IS 

Mr 


33rafe0Bor,  fljotnell  ffiaui  S-rljanl,  1922-1956 
31.  iu^ratt  WljttE  Jfrofcaanr  nf  ffiavu.  1951-195H 


KF  154.M68'"  "'"™™">'  '■"'"^ 


V.1S 


060 


Cornell  University 
Library 


The  original  of  tliis  book  is  in 
tlie  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924022842060 


Modern   American   Law 


BLACKSTONE'S  COMMENTARIES 

EEVISKD  AND  ABRIDQED 
BY 

HENRY  WINTHROP  BALLANTINB,  A.B.,  LL.B., 

FBOFE8SOB  OF  LAW,  UKIVSBSITY  OF  WISCONSIN 

CUMULATIVE  pO)EX 

FBEPASED  BY 

FREDERICK  "W.  SCHENK, 

rjBEAEIAN,  LAW  SCHOOL,  IIIflVBESITY  OF  CHICAGO 


TABLE  or  CASES 


VOLUME  XV 


blackstone  institute 

CHICAGO 


1S  7^553 


COFXBIOBT,  1914,  BT 

BliACKSTONE  INSTITUTE 


COPZBIOHT.   1917,   BT 

BLACKSTONE.  INSTITUTE 


;v.^- 


Modern  American  Law 

SUBJECTS  AND  AUTHOES 

VOLUME  I. 

General  Inteodnction. 1\.  1%. .  .Engene  A.  Gilmore,  A3.,  LL3., 

University  of  Wisconsin. 
The  Modem  Democrat,  the  Citizen 

and  the  Law. John  B.  Winalow,  LLJ)., 

Supreme  Court,  Wisconsin.^,..^ 
Le£Eal  Ethics .-. .  .Orrin  N.  Carter,  LL.D., 

Supreme  Court,  Illinois. 
Law — Its  Origin,  Katore  and  Devel- 

opment Charles  A.  Huston,  A3.,  J.D.,  J.S3., 

Leland  Stanford  Jr.    University, 
Courts — ^Federal   and   State Arthur  L.  Sanborn,  LL.B., 

United  States  District  Court. 
Contracts William  C.  Wermuth,  M.S.,  LL.B., 

Northwestern  University. 

_,  ^  VOLUME  II. 

Torts: 

introduction — Trespass William  C.  Jones,  A.B.,  MJl., 

University  of  California. 
Conversion Frank  L.  Simpson,  A.B.,  LL3., 

Boston  University. 
Negligence  and  Legal  Cause Barry  Gilbert,  A.B.,  LL3., 

State  University  of  Iowa. 
Deceit   Edward  D.  Osbom, 

University  of  Kansas. 
Defamation Charles  M.  Hepburn,  LL.D., 

Indiana  University. 
Malicious  Prosecution John  C.  Townes,  LL.D., 

University  of  Texas. 
Domestic  and  Business  Relations. William  C.  Jones,  A.B.,  M.A, 

University  of  California. 
Bight  of  Privacy .William  C.  Jones,  A.B.,  M.A., 

University  of  California. 
Miscellaneous — Explosives,   Etc.. George  F.  Wells,  LL.D.,     i 

University  of  West  Virginia. 
Fellow  Servant  Doctrine Theophilus  J.  Moll,  Ph.B.,  LL.M., 

American  Central  Law  School. 


Wi  SUBJECTS  AND  AUTHORS 

VOLUME  III. 

Criminal  Law William  E.  Mikell,  B.S.,  LL.H., 

University  of  Pennsylvania. 

Criminal  Procedure William  L.  Burdick,  Ph.D.,  LL3., 

University  of  Kansas. 

Persons  and  Contestic  Belationa.  .s . . . Elmer  %.  Li^afmann,,  L-I^Jt^, .     ' 

Northwestern  University. 

._   VOLUME  lY. _  .    

Personal  Property  and  Bailments. . .  .Heniy  W.  Ballantine,  A.B.,  I1L.B., 

.University  of  Wisconsin. 

Liens  and  Pledges i . . .  -E.  L.  Henry,  Jr.,  Ph.B.,  J.D.,  B.C.L., 

1-.'         .;;    '     .University  of  North  Dakota. 

Agency '.....;. William  A.  Ferguson,  A.M.,  LL.B., 

FOrdham-  University. 

Sales ; '. H., Claude  Horack,  Ph.B.,  LLJ3„    . 

State  University  of  Iowa. 

VOLUME  V. 

Beal  Property ■  .Arthur  W.  Blakempre,  A.B.,  LL.B, 

Of  the  Boston  Bar. 

VbtUME  VL 

Descent — WillB--Administration; — 

Guardian  and  Ward. ... . . . , ;  .Charles  S.  Cutting,  LL.D., 

Of  the  Chicago  Bar. 

Landlord  and  Tenant William  L.  Burdick,  Fh.D.,  LLJB., 

'  .University  of  Kansas. 

Water  Bights  and  Irrigation. .James  W.  McCreery, 

■  University  of  Colorado, 

Mines  and  Mining William  E.  Cglby,  LL.B., 

University  of  California. 

VOLUME  VIL 

Equity   ;..:.....> - John  N.  Pomeroy,  A.M.,  LL.B., 

University  of  Illinois. 
Trusts '............. • .  .George  G.  Bogert,  A.B.,  LL.B., 

Cornell  University. 
Quasi-Contracts Arthur  M.  Cathcart,  A.B., 

Leland  Stanford  Jr.  University. 
Estoppel Oliver  S.  Bundell,  LL.B., 

Of  the  Wisconsin  Bar. 

VOLUME  VIIL 

Negotiable  Instruments .William  G.  Hale,  B.S.,  LL.B., 

University  of  Illinois. 

Guaranty  and  Suretyship .^Charles  E.  Carpenter,  A.M.,  LL.B., 

University  of  North  Dakota, 


StJBJECTS  AND  AUTHORS  vii 

Mortgages — ^Beal  and  Chattel. ..... .Manley  O.  Hudson,  A.M.,  LLJB., 

.    .  University  of  Missouri. 

Statutory  Interpretation uTohn  B.  Bood,  LL.B., 

University  of  Michigan. 

TOLITME  IX. 
Private  Corporations. I.  Maurice  - Wormser,  A3.,  LlkB., 

Fordham  University. 
Partnership Eugene  A.  Gilmore,  A.B.,  LL3., 

University  of  Wisconsin. 
Banks  and  Trust  Companies James  L.  Hopkins,  LL.B., 

Of  the  St.  Louis  Bar. 
Beceivers  , Theophilus  J.  Moll,  Ph.B.,  LL.M., 

American  Central  Law  School. 

VOLUME  X. 
Pleadings  in  Civil  Actions Louis  B.  Ewbank,  LL.B., 

Indiana  Law  School. 
Practice  in  Civil  Actions William  N.  GemmUl,  LL.B.,  LL.D., 

Municipal  Court  of  Chicago. 
Equity  Pleading  and  Practice . .  .William  E.  Higgins,  B.S.,  LL£.> 

University  of  Kansas. 
Evidence John  T.  Loughran,  LL.B., 

Fordham  University. 
Attachments  and  Garnishments..  ....Oliver  A;  Harker,  A.M.,  LL.D., 

University  of  Illinois. 
Judgments  and  Eziecutions John  B.  Bood,  LL.B., 

University  of  Michigan. 

Extraordinary  Bemedies .Harvey  N.  Shepard,  A.B., 

■      ■    '  Boston  University. 
Habeas  Corpus. John  Wurts,  M.A.,  LL.B.,  MJi., 

Tale  University. 

r.      *■*.-,  T  YOLTTME  XI. 

Constitutional  Law: 

,  Definitions  and  Principles ..James  W.  Garner,  B.S.,  Ph.D., 

University  of  Illinois. 

Organization  and  Powers  of  the 

United  States  Government James  Wilford  Garner,  B.S.,  PhJ)., 

University  of  Illinois. 

Constitutional     Guaranties     of 

Fundamental  Bights Emlin- McClain,  A.M.,  LL.B.,  LL.D., 

Leland  Stanford  Jr.  University. 

Eminent  Domain.. . ,.., Philip  Nichols,  A.B.,  LL.B., 

Of  the  Boston  Bar. 

Taxation .Philip  Nichols,  A.B.,  LL.B., 

Of  the  Boston  Bar. 

Naturalization George  F.  Tucker,  A.B.,  Ph.D.,  LL.B., 

Of  the  Boston  Bar. 


yiii  SUBJECTS  AND  AUTHOES  ■ 

VOLUME  xn. 

Conflict  of  Laws .George  L.  Clark,  A.B.,  LL.B.,  J.S.D., 

University  of  Missouri. 
International,.  Law Paul  S.  Beinsch,  A.B.,  Fti.D.,  LL.B., 

University  of  Wiscmsin. 
Interstate  Commerce Dudley  O.  McGovney,  A.M.,  LL.B., 

Tulane  University. 
Bankruptcy .' George  Lawyer,  A.M.,  LL3., 

Albany  Law  School. 
Patents    George  C.  Holt,  A.B.,  LL.B.,  LL.D., 

United  States  District  Court. 
Copyrights   William  L.  Symons,  LL.M.',  M.P.L., 

Washington  College  of  Law. 
Trademarks .William  L.  Symons,  LL.M.,  M.P.L., 

Washington  College  of  Law. 
Unfair  Competition  and  Good  Will.  .James  L.  Hopkins,  IJLS., 

Of  the  St.  Louis  Bar. 

VOLUME  xni. 

Public  Service  Companies — Carriers.  .Bruce  Wyman,  A.M.,  LL.B., 

Harvard  University. 
Municipal   Corporations Henry  H.  Ingersoll,  M.A.,  LiL.X).j 

University  of  Tennessee. 
Public  Oflcers  and  Elections Edwin  Maxey,  D.O.L.,  LL.I>.,        « 

University  of  Nebraska. 
Parliamentary  Law John  H.  Peiry,  M.A.,  LL3.> 

Tale  University. 

VOLUME  XIV. 

Damages   William  P.  Sogers,  A3.,  LLJ)., 

Cincinnati  Law  School. 
Insurance   Henry  W.  Humble,  AM.,  LL3., 

University  of  Kansas. 
Admiralty  Law  and  Practice Gpprge  C.  Holt,  A.B.,  LL3.,  LLJ>., 

United  States  District  Court. 
Medical  Jurisprudence George  F.  Wells,  LLJ)., 

University  of  West  Virginia. 
Forms ■ .  JFrancis  L.  Harwood,  A.B.,  LL.B., 

Of  the  Chicago  Bar. 

VOLUME  XV. 

Blackstone  Meaxy  W.  Ballantine,  A.B.,  LL.B.,  * 

University  of  Wisconsin. 

Cumulative  Index Frederick  W.  Schenk, 

University  of  Chicago. 


PREFAOE 

Almost  one  hundred  and  fifty  years  have  passed 
since  the  first  complete  edition  of  the  Commentaries 
of  Sir  Wiiiiam  Blackstone  made  its  appearance,  and 
^till  publishers  are  announcing  new  editions.  Some 
of  the  ablest  lawyers  and  judges  oi  Eiigland  and  of 
the  United  States  have  devoted  themselves  to  the 
study  and  annotation  of  this  famous  legal  treatise. 

Students  of  the  law  everywhere  have  found  it  an 
inexhaustible  source  of  entertainment  and  enlighten- 
ment. No  single  law  book  has  been  so  widely  read  or 
has  exerted  so  great  an  influence  in  imparting  a 
knowledge  of  the  theory,  spirit  and  content  of  Anglo- 
Saxon  law  as  Blackstone 's  Commentaries.  It  is  a 
book  of  present  and  abiding  value,  a  classic  of  legal 
literature,  still  read  and  studied  by  lawyer  and  lay- 
man. It  is  entirely  appropriate,  therefore,  that  it 
should  have  a  conspicuous  place  in  Modern  Ameri- 
can Law.  That  it  may  be  in  the  best  possible  form 
for  the  needs  of  the  present-day  reader  of  law,  it  has 
been  carefully  edited  and  revised  by  Professor  Henry 
W.  Ballantine  of  the  Law  School  of  the  University  of 
Wisconsin.  In  his  Introduction,  Professor  BaUan- 
tine  explains  his  purpose  and  plan  in  preparing  the 
present  edition. 


IX 


X  PREFACE 

» 

In  this  volume  of  Modem  American  Law  will  also 
be  found  a  complete  Cumulative  Index  of  the  entire 
series  of  volumes,  as  well  as  a  Table  of  Cases 
enumerating  in  alphabetical  order  the  names  of  all 
cases  cited  and  discussed  in  the  fifteen  volumes  and 
indicating  which,  of  the  decisions  have  beefii  reprinted 
in  full  as  Leading  Illustrative  Cases.  The  scope, 
method  and  ptirpose  of  this  Index  and  Table  of  Ca^es 
is  fully  explained  in  the  explanatory  note  preceding 
each. 
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EDITOR'S  PREFACE. 

BLACKSTONE  'S  COMMENTARIES. 

To  vary  a  simile  of  Blackstone,  the  English  com- 
mon law  may  be  said  to  resemble  an*  old  Gothic 
castle^  erected  in  the  days  of  chivalry,  but  fitted  up 
for  a  modem  inhabitant.  The  moated  ramparts,  the 
embattled  towers,  and  the  trophied  halls  are  mag-r 
nificent  and  venerable,  but  to  a  great  extent  useless, 
and  therefore  neglected.  The  inferior  apartments, 
now  accommodated  to  daily  use,  are  cheerful  and 
commodious  though  their  approaches  may  be  wind- 
ing and  difl&eult.  ■■■'•. 

The  Gommentaries  on  the  Laws  of  England^  by 
Sir  William  Blackstone,  were  first  given  to  the 
world  in  1765-69,  on  the  eve  of  the  revolution,  which 
separated  us  from  the  mother  country.  The  first 
volume  was  published  in  1765^  the  first  completed 
edition  in  1769,  the  year  before  Blackstone  was  ap- 
pointed Justice  of  the  Common  Pleas.  These  cele- 
brated commentaries  are  based  on  a  series  of  lectures 
delivered  by  Blackstone  at  the  University- of  Oxford. 

His  commentaries  became  at  once  the  portal 
through  which  all  students  entered  the  mazes  of  the 
law,  and- with  marvellous  vitality  they  stilL  hold  their 
own  as  the  one  successful  attempt  tojpresent  "a  great 
readable,  reasonable  book  about  English  law  as  a 
whole."    Blackstone  wrote  for  the  educated  public 
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in  general,  as  well  as  for  lawyers,  and  by  the  elo- 
quence and  lucidity  of  his  style,  made  English  juris- 
prudence available  as  a  branch  of  general  culture. 
Not  only  is  he  exact  in  the  staterheiit  of  legal  doc- 
trine, but  profound  in  bringing  into  perspective  the 
moimtain  peaks  and  salient  features  of  the  law.  The 
universal  use  and  adoption  of  Blackstonie  in  the 
Colonies  and  states  of  America,  as  the  repository  of 
their  own  inherited  common  law,  has  had  the  great- 
est influence  in  moulding  the  law  and  Jurisprudence 
of  this  country. 

Bloickstone's  Arrangement.  Blackstoiie  divided 
his  commentaries  into  four  books : 

Book  I  is  entitled  "Rights  of  Persons,"  which  is 
made  tb  include  the  theory  of  the  English  Constitu- 
tion and  the  political  relations  of  magistrate  and 
people ;  domestic  or  personal  relations ;  artificial  per- 
sons or  corporations,  and  the  disabilities  and  inca- 
pacities of  particular  classes  of  natural  persons. 

Book  II  is  entitled  "Eights  of  Things,"  and  in- 
cludes the  law  of  property,  real  and  personal,  the  law 
of  contracts,  and  also  the  law  of  bankruptcy  and  ad- 
ministration of  estates  of  deceased  persons. 

Book  III  is  entitled  "Private  Wrongs,"  and  in- 
cludes an  account  of  courts  and  the  judicial  establish- 
ment, the  law  of  torts  and  the  law  of  civil  procedure. 

Book  rV  is  entitled  "Public  Wrongs,"  and  in- 
cludes a  discussion  of  criminal  offences  and  accotint- 
abillty  for  crime;  also  criminal  courts  and  criminal 
procedure. 

This  classification  purports  to  be  based  on  Black- 
stone's  definition  of  law,  as  a  "rule  of  civil  conduct, 
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eommanding  what  is  right  and  prohibiting  what  is 
wrong."  He  concludes  that  the  objects  of  law  are 
Rights  and  Wrongs,  that  Rights  are  either  rights  in 
respect  to  persons  or  rights  in  respect  to  things,  and 
that  Wrongs  are  either  public  or  private. 

While  Blackstone's  definition  of  law  is  no  basis 
for  classification,  and  while  his  use  of  that  definition 
involves  a  fallacious  confusion  between  the  use  of 
Right  as  an  adjective,  with  its  use  as  a  noun,  and 
while  he  is  led  into  a  false  antithesis  between  Rights 
and  Wrongs,  yet  nevertheless,  true  divisions  of  law 
underlie  Blackstone's  arrangement,  and  they  assert 
themselves  in  spite  of  the  slender  and  tangled  thread 
on  which  they  profess  to  be  strung.  Blackstone  fol- 
lowed substantially  Lord  Hale's  Analysis  or  classi- 
fication of  law.  The  order  of  topics  is,  however,  un- 
fortunate for  the  ordinary  reader,  as  it  places  the 
complexities  of  constitutional  law  in  the  first  book, 
and  the  difficult  and  obsolete  technicalities  of  real 
property  in  the  second  book.  These  topics  may  well 
be  postponed  till  the  simpler  and  more  elemental  sub- 
jects of  the  third  and  fourth  books  are  considered, 
and  then  treated  with  less  minuteness. 

The  editor  has  therefore  endeavored  to  arrange 
the  subject  matter  of  the  law  according  to  its  recog- 
nized branches,  in  a  natural  order  of  progress  and  de- 
velopment from  the  simplest  to  the  highest  and  most 
complex,  an  idea  of  which  may  be  gained  by  consult- 
ing the  table  of  contents. 

The  Common  Law  divides  and  differentiates  itself 
into  the  following  cross-sections:  (1)  The  Law  of 
Torts,  (2)  the  Law  of  Crimes,  (3)  the  Law  of  Con- 
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tracts  and  Obligations,  (4)  the  Law  of  Pipoperty,  (5) 
the  Law  of  Private  Relations,.  (6)  the  Law  of  Pro- 
cedure and  (7)   Constitutional  Law.    Under  thP9p 
main  heads  the  whole  corpus  juris  (except  the  b*    ■ 
of  public  regulations,  in  statute  law)  ma,y  be  "a 
subordinated,  substantially  in  accordance  with  tbr> 
recognized  classification  and  the  known  titles  of  f say- 
different  sijbjects  in  text-books .  and  digests,    i' ^lalt 
belieyed  that  these  main  heads  are  ultimate^  andtY'  '^■'' 
not,  be  further  brought  together  by  useful  ger*^^    Trdiae 
tioh.    There  are,  indeed,  what,  may  be  termt-    -nishing 
tudinal  sections,  .which  cut  across  these  f  ty^  lablished 
divisions,^ ,  viz.,  ^ ,  Equity,    Admiralty,    c"  '^'^t"  ^^^ely 
Laws,  Damages  and  Persons;. but  which  are  rea^.^ 
subordinate  to  these  cross  sections. 

The  editor  has  not  only  entirely  rearranged.^;^I^Vp.;;iie 
into  a  different  order,  but  he  has  brought  together 
from  various  portions  of  the  commentarie\jf j^j  "  ; 
relating  to  the  same  topic.  He  has  a,lsoalte«e^^<,5  i,,, 
to^  and  entirely  rewritten  certain  parts,  i  peeiiailly  ifet 
the  law  of  torts  and  crimes.  His  additi  ■  ;.  are  In  getf ^ 
eral  indicated  thus  [  ]  by  brackets.  /.  .  't  deal  of 
obsolete  matter  has  been  cut  aw;ay,  but  car  ^^as  begft 
used  to  conserve  whatever  is  still  valuable. 

The  path  of  the  reader  is  rendered  iier  by  tbV 
use  of  black-letter  section  headings  and  -  alicised  sub- 
headings, which  have  been  carefully  prepared  with  a 
view  to  bringing  out  in  a  word  the  point  tre?ite4,  and 
furnishing  a  guide  for  the  reader.. 

;    Heney  Winthrop  JBallantete. 
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CHAPTEK  I. 
i«ift  o       ^lON  AND  ELEMENTS  OP  LAW  IN  GENERAL. 

*'f  tj'--'.  1,    Law  as  a  command  of  external  authority. — [In 

Mlui\,  .  ,;;e's  famous  definition  of  law,  as  "a  rute  of  civil  con- 
ot  ;f  ■  '■■-,.  .^ifA  hy.  the  supreme  power  of  the  state,  commandinff 
Lvhat  is  .Hgk^rc).ij^ prohibiting  what  is  wrong,"  emphasis  is  laid 
upon  the  -eleiv  4Uv  in  law  of  command.  But  is  governmental 
command  or  dbition  of  the  essence  of  law  ?  It  is  surprising 
find  hov"";.di/^English  jurists  go  far  beyond  Blackstone  in 
..'(^hasizaHiaP'this  as  the  characteristic  element,  and  in  holding 
that  all  law  i§  ..as,.positive  institution,  founded  solely  on  the  fiat 
o|jthe  lawmal^.jJQ  ff^ey  view  the  entire  body  of  law  as  essentially 
nothing  more  t^aii  a  series  of  commands  issued  by  the  sovereign 
to  the  subjeCP.  T'or  John  Austin  and  Jeremy  Bentham  law 
expresses  simp*^' coercive  force  and  paramount  authority.  Un- 
like Blackstone,' tKey  ignore  or  even  deny  any  ethical  content, 
any  vital  relation  between  law  and  justice.     (See  Jethro  Brown, 

*-ProfeBsor  of  Law,  tTniversity  of  Wisconsin  Law  School;  sometime 
Dean  and  Professor  of  Law,  University  of  Montana  Law  School;  formerly 
of  the  San  Francisco  Bar;  Assistant  Professor  of  Law,  Hastings  Col- 
lege of  Law,  and  Lecturer  in  Law,  University  of  California.  A-uthor  of  va- 
rious articles  in  legal  encyclopedias  and  contributor  to  law  journals. 
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Austinian    Theory   of   Law,    §    610,   a   consideration   of   some 
objections  to  the  conception  of  positive  law  as  a  state  command; 
compared  Salmond,  Jurisp.,  §,  17;  Gray,  Nature  and  Sources 
of  Law,  §§   191,  231;  Maine,   Early  Hist.  Instit.   364,   365.) 
So  far  as  law  proceeds  from  the  Legislature,  indeed,  it  is  pri- 
marily a  command,  an  expression  of  the  authoritative  will  of 
the  state.    But  the  great  mass  of  legal  rules  belongs  to  the  com- 
mon law,  which  has  been  evolved  by  the  courts,  not  issued  in  tW 
form  of  commands.    Law  for  the  most  part  does  not  directly  s^ 
like  the  Ten  Commandments,  ' '  Thou  shalt  not  steal ;  Thou  sh 
not  kill ;  Thou  shalt  keep  the  peace  and  perform  thy  contrae'"^ 
It  is  a  standard  of  decision  which  the  courts  have  fovi 
measuring  rights,  prescribing  redress  for  injuries  and  awning 
punishments.    The  state  owes  its  citizens  the  duty  of  furfll^ing 
them  protection  in  their  just  rights,  and  courts  are  es^lished 
to  guide  the  force  of  the  state  in  performing  this  ^3^ wisely, 
and  consistently.    As  Blackstone  says,  "Justice  is  not  derived 
from  the  king,  as  from  his  free  gift;  but  he  is  the  steward  of 
the  public  to  dispense  it  to  whom  it  is  due."] 

[Blackstone  in  his  definition  seems  to  consider  statutes  as.tife 
type  of  law,  rather  than  the  common  law  which  may  be  con- 
ceived of  broadly  as  a  system  of  positive  or  established  justice, 
giving  effect  as  far  as  practicable  to  natural  or  instinctive  juil 
tice, — the  due  observance  of  those  rights  which  are  essential  to 
the  existence  and  well  being  of  individuals  and  of  society.  In 
cases  of  an  entirely  new  sort,  in  the  absence  of  statute  or  prece- 
dent, the  law  leaves  the  decision  to  the  judicial  sense  of  justice 
and  public  policy.  In  equity  cases  there  is  frequently  some 
scope  for  judicial  discretion  as  contrasted  with  positive  rules. 
Most  of  the  rules  of  decision  are  to  be  deduced  by  a  process  of 
legal  reasoning  from  the  established  precedents,  principles  and 
legislative  policies  of  the  law;  all  of  which,  however,  may  be 
supposed  to  go  back  ultimately  to  considerations  of  individual 
and  social  justice,  and  are  to  be  interpreted,  developed  and 
applied  with  such  ends  in  view.  The  theory  is  that  the  true 
rule,  standard  or  mandate  of  the  common  law,  applicable  to 
any  case  that  may  arise,  always  exists  and  is  always  discoverable 
by  reason  and  study  from  the  various^ecognized  sources  of  law, 
although  not  always  as  yet  positively  formulated  or  discovered. 
This  measure  of  rights  and  duties  is  ascertained  slowly  and 
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laboriously  in  moving  frdm  precedent  to  precedent, .and  apply- 
ing established  principles  and  policies  to  new  cases  as  they  arise, 
so  that  human  interests  and  relations  may  be  harmoniously  and 
peaceably  adjusted.    State  v.  St.  Paul  E.  R.,  98  Minn.  380.] 

[Blackstone  uses  the  term  "Municipal"  law  without  any  ref- 
erence to  cities,  to  indicate  the  law  by  which  the  inhabitants  of 
particular  states  or  nations  are  governed,  as  contrasted  with 
International  Law,  which  governs  the  mutual  intercourse  and 
furnishes  a  standard  of  rights  and  duties  between  independent 
nations.  Blackstone  is  fond  of  referring  to  the  Law  of  Nature, 
an  ideal  or  imaginary  system  existing  in  the  nature  of  things 
and  derived  from  the  dictates  of  natural  justice  and  reason:  a 
conception  which  originated  among  the  Roman  jurists.  Pollock, 
Expansion  of  the  Common  Law.]  '  - 

2.  Definition  of  law  ajialyzed;  a  rule  of  civil  conduct. — 
Municipal  law,  thus  understood,  is  properly  defined  to  be  "a 
rule  of  civil  conduct  prescribed  by  the  supreme  power  in  a 
state,  commanding  what  is  right  and  prohibiting  what  is  wrong. ' ' 
Let  us  endeavor  to  explain  its  several  properties,  as  they  arise 
out  of  this  definition.  And,  first,  it  is  a  rule:  not  a  transient 
sudden  order  from  a  superior  to  or  concerning  a  particular 
person;  but  something  permanent,  uniform,  and  universal. 
Therefore  a  particular  act  of  the  legislature  to  confiscate  the 
goods  of  Titius,  or  to  attaint  him  of  high  treason,  does  not  enter 
into  the  idea  of  a  municipal  law:  for  the  operation  of  this  act 
is  spent  afon  Titius  only,  and  has  no  relation  to  the  community, 
in  general;  it  is  rather  a  sentence  than  a  law.  But  an  act  to 
declare  that  the  crime  of  which  Titius  is  accused  shall  be  deemed 
high  treason :  this  has  permanency,  uniformity,  and  universality, 
and  therefore  is  properly  a  rule.  It  is  also  called  a  rule  to  distin- 
guish it  from  advice  or  counsel,  which  we  are  at  liberty  to  follow 
or  not,  as  we  see  proper,  and  to  judge  upon  the  reasonableness  or 
unreasonableness  of  the  thing  advised:  whereas  our  obedience 
to  the  law  depends  not  upon  our  approbation,  but  upon  the 
maker's  will.  Counsel  is  only  matter  of  persuasion,  law  is 
matter  of  injunction;  counsel  acts  only  upon  the  willing,  law 
upon  the  unwilling  also. 

It  is  also  called  a  rule  to  distinguish  it  from  a  compact  or 
agreement;  for  a  compact  is  a  promise  proceeding  from  us, 
law  is  a  command  directed  to  us.     The  language  of  a  compact 
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is,  "I  will,  or  will  not,  do  this;"  that  of  law  is,  "thou  shalt, 
or  shalt  not,  do  it."  It  is  true  there  is  an  obligation  which  a 
compact  carries  with  it,  equal  in  point  of  conscience  to  that  of 
law;  but  then  the  original  of  the  obligation  is  different.  In 
compacts,  we  ourselves  determine  and  promise  what  shall  be 
done,  before  we  are  obliged  to  do  it;  in  laws,  we  are  obliged 
to  act  without  ourselves  determining  or  promising  anything  at 
all.     Upon  these  accounts  law  is  defined  to  be  "a  rule." 

Municipal  law  is  also  "a  rule  of  cwil  conduct."  This  dis- 
tinguishes municipal  law  from  the  natural,  or  revealed;  the 
former  of  which  is  the  rule  of  moral  conduct,  and  the  latter  not 
only  the  rule  of  moral  conduct,  but  also  the  rule  of  faith.  These 
regard  man  as  a  creature,  and  point  out  his  duty  to  God,  to 
himself,  and  to  his  neighbor,  considered  in  the  light  of  an 
.  individual.  But  municipal  or  civil  law  regards  him  also  as  a 
citizen,  and  bound  to  other  duties  towards  his  neighbor  than 
those  of  mere  nature  and  religion;  duties,  which  he  has  en- 
gaged in  by  enjoying  the  benefits  of  the  common  union;  and 
which  amount  to  no  more  than  that  he  do  contribute,  on  his 
part,  to  the  subsistence  and  peace  of  the  society. 

3.  Prescribed  by  the  sovereign  power. — It  is  likewise  "a 
rule  prescribed."  Because  a  bare  resolution,  confined  in  the 
breast  of  the  legislator,  without  manifesting  itself  by  some  ex- 
ternal sign,  can  never  be  properly  a  law.  It  is  requisite  that 
this  resolution  be  notified  to  the  people  who  are  to  obey  it.  But 
the  manner  in  which  this  notification  is  to  be  made,  is  matter 
of  very  great  indifference.  It  may  be  notified  by  universal 
tradition  and  long  practice,  which  supposes  a  previous  publica- 
tion, and  is  the  case  of  the  common  law  of  England.  It  may  be 
notified  viva  voce  (by  word  of  mouth),  by  officers  appointed 
for  that  purpose,  as  is  done  with  regard  to  proclamations,  and 
such  acts  of  parliament  as  are  appointed  to  be  publicly  read  in 
churches  and  other  assemblies.  It  may,  lastly,  be  notified  by 
writing,  printing,  or  the  like ;  which  is  the  general  course  taken 
with  all  our  acts  of  parliament.  Yet,  whatever  way  is  made  use 
of,  it  is  incumbent  on  the  promulgators  to  do  it  in  the  most 
public  and  perspicuous  manner ;  not  like  Caligula,  who  (accord- 
ing to  Dio  Cassius)  wrote  his  laws  in  a  very  small  character, 
and  hung  them  upon  high  pillars,  the  more  effectually  to  ensnare 
the  people.     There  is  still  a  more  unreasonable  method  than  this, 
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which  is  called  making  of  laws  ex  post  facto  (after  the  fact) ; 
when  after  an  action  (indiiSerent  in  itself)  is  committed,  the 
legislator  then  for  the  first  time  declares  it  to  have  been  a  crime, 
and  inflicts  a  punishment  upon  the  person  who  has  committed 
it.  Here  it  is  impossible  that  the  party  could  foresee  that  an 
action  innocent  when  it  was  done  should  be  afterwards  con- 
verted to  guilt  by  a  subsequent  law;  he  had  therefore  no  cause 
to  abstain  from  it ;  and  all  punishment  for  not  abstaining  must 
of  consequence  be  cruel  and  unjust.  All  laws  should  be  there- 
fore made  to  commence  in  futuro  (at  a  future  period),  and  be 
notified  before  their  commencement;  which  is  implied  in  the 
term  "prescribed."  But  when  this  rule  is  in  the  usual  manner 
notified  or  prescribed,  it  is  then  the  subject's  business  to  be 
thoroughly  acquainted  therewith;  for  if  ignorance,  of  what  he 
might  know,  were  admitted  as  a  legitimate  excuse,  the  laws  would 
be  of  no  effect,  but  might  always  be  eluded  with  impunity. 

But  farther:  municipal  law  is  "a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  in  a  state."  For  legislature,  as 
was  before  observed,  is4he  greatest  act  of  superiority  that  can  be 
exercised  by  one  being,  over  another.  Wherefore  it  is  requisite 
to  the  very  essence  of  a  law,  that  it  be  made  by  the  supreme 
power.  Sovereignty  and  legislature  are  indeed  convertible 
terms ;  one  cannot  subsist  without  the  other. 

I  proceed  now  to  the  latter  branch  of  our  definition;  that  it 
is  a  rule  so  prescribed,  "  commandmg  what  is  right,  and  pro- 
hibiting what  is  wrong." 

Now  in  order  to  do  this  completely,  it  is  first  pf  all  necessary 
that  the  boundaries  of  right  and  wrong  be  established  and  ascer- 
tained by  law.  And  when  this  is  once  done,  it  will  fbUow,  of 
course,  that  it  is  likewise  the  business  of  the  law,  considered  as 
a  rule  of  civil  conduct,  to  enforce  these  rights,  and  to  restrain  or 
redress  these  wrongs.  It  remains  therefore  only  to  consider  in 
what  manner  the  law  is  said  to  ascertain  the  boundaries  of  right 
and  wrong ;  and  the  methods  which  it  takes  to  command  the  one 
and  prohibit  the  other. 

4.  Constituent  elements  of  a  law. — ^For  this  purpose  every 
[complete -system  of]  law  may  be  said  to  consist  of  several  parts ; 
one  declaratory;  whereby  the  rights  to  be  observed,  and  the 
wrongs  to  be  eschewed,  are  clearly  defined  and  laid  down;  an- 
other, directory ;  whereby  the  subject  is  instructed  and  enjoined  to 
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observe  those  rights,  and  to  abstain  from  the  commission  of  those 
wrongs :  a  third,  remedial ;  whereby  a  method  is  pointed  out  to 
recover  a  man's  private  rights,  or  redress  his  private  wrongs: 
to  which  may  be  added  a  fourth,  usually  termed  the  sanction 
or  vindicatory  branch  of  the  law;  whereby  it  is  signified  what 
evil  or  penalty  shall  be  incurred  by  such  as  commit  any  public 
wrongs,  and  transgress  or  neglect  their  duty. 

Declaratory  part.  "With  regard  to  the  first  of  these,  the  declar- 
atory part  of  the  municipal  law,  this  depends  not  so  much  upon 
the  law  of  revelation  or  of  nature,  as  upon  the  wisdom  and  will 
of  the  legislator.  This  doctrine,  which  before  was  slightly 
touched,  deserves  a  more  particular  explication.  Those  rights 
then  which  God  and  nature  have  established,  and  are  therefore 
called  natural  rights,  such  as  are  life  and  liberty,  need  not  the 
aid  of  human  laws  to  be  more  effectually  invested  in  every  man 
than  they  are;  neither  do  they  receive  any  additional  strength 
when  declared  by  the  municipal  laws  to  be  inviolable.  On  the 
contrary,  no  human  legislature  has  power  to  abridge  or  destroy 
them,  unless  the  owner  shall  himself  commit  some  act  that 
amounts  to  a  forfeiture.  Neither  do  divine  or  natural  duties 
(such  as,  for  instance,  the  worship  of  God,  the  maintenance  of 
children,  and  the  like)  receive  any  stronger  sanction  from  being 
also  declared  to  be  duties  by  the  law  of  the  land.  The  case  is 
the  same  as  to  crimes  and  misdemeanors,  that  are  forbidden  by 
the  superior  laws,  and  therefore  styled  mala  in  se  (crimes  in 
themselves),  such  as  murder,  theft,  and  perjury;  which  contract 
no  additional  turpitude  from  being  declared  unlawful  by  the 
inferior  legislature.  For  that  legislature  in  all  these  cases  acts 
only,  as  was  before  observed,  in  subordination  to  the  great  Law- 
giver, transcribing  and  publishing  His  precepts.  So  that,  upon 
the  whole,  the  declaratory  part  of  the  municipal  law  has  no 
force  or  operation  at  all,  with  regard  to  actions  that  are  nat- 
urally and  intrinsically  right  or  wrong. 

But,  with  regard  to  things  in  themselves  indifferent,  the  case 
is  entirely  altered.  These  become  either  right  or  wrong,  just  or 
unjust,  duties  or  misdemeanors,  according  as  the  municipal 
legislator  sees  proper,  for  promoting  the  welfare  of  the  society, 
and  more  effectually  carrying  on  the  purposes  of  civil  life. 
Thus  our  own  common  law  has  declared,  that  the  goods  of  the 
wife  do  instantly  upon  marriage  become  the  property  and  right 
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of  the  husband ;  and  our  statute  law  has  declared  all  monopolies 
a  public  offense :  yet  that  right,  and  this  offense,  have  no  founda- 
tion in  nature,  but  are  merely  created  by  the  law,  for  the  pur- 
pose of  civil  society.  And  sometimes,  where  the  thing  itself  has 
its  rise  from  the  law  of  nature,  the  particular  circumstances 
and  mode  of  doing  it  become  right  or  wrong,  as  the  laws  of  the 
land  shall  direct.  Thus,  for  instance,  in  civil  duties ;  obedience 
to  superiors  is  the  doctrine  of  i-evealed  as  well  as  natural  religion : 
but  who  those  superiors  shall  be,  and  in  what  circumstances,  or 
to  what  degrees  they  shall  be  obeyed, '^it  is  the  province  of  human 
laws  to  determine.  And  so,  as  to  injuries  or  crimes  it  must  be 
left  to  our  own  legislature  to  decide,  in  what  cases  the  seizing 
another's  cattle  shall  amount  to  a  trespass  or  a  theft;  and  where 
it  shall  be  a  justifiable  action,  as  when  a  landlord  takes  them  by 
way  of  distress  for  rent. 

Directory  part.  Thus  much  for  the  declaratory  part  of  the 
municipal  law:  and  the  directory  stands  much  upon  the  same 
footing;  for  this  virtually  includes  the  former,  the  declaration 
|)eing  usually  collected  from  the  direction.  The  law  that  says, 
"thoushalt  not  steal,"  implies  a  declaration  that  stealing  is  a 
crime.  And  we  have  seen  that,  in  things  naturally  indifferent, 
the  very  essence  of  right  and  wrong  depends  upon  the  direction 
of  the  laws  to  do  or  omit  them. 

The  remedial  part  of  a  law  is  so  necessary  a  consequence  of 
the  former  two,^  that  laws  must  be  very  vague  and  imperfect 
without  it.  For  in  vain  would  rights  be  declared,  in  vain  di- 
rected to  be  observed,  if  there  were  no  method  of  recovering 
and  asserting  those  rights,  when  wrongfully  withheld  or  invaded. 
This  is  what  we  mean  properly,  when  we  speak  of  the  protection 
of  the  law.  When,  for  instance,  the  declaratory  part  of  the  law 
has  said,  "that  the  field  or  inheritance,  which  belonged  to  Titius's 
father,  is  vested  by  his  death  in  Titius ; ' '  and  the  directory  part 
has  "forbidden  any  one  to  enter  on  another's  property,  without 
the  leave  of  the  owner:"  if  Gaius  after  this  will  presume  to  take 
possession  of  *the  land,  the  remedial  part  of  the  law  will  then 
interpose  its  office;  will  make  Gaius  restore  the  possession  to 
Titius,  and  also  pay  him  damages  for  the  invasion. 

The  sanction  or  penalty.  With  regard  to  the  sanction  of  laws, 
or  the  evil  that  may  attend  the  breach  of  public  duties,  it  is  ob- 
served, that  human  legislators  have  for  the  most  part  chosen  to 
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make  the  sanction  of  their  laws  rather  vindicatory  than  remu- 
neratory,  or  to  consist  rather  in  punishments,  than  in  actual 
particular  rewards.  Because,  in  the  first  place,  the  quiet  enjoy- 
ment and  protection  of  all  our  civil  rights  and  liberties,  which 
are  the  sure  and  general  consequence  of  obedience  to  the  munic- 
ipal law,  are  in  themselves  the  best  and  most  valuable  of  all 
rewards.  Because  also,  were  the  exercise  of  every  virtue  to  be 
enforced  by  the  proposal  of  particular  rewards,  it  were  impossible 
for  any  state  to  furnish  stock  enough  for''so  profuse  a  bounty. 
And  farther,  because  the  dread  of  evil  is  a  much  more  forcible 
principle  of  human  actions  than  the  prospect  of  good.  For  which 
reasons,  though  a  prudent  bestowing  of  rewards  is  sometimes  of 
exquisite  use,  yet  we  find  that  those  civil  laws,  which  enforce  and 
enjoin  our  duty,  do  seldom,  if  ever,  propose  any  privilege  or  gift 
to  such  as  obey  the  law ;  but  do  constantly  come  armed  with  a 
penalty  denounced  against  transgressors,  either  expressly  defin- 
ing the  nature  and  quantity  of  the  punishment,  or  else  leaving  it 
to  the  discretion  of  the  judges,  and  those  who  are  entrusted  with 
the  care  of  putting  the  laws  in  execution. 

Of  all  the  parts  of  a  law  the  most  effectual  is  the  vindicatory. 
Por  it  is  but  lost  labor  to  say,  "do  this,  or  avoid  that,"  unless 
vre  also  declare,  "this  shall  be  the  consequence  of  your  non- 
compliance." We  must  therefore  observe,  that  the  main  strength 
and  force  of  a  law  consists  in  the  penalty  annexed  to  it.  Herein 
is  to  be  found  the  principal  obligation  of  human  laws. 

Legislators  and  their  laws  are  said  to  compel  and  oblige ;  not 
that  by  any  natural  violence  they  so  constrain  a  man,  as  to 
render  it  impossible  for  him  to  act  otherwise  than  as  they  direct, 
vsrhich  is  the  strict  sense  of  obligation;  but  because,  by  declaring 
and  exhibiting  a  penalty  against  offenders,  they  bring  it  to  pass 
that  no  man  can  easily  choose  to  transgress  the  law ;  since,  by 
reason  of  the  impending  correction,  compliance  is  in  a  high 
degree  preferable  to  disobedience.  And,  even  where  rewards  are 
proposed  as  well  as  punishments  threatened,  the  obligation  of 
the  law  seems  chiefly  to  consist  in  the  penalty;  for  rewards,  in 
their  nature,  can  only  persuade  and  allure ;  nothing  is  compul- 
sory but  punishment. 

5.  Moral  obligation  to  obey  law. — ^It  is  true,  it  hath  been 
holden,  and  very  justly,  by  the  principal  of  our  ethical  writers, 
that  human  laws  are  binding  upon  men's  consciences.    But  if 
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that  were  the  only  or  most  forcible  obligation,  the  good  only 
would  regard  the  laws,  and  the  bad  would  set  them  at  defiance. 
And,  true  as  this  principle  is,  it  must  still  be  understood  with 
some  restriction.  It  holds,  I  apprehend,  as  to  rights;  and  that, 
when  the  law  has  determined  the  field  to  belong  to  Titius,  it  is 
matter  of  conscience  no  longer  to  withhold  or  to  invade  it.  So 
also  in  regard  to  natural  duties,  and  such  offenses  as  are  mala 
in  se;  Here  we  are  bound  in  conscience;  because  we  are  bound 
by  superior  laws,  before  those  human  laws  were  in  being,  to 
perform  the  one  and  abstain  from  the  other.  But  in  relation  to 
those  laws,  which  enjoin  only  positive  duties,  and  forbid  only 
such  things  as  are  not  mala  in  se,  but  mala  prohibita  (crimes, 
because  forbidden),  merely,  without  any  intermixture  of  moral 
guilt,  annexing  a  penalty  to  non-compliance,  here  I  apprehend 
conscience  is  no  farther  concerned,  than  by  directing  a  sub- 
mission to  the  penalty,  in  case  of  our  breach  of  those  laws :  for 
otherwise  the  multitude  of  penal  laws  in  a  state  would  not  only 
be  looked  upon  as  an  impolitic,  but  would  also  be  a  very  wicked 
thing ;  if  every  such  law  were  a  snare  for  the  conscience  of  the 
subject.  But  in  these  cases  the  alternative  is  offered  to  every 
man;  "either  abstain  from  this,  or  submit  to  such  a  penalty:" 
and  his  conscience  will  be  clear,  which  ever  side  of  the  alterna- 
tive he  thinks  proper  to  embrace.  Thus,  by  the  statutes  for 
preserving  the  game,  a  penalty  is  denounced  against  every  un- 
qualified person  that  kiUs  a  hare,  and  against  every  person  who 
possesses  a  partridge  in  August.  And  so,  too,  by  other  statutes, 
pecuniary  penalties  are  inflicted  for  exercising  trades  without 
serving  an  apprenticeship  thereto,  for  not  burying  the  dead  in 
woollen,  for  not  performing  the  statute-work  on  the  publie»roads, 
and  for  innumerable  other  positive  misdemeanors.  Now  these 
prohibitory  laws  do  not  make  the  transgression  a  moral  offense, 
or  sin:  the  only  obligation  in  conscience  is  to  submit  to  the 
penalty,  if  levied.  It  must  however  be  observed,  that  we  are  here 
speaking  of  laws  that"  are  simply  and  purely  penal,  where  the 
thing  forbidden  or  enjoined  is  wholly  a  matter  of  indifference, 
and  where  the  penalty  inflicted  is  an  adequate  compensation  for 
the  civil  inconvenience  supposed  to  arise  from  the  offence.  But 
where  disobedience  to  the  law  involves  in  it  also  any  degree  of 
public  mischief  or  private  injury,  there  it  falls  within  our  former 
distinction,  and  is  also  an  offence  against  conscience. 


CHAPTER  II. 
SOURCES  OF  LAW. 

1.  The  common  law  and  custom. — ^Law  may  be  divided, 
according  to  its  source,  into  two  kinds:  The  lex  non  scripta, 
the  unwritten,  or  common  law ;  and  the  lex  scripta,  the  written, 
or  statute  law. 

When  I  call  these  parts  of  our  law  leges  non  scriptce,  I  would 
not  be  understood  as  if  all  those  laws  were  at  present  merely 
oral,  or  communicated  from  the  former  ages  to  the  present  solely 
by  word  of  mouth.  It  is  true  indeed  that,  in  the  profound 
ignorance  of  letters  which  formerly  overspread  the  whole  western 
world,  all  laws  were- entirely  traditional,  for  this  plain  reason, 
because  the  nations  among  which  they  prevailed  had  but  little 
idea  of  writing.  Thus  the  British  as  well  as  the  Gallic  Druids 
committed  all  their  laws  as  well  as  learning  to  memory ;  and  it 
is  said  of  the  primitive  Saxons  here,  as  well  as  their  brethren 
on  the  continent,  that  leges  sola  memori  et  usu  retinebant. 
(They  retained  their  laws  solely  by  memory  and  custom.)  But 
with  us  at  present,  the  monuments  and  evidences  of  our  legal 
customs  are  contained  in  the  records  of  the  several  courts  of 
justice,  in  books  of  reports  and  judicial  decisions,  and  in  the 
treatises  of  learned  sages  of  the  profession,  preserved  and 
handed  down  to  us  from  the  times  of  highest  antiquity.  How- 
ever, I  therefore  style  these  parts  of  our  law  leges  non  scriptcB, 
because  their  original  institution  and  authority  are  not  set  down 
in  writing  as  acts  of  parliament  are,  but  they  receive  their  bind- 
ing power  and  the  force  of  laws  by  long  and  immemorial  usage, 
and  by  their  universal  reception  throughout  the  kingdom.  Cus- 
tom is  said  to  be  the  great  original  source  of  this  collection  of 
maxims,  principles,  and  decisions  which  is  now  known  by  the 
name  of  the  common  law;  a  name  either  given  to  it  in  contra- 
distinction to  other  laws,  as  the  statute  law,  the  civil  law,  the  law 
merchant,  and  the  like,  or,  more  probably,  as  a  law  common  to 
aU  the  realm,  the  jus  commune,  or  folcright,  established  by  King 
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Edward  the  Elder,  after  the  abolition  of  the  several  provincial 
customs  of  particular  districts. 

2.  Content  of  the  common  law. — This  is  that  law,  by  which 
proceedings  and  determinations  in  the  king's  ordinary  courts  of 
justice  are  guided  and  directed.  This,  for  the  most  part,  settles 
the  course  in  which  lands  descend  by  inheritance;  the  manner 
and  form  of  acquiring  and  transferring  property;  the  solemni- 
ties and  obligations  of  contracts ;  the  rules  of  expounding  wills, 
deeds,  and  acts  of  parliament;  the  respective  remedies  of  civil 
injuries ;  the  several  species  of  temporal  offences ;  with  the  man- 
ner and  degree  of  punishment;  and  an  infinite  number  of 
minuter  particulars,  which  diffuse  themselves  as  extensively  as 
the  ordin^y  distribution  of  common  justice  requires.  Thus,  for 
example,  that  there  shall  be  four  superior  courts  of  record,  the 
Chancery,  the  King's  Bench,  the  Common  Pleas,  and  the  Ex- 
chequer ; — that  the  eldest  son  alone  is  heir  to  his  ancestor ; — that 
property  may  be  acquired  and  transferred  by  writing; — ^that  a 
deed  i^  of  no  validity  unless  sealed  and  delivered; — that  wills 
shall  be  construed  more  favorably,  and  deeds  more  strictly ; — ^that 
money  lent  upon  bond  is  recoverable  by  action  of  debt; — ^that 
breaking  the  public  peace  is  an  offence,  and  punishable  by  fine 
and  imprisonment ; — all  these  are  doctrines  that  are  not  set  down 
in  any  written  statute  or  ordinance,  but  depend  merely  upon 
immemorial  usage,  that  is,  upon  common  law,  for  their  support. 

Some  have  divided  the  common  law  into,  two  principal  grounds 
or  foundations:  (1)  Established  customs;  such  as  that,  where 
there  are  three  brothers,  the  eldest  brother  shall  be  heir  to  the 
second,  in  exclusion  of  the  youngest:  and  (2)  established  rules 
and  maxims;  as  "that  the  king  can  do  no  wrong,"  "that  no  man 
shall  be  bound  to  accuse  himself,"  and  the  like.  But  I  take  these 
to  be  one  and  the  same  thing.  For  the  authority  of  these  maxims 
rests  entirely  upon  general  reception  and  usage;  and  the  only 
method  of  proving,  that  this  or  that  maxim  is  a  rule  of  the  com- 
mon law,  is  by  showing  that  it  hath  been  always  the  custom  to 
observe  it.  But  though  custom  is  the  most  likely  foundation  of 
this  collection  of  maxims  and  decisions,  yet  the  customs,  so  col- 
lected, are  of  higher  antiquity  than  memory  or  history  can  reach, 
nothing  being  more  difficult  than  to  ascertain  the  precise  begin- 
ning and  the  first  spring  of  an  ancient  and  long  established 
custom. 
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3.  How  customs  become  law. — ^But  here  a  very  natural, 
and  very  material,  question  arises;  how  are  these  customs  and 
maxims  to  be  known,  and  by  whom  is  their  validity  to  be  deter- 
mined? The  answer  is,  by  the  judges  in  the  several  courts  of 
justice.  They  are  the  depositaries  of  the  laws ;  the  living  oracles, 
who  must  decide  in  all  cases  of  doubt,  and  who  are  bound  by  an 
oath  to  decide  according  to  the  law  of  the  land.  Their  knowledge 
of  that  law  is  derived  from  experience  and  study;  from  the 
"viginti  annorum  lucubrationes"  (the  lucubrations  of  twenty 
years) ,  which  Forteseue  mentions ;  and  from  being  long  person- 
ally accustomed  to  the  judicial  decisions  of  thedr  predecessors. 
And  indeed  these  judicial  decisions  are  the  principal  and  most 
authoritative  evidence,  that  can  be  given,  of  the  existence  of  such 
a  custom  as  shall  form  a  part  of  the  common  law.  The  judgment 
itself,  and  all  the  proceedings  previous  thereto,  are  carefully 
registered  and  preserved,  under  the  name  of  records,  in  public 
repositories  set  apart  for  that  particular  purpose ;  and  to  them 
frequent  recourse  is  had,  when  any  critical  question  arises,  in  the 
determination  of  which  former  precedents  may  give  light  or 
assistance.     , 

4.  Doctrine  of  Stare  Decisis  or  abiding  by  precedents. — 
For  it  is  an  established  rule  to  abide  by  former  precedents, 
where  the  same  points  come  again  in  litigation :  as  well  to  keep 
the  scale  of  justice  even  and  steady,  and  not  liable  to  waver  with 
every  new  judge's  opinion;  as  also  because  the  law  in  that  case 
being  solemnly  declared  and  determined,  what  before  was  uncer- 
tain, and  perhaps  indifferent,  is  now  become  a  permanent  rule 
which  it  is  not  in  the  breast  of  any  subsequent  judge  to  alter 
or  vary  from  according  to  his  private  sentiments ;  he-being  sworn 
to  determine,  not  according  to  his  own  private  judgment,  but 
according  to  the  known  laws  and  customs  of  the  land ;  not  dele- 
gated to  pronounce  a  new  law,  but  to  maintain  and  expound 
the  old  one.  Yet  this  rule  admits  of  exception,  where  the  former 
determination  is  most  evidently  contrary  to  reason.  But  even  in 
such  cases  the  subsequent  judges  do  not  pretend  to  make  a  new 
law,  but  to  vindicate  the  old  one  from  misrepresentation.  For 
if  it  be  found  that  the  former  decision  is  manifestly  absurd  or 
unjust,  it  is  declared,  not  that  such  a  sentence  was  bad  law ; 
but  that  it  was  not  law;  that  is,  that  it  is  not  the  established 
custom  of  the  realm,  as  has  been  erroneously  determined. 
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6.  Reason  as  the  source  and  basis  of  law. — ^Hence  it  is  that 
our  lawyers  are  with  justice  so  copious  in  their  encomiums  on  the 
reason  of  the  common  law;  that  they  tell  us,  that  the  law  is  the 
perfection  of  reason,  that  it  always  intends  to  conform  thereto, 
and  that  what  is  not  reason  is  not  law.  Not  that  the  particular 
reason  of  every  rule  in  the  law  can  at  this  distance  of  time  he 
always  precisely  assigned ;  hut  it  is  sufficient  that  there  he  noth- 
ing in  the  rule  flatly  contradictory  to  reason,  and  then  the  law 
will  presume  it  to  he  well  founded.  And  it  hath  heen  an  ancient 
ohservation  in  the  laws  of  England,  that  whenever  a  standing 
rule  of  law,  of  which  the  reason  perhaps  could  not  he  remem- 
hered  or  discerned,  hath  been  wantonly  broken  in  upon  by  stat- 
utes or  new  resolutions,  the  wisdom  of  the  rule  hath  in  the  end 
appeared  from  the  inconveniences  that  have  followed  the 
innovation. 

Cases  of  conflict  between  reason  and  precedent.  The  doctrine 
of  the  law  then  is  this:  that  precedents  and  rules  must  be  fol- 
lowed, unless  flatly  absurd  or  unjust:  for  though  their  reason 
be  not  obvious  at  first  view,  yet  we  owe  such  a  deference  to 
former  times  as  not  to  suppose  that  they  acted  wholly  without 
consideration.  To  illustrate  this  doctrine  by  examples.  It  has 
been  determined  time  out  of  mind,  that  a  brother  of  the  half 
blood  shall  never  succeed  as  heir  to  the  estate  of  his  half  brother, 
but  it  shall  rather  escheat  to  the  king,  or  other  superior  lord. 
Now  this  is  a  positive  law,  fixed  and  established  by  custom,  which 
custom  is  evidenced  by  judicial  decisions;  and  therefore  can 
never  be  departed  from  by  any  modem  judge  without  a  breach  of 
his  oath  and  the  law.  For  herein  there  is  nothing  repugnant 
to  natural  justice ;  though  the  artificial  reason  of  it,  drawn  from 
the  feudal  law,  may  not  be  quite  obvious  to  everybody.  And 
therefore,  though  a  modem  judge,  on  account  of  a  supposed 
hardship  upon  the  half  brother,  might  wish  it  had  been  otherwise 
settled,  yet  it  is  not  in  his  power  to  alter  it.  But  if  any  court 
were  now  to  determine,  that  an  elder  brother  of  the  half  blood 
might  enter  upon  and  seize  any  lands  that  were  purchased  by 
his  younger  brother,  no  subsequent  judges  would  scruple  to 
declare  that  such  prior  determination  was  unjust,  was  unrea- 
sonable, and  therefore  was  not  law. 

6.  Decisions  as  evidence  of  the  law. — So  that  the  law  and 
the  opinion  of  a  particular  judge,  are  not  always  convertible 
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terms,  or  one  and  the  same  thing ;  since  it  sometimes  may  happen 
that  the  judge  may  mistake  the  law.  Upon  the  whole,  however, 
we  may  take  it  as  a  gfeneral  rule,  "that  the  decisions  of  courts  of 
justice  are  the  evidence  of  what  is  common  law:"  in  the  same 
manner  as,  in  the  civil  law,  what  the  emperor  had  once  deter- 
mined was  to  serve  as  a  guide  for  the  future. 

The  reports  of  decisions.  The  decisions  therefore  of  courts 
are  held  in  the  highest  regard,  and  are  not  only  preserved  as 
authentic  records  in  the  treasuries  of  the  several  courts,  but  are 
handed  out  to  public  view  in  the  numerous  volumes  of  reports 
which  furnish  the  lawyer's  library.  These  reports  are  histories 
of  the  several  cases,  with  a  short  summary  of  the  proceedings, 
which  are  preserved  at  large  in  the  record;  the  arguments  on 
both  sides  and  the  reasons  the  court  gave  for  its  judgment; 
taken  down  in  short  notes  by  persons  present  at  the  determina- 
tion. And  these  serve  as  indexes  to,  and  also  to  explain,  the 
records,  which  always,  in  matters  of  consequence  and  nicety, 
the  judges  direct  to  be  searched. 

The  reports  are  extant  in  a  regular  series  from  the  reign 
of  King  Edward  the  Second,  inclusive;  and  from  his  time, 
to  that  of  Henry  the  Eighth,  were  taken  by  the  prothono- 
taries,  or  chief  scribes  of  the  court,  at  the  expense  of  the 
crown,  and  published  annually,  whence  they  are  known 
under  the  denomination  of  the  year  books.  And  it  is  much  to 
be  wished  that  this  beneficial  custom  had,  under  proper  regula- 
'tions,  been  continued  to  this  day;  for,  though  King  James  the 
First,  at  the  instance  of  Lord  Bacon,  appointed  two  reporters 
with  a  handsome  stipend  for  this  purpose,  y€t  that  wise  institu- 
tion was  soon  neglected,, and  from  the  reign  of  Henry  the  Eighth 
to  the  present  time  this  task  has  been  executed  by  many  private 
and  contemporary  hands;  who  sometimes  through  haste  and 
inaccuracy,  sometimes  through  mistake  and  want  of  skill,  have 
published  very  crude  and  imperfect  (perhaps  contradictory) 
accounts  of  one  and  the  same  determination.  Some  of  the  most 
valuable  of  the  ancient  reports  are  those  published  by  Lord 
Chief -Justice  Coke ;  a  man  of  infinite  learning  in  his  profession, 
though  not  a  little  infected  with  the  pedantry  and  quaintness 
of  the  times  he  lived  in,  which  appear  strongly  in  all  his  works. 
However,  his  writings  are  so  highly  esteemed,  that  they  are 
generally  cited  without  the  author's  name. 
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7.  Authoritative  commentators. — Besides  these  reporters, 
there  are  also  other  authors,  to  whom  great  veneration  and 
respect  is  paid  by  the  students  of  the  common  law.  Such  axe 
Glanvil  and  Bracton,  Britton  and  Pleta,  Hengham  and  Littleton, 
Statham,  Brooke,  Fitzherbert,  and  Staundforde,  with  some  others 
of  ancient  date;  whose  treatises  are  cited  as  authority,  and  are 
evidence  that  cases  have  formerly  happened  in  which  such  and 
such  points  were  determined,  which  are  now  become  settled  and 
first  principles.  One  of  the  last  of  these  methodical  writers  in 
point  of  time,  whose  works  are  of  any  intrinsic  authority  in  the 
courts  of  justice,  and  do  not  entirely  depend  on  the  strength  of 
their  quotations  from  older  authors,  is  the  same  learned  judge 
we  have  just  mentioned.  Sir  Edward  Coke;  who  hath  written 
four  volumes  of  institutes,  as  he  is  pleased  to  call  them,  though 
they  have  little  of  the  institutional  method  to  warrant  such  a 
title.  The  first  volume  is  a  very  extensive  comment  upon  a  little 
excellent  treatise  of  tenures,  compiled  by  Judge  Littleton  in  the 
reign  of  Edward  the  Fourth.  This  comment  is  a  rich  miae  of 
valuable  common  law  learning,  collected  and  heaped  together 
from  the  ancient  reports  and  year  books,  but  greatly  defective 
in  method.  The  second  volume  is  a  comment  upon  many  old  acts 
of  parliament,  without  any  systematical  t)rder ;  the  third  a  more 
methodical  treatise  of  the  pleas  of  the  crown ;  and  the  fourth  an 
account  of  the  several  species  of  courts. 

Summary.  And  thus  much  for  the  first  ground  and  chief 
comer  stone  of  the  laws  of  England,  which  is  general  imme- 
morial custom,  or  common  law,  from  time  to  time  declared  in 
the  decisions  of  the  courts  of  justice;  which  decisions  are  pre- 
served among  our  public  records,  explained  ia  our  reports,  and 
digested  for  general  use  in  the  -authoritative  writings  of  the 
venerable  sages  of  the  law. 

8.  Special  or  local  customs. — The  second  source  of  the  un- 
written laws  of  England  are  particular  customs,  or  laws,  which 
affect  only  the  inhabitants  of  particular  districts.  For  reasons 
that  have  been  now  long  forgotten,  particular  counties,  cities, 
towns,  manors,  and  lordships,  were  very  early  indulged  with  the 
privilejge  of  abiding  by  their  own  customs,  in  contradistinction 
to  the  rest  of  the  nation  at  large :  which  privilege  is  confirmed 
to  them  by  several  acts  of  parliament. 

Such  is  the  custom  of  gavelkind  in  Kent,  and  some  other 
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parts  of  the  kingdom  (though  perhaps  it  was  also  general  till 
the  Norman  conquest),  which  ordains,  among  other  things,  that 
not  the  eldest  son  only  of  the  father  shall  succeed  to  his  inherit- 
ance, but  all  the  sons  alike:  and  that,  though  the  ancestor  be 
attainted  and  hanged,  yet  the  heir  shall  succeed  to  his  estate, 
without  any  escheat  to  the  lord.  Such  is  the  custom  that  pre- 
vails in  divers  ancient  boroughs,  and  therefore  called  borough-  . 
English,  that  the  youngest  son  shall  inherit  the  estate,  in  prefer- 
ence to  all  his  elder  brothers.  Such  is  the  custom  in  other 
boroughs  that  a  widow  shall  be  entitled,  for  her  dower,  to  all  her 
husband's  lands;  whereas,  at  the  common  law,  she  shall  be 
endowed  of  one  third  part  only.  Such,  lastly  are  many  particu- 
lar customs  within  the  city  of  London,  with  regard  to  trade, 
apprentices,  widows,  orphans,  and  a  variety  of  other  matters. 
All  these  are  contrary  to  the -general  law  of  the  land,  and  are 
good  only  by  special  usage;  though  the  customs  of  London  are 
also  confirmed  by  act  of  parliament. 

Special  customs  must  ie  pleaded  and  proved.  The  rules 
relating  to  particular  customs  regard  either  the  proof  of  their 
existence;  their  legality  when  proved;  or  their  usual  method 
of  allowance. 

Law  merchant.  To  this  head  may  most  properly  be  referred 
a  particular  system  of  customs  used  only  among  one  set  of  the 
king's  subjects,  called  the  custom  of  merchants,  or  lex  merca- 
toria:  which,  however  different  from  the  general  rules  of  the 
common  law,  is  yet  ingrafted  into  it,  and  made  a  part  of  it, 
being  allowed,  for  the  benefit  of  trade,  to  be  of  the  utmost 
validity  in  all  commercial  transactions. 

9.  English  as  a  source  of  American  Law. — Plantations  or 
colonies,  in  distant  countries,-  are  either  such  where  the  lands 
are  claimed  by  right  of  occupancy  only,  by  finding  them  desert - 
and  uncultivated,  and  peopling  them  fromlhe  mother  country; 
or  where,  when  already  cultivated,  they  have  been  either  gained 
by  conquest,  or  ceded  to  us  by  treaties.  And  both  these  rights 
are  founded  upon  the  law  of  nature,  or  at  least  upon  that  of 
nations.  But  there  is  a  diiference  between  these  two  species  of 
colonies,  with  respect  to  the  laws  by  which  they  are  bound.  For 
it  hath  been  held,  that  if  an  uninhabited  country  be  discovered 
and  planted  by  English  subjects,  all  the  English  laws  then  in 
being,  which  are  the  birthright  of  every  subject,  are  immediately 
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there  in  force.  But  this  must  be  understood  with  very  many  and 
very  great  restrictions.  Such  colonists  carry  with  them  only  so 
much  of  the  English  law  -as  is  applicable  to  their  own  situation 
and  the  condition  of  an  infant  colony ;  such,  for  instance,  as  the 
general  rules  of  inheritance,  and  of  protection  from  personal 
injuries.  The  artificial  refinements  and  distinctions  incident  to 
the  property  of  a  great  and  commercial  people,  the  laws  of 
police  and  revenue  (such  especially  as  are  enforced  by  penal- 
ties), the  mode  of  maintenance  for  the  established  clergy,  the 
jurisdiction  of  spiritual  courts,  and  a  multitude  of  other  pro- 
visions, are  neither  necessary  nor  convenient  for  them,  and 
therefore  are  not  in  force. 

What  shall  be  admitted  and  what  rejected,  at  what  times,  and 
nnder  what  restrictions,  must,  in  case  of  dispute,  be  decided  in 
the  first  instance  by  their  own  provincial  judicature,  subject  to 
the  revision  and  control  of  the  king  in  council:  the  whole  of 
their  constitution  being  also  liable  to  be  new-modelled  and 
reformed  by  the  general  superintending  power  of  the  legislature 
m  the  mother  country.  But  in  conquered  or  ceded  countries, 
that  have  already  laws  of  their  own,  the  king  may  indeed  alter 
and  change  those  laws;  but,  till  he  does  actually  change  them, 
the  ancient  laws  of  the  couutry  remain,  unless  such  as  are 
against  the  law  of  God,  as  in  the  ease  of  an  infidel  country.  Our 
American  plantations  are  principally  of  this  latter  sort,  being 
obtained  in  the  last  century  either  by  right  of  conquest  and 
driving  out  the  natives  (with  what  natural  justice  I  shall  not 
at  present  inquire),  or  by  treaties.  And  therefore  the  common 
law  of  England,  as  such,  has  no  allowance  or  authority  there; 
they  being  no  part  of  the  mother-country,  but  distinct,  though 
dependent,  dominions.  They  are  subject,  however,  to  the  con- 
trol of  the  parliament;  though  (like  Ireland,  Man,  and  the  rest), 
not  bound  by  any  acts  of  parliament  unless  particularly  named. 

These  are  the  several  parts  of  the  dominions  of  the  crown  of 
Great  Britain,  in  which  the  municipal  laws  of  England  are  not 
of  force  or  authority,  merely  as  the  municipal  laws  of  England. 
Most  of  them  have  probably  copied  the  spirit  of  their  own  law 
from  this  original;  but  then  it  receives  its  obligation,  and 
authoritative  force,  from  being  the  law  of  the  country. 

10.  The  Roman  or  civil  law  as  the  source  of  European  law. 
— ^By  the  civil  law,  absolutely  taken,  is  generally  understood 
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the  civil  or  municipal  law  of  the  Roman  empire,  as  comprised 
in  the  institutes,  the  code,  and  the  digest  of  the  emperor  Jus- 
tinian, and  the  novel  constitutions  of  himself  and  some  of  his 
successors. 

These  form  the  body  of  Roman  law,  or  corpus  juris  civUis  (the 
body  of  civil  law),  as  published  about  the  time  of  Justioian; 
which,  however,  fell  soon  into  neglect  and  oblivion,  till  about 
the  year  1130,  when  a  copy  of  the  digests  was  found  at  Amalfi, 
Italy;  which  accident,  concurring  with  the  policy  of  the  Roman 
ecclesiastics,  suddenly  gave  new  vogue  and  authority  to  the  civil 
law,  introduced  it  into  several  nations,  and  occasioned  that 
mighty  inundation  of  voluminous  comments,  with  which  this 
system  of  law,  more  than  any  other,  is  now  loaded. 

11.  Order  of  treatment. — [Having  considered  the  nature  and 
sources  of  law  in  general,  we  shall  now  depart  from  Blackstone's 
arrangement,  taking  up  (1)  the  law  of  torts  or  wrongs,  (2)  the 
law  of  crimes,  (3)  the  law  of  contracts  and  obligations,  (4) 
the  law  of  personal  property,  (5)  the  law  of  real  property,  (6) 
the  law  of  private  relations,  (7)  the  law  of  procedure,  and 
(8)  constitutional  Jaw.] 
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PART  II 

LAW  OF  TORTS 

CHAPTER  III. 
PERSONAL  RIGHTS  AND  PERSONAL  INJURIES. 

1.  Scope  of  the  law  of  torts. — ^At  the  opening  of  these 
Commentaries  municipal  law  was  in  general  defined. to  be,  "a 
rule  of  civil  conduct,  prescribed  by  the  supreme  power  in  a'  state, 
commanding  what  is  right,  and  prohibiting  what  is  wrong." 
From  hence,  therefore,  it  followed,  that  the  primary  objects  of 
the  law  are  the  establishment  of  rights,  and  the  prohibition  of 
wrongs.  I  proceed,  therefore,  now  to  enumerate  the  several 
kinds,  and  to  inquire  into  the  respective  natures  of  aU  private 
wrongs,  or  civil  injuries  which  may  be  offered  to  the  rights  of 
either  a  man's  person  or  his  property;  recounting  at  the  same 
time  the  respective  remedies  which  are  furnished  by  the  law  for 
every  infraction  of  right.  [The  law  of  torts  was  developed  in 
connection  with  certain  "forms  of  action"  or  theories  of  liability, 
particularly  "trespass"  and  "trespass  on  the  case."  "We  shall 
first  examine  the  distinction  between  trespass  and  ease;  then 
pass  to  the  various  classes  of  general  rights  and  the  kinds  of 
torts  or  injuries  which  violate  them;  and  lastly,  consider  the 
conditions  of  responsibility,  intent,  negligence  and  acting  at 
peril,  which  make  a  man  chargeable  as  the  cause  of  harm.] 

2.  Trespass  and  Case.— All  civil  injuries  at  common  law 
were  diA'ided  into  two  kinds,  the  one  without  force  or  violence, 
as  slander,  libel,  deceit,  or  the  detention  of  goods;  the  other 
coupled  with  force  and  violence  as  battery  or  false  imprison- 
ment. [This  distinction  of  private  wrongs  into  injuries  with  and 
without  force  arises  historically  from  the  forms  of  action  or 
remedy  which  became  available.] 

3.  Choice  between  forms  of  action. —  [The  distinction  between 
trespass  and  case  is  without  logical  basis,  and  a  plaintiff  is  no 
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longer  required  to  choose  between  them.  Many  old  precedents 
in  tort,  however,  such  as  the  famous  Squib  Case,  Scott  v.  Shep- 
herd, 2  Wm.  Blk.,  Rep.  892,  are  decided  not  on  the  merits,  but 
on  the  applicability  of  the  form  of  action  chosen — the  defendant 
being  certainly  liable  in  one  or  the  other.  Ill  Street,  Founda- 
tions of  Legal  Liability,  p.  257.] 

4.  Classes  of  rights  and  injuries. — The  rights  which  are 
recognized  and  protected  by  the  law  of  torts  may  be  distin- 
guished as  (1)  such  as  concern  the  interests  of  men  in  their 
own  persons;  their  personal  security,  liberty  and  reputation j 
(2)  such  as  a  man  may  acquire  over  external  objects,  things 
unconnected  with  his  person,  or  rights  of  property;  (3)  rights 
arising  from  personal  relations,  which  are  incident  to  men  as 
members  of  a  family,  connected  to  each  other  by  various  ties 
and  relationships ;  [and  (4)  such  as  a  man  has  in  his  general 
activities,  his  peace,  freedom  of  choice  and  business  or  livelihood.] 
As  we  have  thus  divided  rights,  so  we  must  make  the  same 
general  distribution  of  wrongs  or  injuries  which'  infringe  them, 
into  such  as  affect  personal  rights,  property  rights,  family  rights, 
and  general  activities.  [Injuries  to  personal  security  may  be 
committed  by  intentional  assault  and  battery,  or  by  negligent 
collision  or  contact,  or  even  by  nervous  shock,  as  where  one 
is  prostrated  by  a  narrow  escape  from  sudden  death,  or 
through  fright  caused  by  a  practical  joke  without  any  physical 
contact.] 

5.  Assault. — Assault  is  an  attempt  or  offer  to  beat  or  do 
violence  to  another,  without  touching  him;  as  if  one  lifts  up 
his  cane,  or  his  fist  in  a  threatening  manner  at  another;  or 
strikes  at  him,  but  misses  him;  this  is  an  assault,  which  Finch 
describes  to  be  "an  unlawful  setting  upon  one's  person."  This 
is  incipient  violence,  amounting  to  more  than  bare  threats  or 
insulting  and  menacing  words;  and,  therefore,  thougt  no  actual 
harm,  contact  or  suffering  be  proved,  yet  the  party  injured  may 
have  redress  by  action  of  trespass  vi  et  armis;  wherein  he  shall 
recover  at  least  nominal  damages  as  a  compensation  for  the 
injury.  [This  is  some  protection  to  personal  dignity  against 
such  insults  as  a  man's  shaking  his  fist  in  your  face.] 

6.  Battery. — ^Battery  is  the  unjustifiable  beating  of  another. 
The  least  touching  of  another's  person  willfully,  or  in  anger,  is 
a  battery,  equally  with  wounding  or  mayhem;  for  the  law  can- 
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not  draw  the  line  between  different  degrees  of  violence,  and 
therefore  totally  prohibits  the  first  and  lowest  stage  of  it;  every 
man's  person  being  sacred,  and  no  other  having  a  right  to  med- 
dle with  it,  in  any  the  slightest  manner. 

Justification  for  battery.  Battery  is,  in  some  cases,  justifiable 
or  lawful ;  as  where  one  who  has  authority,  a  parent,  or  master, 
gives  moderate  correction  to  his  child,  his  scholar,  or  his  ap- 
prentice. So  also  on  the  principle  of  self-defence:  for  if  one 
strikes  me  first,  or  even  only  assaults  me,  I  may  strike  in  my 
own  defence ;  and,  if  sued  for  it,  may  plead  son  assault  demesne, 
or  that  it  was  the  plaintiff's  own  original  assault  that  occasioned 
it.  So  likewise  in  defence  of  my  goods  or  possession,  if  a  man 
endeavors  to  deprive  me  of  them,  I  may  justify  laying  hands ' 
upon  him  to  prevent  him ;  and  in  case  he  persists  with  violence, 
I  may  proceed  to  beat  him  away.  And,  if  sued  for  this  or  the 
like  battery,  I  may  set  forth  the  whole  case,  and  plead  that  I 
laid  hands  upon  him  gently,  molliter  manus  imposuit,  for  this 
purpose.  On  account  of  these  causes  of  justification,  battery 
is  defined  to  be  the  unlawful  beating  of  another;  for  which  the 
remedy  is,  as  for  assault,  by  action  of  trespass  vi  et  armis: 
wherein  the  jury  will  give  "adequate  damages. 

7.  Personal  liberty  and  false  imprisonment. — ^We  are  next 
to  consider  the  violation  of  the  right  of  personal  liberty,  as 
effected  by  the  injury  of  false  imprisonment,  for  which  the  law 
has  not  only  decreed  a  punishment,  as  a  heinous  crime,  but  has 
also  given  a  private  reparation  to  the  party ;  as  well  by  removing 
the  actual  confinement  for  the  present,  as,  after  it  is  over,  by 
subjecting  the  wrongdoer  to  a  civil  action,  on  account  of  the 
damage  sustained  by  the  loss  of  time  and  liberty. 

To  constitute  the  injury  of  false  imprisonment  there  are  two 
points  requisite:  (1)  The  detention  of  the  person;  and  (2)  The 
unlawfulness  of  such  detention.  Every  complete  deprivation 
of  the  liberty  of  movement,  or  limitation  within  certain 
boundaries  is  an  imprisonment,  whether  it  be  confinement 
in  a  common  prison,  or  in  a  private  house,  or  in  the  stocks, 
or  even  by  arresting  and  forcibly  detaining  one  in  the  public 
streelts,  or  preventing  his  leaving  the  room  or  place  where 
he  is. 

[Partial  interferences  with  personal  liberty  of  movement  in 
certain  directions  or  with  freedom  of  choice  or  action,  such  as 
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deceit,  malicious  prosecution,  or  malicious  interference  with 
business,  must  be  included  under  another  class  of  injuries.  They 
may  be  regarded,  however,  as  affecting  specialized  aspects  of 
the  broad  right  of  personal  liberty.] 

Justification.  Unlawful,  or  false,  imprisonment  consists  in 
such  confinement  or  detention  without  sufScient  authority ;  which 
authority  may  arise  either  from  some  process  from  the  courts 
of  justice,  or  from  some  warrant  from  a  legal  officer  having 
power  to  commit,  under  his  hand  and  seal,  and  expressing  the 
cause  of  such  commitment;  or  from  some  other  special  cause 
warranted,  for  the  necessity  of  the  thing,  either  by  common  law, 
or  statute ;  such  as  the  arresting  of  a  felon  by  a  private  person 
without  warrant,  the  impressing  of  mariners  for  the  public 
service,  or  the  apprehending  of  waggoners  for  misbehavior  in 
the  public- highways. 

Remedy.  This  is  the  injury.  Let  us  next  see  the  remedy: 
which  is  of  two  sorts,  the  one  removing  the  injury  and  restoring 
liberty  is  by  writ  of  habeas  corpus;  the  other  making  satisfac- 
tion for  it,  is  by  an  action  of  trespass  vi  et  armis,  usually  called 
an  action  of  false  imprisonment :  which  is  generally,  and  almost 
unavoidably,  accompanied  with  a  charge  of  assault  and  battery 
a,lso :  and  therein  the  party  shall  recover  damages  for  the  injury 
he  has  received. 

8.  Defamation  by  slander  and  libd. — [Reputation  is  the 
right  to  one's  good  name  and  the  favorable  opinion  in  which 
other  people  hold  him.  Injuries  affecting  a  man's  reputation  are 
sharply  divided  by  the  common  law  into  slander  and  libel,  the 
first  by  spoken  falsehoods  refiecting  on  his  character,  skill,  and 
business,  or  social  standing;  the  second  by  printed  or  written 
words,  pictures,  signs,  and  all  recorded  forms  of  expression  tend- 
ing to  hold  him  up  to  hatred,  ridicule,  or  contempt.  Although 
properly  governed  by  the  same  principles,  the  law  of  slander  is 
comparatively  stunted  and  artificial,  owing  to  the  hostile  atti- 
tude of  common  law  courts  in  its  formative  stage,  while  the  law 
of  libel  is  more  modem,  normal  and  conformed  to  rational  prin- 
ciple.] 

9.  Slander. — [The  law  of  slander  proceeds  not  on  the 
theory  that  a  good  name^  is  in  itself  rather  to  be  chosen  than 
great  riches,  but  regards  reputation  and  character  only  as  a 
means  to   material   and  pecuniary  advantage.     Temporal   or 
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pecuniary  damage,  not  the  loss  of  honor  or  good  name  per  se,  is 
made  the  gist  of  the  right  of  action  and  liability  for  slander.] 

Slander  per  se.  In  three  enumerated  classes  of  cases  the  law 
presumes  damage,  (1)  as  if  a  man  accuses  another  of  some 
heinous  crime,  as  to  say  that  a  man  hath  poisoned  another,  or  is 
perjured;  (2)  or  charges  him  with  having  any  loathsome  infec- 
tious disease;  (3)  or  makes  slanderous  imputations  of  incom- 
petence which  may  impair  or  hurt  him  in  his  trade  or  liveli- 
hood, as  to  call  a  tradesman  a  bankrupt,  a  physician  a  quack, 
or  a  lawyer  a  knave.  It  is  said  that  formerly  no  actions  were 
brought  for  words,  unless  the  slander  was  such  as  (if  true) 
would  endanger  the  life  of  the  object  of  it.  But  too  great  en- 
couragement being  given  by  this  lenity  to  false  and  malicious 
slanderers,  it  is  now  held  that,  for  defamatory  words  of  the  sev- 
eral species  before  mentioned,  that  may  endanger  a  man  by  sub- 
jecting him  to  the  penalties  of  the  law,  may  exclude  him  from 
society,  or  may  impair  his  trade,  an  action  on  the  case  may  be 
had,  without  proving  any  particular  damage  to  have  happened, 
but  merely  upon  the  probability  that  it  might  happen. 

Slander  actionable  if  causing  special  damage.  But  with  re- 
gard to  words  that  do  not  fall  within  these  three  enumerated 
classes  it  is  necessary  that  the  plaintiff  should  aver  some  par- 
ticular damage  to  have  happened;  which  is  called  laying  his 
action  with  a  per  quod.  As  if  I  say  that  such  a  clergyman  is  a 
bastard,  he-  cannot  for  this  bring  an  action  against  me,  unless 
he  can  show  some  special  loss  by  it ;  in  which  case  he  may  bring 
his  action  against  me,  for  saying  he  was  a  bastard,  per  quod  he 
lost  the  presentation  to  such  a  living.         "~ 

[The  common  law  of  slander  provided  no  redress  by  public 
apology  or  retraction,  and  no  method  by  which  a  man  could 
vindicate  the  honor  of  his  name  if  called  a  liar,  impostor,  hypo- 
crite, or  if  subjected  to  other  abuse  or  disparagement,  however 
gross  and  malicious  if  spoken  privately  to  him  alone;  nor  by 
which  a  woman  could  remove  the  reproach  and  shame  of  impu- 
tations of  unchastity,  or  other  calumnies  tending  to  her  disrepute, 
discredit,  or  disgrace,  unless  the  plaintiff  could  found  her  action 
on  direct  and  proximate  pecuniary  loss.  This  hostile  stand  of 
the  courts  was  probably  induced  by  fear  of  being  overrun  with 
frivolous  actions  brought  to  revenge  personal  insult,  in  a  time 
when  vituperation  was  more  common.    The  courts  so  far  insisted 
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on  immediate  pecuniary  loss,  apart  from  humiliation,  contempt, 
and  disgrace,  as  to  hold  nervous  and  mental  shock  with  conse- 
quent illness  and  impairment  of  health  (and  also  the  damage 
resiilting  from  repetition  and  propagation  of  the  slander  by 
others)  as  too  remote  to  be  considered.  In  America,  either  by 
statute  or  common  law,  imputations  of  unchastity  are  action- 
able by  women  without  proof  of  special  damage,  and  the  attitude 
of  the  courts  in  regard  to  the  elements  of  recoverable  damage  is 
much  more  liberal.  1  Street,  Foundatiqi^s  Legal  Liability,  p. 
284,  Chapter  XIX.]  -.:.  „;,. 

10.  Libel.^-.[Tbe  law  of  libel,  on  the  other  hand,  does  not 
make  pecuniary  loss,  but  the  impairment  of  reputation,  the  basis 
of  liability.  It  does  not  proceed  by  the  illogical  enumeration  of 
arbitrary  classes  of  cases,  but  by  general  principles.  Any  pub- 
lication which  tends  to  expose  a  man  to  hatred,  ridicule,  or  con- 
tempt, or  set  him  in  an  odious  or  ridiculous  light  and  thereby 
diminish  his  reputation,  is  prima  facie  defamatory  and  libelous, 
whether  the  plaintiff  can  prove  special  damage  or  not.  Every 
oral  slander  should  be  equally  a  prima  facie  legal  injury,  if 
tending  to  reflect  on  one's  character  or  cause  others  to  shun  his 
society  and  think  meanly  of  him.] 

11.  Publication. —  [Communication  to  some  third  party  is 
necessary  to  affect  reputation.  Therefore  mere  abuse,  insult,  or 
opprobrious  words,  if  spoken  privately  and  productive  of  rno  ill 
consequences  to  reputation,  but  only  affecting  one's  feelings, 
honor,  dignity,  or  peace  of  mind,  will  not  support  an  action. 
Whatever  remedy  there  may  be  for  being  called  fool,  coward, 
dog,  or  rascal  in  private  or  by  letter,  is  extrar judicial  and  extra- 
legal; yet  a  large  audience  is  not  necessary,  and  if  even  one 
person  be  allowed  to  see  or  hear  the  words,  although  in  a  private 
and  confidential  manner,  it  becomes  an  injury,  as  if  the  words 
be  dictated  to  a  stenographer,  or  sent  openly  by  postal  card  or 
telegram.  Publication  is  presumed  if  the  libel  is  put  in  the 
way  of  being  read  and  understood.] 

12.  Justification  by  truth. — Every  libel  has  a  tendency  to 
the  breach  of  the-  peace,  by  provoking  the  person  libeled  to 
break  it,  which  offence  is  the  same  (in  point  of  law)  whether 
the  matter  contained  be  true  or  false ;  and  therefore  the  defend- 
ant, on  a  criminal  prosecution  for  publishing  a  libel,  is  not  at 
common  law  allowed  to  allege  the  truth  of  it  by  way  of  justifica- 
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tion.  Truth  is,  however,  sometimes  allowed  as  a  defence  by 
statute,  particularly  if  made  for  the  public  benefit,  in  honest 
belief  and  without  malice. 

But  in  a  eivU  action  for  damages  for  the  injury  done  the 
plaintiff  the  defendant  may  for  libel,  as  also  for  slander,  justify 
the  truth  of  the  aspersion  and  show  that  the  plaintiff  has  re- 
ceived no  injury  at  all,  even  though  special  damage  has  ensued ; 
for  it  is  then  damnum  absque  injuria  (damage  without  injury) ; 
and  where  there  is  no  injury  the  law  gives  no  remedy.  [This 
is  a  dangerous  defence,  for  the  burden  is  on  the  def amer  to  prove 
the  substantial  truth  of  his  disparaging  remarks,  and  neither 
honest  belief  nor  the  repetition  of  rumor  or  hearsay  on  the 
authority  of  another  is  an  excuse.]  But  if  the  defendant  be  able 
to  justify  and  prove  the  words  to  be  true,  whether  in  or  out  of 
season,  whether  spoken  from  good  or  bad  motives,  no  action  will 
lie  even  though  special  damage  has  ensued;  for  then  it  is  no 
slander  or  false  tale,  as  if  I  can  prove  the  tradesman  a  bank- 
rupt, the  physician  a  quack,  the  lawyer  a  knave,  and  the  divine 
a  heretic,  this  will  destroy  their  respective  actions. 

13.  Privileg^ed  occasions. —  [Wherever  there  is  su£Scient  oc- 
casion, the  law  allows  exceptions  to  the  strict  rule  that  he  who 
attacks  the  good  name  of  another  does  so  at  his  peril  and  at  his 
own  risk  of  being  able  to  show  his  words  to  be  true.  This  relaxa- 
tion or  privilege  excusing  untrue  statements  may  be  an  absolute 
exemption,  allowing  free  speech  to  prevail  over  the  right  of  repu- 
tation without  inquiring  into  motives;  or  it  may  be  qualified 
and  conditional,  depending  on  hotiesty  of  belief  and  the  neces- 
sity of  the  communication.] 

Absolute  pri/uUege.  [To  insure  freedom  of  speech,  the  law 
grants  absolute  immunity  to  reflecting  words  used  in  legislative 
and  in  judicial  proceedings,  whether  by  judge,  jurors,  parties, 
counsel,  or  witnesses,  if  pertinent  to  the  cause  in  hand ;  and  on 
like  grounds  of  public  policy  the  fair  report  of  such  proceedings 
is  conditionally  privileged,  whether  the  statements  prove  true  or 
false.] 

Conditional  privilege.  [On  grounds  of  social  expediency,  ad- 
verse comments,  spoken  in  a  friendly  manner  by  way  of  advice 
or  admonition  to  a  friend  in  his  interest,  or  in  the  interest  of  the 
speaker,  are  privileged  even  though  groundless  and  mistaken, 
provided  they  are  bona  fide  and  not  maliciously  spoken;   that 
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is,  for  a  proper  purpose  without  any  tincture  of  spite  or  ill 
will  and  in  honest  belief  in  their  truth.  The  occasion  must  not 
be  exceeded  or  abused  as  by  needlessly  sending  the  advice  by 
post  card  or  telegram,  instead  of  by  letter.] 

Fair  comment  and  reports.  [Fair  comment  or  criticism  on 
matters  of  public  interest  or  general  concern,  such  as  books, 
theatres,  public  men,  their  character  and  their  public  acts,  is 
conditionally  privileged,  for  it  is  proper  and  expedient  that  their 
merits  or  demerits  should  be  discussed  and  exposed,  but  malice 
or  indirect  motives  wiU  destroy  the  priATlege ;  and  adverse  com- 
ments casting  aspersion  on  moral  character  of  public  men  are 
strictly  limited,  especially  when  they  assert  untrue  facts  of  eon- 
duct  as  contrasted  with  comments  in  the  nature  of  a  judgment 
or  opinion  upon  them.  The  repetition  of  untrue  aspersions  on 
the  authority  of  another  person  is  not  privileged ;  it  is  not  lawful 
to  repeat  slander;  a  fair  report  of  public  judicial  or  legislative 
proceedings  is  excused,  however,  irrespective  of  the  truth  of 
reflecting  statements  made  in  the  proceedings.] 
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CHAPTER  IV. 
DOMESTIC  RELATIONS  AND  INJURIES  THERETO. 

1.  Injuries  affecting  the  marital  relation. — ^We  are  next  to 
contemplate  those  wrongs  which  interfere  with  relative  rights  or 
such  as  are  incident  to  persons  considered  as  members  of  a 
family,  and  connected  to  each  other  by  various  ties  and  relations ; 
and,  iu  particular,  such  injuries  as  may  be  done  to  persons  under 
the  four  following  relations,  husband  and  wife,  parent  and  child, 
guardian  and  ward,  master  and  servant. 

Injuries  that  may  be  offered  to  a  person,  considered  as  a  hus- 
band, are  principally  three:  (1)  abduction,  or  taking  away  a 
man's  wife  from  his  custody;  (2)  adultery,  or  criminal  conver- 
sation with  her;  and  (3)  beating  or  otherwise  abusing  her  and 
depriving  the  husband  of  consortium  with  her.  As  to  the  first 
sort,  abduction,  or  taking  her  away,  this  may  either  be  by  fraud 
and  persuasion,  or  open  violence :  though  the  law  in  both  cases 
supposes  force  and  constraint,  the  wife  having  no  power  to  con- 
sent; and  therefore  gives  a  remedy  by  writ  of  ravishment,  or 
action  of  trespass  vi  et  armis,  de  uxote  rapta  et  abducta  (for 
the  ravishment  and  abduction  of  his  wife).  This  action  lay  at 
common  law,  and  thereby  the  husband  shall  recover,  not  the 
possession  of  his  wife,  but  damages  for  taking  her  away.  The 
husband  is  also  entitled  to  recover  damages  in  an  action  on  the 
case  against  such  as  persuade  and  entice  the  wife  to  live  separate 
from  him  without  a  sufficient  cause. 

Adultery,  or  criminal  conversation  with  a  man's  wife,  though 
it  was,  as  a  public  crime,  left  by  the  common  law  to  the  coercion 
of  the  spiritual  courts;  yet  considered  as  a  civil  injury  (and 
surely  there  can  be  no  greater),  the  law  gives  a  satisfaction  to 
the  husband  for  it  by  action  of  trespass  vi  et  armis  against  the 
adulterer,  wherein  the  damages  recovered  are  usually  very  large 
and  exemplary.  But  these  are  properly  increased  and  dimin- 
ished by  circumstances ;  as  the  rank  and  fortune  of  the  plaintiff 
and  the  defendant ;  the  relation  or  connection  between  them ;  the 
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seduction  or  otherwise  of  the  wife,  founded  on  her  previous  be- 
haviour and  character,  and  the  husband's  obligation  by  settle- 
ment or  otherwise  to  provide  for  those  children  which  he  cannot 
but  suspect  to  be  spurious. . 

The  third  injury  is  that  of  beating  a  man's  wife,  or  otherwise 
ill-using  her;  for  which,  if  it  be  a  common  assault,  battery, 
or  imprisonment,  the  law  gives  the  usual  remedy  to  recover 
damages,  by  action  of  trespass  vi  et  armis,  which  must  be  brought 
in  the  name  of  the  husband  and  wife  jointly ;  but  if  the  beating 
or  other  makreatment  be  very  enormous,  so  that  thereby  the 
husband  is  deprived  temporarily  of  the  company  and  assistance 
of  his  wife  or  consortium,  the  law  then  gives  him  a  separate 
remedy  by  an  action  of  trespass  in  nature  of  an  action  upon  the 
case  for  this  ill-usage,  per  quod  consortium  amidt  (by  which 
means  he  lost  the  society  of  his  wife) ;  in  which  he  shall  recover 
a  satisfaction  in  damages. 

2.  Injuries  to  parental  rightet.-^Injuries  that  may  be 
offered  to  a  person  considered  in  the  relation  of  a  parent  or 
guardian  are  likewise  of  twa  kinds:  (1)  Against  his  rightful 
custody  by  abduction,  or  taking  his  children  away,  for  which 
the  father  may  sue  in  trespass  in  the  same  manner  as  the  husband 
on  account  of  the  abduction  of  his  wife,  and  (2)  against  his 
right  to  their  services.  The  point  of  injury  in  beating,  confining, 
debauching,  seducing,  or  disabling  a  man's  child, ^depends  upon 
the  same  principle  as  if  sthe  relation  were  master  and  servant; 
viz.,  the  property  which  the  master  has  in  the  labor  of  the  serv- 
ant. In  this  case,  besides  the  remedy  of  an  action  of  battery  or 
imprisonment,  which  the  servant  or  infant  himself  as  an  indi- 
vidual may  have  against  the  aggressor,  the  parent  or  master  also, 
as  a  recompense  for  his  immediate  loss,  may  maintain  an  action 
of  trespass  vi  et  armis;  in  which  he  must  allege  and  prove  the 
special  damage  he  has  sustained  by  the  beating  of  his  servant, 
per  quod  servitium  amisit  (by  which  means  he  lost  his  service) ; 
and  then  the  jury  will  make  him  a  proportionscble  pecuniary 
satisfaction.  A  similar  practice  to  which,  we  find  also  to  have 
obtained  among  the  Athenians,  where  masters  were  entitled  to  an 
'  action  against  such  as  beat  or  ill-treated  their  servants. 

Seduction  of  daughter.  [The  courts  have  not  directly  recog- 
nized any  right  of  the  parent  in  the  honor,  virtue,  and  chastity 
of  the  daughter,  but  have  timidly  extended  the   established 

28 


DOMESTIC  RELATIONS  AND  INJURIES  Z9 

remedy  for  the  loss  of  services  of  a  hired  servant,  rather  than 
recognize  a  new  right  or  liability  for  seduction.  The  relation 
of  service  is  made  the  gist  of  the  action,  although  the  measure 
of  damages  is  discretionary,  allowing  room  for  parental  dis- 
grace and  sorrow  as  well  as  loss  of  actual  service.  It  has  been 
said  that  the  English  law  affords  protection  to  the  rich  man  whose 
daughter  occasionally  makes  his  tea,  but  leaves  without  re- 
dress the  poor  man  whose  child  is  sent  unprotected  to  earn  her 
bread  among  strangers.  American  jurisdictions  generally  make 
it  immaterial  whether  the  daughter  or  ward  be  living  at  home 
or  in  the  service  of  the  one  standing  in  loco  parentis,  either  at 
the  time  of  the  seduction  or  of  the  confinement,  and  whether  or 
not  there -be  loss  of  service.] 

The  victim  of  seduction.  [The  female  who  is  seduced  and  got 
with  child  has  no  cause  of  action  at  the  common  law  for  the 
wrong  done  her,  her  consent  being  a  defence  to  trespass,  and 
even  the  seducer's  fraud  not  being  recognized  as  a  ground  of 
liability  in  deceit,  probably  from  the  fact  of  her  own  share  in 
the'  fault.  Statutes  have,  however,  extended  a  remedy  in  the 
nature  of  deceit  ia  many  American  jurisdictions,  and  provide 
redress  for  the  victim  herself.] 

3.  Rights  of  wife,  child,  or  servant. — ^We  may  observe  that 
in  these  relative  injuries,  notice  is  only  taken  by  the  common 
law  of  the  wrong  done  to  the  superior  of  the  parties  related,  by 
the  breach  and  dissolution  of  either  the  relation  itself,  or  at  least 
the  advantages  accruing  therefrom ;  while  the  loss  of  the  inferior 
by  similar  injuries  is  totally  imregarded.  One  reason  for  which 
may  be  this:  that  the  inferior  has  no  kind  of  property  in  the 
company,  care,  or  assistance  of  the  superior,  as  the  superior 
is  held  to  have  in  those  of  the  inferior ;  and  therefore  the  inferior 
can  suffer  no  loss  or  injury.  The  wife  cannot  recover  damages 
for  corporal  harm  to  or  the  beating  of  her  husband,  for  she  has 
at  common  law  no  separate  interest  in  anything  during  her  cover- 
ture. The  child  has  no  property  in  his  father  or  guardian,  as 
they  have  in  him,  for  the  sake  of  giving  him  support,  education, 
and  nurture.  Yet  the  wife  or  the  child,  if  the  husband  or  parent 
be  slain,  had  anciently  a  peculiar  species  of  criminal  prosecu- 
tion allowed  them,  in  the  nature  of  a  civil  satisfaction;  which 
was  called  an  appeal.  [Some  courts  have  come  to  recognize  the 
wife's  interest  in  the  marital  relation,  and  the  society,  sup- 
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port  and  affection  of  her  husband,  as  a  right,  and  allow  her  an 
action  for  the  alienation  of  her  husband's  affection.  "Wolf  v. 
Frank,  92  Md.  138,  48  Atl.  132.] 

4.  Wrongful  death. — [By  statute  a  right  of  action  is  given 
in  all  jurisdictions  to  the  widow  and  children,  or  to  the  admin- 
istrator on  their  behalf,  to  recover  damages  for  the  wrongful 
death  of  a  husband  and  father.  The  substantive  right  thereby 
recognized  is  the  interest  which  the  wife  has  in  the  support, 
society,  and  protection  of  her  husband,  and  the  expectation  which 
the  children  have  of  support,  nurture,  and  education  from  their 
parent.  The  interest  of  father  or  mother  in  the  life  of  the  child 
is  likewise  recognized,  where  the  deceased  would  himself  have 
had  a  right  of  action.  The  basis  of  damage  is  generally  the  prob- 
able pecuniary  value  of  the  life  to  the  relations,  which  includes 
comfort,  companionship,  protection,  and  support,  but  not  solace 
for  mental  anguish,  grief,  and  bereavement.  The  amount  recov- 
ered is  not  part  of  the  estate  of  the  deceased,  nor  liable  to  his 
debts,  but  belongs  to  the  relatives  according  to  the  loss  suffered 
by  each.] 
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CHAPTER  V. 
PERSONAL  PROPERTY  AND  INJURIES  THERETO. 

1.  Classification  of  topics. — In  the  preceding  chapters  we 
have  considered  the  wrongs  or  injuries  that  affect  personal  rights 
and  relations;  and  are  at  present  to  enter  upon  the  discussion 
of  such  injuries  as  affect  the  rights  of  property,  together  with 
the  remedies  which  the  law  has  given  to  repair  or  redress  them. 

And  here  we  must  follow  the  division  of  property  into  personal 
and  real;  personal,  which  consists  in  goods,  money,  and  all 
other  movable  chattels;  a  property  which  may  attend  a  man's 
person  wherever  he  goes,  and  from  thence  receives  its  denomina- 
tion; and  real  property,  which  consists  of  such  things  as  are 
permanent,  fixed,  and  immovable — as  lands,  tenements,  and 
hereditaments  of  all  kinds,  which  are  not  annexed  to  the  person, 
nor  movable  from  the  place  in  which  they  subsist. 

Rights  of  personal  property  are  liable  to  two  species  of  inju- 
ries: the  amotion  or  deprivation  of  their  possession;  and  the 
abuse  or  damage  of  the  chattels,  while  the  possession  continues 
in  the  legal  owner.  The  former,  or  deprivation  of  possession,  is 
also  divisible  into  two  branches :  the  unjust  and  unlawful  taking 
them  away ;  and  the  unjust  detaining  them,  though  the  original 
taking  might  be  lawful. 

2.  Forms  of  action  for  wrongs  to  personal  property. — [What 
amounts  to  a  wrong  to  personal  property,  and  the  various  spe- 
cies of  injuries,  ought  not  to  be  a  subject  of  great  difficulty  or 
complexity.  Yet  in  fact  the  common  law  of  torts  is  much  com- 
plicated, owing  to  its  expression  in  terms  of  the  old  forms  of 
action.  The  classification  and  definition  of  the  different  species 
of  torts,  even  at  the  present  day,  are  based  on  the  historic  dis- 
tinctions between  the  different  forms  of  action  and  remedy.'  The 
test  of  the  existence  of  liability  and  of  the  amount  of  damages 
may  depend  upon  whether  one  form  or  another  is  applicable. 
Therefore,  iir  order  to  understand  the  distinctions  and  intrica- 
cies of  the  law,  it  is  necessary  to  consider  the  scope  of  the  various 
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actions  or-  theories  5f  liability  recognized  by  the  common  law 
courts  in  dealing  with  the  wrongs  to  personal  property.] 

3.  Trespass  to  goods. —  [The  wrong  of  trespass  to  goods 
includes  those  species  of  liability  falling  within  the  general 
theory  of  the  action  of  trespass,  i.e.,  direct  physical  interfer- 
ence with  possession.  Such  are:  (1)  asportation,  where  the 
article  is  forcefully  taken  from  the  actual  or  virtual  possession 
of  another;  (2)  the  abuse  or  damage  of  the  chattels  by  physical 
contact  while  in  the  possession  of  another,  e.  g.,  by  killing,  beat- 
ing, or  defacing  them.  Such  taking  or  damage,  however,  while 
the  jarticle  is  out  of  the  owner's  possession,  is  no  trespass  as  to 
him,  because  there  is  no  disturbance  Or  violation  of  his  posses- 
sion, and  liability  falls  within  the  sphere  of  case  or  other  form 
of  action.  The  technical  limits  of  trespass  to  the  party  in  pos- 
session of  real  or  personal  property  are  probably  due  to  its  his- 
torical origin  as  a  semi-criminal  action.] 

4.  Repleviii. — In  the  case  of  the  wrongful  taking  of  goods 
the  natural  remedy  would  be  the  restitution  of  the  goods  them- 
selves so  wrongfully  taken,  with  damages  for  the  loss  sustained  by 
such  unjust  invasion ;  which  is  effected  by  action  of  replevin.  This 
obtains  at  common  law  only  in  one  instance  of  an  unlawful 
taking,  that  of  a  wrongful  distress,  and  this  and  the  action  of 
detinue  (of  which  I  shall  presently  say  more)  are  almost  the 
only  actions  in  which  the  actual  specific  possession  of  the  iden- 
tical personal  chattel  is  restored  to  the  proper  owner.  For  things 
personal  are  looked  upon  by  the  law  as  of  a  nature  so  transitory 
and  perishable,  that  it  is  for  the  most  part  impossible  either 
to  ascertain  their  identity,  or  to  restore  .them  in  the  same  condi- 
tion as  when  they  came  to  the  hands  of  the  wrongful  possessor. 
And  since  it  is  a  maxim  that  "lex  neminem  cogit  ad  vana,  seu 
impossibilia"  (the  law  compels  no  one  to  do  things  which  are 
either  useless  or  impossible),  it  therefore  contents  itself  in  gen- 
eral with  restoring,  not  the  thing  itself,  but  a  pecuniary  equiv- 
alent to  the  party  injured ;  by  giving  him  satisfaction  in  dam- 
ages. 

Deprivation  of  possession  may  also  be-  by  an  unjust  detainer 
of  another's  goods,  though  the  original  taking  was  lawful.  As 
if  I  distrain  another's  cattle  damage-feasant,  and  before  they 
are  impounded  he  tenders  me  sufficient  amends;  .now,  though 
the  original  taking  was  lawful,  my  subsequent  detainment  of 
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them  after  tender  of  amends  is  wrongful,  and  he  shall  have  an 
action  of  replevin  against  me  to  recover  them :  in  which  he  shall 
recover  damages  only  for  the  detention  and  not  for  the  caption, 
because  the  original  taking  was  lawful. 

6.  Detinue.— If  I  lend  a  man  a  horse,  and  he  afterwards 
refuses  to  restore  it,  this  injury  consists  in  the  detaining,  and  not 
in  the  original  taking,  and  the  regular  method  for  me  to  re- 
cover possession  is  by  action  of  detinue.  In  this  action  of  detinue 
it  is  necessary  to  ascertain  the  thing  -detained,  in  such  manner  as 
that  it  may  be  specifically  known  and  recovered.  Therefore  it 
cannot  be  brought  for  money,  com,  or  the  like ;  for  that  cannot  be 
known  from  other  money  or  com ;  unless  it  be  in  a  bag  or  sack, 
for  then  it  may  be  distinguishably  marked. 

In  order,  therefore,  to  ground  an  action  of  detinue,  which  is 
only  for  the  detaining,  these  points  are  necessary:  (1)  That  the : 
defendant  came  lawfully  into  the  possession  of  the  goods,  as 
either  by  delivery  to  him,  or  finding  them;  (2)  That  the  plain- 
tiff have  a  property;  (3)  That  the  goods  themselves  be  of  some 
value;  and,  (4)  That  they  be  ascertained  in  ^oint  of  identity. 
Upon  this  the  jury,  if  they  find  for  the  plaintiff,  assess  the  respec- 
tive values  of  the  several  parcels  detained,  and  also  damages  for 
the  detention.  And  the  judgment  is  conditional :  that  the  plain- 
tiff recover  the  said  goods,  or  (if  they  cannot  be  had)  their  re- 
spective values,  and  also  the  damages  for  detaining  them.  But 
there  is  one  disadvantage  which  attends  this  action,  viz.:  that 
the  defendant  is  herein  permitted  to  "wage  his  law,"  that  is,  to 
exculpate  himself  by  oath  and  thereby  defeat  the  plaintiff  of  his 
remedy,  which  privilege  is  grounded  on  the  confidence  originally 
reposed  in  the  bailee  by  the  bailor,  in  the  borrower  by  the  lender, 
and  the  like,  from  whence  arose  a  strong  presumptive  evidence 
that  in  the  plaintiff's  own  opinion  the  defendant  was  worthy  of 
credit.  But  for  this  reason  the  action  itself  is  of  late  much  dis- 
used, and  has  given  place  to  the  action  of  trover. 

6.  Trover. — This  action  of  trover  and  conversion  was  in 
its  original  an  action  of  trespass  upon  the  case,  for  recovery  of 
damages  against  such  person  as  had  found  another's  goods,  and 
refused  to  deliver  them  on  demand,  but  converted  them  to  his 
own  use;  from  which  finding  and  converting  it  is  called  an 
action  of  trover  and  conversion.  The  freedom  of  this  action 
from  wager  of  law,  and  the  less  degree  of  certainty  requisite  in 
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describing  the  goods,  gave  it  so  considerable  an  advantage  over 
the  action  of  detioue,  that  by  a  fiction  of  law  actions  of  trover 
were  at  length  permitted  to  be  brought  against  any  man  who 
had  in  his  possession,  by  any  means  whatsoever,  the  personal 
godds  of  another,  and  sold  them  or  used  them  without  the  con- 
sent of  the  owner,  or  refused  to  deliver  them  when  demanded. 
The  injury  lies  in  the  conversion:  for  any  man  may  take  the 
goods  of  another  into  possession,  if  he  finds  them ;  but  no  finder 
is  allowed  to  assert  a  property  therein,  unless  the  owner  be 
forever  unknown:  and  therefore  he  must  not  convert  them  to 
his  own  use,  which  the  law  presumes  him  to  do,  if  he  re- 
fuses to  restore  them  to  the  owner;  for  which  reason  such 
refusal  alone  is,  prima  facie,  sufficient  evidence  of  conversion. 
The  fact  of  the  finding,  or  trover,  is,  therefore,  now  totally 
immaterial:  for  the  plaintiff  needs  only  to  suggest  (as  words  of- 
form)  that  he  lost  such  goods,  and  that  the  defendant  found 
them,  and  if  he  proves  that  the  goods  are  his  property,  and  that 
the  defendant  had  them  in  his  possession,  it  is  sufficient.  But 
a  conversion  must  be  fuUy  proved,  and  then  in  this  action  the 
plaintiff  shall  recover  damages,  equal  to  the  value  of  the  thing 
converted,  but  not  the  thing  itself,  which  nothing  will  recover 
but  an  action  of  detinue  or  replevin. 

7.  Conversion. — [The  wrong  of  conversion  includes  those 
interferences  with  the  rights  of  property  which  fall  within  the 
theory  of  the  action  of  trover.  It  is  beyond  our  scope  to  enter 
into  the  fine  and  somewhat  metaphysical  distinctions  as  to  what 
is  a  conversion  and  what  is  not.  It  is  somewhat  analogous  to 
disseisin  of  land.  Conversion  has  come  to  include:  (1)  Wrong- 
ful taking  of  goods  out  of  another's  possession;  (2)  The  wrong- 
ful detaining  of  another's  goods,  though  the  original  possession 
was  lawful ;  (3)  The  wrongful  destruction  or  disposing  of  goods, 
whether  by  consuming,  destroying,  selling,  or  delivering  them  to 
one  not  entitled. 

Conversion  thus  includes  all  forms  of  deprivation  of  the  pos- 
session and  control  of  the  object  by  an  act  of  willful  interference. 
Conversion  in  the  first  case,  by  taking,  amounts  also  to  a  tres- 
pass, which  if  done  animo  furandi  (with  the  intention  of  steal- 
ing) amounts  to  the  crime  of  larceny  or  theft.  Conversion  may 
or  may  not  include  a  trespass.  Salmond,  Torts  (2nd  ed.), 
296-303.] 
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CHAPTER  VI. 
REAL  PROPERTY  AND  INJURIES  THERETO. 

1.  Classification  of  real  injuries. — ^We  come  now  to  consider 
such  injuries  as  affect  that  species  of  property  which  the  common 
law  has  denominated  real,  as  being  of  a  more  substantial  and  per- 
manent nature  than  those  transitory  rights  of  which  personal 
chattels  are  the  object.  Injuries  affecting  real  property  are 
principally  four :  (1)  Ouster  or  total  dispossession ;  (2)  Trespass 
or  disturbance  of  possession;  (3)  Destruction  and  damage  to 
the  land  itself  (trespass  and  waste) ;  (4)  Nuisance  or  inter- 
ference with  use,  value,  or  enjoyment  of  the  land. 

2.  Ouster. — Ouster  or  total  dispossession  is  a  wrong  or 
injury  by  which  the  wrongdoer  intrudes  into  the  actual  occu- 
pation or  control  of  the  land  and  obliges  the  owner  to  seek  his 
legal  remedy  in  order  to  regain  possession  and  re-establish 
himself  in  the  position  of  owner.  Distinctions  may  be 
observed  between  (1)  disseisin;  (2)  deforcement;  and  (3) 
ejection. 

Disseisin.  Disseisin  is  the  ancient  name  of  that  species  of 
ouster  which  results  from  the  wrongful  putting  out  of  him  that 
is  seized  of  a  freehold  estate.  Seisin  may  be  described  as  the 
occupation  of- land  by  one  who  claims  such  a  substantial  interest 
therein  that  it  is  dignified  by  the  name  "freehold,"  namely, 
an  estate  of  inheritance  or  for  life,  as  contrasted  with  a  term  or 
lease  for  years. 

Disseisin,  then,  is  the  wrongful  entry  upon  the  land  and  the 
dispossession  of  the  freeholder;  as  if  a  man  enters  into  a  house 
owned  by  another  in  fee  simple  and  turns  him  or  his  tenants 
out  of  possession. 

The  term  ouster  includes  not  only  disseisin,  but  also  the  with- 
holding of  possession  where  the  entry  was  at  first  lawful,  but  the 
right  of  possession  has  ceased.  It  has,  however,  become  imma- 
terial to  distinguish  between  the  different  forms  of  ouster,  as 
ejectment  is  now  the  remedy  for  all. 
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Ejection.  [Dispossession  from  a  leasehold  or  estate  for  years, 
although,  by  nature  a  species  of  disseisin,  is  carefully  distin- 
guished at  common  law  by  the  term  ejection;  which  is  the  turn- 
ing out  of  the  tenant  from  the  occupation  of  the  land  during  the 
•continuance  of  his  lease.  The  lessee  or  termor  was  treated  at 
£rst  as  one  who  had  no  interest  in  the  land,  but  merely  the  bene- 
£t  of  a  contract  with  the  landlord.  At  the  first  he  had  no  remedy 
to  recover  possession  of  his  term.  When  his  interest  in  the  land 
-was  recognized  it  was  termed  a  "chattel  real"  and  he  was  said 
to  be  "possessed,"  not  to  be  "seised"  like  the  freeholder.  When 
there  is  a  lessee  occupying  the  land  he  is  possessed,  but  the  land- 
lord, as  freeholder,  is  seised.  The  possession  of  the  tenant  was 
protected  by  the  action  of  ejectment,  the  real  actions  protecting 
seisin,  such  as  the  assize  of  novel  disseisin,  never  having  been 
extended  to  him.] 

3.  Remedies  for  ouster. — [The  principal  species  of  injury  by 
■ouster,  or  dispossession,  being  thus  ascertained  and  defined,  the 
next  consideration  is  the  remedy,  which  is  universally  the  resti- 
tution or  delivery  of  possession  to  the  rightful  owner  by  action 
■of  ejectment,  which  remedy  is  founded  on  right  to  possession. 
The  action  of  ejectment  superseded  the  older  real  actions  which 
protected  seisin  and  became  the  universal  means  by  which  free- 
holders as  well  as  leaseholders  could  recover  possession  of  land. 
After  recovery  of  the  land  a  separate  action  of  trespass  could  be 
brought  for  mesne  profits  and  the  loss  by  being  kept  out  of 
possession.  This  claim  may  now  usually  be  joined  in  the  same 
action  with  ejectment.] 

[An  action  for  damages  for  the  unjust  deprivation  of  land  is 
no  adequate  remedy ;  and  the  tort  leaves  the  right  of  the  owner 
■untouched,  the  thing  still  belonging  to  him.  If,  therefore,  an 
action  for  the  tort  were  the  owner's  only  remedy,  he  must  be 
permitted  to  bring  successive  actions  ad  infinitum,  or  as  long  as 
the  thing  continued  to  exist;  for  in  that  way  alone  could  he 
obtain  full  compensation  for  the  injury  he  would  eventually 
suffer.  In  the  case  of  movable  things,  on  the  other  hand,  con- 
version had,  at  common  law,  the  eifeet  of  practically  destroying 
the  owner's  property,  but  in  the  modem  law  this  is  at  the 
owner's  election,  for  he  can  either  recover  possession  of  the 
thing  itself,  in  detinue  or  replevin,  or  make  the  tort-feasor  a 
purchaser  of  the  thing  at  such  price  as  the  jury  shall  assess  as 
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the  market  value,  in  trover.    Langdell,  Survey  of  Equity  Juris- 
diction.] 

4.  Trespass  and  its  varieties. — ^Under  the  preceding  head 
we  have  considered  such  injuries  to  real  property,  as  consist  in. 
an  ouster  or  dispossession.  The  second  species  of  injuries 
that  affect  a  man's  right  to  lands  is  that  of  disturbance  of  pos- 
session, which  may  arise  from  the  unpermitted  entry  or  presence 
of  a  stranger  on  the  premises,  or  mere  contact  with  them,  with- 
out any  removal  of  the  possessor  from  control. 

Trespass,  in  its  largest  and  biblical  sense,  signifies  any  trans- 
gression or  offence  against  the  law  of  nature,  of  society,  or  of 
the  country  in  which  we  live;  whether  it  relates  to  a  man's 
person,  or  his  property.  In  the  law  it  includes  those  wrongs 
for  which  the  remedy  was  action  of  trespass.  Therefore  beat- 
ing another  is  a  trespass;  for  which  (as  we  have  formerly  seen) 
an  action  of  trespass  vi  et  armis  in  assault  and  battery  will  lie ;; 
taking  a  man's  goods  or  land  from  his  possession  are,  respec- 
tively, trespasses;  for  which  an  action  of  trespass  vi  et  armis 
is  given  by  the  law. 

But  in  the  limited  and  confined  sense  in  which  we  are  at 
present  to  consider  it,  it  signifies  no  more  than  an  entry  on  an- 
other man's  ground  without  a  lawful  authority,  and  doing  some 
damage,  however  inconsiderable,  to  his  real  property. 

5.  Trespass  by  entry.— Every  unwarrantable  entry  on  an- 
other's soil  the  law  entitles  a  trespass  by  breaking  his  close: 
the  words  of  the  writ  of  trespass  commanding  the  defendant  to 
show  cause  quare  clausum  querentis  f regit.  For  every  man's 
land  is,  in  the  eye  of  the  law,  enclosed  and  set  apart  from  his 
neighbor's,  and  that  either  by  a  visible  and  material  fence,  as 
one  field  is  divided  from  another  by  a  hedge;  or  by  an  ideal,, 
invisible  boundary  existing  only  in  the  contemplation  of  law,, 
as  when  one  man's  land  adjoins  to  another's  in  the  same  field. 
And  every  such  entry  or  breach  of  a  man's  close  carries  neces- 
sarily along  with  it  some  damage  or  other;  for,  if  no  other 
special  loss  can  be  assigned,  yet  still  the  words  of  the  writ  itself 
specify  one  general  damage,  viz. :  the  treading  do'wn  and  bruising^ 
his  herbage. 

The  Roman  laws  seem  to  have  made  a  direct  prohibition  nec- 
essary, in  order  to  constitute  this  injury :  But  the  law  of  Eng- 
land, justly  considering  that  much  inconvenience  may  happen, 
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to  the  owner,  before  he  has  an  opportunity  to  foi^bid  the  entry, 
has  carried  the  point  much  farther,  and  has  treated  every  entry 
upon  another's  lands  (unless  by  thfe  owner's  leave,  or  in  some 
very  particular  cases),  as  an  iujury  or  wrong,  for  satisfaction 
of  which  an  action  of  trespass  will  lie;  but  determines  the 
quantum  (quantity)  of  that  satisfaction,  by  considering  how 
far  the  offence  was  wilful  or  inadvertent,  and  by  estimating  the 
value  of  the  actual  damage  sustained. 

6.  Trespass  by  remajning  on  laud. — [One  present  by  invita- 
tion or  permission  may  become  guilty  of  trespass  by  remaining 
on  land  after  his  leave  or  license  to  enter  has  ceased.  An 
'ordinary  invitation,  permission,  or  license  by  the  possessor  may 
be  revoked  at  any  time,  and  then  the  licensee  remaining  may  be 
regarded  as  a  trespasser.  He  may  be  forcibly  ejected  as  such, 
if  he  refuses  to  leave  when  requested,  after  a  reasonable  oppor- 
tunity of  leaving  peaceably  has  been  given  him.  But  a  tenant 
holding  over  is  no  trespasser  against  his  landlord,  as  trespass 
is  a  disturbance  of  the  person  in  present  possession  of  the  land.] 

7.  Tr^pass  ab  initio — ^Abuse  of  authority. — ^But  in  cases 
where  a  man  enters  under  license  given  by  the  law  (as  con- 
trasted with  permission  given  by  the  owner),  and  makes  an  ill 
use  of  the  authority  with  which  the  law  intrusts  him,  he  shall 
be  accounted  a  trespasser  ab  initio  (from  the  beginning) :  as 
if  one  comes  into  a  tavern  and  will  not  go  out  in  a  reasonable 
time,  but  tarries  there  all  night  contrary  to  the  inclinations  of 
the  owner ;  this  wrongful  act  shall  affect  and  have  relation  back 
even  to  his  first  entry,  and  make  the  whole  a  trespass.  But  a 
bare  non-feasance,  as  not  paying  for  the  wine  he  calls  for,  will 
not  make  him  a  trespasser ;  for  this  is  only  a  breach  of  contract, 
for  which  the  tavemer  shall  have  an  action  of  debt  or  assumpsit 
against  him.  But,  still,  if  a  reversioner,  who  enters  on  pre- 
tence of  seeing  waste,  breaks  the  house,  or  stays  there  all  night ; 
or  if  the  commoner  who  comes  to  tend  his  cattle,  cuts  down  a 
tree;  in  these  and  similar  cases,  the  law  judges  that  he  entered 
for  this  unlawful  purpose,  and  therefore,  as  the  act  which  demon- 
strates such  his  purpose  is  a  trespass,  he  shall  be  esteemed  a 
trespasser  ab  initio. 

8.  Trespass  by  relation. — [Only  the  person  in  actual  posses- 
sion is  entitled  to  maintain  trespass  for  the  disturbance  of  his 
exclusive  occupation  and  use  of  the  land.    If  the  land  be  in  pos- 
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session  of  a  tenant,  he  is  the  one  to  sue  in  trespass,  and  not  the 
■:)wner  out  of  possession.  If  the  land  be  in  the  wrongful  posses- 
sion of  a  tenant  or  any  other,  the  owner  must  first  recover  pos- 
session in  ejectment  or  by  re-entry.  The  plaintiff's  possession  is 
then  said  to  relate  back  to  the  time  when  he  acquired  the  right 
of  possession,  and  he  can  recover  for  trespasses  and  "mesne 
profits"  (damages  for  dispossession)  from  that  date  in  an  action 
of  trespass.] 

9.  TrespaiSS  by  contact. — [Any  direct  intrusion  upon  or  be- 
neath the  surface  is  a  trespass,  as  where  coal  and  minerals  are 
extracted,  or  tunnels  are  extended  into  a  neighbor's  mine;  or 
where  one  causes  any  direct  physical  contact  with  land,  build- 
ings, trees,  or  things  attached  to  the  soil,  as  by  throwing  stones, 
turning  cattle  thereon,  driving  nails  or  posting  bills  upon  a 
wall.  Indirect  damage  such  as  the  escape  of  water,  or  allowing 
stones  to  fall  from  a  ehinmey  or  fruit  to  fall  from  a  tree,  comes 
within  the  theory  of  nuisance  or  case.] 

10.  Trespass  in  the  air. — [Is  an  aeronaut  liable  to  an  action 
of  trespass  q.  c.  f.,  at  the  suit  of  the  occupier  of  every  field  over 
which  his  balloon  or  airship  passes  in  the  course  of  a  voyage? 
There  is  no  direct  authority  for  such  extension  of  liability  in 
trespass,  and  on  principle  it  does  not  seem  consistent  with  the 
freedom  of  the  public  to  use  the  ocean  of  air  above  the  earth's 
surface.  Such  acts  as  flying  a  kite,  sending  a  message  by  car- 
rier pigeon,  firing  a  rifle,  or  sailing  an,  airship  should  not  be 
deemed  an  injury  to  the  one  below,  unless  some  harm,  danger, 
or  inconvenience  be  threatened  to  him  in  the  occupation  of  his 
land.  There  is  no  reason  why  the  owner  of  the  soil  should  be 
allowed  a  monopoly  of  the  air  space  above,  of  which  he  can 
have  no  effective  use  or  control,  except  as  needful  to  the  enjoy- 
ment of  the  surface.] 

[Some  American  jurisdictions  do  not  recognize  the  proprietor 
of  land  as  absolute  owner  of  waters  percolating  in  the  soil,  nor 
do  foreign  countries  always  recognize  him  as  owner  of  undis- 
covered mineral.] 

11.  Continuing  trespass. — In  trespass  of  a  permanent  na- 
ture, where  the  injury  is  continually  renewed  (as  by  spoiling  or 
consuming  the  herbage  with  the  defendant's  cattle),  the  decla- 
ration may  allege  the  injury  to  have  been  committed  by  con- 
tinuation from  one  given  day  to  another  (which  is  called  laying 
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the  action  with  a  continuando:  by  continuation),  and  the  plain- 
tiff shall  not  be  compelled  to  bring  separate  actions  for  every 
day's  separate  offence.  But  where  the  trespass  is  done  by  sev- 
•eral  acts,  each  of  which  terminates  in  itself,  and  being  once 
done  cannot  be  done  again,  it  cannot  be  laid  with  a  continu- 
ando; yet  if  there  be  repeated  acts  of  trespass  committed  (as 
cutting  down  a  certain  number  of  trees),  they  may  be  laid  to 
be  done,  not  continually,  but  at  divers  days,  and  times  within 
•a  given  period. 

12.  Justification  for  trespass. — In  some  cases  trespass  is 
justifiable ;  or  rather  entry  on  another's  land  or  house  shall  not 
in  those  cases  be  accounted  trespass :  as  if  a  man  comes  thither 
to  demand  or  pay  money,  there  payable ;  to  abate  a  nuisance ;  or 
"to  execute,  in  a  legal  manner,  the  process  of  the  law.  Also  a 
man  may  justify  entering  into  an  inn  or  public  house,  without 
the  leave  of  the  owner  first  specially  asked;  because  when  a 
man  professes  the  keeping  such  inn  or  public  house,  he  thereby 
gives  a  general  license  to  any  person  to  enter  his  doors.  So  a 
landlord  may  justify  entering  to  distrain  for  rent ;  a  commoner 
to  attend  his  cattle,  commoning  on  another's  land;  a  reversioner, 
to  see  if  any  waste  be  committed  on  the  estate ;  or  an  owner  to 
recapture  his  goods ;  a  license  to  enter  arising  from  the  obvious 
necessity  of  the  thing.  Also  it  has  been  said  that  by  the  common 
law  and  custom  of  England,  the  poor  were  allowed  to  enter  and 
glean  upon  another's  ground  after  the  harvest,  without  being 
guilty  of  trespass,  which  humane  provision  seems  borrowed  from 
the  Mosaic  law. 

13.  Trespass  to  try  title. — ^A  man  may  also  justify  in  an 
action  of  trespass  on  account  of  the  freehold  (liberum  tene- 
mentum)  and  right  of  entry  being  in  himself ;  and  this  defence 
brings  the  title  of  the  estate  in  question.  This  is,  therefore,  one 
of  the  ways  devised,  since  the  disuse  of  real  actions,  to  try  the 
property  of  estates^  though  it  is  not  so  usual  as  that  by  eject- 
ment, because  that,  being  now  a  mixed  action,  not  only  gives 
damages  for  the  ejection,  but  also  possession  of  the  land ;  whereas 
in  trespass,  which  is  merely  a  personal  suit,  the  right  can  only 
be  ascertained,  but  no  possession  delivered;  nothing  being  re- 
covered but  damages  for  the  wrong  committed,  and  these  up  to 
the  date  of  commencing  the  action  only. 
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CHAPTER  VII. 
NUISANCE  AND  WASTE. 

1.  Varieties  of  nuisance. — ^A  third  species  of  injuries  to  a 
man's  land  is  by  nuisance,  disquieting  the  occupier  or  owner  in 
his  regular  and  lawful  enjoyment. 

Nuisance,  nocumentum,  or  annoyance  in  its  largest  sense,  sig- 
nifies anything  that  works  hurt,  inconvenience,  or  damage.  The 
term  is  vague,  having  failed  to  acquire  a,ny  precise  technical 
signification.  Nuisances  are  of  two  diverse  kinds:  the  one 
public  or  common  nuisances  such  as  obstructing  the  public  high- 
ways or  otherwise  causing  annoyance  to  the  community  at  large ; 
these  are  punishable  as  misdemeanors,  although  they  may  give 
rise  to  private  actions  if  they  cause  special  injury  to  individuals 
in  their  person  or  property.  Private  nuisances,  which  are  the 
objects  of  our  present  consideration,  include  two  different  sorts 
of  injury:  (1)  Anything  done  to  the  hurt,  annoyance,  or  dis- 
turbance of  the  occupation  of  land  of  another;  (2)  The  dis- 
turbance of  easements  and  other  incorporeal  hereditaments.  "We 
will,  therefore,  first  mark  out  the  several  kinds  of  private  nuis- 
ances, and  then  their  respective  remedies. 

2.  Scope  of  nuisance. —  [Injuries  to  land  embraced  under 
nuisance  include  those  miscellaneous  forms  of  wrongful  dam- 
age not  embraced  under  trespass,  viz. :  (1)  consequential  damage 
of  a  physical  and  tangible  nature,  such  as  the  overhanging  of 
branches,  or  the  ingrowing  of  roots  of  a  tree;  the  dropping  of 
leaves ;  causing  of  water  to  overflow ;  the  spread  of  fire ;  the  fall 
of  a  dangerous  wall  or  chimney;  the  straying  of  a  dog,  or 
chickens.  Such  damage  is  not  the  direct  physical  act  of  the 
defendant,  but  is  caused  indirectly  and  without  violence,  and 
therefore  the  action  of  trespass  was  not  available.  (2)  The  sec- 
ond variety  of  nuisance  consists  not  in  physical  damage  to  the 
land,  but  in  the  disturbance  of  the  health,  comfort,  and  con- 
venience of  the  occupier  by  intangible  means,  such  as  the  escape 
of  gas,  noxious  fumes  from  a  smelting  works,  noises  and  vibra- 
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tions  from  an  elevated  street  railroad,  offensive  odors  from  sta- 
bles, hog-pens,  tan  yards  or  soap  factories,  the  harboring  of 
infectious  diseases,  the  keeping  of  explosives,  and  the  obstruct- 
ing of  the  approaches  to  the  property.] 

3.  Further  illustrations  of  nuisances. — ^If  a  man  builds  a 
house  so  close  to  mine  that  his  roof  overhangs  my  roof,  and 
throws  the  water  off  his  roof  upon  mine,  this  is  a  nuisance  rather 
than  a  trespass,  not  being  his  direct  act.  Also,  if  a  person  keeps 
his  hogs,  or  other  noisome  animals,  so  near  the  house  of  another, 
that  the  stench  of  them  incommodes  him  and  makes  the  air  un- 
wholesome, this  is  an  injurious  nuisance,  as  it  tends  to  deprive 
him  of  the  use  and  benefit  of  his  house.  A  like  injury  is,  if 
one's  neighbor  sets  up  and  exercises  any  offensive  trade;  as  a 
tanner's,  a  tallow-chandler's,  or  the  like;  for  though  these  are 
lawful  and  necessary  trades,  yet  they  should  be  exercised  in 
remote  places;  for  the  rule  is,  "sic  utere  tuo  ui  alienum  non 
laedas"  (so  use  your  property  that  you  do  not  injure  that  of 
another) :  this  indeed  is  the  great  maxim  of  the  law  of  nuisance. 
But  depriving  one  of  ^a  mere  matter  of  pleasure,  as  of  a  fine  view 
by  building  a  wall,  or  the  like,  this,  as  it  abridges  nothing  essen- 
tial to  convenience  or  necessary  to  health  and  comfort,  is  not 
deemed  an  invasion  of  the  rights  of  the  sufferer,  and  is  therefore 
not  an  actionable  nuisance. 

If  one  erects  a  smelting-house  for  lead  so  near  the  land  of 
another  that  the  vapor  and  smoke  kill  his  corn  and  grass,  and 
damage  his  cattle  therein,  this  is  held  to  be  a  nuisance.  And  by 
consequence  it  follows  that  if  one  does  any  other  act,  in  itself 
lawful,  which  yet  being  done  in  that  place  necessarily  tends  ma- 
terially to  disturb  the  enjoyment  of  another's  property,  it  is  a 
nuisance,  for  it  is  incumbent  on  him  to  find  some  other  place  to 
do  that  act,  where  it  will  be  less  offensive. 

4.  Interferences  with  incorporeal  rig'hts. — ^It  is  a  nuisance 
to  stop  or  divert  water  that  used  to  run  to  another's  meadow 
or  miU;  or  to  corrupt  or  poison  a  watercourse,  by  erecting  a 
dye-house  or  a  limepit  for  the  use  of  trade,  in  the  upper  part  of 
the  stream;  or  in  short  to  make  any  unreasonable  use  of  the 
water  that  in  its  consequences  must  necessarily  tend  to  the 
prejudice  of  lower  riparian  proprietors.  So  closely  does  the  law 
of  England  enforce  that  excellent  rule  of  gospel  morality,  of 
"doing  to  others  as  we  would  they  should  do  unto  ourselves." 
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If  I  have  a  way,  annexed  to  my  estate,  across  another's  land, 
and  he  obstructs  me  in  the  use  of  it,  either  by  totally  stopping 
it  or  putting  logs  across  it  or  ploughing  over  it,  it  is  a  nui- 
sance, for  in  the  first  case  I  cannot  enjoy  my  right  at  all,  and  in 
the  latter  I  cannot  enjoy  it  so  commodiously  as  I  ought. 

5.  Remedies  for  nuisances. — Let  us  next  attend  to  the 
remedies  which  the  law  has  given  for  these  injuries  of  nuisance : 
Here  I  must  premise  that  the  law  gives  no  private  remedy  for 
anything  but  a  private  wrong.  Therefore  no  action  lies  for  a 
public  or  common  nuisance,  but  an  indictment  only:  because, 
the  damage  being  common  to  all  the  community,  no  one  can 
assign  his  particular  proportion  of  it;  for  if  he  could,  it  would 
be  extremely  hard,  if  every  subject  in  the  kingdom  were  allowed 
to  harass  the  offender  with  separate  actions.  For  this  reason 
no  person,  natural  or  corporate,  can  have  an  action  for  a  public 
nuisance.  Yet  this  rule  admits  of  one  exception:  where  a 
private  person  suffers  some  extraordinary  damage  beyond  the 
rest  of  the  community  by  a  public  nuisance;  in  which  case  he 
shall  have  a  private  satisfaction  by  action.  As  if  by  means  of 
a  ditch  dug  across  the  public  way,  which  is  a  common  nuisance, 
a  man  or  his  horse  suffer  any  injury  by  falling  therein;  there, 
for  his  particular  damage,  which  is  not  common  to  others,  the 
party  shall  have  his  action  on  the  case  for  damage  to  person  or 
property  by  nuisance,  rather  than  for  trespass. 

6.  Election  of  abatement  or  suit. — If  a  man  has  abated  or 
removed  a  nuisance  which  offended  him  he  is  entitled  to  no 
action.  For  he  had  choice  of  two  remedies:  either  without 
suit,  -by  abating  it  himself,  by  his  own  mere  act  and  authority ; 
or  by  suit,  in  which  he  may  both  recover  damages  and  remove 
it  by  the  aid  of  the  law;  but,  having  made  his  election  of  one 
remedy,  he  is  totally  precluded  from  the  other.  This  extra- 
judicial remedy  by  abatement  or  removal  must  be  peaceable, 
without  unnecessary  damage,  and  in  some  cases  upon  notice. 

7.  Damages  or  injunction  for  nuisance. — The  old  real 
actions  to  abate  a  nuisance  were  long  ago  superseded  by  the 
action  on  the  case  for  damages;  in  which  the  party  injured 
shall  only  recover  a  satisfaction  for  the  injuries  sustained;  but 
cannot  thereby  remove  the  nuisance.  Indeed  every  continuance 
of  a  nuisance  is  held  to  be  a  fresh  one,  and  therefore  a  fresh 
action  will  lie,  and  very  exemplary  damages  will  probably  be 

43 


44  BLACKSTONE'S  COMMENT AEIES 

given  if,  after  one  verdict  against  him,  the  defendant  has  the 
hardiness  to  continue  it.  If  a  man  has  a  very  obstinate  as 
Tvell  as  an  ill-natured  neighbor,  who  had  rather  continue  to  pay 
damages  than  remove  his  nuisance,  he  may  apply  to  a  court  of 
«quity.  for  an  injunction,  equivalent  to  an  order  for  abatement, 
■which  strikes  at  the  root  and  removes  the  cause  that  occasions 
■the  wrong,  instead  of  merely  giving  the  plaintiff  satisfaction 
for  his  injury  past. 

[Trespass  is  actionable  per  se,  but  an  action  on  the  case  for 
nuisance  lies  only  on  proof  of  actual  damage;  and  although 
■one  may  abate  overhanging  brancljes  or  ingrowing  roots,  or 
■drive  away  a  straying  cat  or  dog,  he  will  have  no  action  without 
proof  of  actual  damage.] 

8.  Waste. — [We  have  now  considered  three  species  of  inju- 
ries to  land,  dispossession,  trespass,  and  nuisance.  A  fourth 
species  of  injury  that  may  be  offered  to  one's  real  property  is 
hy  damage,  or  destruction  by  one  tenant  of  another's  estate, 
«ither  in  houses,  woods,  or  lands ;  this  is  an  interference  by  one 
■with  the  rights  of  another  proprietor,  not  by  unseating  him  from 
his  dominion  or  disturbing  his  possession,  but  where  the  one 
rightfully  in  possession  for  a  limited  interest  demolishes  the  very 
substance  of  the  thing,  thereby  impairing  the  value  of  the  other's 
interest.  The  same  acts  may  in  the  one  case  be  waste  and  in 
the  other  trespass,  according  as  the  destruction  is  done  by  a 
tenant  or  by  a  stranger.  A  man  rightfully  in  possession  of 
land,  such  as  a  tenant  for  years  or  from  month  to  month,  is 
justified  in  committing  certain  destructive  acts  to  property 
according  to  the  extent  of  his  interest  and  rights  of  use,  which 
would  be  trespass  in  a  stranger.  What  destructive  acts  amount 
■to  waste  varies  with  the  tenant  and  depends  upon  the  division 
■of  interests  between  the  temporary  or  partial  estate  of  the  pos- 
sessor, and  the  permanent  estate  or  inheritance  of  the  remainder 
man  or  reversioner,  which  belongs  to  the  law  of  property.  Waste 
may  be-  defined  as  the  destruction  of  the  substance  of  the  land 
by  the  occupier  or  tenant  to  the  prejudice  of  another  who  has 
the  remainder  or  reversion  or  an  interest  in  common  in  the  land. 
It  is  the  causing  of  unauthorized  harm  to  future  estates  or  other 
interests.  Illustrations  of  waste  by  tenant  for  years  are  cutting 
timber,  changing  or  removing  buildings,  taking  minerals,  gas  or 
stone  from  new  sources,  and  improper  modes  of  tillage.] 

44 


NUISANCE  AND  WASTE  45 

9.  Who  may  be  injured  by  waste. — The  persons  who  may- 
be injured  by  waste,  are  such  as  have  some  future  or  co-existent 
interest  in  the  estate  wasted ;  for  if  a  man  be  the  absolute  tenant 
in  fee  simple,  without  any  incumbrance  or  charge  on  the  prem- 
ises, he  may  commit  whatever  waste  his  own  indiscretion  may 
prompt  him  to,  without  being  impeachable  or  accountable  for 
it  to  any  one.  And,  though  his  heir  is  sure  to  be  the  sufferer,  yet 
nemo  est  haeres  viventis  (no  one  is  heir  to  the  living) ;  no  man 
is  certain  of  succeeding  him,  as  well  on  account  of  the  uncer- 
tainty which  shall  die  first,  as  also  because  he  has  it  in  his  power 
to  constitute  what  heir  he  pleases,  according  to  the  civil  law 
notion  of  an  haeres  naius  (heir  bom,  or  natural  heir)  and  an 
haeres  foetus  (heir  made  or  appointed) :  or,  in  the  more  accu- 
rate phraseology  of  our  English  law,  he  may  alien  or  devise  his 
estate  to  whomever  he  thinks  proper,  and  by  such  alienation  or 
devise  may  disinherit  his  heir  at  law.  Into  whose  hands  soever 
therefore  the  estate  wasted  comes,  after  a  tenant  in  fee  simple, 
though  the  waste  is  undoubtedly  damnum  (loss),  it  is  damnum 
absque  injuria  (damage  without  injury). 

10.  Reversioners  and  remaindermen. — The  most  usual  and 
important  interest,  that  is  hurt  by  this  commission  of  waste,  is 
that  of  him  who  has  the  remainder  or  reversion  of  the  inherit- 
ance after  a  particular  estate  for  life  or  years  in  being.  Here, 
if  the  particular  tenant  commits  or  suffers  any  waste,  it  is  a 
manifest  injury  to  him  that  has  the  inheritance,  as  it  tends  to 
mangle  and  dismember  it  of  its  most  desirable  incidents  and 
ornaments,  among  which  timber  and  houses  may  justly  be 
reckoned  the  principal.  To  him  therefore  in  remainder  or  rever- 
sion, to  whom  the  inheritance  appertains  in  expectancy,  the  law 
has  given  an'  adequate  remedy.  But  he  who  had  the  remainder 
for  life  only,  was  not  formerly  entitled  to  sue  for  waste ;  since 
his  interest  might  perhaps  never  come  into  possession,  and  then 
he  would  have  suffered  no  injury. 

11.  Remedies  for  waste. — ^A  writ  of  waste  was  an  action, 
partly  founded  upon  the  common  law,  and  partly  upon  the 
statute  of  Gloucester;  and  could  be  brought  by  him  who  had 
the  immediate  estate  of  inheritance  in  reversion  or  remainder, 
against  the  tenant  for  life,  tenant  in  dower,  tenant  by  the 
curtesy,  or  tenant  for  years.  This  action  was  also  maintainable 
in  pursuance  of  statute  Westm.  2,  by  one  tenant  in  common  of 

45 


46  BLACKSTONE'S  COMMENTARIES 

the  inheritance  against  another,  who  makes  waste  in  the  estate 
holden  in  common.  This  action  of  waste  was  a  mixed  action; 
partly  real,  so  far  as  it  recovered  land;  and  partly  personal,  so 
far  as  it  recovered  damages.  For  it  was  brought  for  both  those 
purposes ;  and,  if  the  waste  were  proved,  the  plaintiff  recovered 
the  thing  or  place  wasted,  and  also  treble  damages  by  the  statute 
of  Gloucester. 

Action,  on  the  case.  [An  action  on  the  case  is  now  the  remedy 
employed  to  recover  damages  done  to  a  future  interest  by  a  party 
rightfully  in  possession  who  exceeds  the  use  which  he  is  entitled 
to  make  of  the  property.! 

Injunction.  Besides  this  redress  by  statute  and  at  common 
law,  the  courts  of  equity,  upon  bill  exhibited  therein,  complain- 
ing of  waste  and  destruction,  will  grant  an  injunction  in  order 
to  stay  waste,  until  the  defendant  shall  have  put  in  his  answer, 
and  the  court  shall  thereupon  make  further  order.  Which  is 
now  become  the  most  usual  way  of  preventing  waste. 
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CHAPTER  VIII. 
MALICIOUS  PROSECUTION  AND  DECEIT. 

1.  Nature  of  the  rights  involved. — [In  the  case  of  the  inju- 
ries of  deceit,  malicious  prosecution  and  malicious  interference 
with  business,  it  is  said  that  damage  is  the  gist  or  basis  of  legal 
liability ;  yet  upon  proper  analysis  we  may  perhaps  discover  what 
are  the  separate  rights  which  are  here  to  be  protected,  a  class  of 
rights  which  may  be  regarded  as  different  aspects  of  the  broad 
right  of  personal  liberty.  To  analyze  the  right  infringed  by 
malicious  prosecution,  for  example,  we  must  find  what  is  the 
interest  which  is  invaded.  Professor  Wigmore  suggests  that  it 
may  be  termed  the  right  against  vexation  by  litigation.  (Wig- 
more,  Cases  on  Torts,  p.  864.  Compare  1  Street,  Foundations  of 
Legal  Liability,  p.  279.)  This  is,  however,  a  negative  termi- 
nology.   It  may  better  be  termed  the  right  of  civil  peace.] 

Malicious  prosecution.  [Blackstone  and  other  writers  have 
referred  to  malicious  prosecution  as  a  wrong  injuring  a  man's 
reputation.  Sir  Frederick  Pollock  classes  it  vrith  deceit  as  a 
wrong  affecting  a  man  in  his  estate,  condition  and  convenience  of 
life  generally.    PoUock,  Torts,  p.  6,  215,  393.] 

[Undoubtedly  the  institution  of  criminal  proceedings  does 
damage  to  a  man 's  estate  and  works  havoc  to  his  reputation.  But 
the  law  of  defamation  is  modern.  Malicious  prosecution  had  a 
remedy  long  before  actions  for  slander  and  the  right  of  reputa- 
tion were  heard  of  in  common  law  courts.  It  is  the  institution 
of  proceedings,  the  litigation,  by  which  one  wrongfully  disturbs 
the  repose  and  peace  of  his  neighbor,  which  is  the  gist  of  the 
evil,  not  the  publication  of  the  criminal  charge.  Malicious  prose- 
cution is  not  to  be  regarded  merely  as  an  aggravated  form  of 
defamation,  a  way  of  destroying  reputation.] 

[The  man  who  invokes  the  law  and  improperly  sets  in  motion 
the  machiaery  devised  for  the  administration  of  justice,  declares 
war  upon  the  accused,  whether  it  is  a  civil  or  criminal  prosecu- 
tion.   The  defendant  cannot  evade  the  struggle.    He  must  defend 
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himself  at  his  peril.  He  is  subjected  to  the  expense  of  litigation, 
the  loss  of  time  and  effort  in  his  ordinary  affairs,  the  anxiety  and 
discomfort  of  the  contest  in  court  and  incurs  the  risk  of  impris- 
onment, infamy,  financial  ruin  or  serious  loss.  But  the  scandal, 
infamy,  vexation,  and  expense  are  merely  items  of  damage ;  the 
right  on  which  the  action  is  founded  is  an  unnamed  right  which 
we  may  perhaps  best  call  that  of  civil  peace] 

2.  Privilege  for  criminal  prosecution. — Grave  as  is  the 
offence  of  disturbing  a  man's  peace  and  quiet  and  using  the 
courts,  under  the  mask  of  justice  and  public  spirit,  as  engines 
of  private  spite  and  enmity;  yet  a  very  wide  latitude  is  neces- 
sarily extended  to  litigation,  both  criminal  and  civil.  In  case 
of  criminal  prosecution  of  an  innocent  party  any  probable  cause 
for  preferring  the  charge  is  sufficient  to  justify  the  defendant, 
for  it  would  be  a  very  great  discouragement  to  public  justice  if 
prosecutors,  who  had  a  tolerable  ground  of  suspicion,  were  liable 
to  be  sued  at  law  whenever  their  indictments  or  informations 
miscarried.  Good  faith  and  probable  cause  are  a  complete  justi- 
fication, and  the  burden  of  proof  is  cast  upon  the  plaintiff  to 
show  that  the  accusation  was  unreasonably  false,  and  malicious. 

3.  Malicious  civil  proceeding. — [Liability  for  disturbing  an- 
other's peace  is  not  limited  to  malicious  prosecutions  for  crim- 
inal offences ;  but  for  malicious  civil  actions,  the  right  to  retaliate 
by  a  counter-suit  is  limited  to  narrow  bounds,  and  indeed  is  gen- 
erally denied  except  for  such  as  are  per  se  defamatory,  as  bank- 
ruptcy or  bastardy  proceedings ;  this  goes  on  the  fictitious  theory 
that  costs  recovered  by  a  successful  defendant  are  a  sufficient 
indemnity  to  cover  his  damage.^  In  the  case  of  certain 
very  serious  disturbances  of  a  man's  peace,  as  where  an  arrest 
is  caused  or  the  possession,  use  or  enjoyment  of  property  is  taken 
away  by  malicious  abuse  of  process  or  attachment,  an  action  is 
more  frequently  allowed.  In  some  states  indeed  an  action  lies 
for  the  malicious  prosecution  of  any  unfoxmded  civil  suit  with 
baseless  accusations  of  fraud  or  other  disgraceful  conduct. 
Eastin  v.  Stockton  Bank,  66  Cal.  123.] 

4.  Deceit  and  the  right  of  self -protective  choice. — [One 
who  willfully  deceives  another  and  thereby  leads  him  to  act  to 
his  own  harm,  is  liable  for  any  damage  which  his  victim  suffers 
by  his  misguided  choice,  in  an  action  of  deceit.    What  is  the 

1 1  Street,  Foundations  of  Legal  Liability,  p.  331. 
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"gist"  of  this  action?  What  is  the  primary  interest  of  the 
plaintiff  which  is  protected  ?  The  right  involved  is  nameless  in 
the  law;  it  wotdd  seem  to  relate  to  one's  ability  to  protect  and 
promote  his  various  interests  by  the  intelligent  choice  and  direc- 
tion of  his  own  activities.  It  is  infringed  when  one  is  misled, 
coerced,  or  deceived  into  acting  contrary  to  his  desires  or  inter- 
ests and  is  thereby  made  the  instrument  of  his  own  destruction. 
It  is  commonly  said  that  damage  is  the  foundation  of  the  def end- 
ant 's  liability.  It  would  seem,  however,  that  we  have  here  a 
substantive  right,  one  which  may  be  described  as  the  right  of 
self -protective  choice,  which  is  violated  by  wrongfully  leading 
another  into  a  self-destructive  choice  of  conduct,  prejudicial  to 
his  own  interests.  It  is  only  where  the  choice  of  conduct  into 
which  a  man  has  been  beguiled  is  self -destructive  and  results  in 
actual  detriment,  such  as  pecuniary  loss  or  physical  harm,  that 
a  remedy  is  given.  Here  the  right  of  self-protective  choice — ^not 
the  mere  freedom  of  choice — is  guaranteed.] 

Damage  to  person  or  property.  [Deceit  is  not  a  wrong  against 
property,  but  rather,  in  a  broad  sense,  against  personal  liberty. 
The  damage  may  be  either  pecuniary  or  personal;  one  may  be 
cheated  by  being  induced  to  buy  worthless  shares  of  "wild-cat" 
mining  stock  on  the  faith  of  a  fraudulent  prospectus,  or  one  may 
be  misled  into  injuring  himself,  physically,  as  where  one  buys  an 
inferior  gun,  recommended  to  be  safe  and  of  a  standard  make, 
but  which  is  so  defective  that  it  explodes  when  fired,  mutilating 
his  hand.    Langridge  v.  Levy,  2  M.  &  W.  519 ;  4  M.  &  "W.  337.] 

[A  woman  had  no  right  of  action  for  her  own  seduction  at 
common  law  on  the  ground  of  the  maxim  volenti  non  fit  injuria 
(injury  is  not  done  to  one  who  consents) ;  and  even  if  her 
consent  were  obtained  by  fraud,  she  had  no  action  for  de- 
ceit. But  by  statute  where  the  consent  is  procured  by  false 
pretences,  promise  to  marry,  undue  influence,  drugs  or  other 
artful  means,  a  right  of  action  is  sometimes  given  in  the  na- 
ture of  deceit.  It  might  well  have  been  recognized  at  common 
law  that  persuading  a  girl  of  tender  years  to  surrender  her 
chastity  and  virtue  by  fraud,  and  so  to  consent  to  her  own  harm, 
was  an  infringement  of  the  right  of  self -protective  choice,  giving 
rise  to  an  action  of  deceit.] 

5.  Misrepresentation  of  fact. — [A  misrepresentation,  to  in- 
fringe this  right,  must  be  a  misrepresentation  of  a  past  or  exist- 
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ing  fact,  e.  g.,  that  a  horse  is  four  years  old.  Mere  opinion, 
belief,  prediction,  persuasion,  or  advice,  e.  g.,  that  it  is  a  "good 
horse,"  do  not  take  away  a  man's  power  to  choose  freely  and 
safely.  So  if,  a  man  relies  upon  promises,  that  is  his  own  look- 
out and  a  question  of  contract.  But  where  the  representation 
concerns  facts  l)y  the  light  of  which  a  choice  is  to  be  made,  this 
makes  the  defendant  responsible,  for  it  takes  away  from  the 
plaintiff  the  power  of  intelligent  choice.] 

6.  Fraudulent  motive. — [In  deceit  the  particular  damage 
that  ensues  from  an  intentional  misstatement  need  not  have  been 
contemplated.  No  dishonest  motive,  no  actual  intent  to  cheat 
or  injure  by  the  false  representation  are  elements  of  liability. 
Knowingly  to  deprive  another  o^  the  power  to  choose  for  himself 
and  to  lead  him  to  act  in  the  dark,  even  for  a  benevolent  purpose, 
is  an  intentional  violation  of  his  right  of  independent,  self-pro- 
tective choice.  The  deceiver  must  therefore  bear  the  risk  of 
damage,  whatever  the  motive.  It  is  sufficient  that  under  the 
circumstances  the  false  representation  is  so  made  that  the  plain- 
tiff's conduct  in  acting  upon  it  is  to  be  expected  by  the  defendant 
in  making  the  representation.] 

7.  Knowledge  of  falsity. — [Where  the  defendant  has.  an 
honest  belief  in  the  truth  of  his  representation,  the  statement 
embodying  that  beliefs  is  no  violation  of  his  duty  to  respect  this 
right  of  self-protective  choice  and  cannot  therefore  render  its 
maker  liable  in  an  action  for  deceit.  Assertions  made  in  reck- 
less ignorance  are,  however,  the  same  as  if  the  statement  were  a 
known  falsehood.  Whether,  in  ease  there  is  no  reasonable  ground 
for  the  belief,  the  man  who  requests  and  persuades  another  to 
act  upon  the  erroneous  basis  to  his  detriment,  is  liable  to  make 
good  the  loss,  is  a  question  which  has  given  rise  to  discussion.] 

8.  Deception  and  reliance. — [To  show  an  infringement  of 
this  right  the  plaintiff  must  prove  that  he  was  actually  misled, 
that  he  relied  upon  the  false  representation  and  that  he  was 
thereby  beguiled  into  a  choice  of  conduct  to  his  damage  which 
he  would  otherwise  have  avoided.  A  misrepresentation,,  how- 
ever, need  not  be  the  sole  inducing  cause  if  it  was  a  material 
inducement  to  the  course  which  resulted  in  damage.  The  plain- 
tiff must  prove  actual  damage.] 
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CHAPTEE  IX. 
MALICIOUS  INTERFERENCE  WITH  BUSINESS. 

1.  The  rig'ht  of  business. — [Every  man  has  a  right  to  enjoy 
the  fruits  and  advantages  of  his  own  enterprise,  industry,  and 
skill  and  to  be  free  from  malicious  and  wanton  disturbance  or 
annoyance  in  his  occupation,  profession  or  way  of  getting  a 
livelihood.  This  right  is  one  that  has  no  accepted  name  in  our 
law,  although  it  was  clearly  pointed  out  by  Chief  Justice  Holt 
more  than  two  hundred  years  ago ;  and  the  reason  or  principle 
of  it  has  not  to  this  day  come  to  ^nll  recognition.^  Yet  the 
questions  as  to  the  protection  of  this  right,  arising  out  of  the 
rapid  development  of  trade  combinations,  both  of  capital  and 
labor,  go  to  the  very  foundations  of  the  law  of  personal  liberty 
and  civil  wrongs.] 

2.  Scope  of  this  right. — [This  right  is  itself  a  branch  of  the 
more  general  right  of  personal  liberty,  of  which  the  complete 
amotion  constitutes  false  imprisonment.  Every  man  has  a  right 
in  his  own  personal  freedom  and  business  activities  to  the  extent 
of  having  a  fair  chance  of  profit.  He  is  therefore  protected  in 
carrying  on  his  business,  trade  or  employment  freely,  without 
unjustifiable  interference ;  and  as  a  consequence  he  is  protected 
in  the  various  results  of  such  activities,  such  as  established  busi- 
ness relations,  good  will,  reputation  as  gained  by  merit  and 
advertising,  the  use  of  trademarks  and  trade  names,  and  every 
other  situation  of  real  and  substantial  value  which  he  has  given 
up  his  time  and  capital  to  obtain.  In  Keeble  v.  Hickeringill, 
11  East  574,  decided  by  Lord  Holt  in  1705,  the  plaintiff  was 
the  owner  of  a  decoy  pond  to  which  wild  fowl  used  to  resort; 
the  plaintiff  had  prepared  decoy  ducks  and  nets  for  decoying  and 

-  It  was  even  denied  by  Lord  Herschell  in  Allen  v.  Plood  (1898)  A.  C.l, 
that  every  man  has  a  legal  right  to  pursue  his  trade  or  calling  without 
molestation  or  obstruction,  and  that  any  one  who  molests  or  obstructs  him 
is  guilty  of  a  wrong,  unless  he  can  show  lawful  justification  or  excuse,  but  a 
different  point  of  view  appears  in  Quinn  v.  Leathern  (1901)  A.  C.  495. 
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taking  of  the  wild  fowl ;  the  defendant,  without  entering  on  the 
land,  maliciously  discharged  guns  near  the  decoy  pond,  thereby 
frightening  away  the  wild  fowl  and  depriving  the  plaintiff  of 
his  profit  and  benefit  in  taking  them. 

[Lord  Holt  pointed  out  that  scandalous  words  spoken  of  a 
man  to  disparage  him  in  his  trade  or  profession  are  actionable 
per  se,  without  proof  of  actual  damage,  merely  because  they 
are  mischievous  in  tendency  and  frequently  productive  of  harm. 
How  much  more,  where  the  defendant  does  an  actual, and  real 
damage  to  another  when  he  is  in  the  very  act  of  receiving  profit 
by  his  employment.] 

3.  Fair  competition  justifiable. —  [Competition,  however 
severe,  even  if  it  drives  a  rival  from  the  field,  if  unattended  by 
circumstances  of  dishonesty,  intimidation,  molestation,  or  other 
unfair  means,  is  justifiable;]  for  by  fair  emulation  the  public 
are  like  to  be  the  gainers.  Thus  if  a  schoolmaster  starts  up  a 
new  school  to  the  damage  of  an  ancient  school  and  thereby  the 
scholars  are  allured  from  the  old  school  to  come  to  his  new  one, 
to  the  ruin  of  the  old,  it  is  damnum  absque  injuria;  but  if  the 
new  schoolmaster  should  lie  in  the  way  with  guns,  and  fright 
the  boys  from  going  to  the  old  school,  and  their  parents  would 
not  let  them  go  thither,  surely  then  the  schoolmaster  might  have 
an  action  for  the  loss  of  his  scholars  and  the  legitimate  profits 
of  his  school. 

4.  Established  business  relations. — [The  oldest  species  of 
disturbance  of  business  is  that  of  malicious  interference  with 
contracts  and  other  established  business  relations.]  Such  is 
disturbance  of  tenure,  or  breaking  that  connection  which  sub- 
sists between  the  landlord  and  his  tenant,  and  to  which  the  law 
pays  so  high  a  regard,  that  it  will  not  suffer  it  to  be  wantonly 
dissolved  by  the  acts  of  a  third  person.  To  have  an  estate  well 
tenanted  is  an  advantage  that  every  landlord  must  be  very  sen- 
sible of,  and  therefore,  the  driving  away  of  a  tenant  from  off 
his  estate  is  an  injury  of  no  small  consequence.  If  there  be  a 
tenant  of  any  lands  or  tenements,  and  a  stranger,  either  by 
menaces  and  threats,  or  by  fraud  and  circumvention,  or  other 
means,  contrives  to  drive  him  away  or  inveigle  him  to  leave  his 
tenancy,  this  the  law  considers  a  wrong  and  injury  to  the  land- 
lord and  gives  him  a  reparation  in  damages  against  the  offender 
by  a  special  action  on  the  case. 
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5.  Procuring  breach  of  contracts. — ^Retaining  a  man's  hired 
servant  during  the  time  he  has  agreed  to  serve  his  present 
master  is  an  injury.  For  every  master  has  by  his  contract  a 
right  in  the  service  for  a  limited  time ;  therefore  the  inveigling 
or  hiring  a  servant,  which  induces  a  loss  of  this  service,  is  an 
injury  to  the  master  for  which  the  law  has  for  centuries  given 
him  a  remedy.  [Maliciously  procuring  a  breach  of  aU  contracts 
of  employment,  if  not  contracts  of  every  description,  is  a  dis- 
turbance of  this  right.  Interferences  with  the  formation  of  free 
husiness  relations  have  also  come  to  be  recognized  as  tortious,  as 
where  trade  unions  conspire  to  persecute,  intimidate  or  coerce 
non-union  workmen  to  the  abandonment  of  their  employment; 
■or  where  by  the  unlawful  means  of  boycott,  picketing  or  violence 
"they  deprive  employers  of  their  chance  to  employ  laborers  and 
interfere  unjustifiably  with  the  free  carrying  on  of  their  busi- 
ness.] 

6.  The  struggle  between  capital  and  labor. — [Many  hos- 
tilities of  commercial  warfare  between  employees  and  their 
•employers  may  be  justified  under  the  name  of  fair  competition. 
Such  are  strikes,  or  the  quitting  of  employment  in  a  body  with 
intent  to  coerce  an  employer  by  injury  to  his  business,  the  per- 
suading of  laborers  to  quit  employment  or  to  refuse  work ;  others 
•are  questionable,  as  boycotts  of  an  employer  by  the  persuading 
■of  third  persons  not  to  patronize,  buy  from,  sell  to,  serve  or 
■employ  him.] 

7.  Test  of  liability. — [These  methods- of  bringing  pressure 
to  bear  on  others  are  justifiable  only  when  the  rules  of  eommer- 
■cial  warfare  and  fair  competition  are  observed.  In  Allen  v. 
Flood  the  learned  Lords  became  entangled  in  a  formula  as  to 
"whether  malice  makes  an  act  illegal  which  is  legal  in  itself.  But 
acts  are  never  rightful  or  tortious  per  se,  but  only  according  to 
their  effects  on  the  rights  of  others.  The  general  test  of  liability 
and  justification  would  seem  to  be  whether  the  interference  to 
business  is  done  fairly  in  striving  for  the  legitimate  interests  of 
the  parties  in  the  struggles  between  men  and  different  sets  of 
men  in  adjusting  by  competition  their  economic  relations.  Such 
injury  is  justifiable  if  inflicted  for  the  direct  advancement  or 
protection  of  one's  interests  against  the  person  upon  whom  it 
•operates,  in  the  struggle  to  raise  wages  and  to  better  industrial 
conditions.     Indirect  pressure  must  not  be  used,  however,  by 
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coercion  inflicted  on  inoffensive  persons,  who  are  non-combatants 
and  not  parties  to  the  dispute.  To  inflict  punitive  injuries  on 
third  parties,  as  by  "sympathetic  strikes,"  and  boycotts,  and  so 
to  promote  one's  interests  indirectly,  is  not  justifiable.  Moreover, 
strikers  must  not  employ  defamation,  fraud,  violence,  or  menaces 
or  threats  of  violence,  intimidating  customers  from  dealing  or 
workmen  from  securing  employment  or  continuing  therein  if 
they  choose  to  do  so.  Likewise  blacklists  must  not  be  circulated 
by  employers  by  which  workers  are  marked  out  for  special 
avoidance,  merely  for  personal  spite,  enmity,  and  revenge  and 
not  for  legitimate  protection.] 

8.  Remedies. — [The  ordinary  remedy  for  interference  with 
the  rights  of  business  is  by  an  injunction  in  equity.  Prom  the 
nature  of  the  right,  an  action  for  damages  is  inadequate  and 
seldom  resorted  to.  The  free  application  of  injunctions  to  labor 
disputes  in  cases  of  strikes  and  boycotts,  against  the  unlawful 
acts  of  striking  employees  which  threaten  irreparable  mischief 
to  property  and  business,  has  been  stigmatized  as  "Government 
by  Injunction"  and  made  a  political  issue  by  organized  labor.] 

9.  Slander  of  title. —  [To  slander  another  man's  title,  by 
spreading  such  injurious  reports  as,  if  true,  would  deprive  him 
of  his  estate,  is  actionable  provided  any  special  damage  accrues 
to  the  proprietor  thereby ;  as  if  he  loses  an  opportunity  of  selling 
the  land.  Malachy  v.  Soper,  3  Bing.  N.  Gas.  371;  32  E.  C.  L.  161. 
This  would  seem  to  be  an  interference  with  the  owner's  right  of 
making  a  profit  by  an  advantageous  disposition  of  his  land.] 

10.  Damaging  falsehood. — [False  statements  disparaging  the 
quality  of  merchandise  or  property  of  another  by  which  one 
loses  the  patronage  of  the  public  would  seem  to  fall  under  the 
same  principle.  So  falsehoods  not  defamatory  in  their  nature 
as  where  one  publishes  a  statement  to  the  effect  that  the  plaintiff 
has  ceased  to  carry  on  his  business  of  boiler-maker,  by  which  a 
general  loss  of  business  occurs,  are  actionable.  "While  damage 
is  said  to  be  of  the  gist  of  the  action,  the  basis  in  this  case  also 
would  seem  to  be  the  right  of  business.  Ratcliffe  v.  Evans 
(1892),  2  Q.  B.  524;  Dooling  v.  Budget  Pub.  Co.,  144  Mass.  258.] 
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CHAPTER  xf 
ACCOUNTABILITY  AND  DUTIES  IN  THE  LAW  OP  TORT. 

1.  Nature  of  duties  in  tort. — [The  law  of  torts  is  that 
department  of  the  law  which  has  to  do  with  the  redress  and  pre- 
vention of  positive  harm.  It  enforces  the  moral  precept,  "Thou 
shalt  do  no  hurt  to  thy  neighbor."  It  divides  naturally  into 
two  great  branches:  the  first  concerns  the  various  species  of 
rights  and  injuries;  the  second  concerns  duties  and  the  prin- 
ciples of  liability,  accountability,  or  responsibility  for  wrongs. 
"Wrong"  presupposes  some  interest  of  person  or  property  in 
respect  of  which  harm  is  suffered.  The  nature  and  scope  of  the 
interests  which  are  recognized  and  protected  by  the  law  of  torts 
as  legal  rights  have  already  been  examined  in  connection  with 
the  various  harms  which  may  be  offered  to  the  security  trf  Ihe 
person,  to  personal  relations,  to  property,  and  to  personal  liberty, 
peace  and  business  activities.] 

[We  come  now  to  the  directory  branch  of  the  law  of  torts 
which  prescribes  duties,  whereby  all  persons  are  instructed  and 
enjoined  to  observe  those  rights.  The  principles  which  determine 
whether,  under  given  circumstances,  a  person  is  to  be  held 
responsible  for  the  infliction  of  harm,  define  his  legal  duties  in 
the  law  of  torts,  or  in  other  words  how  far  he  must  moderate 
and  accommodate  the  exercise  of  his  own  pursuits  and  purposes 
to  promote  and  secure  the  rights  of  his  neighbors.] 

2.  Tort  duties  negative — Breaches  positive. — [It  is  the 
foundation  of  liability  in  tort  that  the  defendant  should  have 
caused  the  harm  in  question.  "Cause"  in  this  connection  means 
active  interference.  There  must  be  some  positive  action,  some 
choice  of  conduct,  which  determines  the  harmful  result.  One 
who  is  unwillingly  carried  upon  another's  land  is  not  guilty  of 
trespass.  One  who  sees  a  man  drowning,  and  with  power  to  save 
him,  does  nothing,  may  stand  idly  by  and  laugh  with  impunity 
at  the  harm  which  ensues.  Morally  he  may  be  little  better  than 
a  murderer;  but  an  action  of  tort  does  not  lie  for  a  mere  non- 
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feasance.  The  law  cannot  undertake  to  make  men  render  active 
service  to  their  neighbors  at  all  times  when  a  good  or  a  brave 
man  would  do  so,  Webb's  Pollock,  Torts,  p.  532.  For  mere 
omission  to  do  good  as  contrasted  with  active  harm,  we  must 
refer  to  the  law  of  obligations  to  find  the  basis  of  liability.  In 
tort  there  must  be  found  a  voluntary  act  of  interference  on  the 
part  of  the  person  to,be  charged;  it  is  necessary  that  he  should 
have  actively  led  to  the  result,  ta  be  crasidered  the  author  of 
harm.  As  Professor  Wigmore  points  out,  a  person  is  a  cause  of 
a  harm  whenever  by  the  exercise  of  his  volition  the  harm  oc- 
curred or  would  not  have  occurred.  But  he  is  not  the  legally 
responsible  cause  if  his  volition  was  exercised  to  remain  merely 
passive,  save  in  certain  exceptional  eases  such  as  the  situation 
of  one  in  control  of  dangerous  premises.  Wigmore,  Cases  on 
Torts,  p.  865,  866.  Historically  the  primitive  rule  of  responsi- 
bility is  absolute  for  all  harm  actively  and  directly  caused  to 
another;  but  this  strict  rule  is  gradually  limited,  for  the  most 
part,  to  cases  of  intent  and  negligence,  where  the  defendant 
caused  harm  culpably  and  is  morally  to  blame.  Accident  is  recog- 
nized as  an  excuse,  save  in  certain  exceptional  classes  of  cases.] 
3.  Proximate  or  remote  cause. — [If  the  facts  are  known,  the 
question  of  whether  one  man  killed  another  is  ordinarily  simple ; 
yet  it  may  be  a  very  difficult  question  to  tell  whether  some  par- 
ticular act  of  one  man  "caused"  the  death  of  another  in  a  legal 
sense,  or  whether  one  should  be  held  responsible  for  various  harm- 
ful consequences  which  may  seem  to  be  connected  with  his  con- 
duct more  or  less  remotely.  Take  the  case  of  death  resulting  from 
a  slight  nervous  shock,  from  improper  treatment  of  a  slight 
wound,  from  heart-break,  or  from  exposure  to  infection  by  the. 
defendant.  Ill  Stephen,  Hist.  Crim.  Law,  pp.  3-9.  Is  the  connec- 
tion clear  and  distinct  enough  to  hold  the  defendant  responsible 
civilly,  or  criminally,  or  is  it  too  remote,  obscure  and  accidental  ? 
Not  only  the  question  of  liability  in  crime  or  tort,  but  the  meas- 
ure of  damages  both  in  tort  and  contract  may  depend  on  this 
vague  and  difficult  question  of  proximate  or  remote  cause.  Thus, 
if  a  woman's  husband  desert  her  in  consequence  of  a  slander  on 
her  good  name,  does  not  the  independent  fault  of  the  husband 
predominate  over  that  of  the  slanderer?  If  a  plaintiff  loses  his 
presence  of  mind,  owing  to  imminent  danger  caused  by  the 
defendant,  and  blindly  jumps  before  another  vehicle  by  which 
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he  is  hurt,  a  question  of  "legal  cause"  may  be  raised.  Is  the 
-defendant  justly  responsible?  If  the  plaintiff's  dangerous  leap 
resulted  from  a  rash  apprehension  of  danger,  the  injury  which 
is  sustained  is  to  be  attributed  to  rashness  and  imprudence,  not 
to  the  defendant ;  but  due  allowance  must  be  made  for  his  panic 
in  the  crisis.  So  if  one  is  driven  insane  by  injury  and  as  a 
result  of  such  insanity  injures  himself,  there  may  be  a  question 
of  remoteness  of  damage.  If  one  leav€(s  his  horse  and  cart  un- 
hitched and  unattended  and  the  horse  is  struck  willfully  by  some 
stranger,  there  is  a  question  of  whether  or  not,  by  the  intervening 
of  the  third  person's  act,  the  connection  of  injury  and  negligence 
was  broken.  Various  legal  tests  have  been  suggested  as  to  where 
in  suchtjases  the  line  should  be  drawn:  (1)  the  Probable  Conse- 
quence Rule,  or  what  ought  to  have  been  foreseen ;  (2)  the  "But 
for"  Rule;  (3)  the  Proximate  and  Natural  Consequence  Rule; 
but  no  satisfactory  formula  or  rule  seems  attainable.  It  is  not  a 
logical  question  of  causation.  A  more  or  less  arbitrary  and 
practical  circle  must  be  drawn.  Is  the  defendant  substantially 
to  blame  under  the  circiunstances,  or  is  it  unreasonable  to  hold 
him  for  such  a  remote,  disconnected,  and  unlikely  occurrence? 
The  question  is  usually  one  for  the  jury  to  decide  in  their  discre- 
tion on  all  the  facts,  whether  the  defendant's  position  was  such 
that  his  exercise  of  volition  makes  him  in  fairness  responsible 
for  the  harmful  consequences  of  his  act,  measuring  his  oppor- 
tunity of  avoiding  them  by  the  mental  and  moral  capacity  of 
the  ordinary  adult  in  the  comipunity.  "Was  the  ultimate  harm- 
ful consequence  so  probable  that  the  defendant  ought  morally 
to  have  refrained  from  acting  in  view  of  the  risk  of  harm  ?  Thus, 
as  Wigmore  points  out,  the  varying  degree  of  probability  is  the 
implication  in  the  terms  ' '  remote ' '  and  ' '  proximate. ' '  Wigmore, 
Cases  on  Torts,  p.  869.  The  defendant  is  responsible  if  he  ought 
morally  to  have  refrained  in  view  of  the  probability  or  danger 
of  harm  under  all  the  circumstances  as  he  knew  or  ought  to  have 
known  them.] 

4.  Responsibility  for  intentional  haxm. — [Every  person  is 
under  legal  duty  to  refrain  from  invading  or  interfering  with  the 
person,  property  or  rights  of  another  by  a  voluntary  act,  whether 
or  not  with  evil  intent.  The  law  began  by  allowing  remedies  for 
violent  and  then  for  non-violent  injuries,  and  it  has  now  prac- 
tically arrived  at  the  general  principle  that  it  is  a  legal  wrong 
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to  do  any  willful  harm  to  the  rights  of  one's  neighbor,  unless 
there  be  justification  or  excuse.    Pollock,  Torts,  p.  23.] 

Justification  and -excuse.  [There  are  divers  things  a  man  may 
freely  do  for  his  own  ends,  though  he  well  knows  that  his  neigh- 
bor will  in  some  way  be  the  worse  for  them.  Self-defense,  com- 
petition in  business,  the  privilege  of  fair  comment,  are  illustra- 
tions of  cases  where  the  duty  to  respect  the  rights  of  another  is 
for  the  time  being  suspended.  These  cases  where  a  man  is 
privileged  knowingly  and  intentionally  to  inflict  harm  vary 
according  to  the  nature  of  the  affair.  While  not  a  question  of 
the  existence  of  right,  but  of  the  suspension  of  duty,  yet  justifi- 
cation, excuse  and,  privilege  are  best  considered  in  connection 
with  the  various  kinds  of  harm  and  legal  rights.  Claims  of 
privilege  are  largely  based  on  considerations  of  public  policy 
and  the  balance  of  conflicting  interests.  Conditions  excluding 
liability  for  acts  intentionally  causing  harm  to  legal  rights  have 
been  discussed  in  connection  with  injuries  and  the  extent  of 
protection  accorded  to  rights.] 

5.  Civil  compared  to  criminal  responsibility. — [The  standard 
of  criminal  responsibility  in  modem  law  is  different  from  civil. 
Mens  rea,  the  acijountable  mind,  which  is  the  condition  of  crim- 
inal guilt  and  liability  to  punishment,  involves  generally  culpa- 
bility, conscious  wrong,  malice,  dishonesty,  or  wickedness.  But 
malice,  in  the  sense  of  wicked  motive  or  purpose  to  do  wrong,  is 
in  general  unnecessary  to  tort  liability.  The  question  here  is  not 
whether  the  defendant  deserves  to  suffer  punishment  but  whether 
there  is  any  reason  to  make  the  defendant  rather  than  the 
plaintiff  bear  the  loss  which  has  resulted  from  his  act.  "We  shall 
see  that  the  fact  that  he  did  not  know  that  his  conduct  was 
wrongful  or  intend  any  harm  is  no  defence.  Malicious  motive 
may,  however,  be  very  material  on  questions  of '  privilege  or 
justification,  and  take  away  the  exceptional  immunity  which 
might  otherwise  exist  in  the  case  of  a  legitimate  motive  or  pur- 
pose.] 

6.  Moral  standard  in  modem  law. — [Unavoidable  accident 
or  misadventure  was  in  early  law  no  excuse  from  either  criminal 

.  or  tort  liability.  The  law  tended  to  look  rather  at  the  acts  of 
the  parties,  and  the  resulting  damage,  than  at  their  moral  or 
subjective  condition.    A  man  who  accidentally  or  in  self-defense 

"  killed  another,  was  guilty  of  a  crime.    In  medieval  common  law 
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a  man  acted  at  his  peril.  He  was  liable  civilly  in  damages  for 
the  harm  which  he  inflicted,  whether  intentional,  careless  or 
accidental,  and  there  was  no  attempt  to  try  his  latent.  The  fact 
that  the  defendant  had  acted  directly  to  the  damage  of  the 
plaintiff  was  considered  to  call  for  satisfaction.  Ill  Holdsworth, 
History  English  Law,  p.  306.  In  modem  law  the  moral  power 
of  avoiding  the  evil  is  considered  rather  than  action  alone.  A 
man  must  in  general  be  given  a  fair  chance  to  avoid  or  prevent 
harm  before  being  held  responsible  for  it.  The  question  is  not 
only,  did  the  defendant  do  the  physical  act  which  damages  the 
plaintiff,  but  also  was  the  act  careless  or  negligent  toward  the 
plaintiff?  The  bnrden  is  now  placed  on  the  plaintiff  to  prove 
the  act  intentional  or  negligent;  it  is  not  for  the  doer  of  harm 
to  exQuse  himself  by  proving  it  to  be  accidental.  In  some  cases, 
however,  the  injury  speaks  for  itself  (res  ipsa  loquitur)  and  the 
very  circumstances  of  the  thing  call  for  explanation  by  the 
defendant,  as  if  he  leaves  his  horse  unattended  in  the  street  and 
it  runs  away.  Often  a  slight  showing  by  the  plaintiff  will  raise 
a  presumption  of  negligence  which  must  be  rebutted  by  the 
defendant.] 

7.  Mistake  versus  accident. — [' '  The  general  principle  of  our 
law  is  that  loss  from  accident  must  lie  where  it  falls"  and  there 
is  no  insurance  of  others  against  the  harmful  results  of  my 
activities.  Holmes,  Common  Law,  p.  94.  But  the  fact  that  the 
defendant  acted  under  mistake  of  fact  or  in  bona^fide  ignorance 
of  the  plaintiff's  rights,  or  from  good  intentions,  will  not  excuse 
voluntary  interference  with  the  person,  the  property,  the  repu- 
tation, or  the  rights  of  another.  Mistake  of  fact  is  no  defence 
in  tort,  though  it  may  be  to  criminal  liability.  "If  I  trespass 
upon  another  man 's  land,  it  is  no  defence  to  me  that  I  believed 
it  on  good  grounds  to  be  my  own.  If,  intending  to  arrest  A.,  I 
arrest  B.  by  mistake  instead,  I  am  liable  notwithstanding  the 
greatest  care  taken  by  me  to  ascertain  his  identity.  If  I  falsely, 
but  innocently,  make  a  defamatory  statement  about  another,  I 
am  liable  to  him,  however  careful  I  may  have  been  to  ascertain 
the  truth."  Salmond,  Jurisp.,  §  147.  "It  appears  morally 
unreasonable  at  first  sight,  to  require  a  man  at  his  peril  to  know 
what  lands  and  goods  are  his  neighbor's,  but  it  is  not  so  evidently 
unreasonable  to  expect  him  to  know  what  is  his  own,  which  is 
only  the  statement  of  the  same  rule  from  the  other  side."    Pol- 
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lock,  Torts,  pp.  10, 16.  "Where  a  man  goes  upon  his  neighbor's 
land,  thinking  it  is  his  own,  he  intends  the  very  act  or  conse- 
quence complained  of.  *  *  *  It  is  a  very  diiferent  thing 
that  he  who  intentionally  does  a  thing  must  bear  the  loss,  from 
saying  that  one  who  causes  harm  accidentally,  which  he  could 
not  foresee,  must  bear  it."^] 

[Exceptional  privilege  to  innocent  mistake  is  allowed  to  defa- 
mation on  privileged  occasions,  to  arrest  on  reasonable  suspicion, 
and  to  criminal  prosecution  in  good  faith.  But  the  delivery  by 
a  carrier  to  the  wrong  person  by  mistake,  the  purchase  of  goods 
from  a  seller  without  title  in  good  faith,  the  mistaken  mowing 
of  plaintiff's  grass,  or  cutting  of  his  trees,  are  treated  as  inten- 
tional wrongs,  and  oblige  the  doer  to  repair  the ,  damage  caused 
by  his  act  though  without  moral  fault  on  his  part.] 

8.  Responsibility  for  negligence. — [The  law  requires  more 
of  a  man  than  to  abstain  from  intentional  harm.  He  must  not 
be  rash,  heedless,  or  negligent  toward  the  rights  and  interests 
of  others.  Every  person  is  bound  to  use  ordinary  care,  consid- 
eration and  skill  to  avoid  injury  to  another;  he  is  respomible 
in  damages  for  all  harm  occasioned  by  the  want  of  ordinary  care 
or  regard  for  the  rights  of  others  in  his  management  of  his  per- 
son, property,  business,  or  activities  in  general.  The  fundamental 
principle  as  to  the  existence  of  a  duty  of  care  is  this :  Whenever 
one  is  placed  in  such  a  position  with  reference  to  another  that 
he  ought  to  see  or  know  that  there  is  danger  of  causing  him  harm 
by  what  he  does,  there  arises  a  duty  to  use  reasonable  care,  con- 
sideration and  precaution  to  avoid  causing  such  harm.  The  duty 
arises  from  the  existence  of  the  situation  or  relation  between  the 
parties  in  which  the  act  of  one  may  affect  the  other,  and  in 
which  care  or  respect  for  the  other's  rights  and  interests  is 
necessary.  In  the  case  of  intentional  harm,  the  disregard  of  the 
plaintiff's  interests  is  obvious,  and  it  is  for  the  defendant  to 
excuse  or  justify  his  act.  In  the  case  of  unintended  harm,  the 
plaintiff  may  have  difficulty  in  showing  that  the  defendant  failed 
to  show  the  care  and  consideration  justly  due  him  under  the 
circumstances.] 

9.  Standard  of  care. — [Negligence  is  not  a  distinct  tort ;  but 
expresses  the  responsibility  factor,  the  improper  disregard  for 
safety,  the  lack  of  consideration  for  the  rights  of  others,  result- 

1  Holmes,  Common  Law,  94-97. 
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ing  in  harm,  which  ought  to  have  been  avoided.  It  is  the  unin- 
tentional acting  to  another's  harm,  through  failure  to  observe 
that  degree  of  care,  precaution,  or  vigilance  for  the  safety  of 
another's  person,  property,  or  rights,  which  the  circumstances 
justly  demand.  Negligence  is  thus  a  relative  thing;  it  varies 
with  the  apparent  risk  or  degree  of  danger  to  others  which 
attends  the  action,  and  the  opportunity  of  the  defendant  to 
guard  against  it.] 

External  standard. '  [Mr.  Justice  Holmes  has  emphatically 
pointed  out  that  the  law  of  torts  does  not  go  into  the  question 
whether  the  defendant  himself  was  culpable.  It  applies  an  ex- 
ternal standard  and  demands  that  regard  for  the  safety  of  others 
which  could  be  expected  of  the  average  man,  the  man  of  ordinary 
intelligence  and  prudence,  and  determines  liability  by  that.  To 
quote  from  Mr.  Justice  Holmes:  "The  standards  of  the  law 
are  standards  of  general  applications.  The  law  takes  no  account 
of  the  infinite  varieties  of  temperament,  intellect,  and  education 
which  make  the  internal  character  of  a  given  act  so  different  in 
different  men.  ~  *  *  *  "When  men  live  in  society,  a  certain 
average  of  conduct,  a  sacrifice  of  individual  peculiarities  going 
beyond  a  certain  point,  is  necessary  to  the  general  welfare.  If, 
for  instance,  a  man  is  born  hasty  and  awkward,  is  always  having 
accidents  and  hurting  himself  or  his  neighbors,  no  doubt  his 
congenital  defects  will  be  allowed  for  in  the  courts  of  Heaven, 
but  his  slips  are  no  less  troublesome  to  his  neighbors  than  if 
they  sprang  from  guilty  neglect.  His  neighbors  accordingly 
require  him,  at  his  proper  peril,  to  come  up  to  their  standard, 
and  the  courts  which  they  establish  decline  to  take  his  personal 
equation  into  account."    Holmes,  Common  Law,  p.  108.] 

10.  Incapacity  as  an  excuse. — [There  is  some  doubt  as  to 
the  rules  which  govern  the  responsibility  of  a  lunatic  or  insane 
person  for  damage  which  he  has  caused  to  another,  intentionally 
or  negligently.  If  he  has  foresight  and  power  to  take  precau- 
tions, though  insane,  he  is  then  responsible  civilly  and  criminally 
as  other  men.  But  if  his  idiocy,  dementia,  or  mania  incapaci- 
tates him  from  intelligent  choice,  this  is  certainly  a  defence  to 
punishment,  though  perhaps  not  to  liability  for  damages  in  tort. 
The  German  code  authorizes  the  court  to  order  such  compensa- 
tion as  seems  equitable  under  the  circumstances,  having  regard 
especially  to  the  relative  wealth  or  pecuniary  situation  of  the 
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parties.  This  makes  possible  the  compulsory  contribution  by 
the  rich  lunatic  to  the  poor  victim  of  his  misfortune,  while  the 
lunatic  is  not  to  be  deprived  of  the  means  of  sustaining  himself 
and  others  dependent  upon  him.  See  Ames,  Law  and  Morals, 
22  Harv.  L.  Rev.  97.] 

[An  infant  is  liable  for  his  torts,  though  if  he  is  plaintiff  the 
rule  of  contributory  negligence  is  relaxed  in  his  favor.  The  old, 
the  lame,  the  blind,  and  infirm  are  not  precluded  from  the  use 
of  the  streets  and  cars,  and  more  care  must  be  exercised  toward 
them,  while  less  care  can  be  expected  from  them;  though  they 
should  consider  their  infirmity  in  regulating  their  actions.  On 
the  other  hand,  those  professing  to  be  physicians  or  to  have 
exceptional  skill  are  held  to  such  higher  standard  for  the  pro- 
tection of  others.] 

11.  Specific  rules  of  responsibility — The  occupier  of  land. — 
[The  exposition  of  the  duties  of  care  in  different  relations  be- 
longs to  a  detailed  treatise  on  the  Law  of  Torts.  We  may  take 
briefly  as  an  example,  however,  the  duties  of  an  occupier  of  land 
or  buildings  toward  his  neighbors,  passersby,  invited  persons, 
licensees  and  trespassers.  (1)  To  invited  persons,  customers, 
guests  and  servants  he  owes  a  duty  to  keep  his  premises  in  rea- 
sonably safe  and  suitable  condition  for  use,  and  must  use  due 
care  to  discover  latent  defects  which  exist.  Thus  he  must  guard 
their  safety  against  such  dangers  as  pitfalls,  trap  doors,  elevator 
shafts  and  excavations.  They  are  said  to  assume  the  ordinary 
risks  of  getting  hurt  upon  the  premises.  (2)  As  to  licensees, 
persons  present  merely  by  permission,  with  no  reciprocal  advan- 
tage to  the  owner,  there  is  merely  a  duty  to  warn  them  of  con- 
cealed danger,  but  no  duty  to  make  the  premises  safe.  (3)  As 
to  trespassers,  there  is  no  duty  to  keep  the  property  in  repair, 
or  give  warning,  but  he  must  exercise  regard  for  their  safety 
after  their  presence  is  known,  for  example,  toward  a  trespasser 
on  a  railroad  right  of  way.  In  some  states,  according  to  the 
so-called  "turn  table  cases,"  the  occupier  is  liable  for  accidents 
from  dangerous  machinery  to  trespassing  children,  where  the 
machinery  is  so  specially  attractive  and  accessible  as  to  lure 
them  into  danger,  and  is  left  unlocked  and  unguarded.  (4)  To 
neighbors  and  passersby,  using  the  adjacent  public  way,  the 
occupier  is  liable  for  nuisances  and  for  excavations  which 
endanger  public  safety.] 
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12.  Defence  of  contributory  negligence. — [It  is  the  rule  of 
the  common  law  that  where  a  man  is  injured  fcy  the  fault 
of  both  himself  and  of  another  combined,  such  other  has  a 
defence.  What  is  the  rational  basis  of  this  rule  ?  On  this  there 
is  great  debate.  It  seems  to  rise  from  motives  of  fair  play  and 
public  policy.  A  man  cannot  complain  of  others  if  they  use  the 
same  sort  of  care  toward  him  that  he  uses  for  himself.  Thus 
if  a  railroad  company  be  bound  to  use  very  great  care  not  to 
endanger  a  passerby  at  a  railroad  crossing,  why  is  he  not  bound 
to  use  equally  great  care  not  to  be  endangered  ?  His  care  should 
be  as  much  graduated  by  the  danger  as  that  of  the  company. 
It  is  unjust  to  require  more  of  others  than  one  will  do  for  himself. 
Accordingly  we  have  the  rule  of  rough  justice  that  if  the  plain- 
tiff could  have  avoided  the  injury  if  he  had  used  due  care  for 
his  own  safety,  he  cannot  complain  of  someone,  else 's  Tiegligence 
which  also  contributed.  He  has  established  his  own  standard 
of  care.] 

13.  Last  clear  chance  rule. — [If  notwithstanding  the  plain- 
tiff's putting  himself  in  harm's  way,  the  defendant  has  the  last 
opportunity,  with  reasonable  care,  to  avoid  hurting  the  plaintiff 
at  the  critical  moment,  the  latter  does  not  come  within  the 
severe  rule  of  contributory  negligence.  A  man  does  not  forfeit 
the  future  protection  of  the  law  by  previous  acts  of  carelessness, 
if  the  defendant  knew  or  ought  to  have  known  his  danger.  It 
is  only  where  concurring  and  simultaneous  want  of  care  on  both 
sides  combines  to  result  in  harm  that  a  plaintiff  comes  under  the 
ban  of  contributory  negligence.] 

14.  Comparative  negligence  rule. — [The  strict  common  law 
rule  sometimes  results  in  hardship,  particularly  where  the  plain- 
tiff has  merely  failed  to  use  ordinary  care  while  the  defendfint 
has  failed  to  use  the  slightest  degree  of  care.  The  Georgia  code 
adopts  the  rule  that  where  the  plaintiff  is  guilty  of  slight  negli- 
gence only  and  the  defendant  of  gross  negligence  that  the  plain- 
tiff may  still  complain  of  the  fault  of  the  defendant,  but  the 
compensation  is  diminished.  This  is  followed  in  the  Federal 
Employers'  Liability  Act  of  1908.  It  has  generally,  however, 
been  considered  impracticable  to  distinguish  between  different 
degrees  of  negligence.] 

15.  Situations  of  absolute  liability. — [We  have  seen  that 
intent  and  negligence  are  the -general  conditions  of  responsibility 
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for  the  harmful  results  of  injurious  activities.  There  are  certain 
special  situations  of  risk  where  the  law  imposes  an  absolute  lia- 
bility on  the  one  who  creates  them  even  for  accidents,  though 
no  actual  fault  or  blame  can  be  imputed  to  him,  it  being  con- 
sidered that  the  safest  way  to  secure  care  is  to  throw  the  risk 
upon  the  person  who  decides  what  precautions  shall  be  taken. 
These  cases  where  a  man  is  absolutely  responsible  and  takes  the 
chance  of  accidents  happening  are,  for  the  most  part,  risks 
arising  from  dangers  to  which  he  subjects  others  for  his  own 
advantage.  Such  are  (1)  the  possession  of  dangerous  objects, 
such  as  firearms,  explosives,  and  accumulations  of  water;  (2) 
animals  which  will  do  damage  if  they  escape;  (3)  the  respon- 
sibility of  the  master  for  the  wrongful  acts  of  his  servants; 
(4)  the  accidental  consequences  of  illegal  acts.] 

16.  Keeping  animals. — [A  man  is  absolutely  responsible  at 
common  law  for  the  trespasses  of  his  cattle  on  the  land  of 
another.  If  his  horse,  ox,  or  pig  escape  from  his  own  land  to 
that  of  his  neighbor,  he  is  answerable  for  resulting  harm  without 
proof  of  negligence.^  So  the  keeper  of  dangerous  wild  animals 
or  domestic  animals  of  known  vicious  propensity  is  absolutely 
responsible  for  damage  done  by  bitiag,  kiekiag,  goring,  or  the 
like.  It  is  said  that  a  dog  has  his  "first  bite  free";  before  that 
there  maybe  no  "scienter"  or  knowledge  of  his  evil  disposition.] 

17.  Keeping  dangerous  acciunulations  or  substances  on 
premise. —  [It  was  decided  in  the  case  of  Rylands  v.  Fletcher 
(1868),  3  H.  L.  330,  where  a  mine  was  flooded  by  water  which 
broke  out  from  defendant's  reservoir,  that  the  defendant  was  re- 
sponsible, whether  or  not  he  had  used  care  in  proportion  to  the 
manifest  risk ;  and  the  doctrine  was  broadly  laid  down  that  one 
who  for  his  own  purposes  and  without  the  consent  of  the  plaintiff 
brings  on  his  land,  collects  and  keeps  there  anything  likely  to  do 
mischief  if  it  escapes,  must  keep  it  in  at  his  peril.  If  he  fails  to 
do  so  he  is  answerable  for  all  the  harm  that  is  the  natural  conse- 
quence of  its  escape.  The  risk  of  taking  sufficient  precautions 
is  thus  cast  upon  him  who  creates  the  danger;  yet  he  is  excused 
from  harm  which  results  where  it  is  caused  by  "act  of  God" 

1  It  has  been  suggested  that  this  rule  is  a  relic  of  the  ancient  principle 
that  a  man  is  answerable  for  all  damage  done  by  his  slaves  and  other  prop- 
erty. II  Pollock  &  Maitland,  pp.  471-473;  Salmond,  Jurisp.,  §  148;  Holmes, 
Common  Law,  pp.  11,  24,  25. 
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or  calamity  which  no  human  foresight  or  skill  could  possibly 
anticipate  or  prevent,  or  by  the  intervention  of  a  stranger.  This 
exceptional  liability  is  imposed  only  in  cases  of  special  risk, 
such  as  accumulations  of  water,  filth,  explosives,  or  dangerous 
animals.  It  is  still  doubtful  whether  or  not  the  broad  principle 
laid  down  in  Rylands  v.  Fletcher,  as  to  responsibility  for  acci- 
dental escape  of  dangerous  things  or  accumulations,  will  be 
further  established  and  extended,  or  limited  and  confined.  The 
rule  would  not  seem  to  extend  to  steam  boilers  or  fire,  but  does 
extend  to  gunpowder  and  dynamite,  even  where  so  situated  as 
not  to  amount  to  a  nuisance  per  se.  Bradford  Glycerine  Co.  v. 
St. Mary's  Woolen  Mfg.  Co.  (1899),  60  Oh.  St.  560;  54N.E.628.] 

18.  Absolute  liability  of  master  for  servant's  torts. — [An 
employer  is  liable  to  make  compensation  to  third  persons  for 
the  torts  of  his  servants  or  empiloyees  while  acting  in  the  course 
of  their  employment,  whether  actually  authorized  or  not.  Both 
the  servant  and  master  are  liable  for  the  resulting  damage,  if 
the  servant  commit  a  tort  incident  to  carrying  on  his  master's 
business.  This  responsibility  is  imposed  by  the  law,  in  the 
absence  of  authorization  or  command,  on  the  basis  of  the  rela- 
tionship of  master  and  servant,  employer  and  employee.] 

Reason  of  master 's -responsibility.  [There  is  no  single  reason 
which  is  recognized  as  the  true  ground  of  this  rule  of  respondeat; 
superior.  Where  a  master  commands  a  wrongful  act,  obviously 
this  is  his  own  act.  But  where  the  servant  commits  a  wrong, 
which  the  master  has  never,  authorized  or  consented  to,  which 
perhaps  he  has  even  expressly  forbidden,  it  is  a  very  strict  rule 
of  responsibility  that  holds  the  master  liable.  Yet  the  master 
alone,  in  a  vast  number  of  cases,  has  the  intelligence,  the  power, 
and  the  foresight  to  control  the  situation  which  he  has  created. 
Take  the  management  of  a  railroad,  for  example ;  it  is  necessary 
for  the  law  to  place  the  responsibility  high  up  to  secure  efficient 
precautions  and  protection  of  private  rights.} 

Qui  facit  per  alium,  facit  per  se.  [Accordingly  it  has  become 
axiomatic  that  the  act  of  the  servant  is  the  act  of  the  master. 
The  law  imposes  on  the  master  the  duty  to  keep  his  servants 
from  damaging  others  in  his  business.  He  sets  in  motion,  keeps 
in  motion,  and  guides  the  activities  of  the  servant  for  his  own 
benefit  and  profit.  Whether  the  acts  of  his  employees  are  author- 
ized or  not,  they  must  be  controlled  and  regulated.    The  master 
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is  therefore  required  to  see  that  his  affairs  are  conducted  with 
due  regard  to  the  safety  of  others.  He  must  maintain  the  disci- 
pline of  his  subordinates.  Their  acts  are  made  his  acts  by  law, 
and  accordingly  he  must  use  all  necessary  precautions  to  look 
out  for  the  results  of  such  acts  as  if  they  were  his  own.] 

19.  Course  of  employment. — [The  test  of  the  relation  of 
master  and  servant  is  found  in  the  power  of  the  master  to  order 
and  control  the  other  in  the  performance  ol  his  work.  One 
who  gets  work  done  by  contract  is  not  ordinarily  responsible 
for  incidental  injuries  that  occur  through  the  fault  of  the  inde- 
pendent contractor  or  his  men,  as  he  has  no  superintendence  or 
control  over  them.  Thus  toe  is  responsible  for  the  negligent 
driving  of  his  own  coachman,  but  not  for  that  of  the  cab  driver, 
who  is  his  own  master.  A  master  prescribes  the  work,  and  at 
all  times  may  direct  the  mode  and  manner  of  doing  it.  One  is 
only  responsible  in  law  for  the  acts  of  his  creature  or  inferior, 
however,  while  under  his  orders.  If  we  go  back  far  enough  we 
may  find  a  time  when  a  master  was  responsible  for  all  the  acts 
of  his  slaves,  and  a  householder  was  responsible  for  the  depend- 
ents of  his  household,  who  were  subject  to  his  authority  and 
discipliue.] 

20.  Departure  from  emplosrment. — [Acts  done  by  a  servant 
aside  from  the  purpose  and  not  in  the  furtherance  of  the  em- 
ployment are  beyond  the  control  of  the  master.  Where  the 
servant  entirely  quits  sight  of  the  business  and  goes  off  on  some 
"frolic"  or  purpose  of  his  own,  even  though  using  the  vehicle 
or  property  of  the  master,  this  deviation  destroys  the  relation; 
the  submission  to  the  authority  of  the  employer  being  repudi- 
ated, his  responsibility  is  at  an  end.] 

21.  Liability  of  an  employer  to  his  own  servants. — [A  master 
is  not  liable  at  common  law  for  injuries  to  a  servant  in  the 
course  of  his  employment  which  are  the  result  of  the  negligence 
of  a  fellow  servant,  or  of  the  ordinary  risks  of  the  business. 
There  is  a  vast  accumulation  of  cases  upon  this  subject.] 

Assumption  of  risks  by  servant.  [It  is  said  that  the  servant 
assumes  the  ordinary  and  usual  risks  and  perils  incident  to 
his  work  when  he  accepts  employment,  whether  he  knows  them 
or  not,  and  also  all  those  that  become  known  to  him.  This  is 
distinct  from  contributory  negligence.  Thus  the  workman  as- 
sumes the  ordinary  risks  of  mining,  unhealthy  chemical  fumes, 
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the  use  of  dangerous  tools  and  machinery  and  the  operating  of 
railroads.  He  must,  moreover,  make  complaint  and  give  notice 
if  the  premises  get  out  of  order ;  if  he  unduly  acquiesces  in  the 
dangerous  condition,  he  assumes  the  risk,  and  in  case  of  accident 
the  maxim  volenti  non  fit  injuria  applies.  This  so-called  assump- 
tion of  risk  is  said  to  rest  on  implied  agreement  to  assume  the 
ordinary  risks  of  the  employment;  any  such  agreement  is  ordi- 
narily a  pure  fiction,  which  simply  expresses  the  rule  that  the 
employer  is  not  liable  for  all  accidents  where  the  servant  volun- 
tarily places  himself  in  a  position  of  danger.  A  man  may  decline 
dangerous  employment,  and  if  he  voluntarily  engages  in  it,  he 
may  not  complain  that  it  is  dangerous.  The  servant,  however, 
does  not  assume  .extraordinaryand  unusual  risks  of  the  employ- 
ment, or  latent  defects  in  the  machinery  or  appliances,  but  only 
those  which  are  obvious,  or  of  which  he  has  knowledge,  actual 
or  constructive.  The  master  is  bound  to  use  reasonable  care  to 
provide  for  the  safety  of  his  servants.  He  must  furnish,  so  far 
as  he  is  able,  proper  materials,  appliances,  and  facilities  for  the 
work.  He  must  keep  his  elevators,  scaffolds,  excavatioifs,  etc.,  in 
reasonably  safe  condition.  It  is  his  duty  to  warn  and  instruct 
minors  and  inexperienced  workmen  against  latent  defects  and 
dangers  which  they  do  not  understand.  He  must  use  due  care 
in  superintending  the  work  properly  and  employing  competent 
fellow  servants.  The  employee  does  not  assume  the  risk  of  his 
performing  these  "non-assignable"  duties  and  supplying  proper 
appliances  or  selecting  proper  superintendents  and  employees.] 
Fellow-servant  doctrine.  [By  harsh  and  arbitrary  exception, 
a  master  is  not  liable  to  his  own  servants  for  injury  received 
from  the  negligence  or  fault  of  a  fellow  servant.  Strangers  can 
hold  the  master  responsible  for  controlling  the  conduct  of  his 
business  through  his  employees,  but  one  himself  employed  in 
the  business  is  in  a  different  position  from  the  outsider.  It  is 
said  that  he  does  nor  need  to  place  himself  in  that  situation  and 
if  he  does  he  will  be  deemed  to  have  voluntarily  taken  the  risk 
of  negligent  harm  at  the  hands  of  his  fellow  servant,  along  with 
other  risks  naturally  incident  to  the  enterprise,  which  he  has 
made  his  own.  The  fellow  servant  need  not  be  doing  the  same 
kind  of  work  if  engaged  in  the  common  enterprise  and  employ- 
ment. This  rule  is  modem,  dating  back  to  the  cases  of  Priestly 
V.  Fowler  (1837),  3  M.  &  W.  1,  and  FarweU  v.  Boston  (1842), 
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45  Mass.  49,  A  common  law  exception  has  been  attempted  in 
some  few  states  by  the  so-called  vice-principal  "doctrine,  abro- 
giating  the  fellow-servant  rule,  where  the  servant  is  injured  by 
the  negligence  of  a  general  superintendent  or  superior  standing 
in  the  master's  place.] 

22.  Employers'  liability  acts. — [Statutes  are  being  enacted 
in  many  states  by  which  "all  questions  of  fellow  servant,  are 
wiped  out  at  one  sweep  of  the  legislative  pen."  The  tendency 
is  to  hold  that  the  finkacial  burden  of  unavoidable  accidents 
should  not  be  put  upon  the  shoulders  of  workingmen  who  are 
least  able  to  bear  it,  but  on  the  employer  whose  business  should 
bear  the  risk.  These  statutes  frequently  modify,  the  law  that 
employees  are  held  to  assume  the  risks  arising  from  defective 
machinery  and  the  ordinary  dangers  of  the  business,  which  is 
felt  to  have  no  rational  application  to  modei^n  conditions.  The 
doctrine  of  contributory  negligence  is  also  being  modified,  so 
as  to  affect  only  the  measure  of  damages  and  not  the  right 
to  recover.  This  "introduces  the  law  of  comparative  negligence 
and  an  apportionment  of  damages  according  to  full  or  par- 
tial responsibility.  In  most  European  countries  employers  of 
all  kinds,  particularly  owners  of  factories,  mines,  and  carriers 
by  railroad  or  boat,  are  bound  to  compensate  their  employees 
for  accidents  of  all  kinds  which -happen  in  the  course  of  their 
business,  not  due  to  the  workman's  own  serious  and  wilful  mis- 
conduct, The  relief  is  so  administered  as  not  to  be  wasted  in 
costly  litigation.] 

23.  Accidental  consequences  of  unlawful  acts. — [If  a  defend- 
ant is  doing  an  unlawful  act,  such  as  beating  a  horse,  speeding 
an  automobile  contrary  to  an  ordinance,  or  operating  a  machine 
or  mine  without  safety  appliances  prescribed  by  statute,  he  is 
liable  for  damages  caused  thereby,  and  no  further  showing  of 
negligence  is  required  from  the  plaintiff,  nor  can  the  defendant 
shield  himself  under  the  plea  of  accident.  This  is  particularly 
true  when  the  statute  was  enacted  to  prevent  the  class  of  harm 
which  ensued  in  the  particular  case.  An  analogy  to  this  rule  is 
found  in  criminal  law.] 
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CRIMINAL  LAW    - 

CHAPTER  XI. 
FUNdTION  AND  SCOPE  OF  CRIMINAL  LAW. 

• 

1.  From  torts  to  crimes. —  [In  our  undertaking  to  examine 
the  great  outlines  of  the  common  law,  we  turn  from  the  law  of 
torts  to  the  criminal  law,  which  guides  the  administration  of 
punishment  upon  wrongdoers.  While  this  may  at  first  sight 
seem  to  interrupt  the  current  of  our  discourse,  yet  it  is  justified 
by  the  early  historical  connection  between  the  law  of  torts  and 
crimes,  and  the  advantage  of  contrasting  civil  injuries  with 
criminal  offences,  and  comparing  liability  to  private  redress  with 
liability  to  punishment.  It  is  highly  important  that  the  true 
place  and  function  of  criminal  law  in  the  legal  system  should 
be  well  understood.] 

The  branches  of  criminal  law.  [In  every  criminal  prosecution 
it  is  first  necessary  to  prove  the  commission  of  some  criminal 
offence,  the  doing  by  someone  of  an  act  which  is  punishable,  and 
then,  secondly,  to  fasten  this  offence  upon  the  accused  person. 
Criminal  law  which  governs  the  administration  of  punishment 
thus  divides  itself  into  three  great  branches:  (1)  the  definition 
of  offences  which  are  punishable;  (2)  the  principles  of  criminal 
responsibility  or  guilt;  and  (3)  criminal  procedure,  or  the 
methods  of  prosecuting  an  accused  person  to  conviction.  The 
sequel  to  these,  which  is  associated  with  them,  though  not  prop- 
erly included  in  criininal  law,  is  the  penal  treatment  which  is 
to  be  given  to  those  convicted.  "Wo  must  first  briefly  consider 
the  administration  of  criminal  justice  and  the  purpose  of  pun- 
ishment, and  shall  then  take  up  the  defiiiition  and  species  of 
criminal  offences  and,  lastly,  the  principles  of  accountability  to 
punishment.] 
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2.  Public  and  private  wrongs. — [Blackstone  states  that  the 
distinction  between  crimes  and  torts  seems  principally  to  consist 
in  this:  that  torts  are  private  wrongs,  the  infringement  or  pri- 
vation of  the  rights  of  individuals.  Crimes  are  public  wrongs, 
a  breach  and  violation  of  public  rights  and  duties  owing  to  the 
whole  community,  in  its  social  aggregate  capacity.  While  this 
distinction  is  still  currently  accepted  by  many,  it  has  been 
clearly  pointed  ont  that  it  is  insufficient.  Many  public  wrongs 
are  not  crimes,  as  for  instance,  the  non-payment  of  taxes,  the 
breach  of  public  contracts,  trespass  on  public  .property,"  in  which 
public  rights  are  protected  by  civil  remedies  on  the  same  basis 
as  private  rights.  Conversely,  many  crimes  are  not  public 
wrongs,  and  we  see  that  the  criminal  law  frequently  concerns 
itself  with  the  punishment  of  private  wrongs.] 

[Crimes  are  public  offences  in  the  sense  that  they  are  punished, 
not  for  the  sake  of  the  particular  victim  or  offender,  but  for  the 
public  benefit  and  protection  in  general.  The  public  prosecutes 
criminal  offences,  owing  to  the  fact  that  where  the  criminal 
remedy  of  punishment  is  left  in  the  hands  of  the.  individuals 
injured,  it  tends  to  degenerate  into  the  civil  remedy  of  pecuniary 
compensation.  Even  at  the  present  day,  for  the  protection  of  the 
law  of  crime,  it  is  necessary  to  prohibit  as  itself  a  crime,  the  com- 
pounding of  a  felony.     Salmond,  Jurisp.,  §  27.] 

Crime  or  tort.  [To  ask  concerning  wrong,  "Is  this  a  crime  or 
is  it  a  tort?"  is  no  wiser,  as  Stephen  points  out,  than  to  ask  con- 
cerning a  man,  "Is  he  a  father  or  a  brother?"  for  he  may  well 
be  both.  The  difference  between  crimes  and  civil  injuries  does 
not  consist  of  any  inherent  or  intrinsic  difference  in  the  nature 
of  the  wrongful  acts  themselves,  but  Only  in  the  sanctions  which 
the  state  applies  against  the  offender,  either  to  redress  or  punish 
the  wrong.  The  law  may  impose  both  sanctions  if  it  likes;  a 
crime  then  may  be  defined  simply  as  being  a  punishable  offence. 
In  the  majority  of  cases  wrongs  which  are  punished  criminally 
are  such  as  cause  actual  hurt  to  the  person  or  property  of  another 
man  and  give  rise  to  a  private  remedy  also.  Blackstone  goes  so 
far  as  to  say  that  every  crime  includes  also  a  private  injury; 
but  there  are  offences  which  do  not  infringe  the  rights  of  any 
individual.  Such  are  crimes  against  the  public  interest,  or 
where  the  criminal  is  himself  the  sufferer.  Many  objectionable 
acts  are  made  punishable  where  there  is  no  invasion  of  right.] 
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3.  Test  of  criminality. — [The  general  condition  of  civil  lia- 
bility is  infringement  of  private  right.  There  is  no  test,  how- 
ever, no  distinctive  peculiarity,  by  which  one  can  readily  ascer- 
tain, as  a  matter  of  legal  principle,  whether  or  not  an  act  is  a 
criminal  offence,  even  though  it  be  a  civil  wrong.  Not  all  delib- 
erate or  wicked  transgressions  are  criminal.  We  cannot  go  much 
beyond  the  rough  generalization  that  criminal  punishments  have 
from  time  to  time  been  imposed  where  the  courts  or  the  legisla- 
ture have  come  to  regard  mere  civil  remedies  as  inadequate 
protection  to  private  or  public  interests.] 

Selection  of  criminal  offences.  [Why  these  particular  acts  are 
picked  out  by  the  law  as  punishable,  depends  on  various  reasons, 
some  instinctive,  some  accidental  and  historical,  some  merely  of 
convenience  and  policy.  There  is  no  general  principle  that  the 
man  who  deliberately  does  what  he  knows  to  be  wrong,  cruel, 
or  dishonest,  and  contrary  to  legal  right,  is  punishable.  Certain 
offences,  such  as  treason,  murder,  and  robbery,  must  obviously 
be  criminal.  Self-preservation  demands  their  punishment,  since 
society  cannot  possibly  exist  when  such  wrongs  are  allowed  to 
escape  punishment.  But  with  regard  to  many  wrongs  it  must 
be  left  to  the  legislature  to  decide  whether  they  shall  amount 
±0  a  crime,  and  whether,  on  the  other  hand,  the  welfare  of 
society  may  not  be  sufficiently  preserved  by  private  remedies, 
as  in  the  case  of  trespass  on  land  and  breach  of  contract.] 

Scope  of  criminal  law.  [We  shall  find  that  the  scheme  of 
criminal  offences  is  empirical,  haphazard,  sometimes  incomplete, 
and  not  the  result  of  careful  forethought  and  planning.  Crimes 
are,  in  general,  those  grave  offences  which  excite  resentment, 
produce  revenge,  and  so  are  immediately  destructive  to  the  peace 
and  good  order  of  society.  The  line  between  offences  which  are 
properly  punishable  by  law  and  those  which  may  be  remedied  by 
civil  action  alone,  is  somewhat  arbitrary.  Some  offences  are 
mala  in  se,  showing  dangerous  moral  turpitude  and  violating 
our  feelings  of  security  and  pity;  some  are  mala  prohihita, 
violations  of  mere  positive  regulations  of  policy  and  social  wel- 
fare enforced  by  a  penalty.  Criminal  law  is  primarily  concerned 
with  the  punishment  of  acts  intrinsically  harmful,  vicious,  and 
condemned  as  evil  by  social  sentiment  for  their  enormity  and 
destructive  tendencies.  Criminal  law  is  not  confined,  however, 
to  the  punishment  of  wrongful  or  unjust  acts ;  it  extends  to  the 
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restraint,  regulation,  or  prohibition  of  acts  in  themselves  com- 
paratively innocent  and  harmless,  for  reasons  of  public  policy, 
where  punishment  is  a  means  of  the  enforcement  of  public  con- 
trol. There  must  always  be  much  that  is  arbitrary,  both  in  the 
choice  and  definition  of  offences  which  shall  be  punished.  The 
process  of  addiiig  criminal  offences  by  our  legislation  goes  for- 
ward every  year,  as  punitive  measures  are  felt  necessary.] 

4.  Definition  of  offences  by  statute. — [Originally  the  defini- 
tion of  all  offences  was  by  "unwritten"  law,  or  precedent,  and 
the  common  law  thus  supplies  a  number  of  leading  definitions 
which  have  been  adopted  by  statute,  and  may  be  called  "Com- 
mon Statute"  crimes,  some  very  comprehensive,  some  very  spe- 
cific. The  courts  no  longer  have  power  to  punish  new  offences 
for  which  there  is  no  precedent,  such  as  they  had  in  the  earlier 
stages.  The  protection  of  the  criminal  law  for  the  life  and 
property  of  individuals  and  the  public  peace  is  suiiSciently  devel- 
oped, and  further  extensions  may  be  left  to  the  legislature.  In 
many  states  all  criminal  Offences  are  now  defined  in  penal  codes 
or  by  statutes,  though  the  statutes  can  only  be  interpreted  in 
the  light  of  the  common  law  definitions,  e.  g.,  treason.] 

5.  Rules  of  responsibility  depend  on  common  law.^— [It  is 
one  thing  to  say  that  no  one  shall  be  punished,  unless  his  mis- 
conduct is  explicitly  defined  and  condemned  by  written  law. 
It  is  another  thing  to  say  that  no  excuse  shall  be  admitted  for 
these  offences,  unless  it  is  explicitly  provided.  The  accused 
ought  to  have  the  benefit  of  the  full  discussion  of  all  possible 
defences,  upon  principle  and  analogy,  before  he  is  punished  for 
the  crime,  e.  g.,  necessity,  compulsion,  insanity.  The  courts  may 
decide  such  cases  as  they  arise,  and  there  is  no  need  to  limit  the 
judicial  power.  It  is  better  to  await  the  light  which  may  be 
thrown  on  them  by  the  ingenuity,  arguments  and  research  of 
counsel,  than  to  attempt  to  lay  down  rules  beforehand,  and  gain 
a  fallacious  appearance  of  completeness  in  the  penal  code.  Any 
circumstances  which  may  be  a  justifipation  or  excuse  and  a 
defence  to  any  charge  ought  to  remain  largely  a  matter  of 
common  law.    Ill  Stephen,  Hist.  Crim.  Law,  pp.  360-361.] 
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CHAPTER  XII. 

GRADATION  OF  CRIMINAL  OFFENCES  AND  THEIR 
PUNISHMENT. 

1.  Felonies  and  misdemeanors. — [Offences  which  are  deeper 
and  of  a  more  atrocious  dye  have  from  the  most  ancient  times 
been  marked  off  by  the  common  law  from  all  minor  offences,  the 
severity  of  punishment  being  proportioned  to  the  magnitude  of 
the  offence.  Such  crimes  were  called  "felonies."  "Trespass" 
was  used  in  contrast  to  felony ;  the  present  name  "misdemeanor" 
for  minor  offences  being  of  comparatively  modern  use.  In  the 
Middle  Ages,  there  was  no  such  term  as  misdemeanor.  Wrongs 
which  did  not  amount  to.  felony  were  trespass.  Trespass  was  a 
semi-criminal  action,  founded  on  the  breach  of  the  king's  peace.] 

Import  of  felony.  [Felony  is  the  name  for  the  worst  crimes, 
probably  from  the  adjective  "felon,"  meaning  cruel,  fierce, 
wicked,  base.  In  general  it  is  as  bad  a  word  as  you  can  give  to 
a  man  or  thing,  and  it  will  stand  equally  well  for  many  kinds  of 
badiaess,  for  ferocity,  cowardice,  craft.  It  imports  gravity  in 
the  harm  done  and  wickedness  in  the  doer,  but  is  usually  defined 
by- the  tangible  test  of  its  punishment  and  legal  effects,  rather 
than  by  the  quality  of  the  criminal  act.  II  PoUock  &  Maitland, 
Hist.  Eng.  Law,  466.] 

2.  Effect  of  felony. — [Felony,  according  to  Blackstone,  com- 
prises every  species  of  crime,  which  occasioned  at  common  law 
the  forfeiture  of  lands  or  goods ;  and  for  which  capital  punish- 
ment was  inflicted,  except  in  the  case  of  .petty  larceny  and 
suicide.  If  a  crime  were  made  felony  by  statute,  the  use  of  the 
name  implied  punishment  of  death,  subject,  however,  to  the 
benefit  of  the  clergy.  Felony  is  then  a  generic  term  for  the 
group  of  graver  offences  which  were  marked  off  from  all  minor 
offences  by ,  severity  of  punishment  and  certain  differences  in 
procedure.] 

[Forfeitures  are  abolished  and  we  no  longer  punish  all  serious 
crimes  by  death  or  make  the  same  provision  for  all  the  crimes 
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■which  belong  to  a  certain  grade.  Yet  crimes  are  still  broken 
into  these  two  great  historical  divisions,  according  to  their 
greater  or  lesser  heinousness  and  punishment,  though  in  a  some- 
what inconsistent  and  illogical  manner.  Certain  infamous  crimes 
such  as  perjury,  forgery,  bribery,  obtaining  money  by  false 
pretences,  have  been  classed  as  misdemeanors.  Homicide,  arson, 
burglary,  rape,  and  grand  larceny  are  among  the  more  serious 
felonies.  Libels,  riots,  assaults,  common  nuisances  are  misde- 
meanors. The  desirability  of  having  any  such  classification  at 
an  has  been  seriously  doubted.  II  Stephen,  Hist.  Crim.  Law, 
p.  194.  Thus  burglary  may  be  a  trifling  form  of  theft,  as  if  a 
man  steals  a  loaf  of  bread  from  the  door  of  a  back-kitchen;  or 
it  may  be  a  crime  of  the  greatest  atrocity,  as  if  armed  men  break 
into  a  lonely  dwelling-house  in  the  country  and  ill-use  the  inhab- 
itants. Robbery  may  mean  something  close  upon  murder,  or 
something  hardly  differing  from  a  common  assault.  There  is 
no  certain  basis  of  the  relative  criminality  of  offences,  except  a 
study  of  the  individual  criminal  after  conviction.] 

[Upon  the  distinction  between  felony  and  misdemeanor  is 
made  to  turn  the  severity  of  punishment,  the  courts  ip  which  the 
offence  is  tried,  the  matter  of  arrest  without  warrant,  and  the 
facility  of  admission  to  bail.] 

3.  Treasons. — [Treason  was  anciently  comprised  under  the 
name  felony.  High  treasons  were,  however,  slowly  marked  off 
from  other  crimes:  (1)  By  their  peculiarly  ghastly  pimish- 
ment;  (2)  by  the  fact  of  being  "unelergyable,"  while  every 
felony  was  "clergyable";  (3)  while  the  felon's  land  escheated 
to  his  lord,  the  traitor's  land  was  forfeited  to  the  king.  Ejngs 
therefore  wished  to  extend  treasons  at  the  expense  of  felony; 
the  magnates  resisted.] 

[Treasons  as  a  group  of  crimes  had  "a  vague  circumference 
and  more  than  one  center,"  one  of  which  is  indicated  by  the  word 
"betray,"  another  by  the  bond  of  fidelity  or  allegiance.  II  Pol- 
lock &  Maitland,  Hist.  Bng.  Law,  pp.  500-503.  The  com- 
mon law  definition  of  treasons  was  so  vague  and  elastic  liiat 
,  they  were  early  defined  by  statute,  but  even  then  they  covered 
such  offences  as  counterfeiting  the  king's  seal  or  money,  bring- 
ing false  money  into  the  realm,  and  some  kinds  of  murder,  such 
as  the  slaying  of  certain  public  officers  doing  their  duty.  In 
the  United  States,  treason  is  not  treated  as  a  class  of  crimes  dis- 
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tinct  from  felony,  but  as  a  particular  offence  against  the  political 
existence  or  authority  of  the  state,  in  violation  of  one's  alle- 
giance, such  as  rebellion  or  revolution,  or  adhering  to  foreign 
enemies.] 

4.  Death  for  all  felonies. — [A  rational  scale  of  crimes  with 
a  corresponding  scale  of  punishments,  descending  from  the 
greatest  to  the  least  malignity,  was  not  achieved  by  the  common 
law,  which  assigned  penalties  of  the  first  degree  to  offencis  of 
an  inferior  rank,  and  made  little  distinction  in  the  nature  and 
gradation  of  guilt  between  different  offences,  or  between  different 
instances  of  the  same  offence,  applying  the  ultimate  sanction 
of  death  to  all  felonies,  "like  a  cruel  surgeon  who  cuts  off  every 
limb,  which  through  ignorance  or  indolence  he  will  not  attempt  to 
cure."    Sir  James  Stephen,  Hist.  Grim.  Law,  190;  IV  Blk.  18.] 

Effect  of  excessive  punishment.  Punishments  of  unreasonable 
severity  have  less  effect  in  preventing  crimes  than  such  as  are 
more  merciful,  yet  properly  intermixed  with  due  distinctions 
of  severity.  Crimes  are  more  effectually  prevented  by  the  cer- 
tainty than  by  the  severity  of  punishment.  Blackstone  enumer- 
ates one  hundred  and  sixty  offences  at  common  law  which  were 
punished  by  death.  This  excessive  severity  and  frequency  of 
capital  punishment  in  such  ordinary  cases  as  aU  theft  above  the 
value  of  twelve  pence,  produced  very  unfortunate  results  in  the 
development  of  our  criminal  law.  For,  when  punishment  sur- 
passes all  measures,  the  injured,  through  compassion,  will  often 
forbear  to  prosecute;  juries,  through  compassion,  will  some- 
times forget  their  oaths,  and  either  acquit  the  guilty  or  miti- 
gate the  nature  of  the  offence ;  and  judges,  through  compassion, 
will  find  technicalities  to  liberate  one-half  of  the  convicts. 
Among  so  many  chances  of  escaping,  the  hardened  offender  over- 
looks the  multitude  that  suffer:  he  boldly  engages  in  hia  des- 
perate attempts,  and  if  unexpectedly  the  hand  of  justice  over- 
takes him  he  deems  himself  peculiarly  unfortunate. 

5.  The  criminal  law  and  reform  of  punishment. — [Much 
question  is  being  made  in  these  days  whether  the  administration 
of  criminal  justice  proceeds  on  a  sound,  scientific  basis,  and 
whether  we  are  not  still  blindly  employing  the  methods  of  the 
barbarous  past.  It  is  indeed  a  crying  need  that  the  administra- 
tion of  punishment  should  be  made  more  scientific  and  enlight- 
ened, and  should  accomplish  as  much  good  as  possible  in  the  cir- 
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cumstances  of  the  individual  case.  These,  however,  are  problems 
of  penology,  rather  than  of  criminal  jurisprudence.  The  lawyer 
is  concerned  with  the  definition  of  offences  which  require  punish- 
ment, and  how  to  fix  them  upon  the  offender.  The  penal  treat- 
ment of  the  offender,  when  you  have  caught  and  convicted  him, 
is  an  administrative  question  for  the  penologist  and  crimi- 
nologist, and  npt  primarily  a  legal  question  for  the  lawyer.  It 
is  indeed  a  problem  for  which  no  one  has  sufficiently  taken  the 
responsibility,  and  one  whierh  has  been  treated  very  poorly  by 
the  courts  and  prison  wardens.  Courts  have  been  so  much 
busied  and  preoccupied  in  proving  guilt,  that  they  have  had 
little  opportunity  to  .consider  what  to  do  when  guilt  is  estab- 
lished. No  stable  theory  on  the  subject  of  punishments  seem 
to  have  been  worked  out,  and  we  are  at  sea  as  to  first  prin- 
ciples. With  a  view  to  what  objects  are  penalties  to  be  awarded  ? 
This  is  an  unsolved  problem,  yet  it  is  for  the  science  of  penology, 
and  not  for  the  lawyer  or  jurist  to  determine  penalties  and  the 
method  of  their  administration.] 

6.  Change  in  character  of  punishments. — [Formerly  the 
penal  consequences  of  crime  followed  mathematically  as  a  cor- 
ollary of  conviction.  ^  Some  of  the  punishments  provided  were 
as  follows:  (1)  Death  and  forfeiture  for  all  felonies,  subject 
to  benefit  of  clergy;  (2)  Corporal  punishmerit  and  mutilation, 
including  whipping,  pillory,  stocks,  ducking,  putting  out  of  eyes, 
scalping,  cutting  of-«ars,  lips,  noses,  hands  and  feet;  (3)  Ban- 
ishment and  compulsory  residence  in  exile;  (4)  Imprisonment 
with  or  without  hard  labor;  (5)  Loss  and  forfeiture  of  property ; 
(6)  Civic  degradation  and  loss  of  political  rights;  (7)  Divorce 
and  loss  of  family  rights.  We  are  getting  away  from  the  idea 
that  the  law  should  set  a  definite  price  on  every  crime,  and  we 
allow  extensive  discretion  within  wide  limits  to  judges  in  impos- 
ing sentence  for  all  crimes,  except  treason  and  murder.  Children 
are  more  and  more  being  dealt  with  in  special  courts  for  juven- 
ile offenders,  and  are  put  under  i  a  system  of  probation  to  over- 
come wayward  tendencies,  as  a  substitute  for  a  definite  penal 
sentence.] 

[So  in  the  case  of  adult  offenders,  the  treatment  should  be 
guided  not  merely  by  the  particular  offence,  but  also  by  wider 
consideration,  such  as  (1)  character,  age,  personality,  and  possi- 
bility of  reformation;     (2)   the  effect  on  dependents  of  the 
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criminal,  particularly  his  wife  and  children ;  (3)  repentance  and 
expiation,  as  shown  by  restitution  and  recompense  to  the  victim 
and  indemnity  to  those  injured  for  the  ill  effects  of  the  crime. 
Habitual,  hardened,  irreclaimable  offenders;  hereditary  degen- 
erates; incorrigible  rogues  and  moral  perverts,  who  habitually 
live  by  deceiving  and  robbing  others,  should  be  permanently 
confined,  or  imprisoned,  as  a  bane  to  human  society,  instead  of 
setting  them  free  to  continue  a  life  of  crime.  With  the  inde- 
terminate sentence  and  a  system  of  probation,  parole,  and  expert 
supervision,  it  will  be  possible  to  make  a  proper  classification 
and  study  of  criminals.] 

7.  Resume  of  punishment. —  [We  have  seen  that  punishment 
is  governed  by  very  complex  and  conflicting  considerations,  sub- 
jective and  objective.  In  the  first  place,  we  mu^t  consider  the 
public  danger  and  the  actual  mischief  of  the  offence.  The  one 
great  object  of  criminal  law  is  to  protect  society  and  satisfy 
the  instinct  of  ^self-preservation  against  evil-doers.  Criminal 
justice  expresses  the  righteous  indignation,  and  condemnation  of 
society  to  an  extent  measured  by  the  severity  of  punishment, 
which  must  be  adequate  to  the  shock  which  the  offence  gives  to 
public  feeling.  It  must,  therefore,  be  felt  to  be  a  just  equiva- 
lent for  what  the  offender  has  inflicted.] 

[In  the  second  place,  in  inflicting  punishment  we  must  con- 
sider the  degrees  of  moral  giiilt  in  the  offender,  not  with  mis- 
placed tenderness,  but  with  discriminating  severity.  The  greater 
the  moral  guilt,  the  greater  the  severity  of  punishment.  It  is  not 
just  that  a  young  person  of  previous  good  character  should,  by 
an  unbending  rule  of  law,  or  a  fixed  sentence,  receive  the  same 
punishment  for  his  first  offence  as  those  wretches,  fallen  into 
hopeless  depths  of  moral  depravity,  whose  wickedness  is  alto- 
gether unpardonable  and  irretrievable, "and  who  are  confirmed 
enemies  of  their  kind.] 

[It  would  seem  evident  that  the  legal  questions  of  defining 
criminal  offences,  and  what  excuses  ought  to  be  admitted  for 
them  in  a  court  of  law  are  distinct  from  the  science  of  what  prin- 
ciples ought  to  regulate  the  infiiction  of  punishment.  It  is  n6t  for 
the  legislature  to  fix  the  time  of  penal  servitude  or  confinement, 
nor  the  manner  in  which  punishment  should  be  carried  into  execu- 
tion, nor  should  the  judge,  in  his  discretion,  fix  an  absolutely 
determinate  sentence,  like  a  judgment  for  damages.     Improve- 
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ments  in  the  definition  of  ofiEences,  and  the  creation  of  degrees 
with  maximum  and  minimum  punishments  are  not  sufficient. 
Definitions  apparently  simple  cover  offences  utterly  dissimilar 
and  deserving  of  widely  different  punishment,  as  murder  and 
manslaughter,  which  must  always  vary  indefinably  in  degrees 
of  guilt.  There  should  be  some  permanent  board  of  experts 
by  whom  mercy  may  be  shown  and  discretion  and  intelligence 
exercised,  as  to  the  length  and  severity  of  punishment.] 
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CHAPTER  XIII. 
OFFENCES  AGAINST  THE  PERSON. 

1.  Definition  of  criminal  offences. — [The  power  of  punish- 
ment is  exercised  only  under  circumstances  and  conditions  speci- 
fied by  law  and  is  subjected  to  very  rigid  and  explicit  regulations. 
This  necessarily  leads  to  technical  distinctions  between  what 
does  and  what  does  not  amount  to  a  criminal  offence.  What 
wrongs  are  punishable  is  determined  not  by  general  principle, 
but  by  the  arbitrary  and  painful  method  of  definition  and 
enumeration.  The  definition  of  criminal  offences  has,  more 
than  any  other  branch  of  the  law,  developed  by  statutes,  and 
has  always  been  difScult  to  extend  by  judicial  decision,  owing 
to  the  dread  of  infringing  the  liberty  of  the  subject.  The 
unpopularity  of  the  Court  of  Star  Chamber  shows  the  difficulty 
in  allowing  courts  discretion  to  punish  offenders  according  to 
tfieir  deserts ;  while  the  extension  of  civil  remedies  by  the  Court 
of  Chancery  encountered  no  such  resistance.] 

2.  Treatment  of  criminal  offences. — [We  shall  not  attempt 
herein  to  recount  in  detail  the  elements  and  ingredients  that 
enter  into  the  definition  of  all  the  various  crimes,  defined  by 
common  law,  or  by  statute,  as  being  worthy  of  punishment.  We 
may  simply  note  in  general  that  they  consist  of  certain  definite 
overt  acts,  capable  of  being  distinctly  'proved,  usually  including 
some  specific  intent,  i.e.,  some  evil  motive,  design,  or  purpose, 
such  as  malice  or  intent  to  defraud,  specified  in  the  definition 
of  the  offence.  We  shall  glance  at  some  of  the  more  noteworthy 
offences  among  the  common  law  crimes,  which  *  are  mala  in  se, 
and  not  merely  mala  prohibita,  and  then  proceed  to  consider  the 
criminal  responsibility  of  the  offender  for  his  acts,  a  matter 
which  depends  almost  entirely  on  common  law  principles  and  not 
upon  arbitrary  definitions.] 

3.  Classification  of  criminal  offences. — [Having  considered 
in  previous  chapters  the  general  nature  and  purpose  of  criminal 
law  and  of  punishments,  and  the  gradation  of  offences,  we  now 
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proceed  to  inquire  into  the  different  classes  of  criminal  offences. 
These  may  be  divided  into:  (1)  Offences  primarily  concerning 
individuals;  (2)  Offences  of  a  general  or  public  nature.  Public 
offences  may  be  divided  into:  (a)  Attacks  on  the  political  con- 
stitution, freedom  and  safety  of  the  state;  (b)  Abuses  and  ob- 
structions of  public  authority,  such  as  the  administration  of 
justice,  the  exercise  of  legislative  and  executive  power,  and  of 
political  rights;  (c)  Acts  injurious  to  the  public  in  general, 
affecting  the  peace,  health,  decency,  good  morals,  and  social  and 
economic  well-being  of  the  people  at  large.  This  class  includes 
police  regulations,  or  mala  prohibita,  acts  in  themselves  indiffer- 
ent which  are  made  penal  by  positive  regulations,  as  well  as  acts 
which  are  mala  in  se.] 

[Offences  against  individuals  may  be  divided  (after  the  man- 
ner of  injuries  in  tort)  into:  (a)  Offences  against  the  person; 
(b)  Offences  against  the  habitation  and  property;  (c)  Offences 
against  personal  relations ;  (d)  Offences  against  a  man's  general 
activities.  This  classification  of  offences  is  one  of  convenience 
merely,  and  cannot  be  strictly  carried  out;  for  example,  adul- 
tery, bigamy,  and  abortion  may  be  classed  either  as  public 
offences,  or  as  offences  against  individuals.  Abortion  may  be 
regarded  as  an  offence  against  the  rights  of  an  infant  in  venture 
sa  mere,  a  wrong  against  the  mother,  or  as  a  wrong  against 
society,  by  interfering  with  the  process  by  which  the  human 
race  is  propagated  and  continued.  Libel  is  classed  by  Black- 
stone  as  an  offence  against  the  public  peace  rather  than  as  an 
offence  against  the  person,  libel  being  made  criminal  because 
of  its  direct  tendency  to  stir  up  a  breach  of  the  peace.] 

4.  Various  offences  against  the  person. — [The  crimes  which 
more  immediately  affect  a  nian's  person  are:  (1)  Felonious 
homicide  in  its  degrees  of  murder  and  manslaughter;  (2)  May- 
hem, disabling  a  man  by  depriving  him  of  an  eye,  tooth,  hand, 
or  other  member  useful  for  fighting,  a  felony  at  common  law; 
(3)  Assault,  battery,  and  wounding,  which  are  misdemeanors 
at  common  law;  (4)  Rape,  the  ravishment  of  a  woman  jforcibly 
and  against  her  will,  a  felony;  (5)  False  imprisonment,  kid- 
napping and  abduction,  misdemeanors.] 

Felonious  homicide.  [Of  all  crimes  against  private  persons, 
the  most  important  is  the  offence  of  homicide,  or  causing  death, 
in  its  several  degrees  of  guilt,  and  of  this  we  shall  speak  more  in 
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detail.  Homicide  may  be  felonious,  excusable,  or  justifiable. 
Criminal,  or  felonious  homicide  is  the  killing  of  a  human  being 
"without  legal  justification  or  excuse.  This  may  be  done  either 
by  killing  one's  self  or  another  person,  including  a  child  born 
alive.J 

5.  Suicide. — Self-murder  is  a  peculiar  species  of  murder, 
being  the  intentional  putting  an  end  to  one's  own  existence. 
Death  puts  the  self -murdered  (felo  de  se)  beyond  the  reach  of 
all  punishment,  though  after  a  coroner's  inquest  his  family 
were  formerly  made  to  suifer  by  his  ignominious  burial  in  the 
highway,  with  a  stake  driven  through  his  body,  instead  of  in  the 
churchyard,  and  by  the  forfeiture  of  his  goods  and  chattels  to 
the  king,  in  the  hope  perhaps  that  such  consequences  would  be 
some  motive  to  restrkin  a  man  from  so  desperate  and  wicked  an 
act.  These  penalties  upon  the  innocent  family  are  now  removed. 
Suicide  admits  of  accessories  before  the  fact,  as  well  as  other 
felonies,  and  if  one  persuades  another  to  kill  himself  and  he 
does  so,  the  advisor  is  guilty  of  murder. 

To  kill  a  child  in  its  mother's  womb  or  only  partly  deliv- 
ered is  not  murder,  although  procuring  an  abortion  after  she 
is  quick  with  child  is  a  misdemeanor  at  common  law,  but  if 
.the  child  be  born  alive  and  is  killed  by  exposure  or  otherwise, 
or  dies  as  a  result  of  injuries  inflicted  before  birth,  it  is 
murder. 

6.  Murder. — Criminal  homicide  is  divided, at  common  law 
into  murder  and  manslaughter.  Murder  is  the  unlawful  killing 
of  a  human  being  with  malice  aforethought.  All  homicide,  is 
presumed  to  be  malicious  and  amounts  to  murder,  unless  where 
justified  by  the  command  or  permission  of  the  law ;  excused  on 
account  of  accident,  mistake,  self-defence,  compulsion,  or  other 
excuse,  or  alleviated  into  manslaughter  by  being  either  the  invol- 
untary consequence  of  some  act  not  strictly  lawful,  or  if  vol- 
untary occasioned  by  some  sudden  and  sufficiently  violent  provo- 
cation. When  once  the  killing  by  the  defendant  is  proved,  it 
is  incumbent  upon  the  prisoner  to  make  out  these  circumstances 
of  justification,  excuse,  or  palliation  to  the  satisfaction  of  the 
court  and  jury,  unless  they  appear  from  the  evidence  of  the 
prosecution,  for  all  homicide  is  presumed  at  common  law  to  be 
murder,  until  at  least  a  reasonable  doubt  to  the  contrary  appears 
upon  evidence. 
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7.  Malice  aforethought. — The  name  of  murder  was  anciently 
applied  only  to  the  secret  killing, of  another.  Murder  became, 
in  time,  the  name  of  all  the  worst  kinds  of  homicide,  and  the 
expression  "malice  aforethought"  was  adopted  as  the  grand 
criterion  which  distinguishes  murder  from  other  killing.  Homi- 
cide was  thus  finally  divided  into  two  main  branches,  murder  and 
manslaughter,  unlawful  killing  with  or  without  malice  afore- 
thought. The  punishment  of  murder  and  that  of  manslaughter 
was  formerly  the  same,  but  by  statute,  benefit  of  clergy  was  taken 
away  from  murder,  while  only  illiterate  persons  continued  to  be 
hung  for  manslaughter.    . 

[It  must  not  be  supposed  that  the  expression  "malice  afore- 
thought" signifies  a  deliberate  act  of  slaughter,  as  where  one 
would  deliberately  and  designedly  kill  another.  The  word 
' '  aforethought ' '  is  practically  unmeaning.  All  killing  is  murder, 
whether  intentional  or  unintentional,  unless  there  be  something 
at  least  to  palliate  the  guilt.  "Malice  aforethought"  indicates 
such  wickedness  attending  the  act  as  cuts  off  all  excuse;  it 
does  not  necessarily  indicate  any  deliberation,  spite,  or  intent, 
but  means  simply  the  absence  of  anything  "to  mitigate  or  exten- 
uate the  guilt,  such  as  dire  provocation.  It  may  exist  where 
the  killing  is  unpremeditated  and  unintentional.  Accident  is 
no  excuse  if  it  be  the  result  of  any  wicked  or  felonious  action. 
Thus,  if  one  intends  to  inflict  grievous  bodily  harm  upon  another 
person,  or  acts  with  gross  negligence  where  there  is  danger  that 
the  act  will  probably  cause  death  or  grievous  bodily  harm  to 
some  person,  and  designedly  kills  a  man,  this  is  murder.  So 
in  the  commission  of  any  felony,  as  arson,  burglary,  or  rape ;  if 
one  accidently  kills  a  man,  he  is  guilty  of  murder.  Likewise 
resisting  by  force  a  peace  officer  in  making  an  arrest,  or  dis- 
persing an  unlawful  assembly,  negatives  all  excuse  for  killing. 
(II  Stephen,  Hist.  Grim.  Law,  p.  119.)  ] 

8.  Degrees  of  murder. — [By  modern  legislation,  the  law 
recognizes  degrees  of  murder,  though  there  were  none  at  common 
law,  including  under  the  first  degree,  deliberate,  premeditated 
killing,  evidenced  by  lying  in  wait,  former  menaces,  or  a  con- 
certed scheme,  such  as  the  use  of  poison.  The  first  degree 
usually  includes  also  accidental  killing  as  the  result  of  violent 
felony,  rape,  mayhem,  burglary,  arson,  or  robbery.  All  other 
murders  are  of  the  second  degree,  and  the  burden  is  on  the 
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state  to  prove  murder  to  be  of  the  first  degree.  The  death 
penalty  is  inflicted  only  for  atrocious  murders  of  the  first 
degree.] 

9.  Voluntajy  manslaughter. — [Manslaughter  is  the  unlaw- 
ful killing  of  another  without  that  "malice  aforethought"  which 
admits  of  no  palliation.  The  distinction  between  the  two  forms 
of  unlawful  homicide  is  obscure  and  intricate,  and  it  is  difficult 
to  enumerate  what  mitigating  circumstances  reduce  felonious 
homicide  from  murder  to  manslaughter.  "We  have  seen  that  the 
absence  of  intent  to  kill  is  not  the  test  by  which  the  less  guilty 
forms  of  criminal  homicide  are  distinguished.  Manslaughter 
has  two  branches:  that  committed  voluntarily  upon  a  sudden 
heat  or  provocation;  and  that  committed  accidentally,  but 
through  negligence  or  in  the  commission  of  some  unlawful  act.] 

Provocation  may  be  sufficient  to  extenuate  the  guilt  even  of 
intentional  homicide,  and  reduce  the  degree  of  criminality  to 
manslaughter,  if  sudden  and  sufficiently  violent  to  deprive  an 
ordinary  person  of  the  power  of  self-control.  If  upon  a  sudden 
quarrel  two  persons  fight  in  hot  blood  on  the  spot,  and  one  of 
them  kills  the  other,  this  is  manslaughter;  and  so  it  is  if  they, 
upon  such  an  occasion,  go  but  and  fight  in  a  field;  for  this  is 
one  continued  act  of  passion;  but  a  fatal  duel  in  cold  blood  is 
murder  in  the  victor  as  well  as  in  the  seconds  of  both  parties. 
So  also  if  a  man  be  greatly  provoked,  as  by  pulling  his  nose 
or  other  great  indignity,  and  immediately  kills  the  aggressor, 
though  this  is  not  excusable  (since  there  is  no  absolute  necessity 
for  doing  it  to  preserve  himself),  yet  neither  is  it  murder,  for 
there  is  some  mitigation  of  guilt.  But  in  this  and  every  other 
case  of  homicide  upon  provocation,  if  there  be  a  sufficient  cooling- 
time  for  passion  to  subside  and  reason  to  interpose,  and  the 
person  so  provoked  afterwards  kills  the  other,  this  is  deliberate 
revenge  and  not  heat  of  blood,  and  accordingly  amounts  to 
murder.  But  if  a  man  takes  another  in  the  act  of  adultery 
with  his  wife,  and  kills  him  directly  upon  the  spot,  this  is 
manslaughter. 

No  affront  by  words  or  gestures  only  is  a  sufficient  provocation 
to  excuse  or  even  to  extenuate  killing.  Neither  may  one  strike, 
shoot,  or  stab  trespassers  for  coming  on  his  premises,  but  may 
only  use  force  not  extending  to  blows  and  wounding,  unless  per- 
sonally assaulted. 
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10.  Accidental  manslaughter. — ^Accidental  homicide  is  ex- 
cusable if  the  killing  be  the  result  of  innocent  and  blameless 
misadventure ;  but  accidental  homicide  wiU  be  either  murder  or 
manslaughter  if  it  be  the  result  of  culpable  negligence,  or  of  the 
commission  of  an  unlawful  act.  In  the  case  of  negligence,  such 
as  careless  driving  or  riding,  careless  handling  of  fire-arms, 
shooting  or  throwing  stones,  the  offence  is  usually  manslaughter, 
although  it  may  amount  to  murder  where  wanton  recklessness 
is  shown  toward  others. 

Illustrations  of  negligence.  If  a  workman  flings  down  a 
stone  or  piece  of  timber  into  the  street  and  kills  a  man,  this 
may  be  either  misadventure,  manslaughter,  or  murder,  accord- 
ing to  the  circumstances  under  which  the  act  is  done;  if  it 
were  in  a  country  village,  where  there  are  few  passersby,  and 
he  calls  out  to  all  people  to  have  a  care,  it  is  misadventure  only ; 
but  if  it  were  in  London  or  other  populous  city,  where  people 
are  continually  passing,  it  is  manslaughter,  though  he  gives 
loud  warning;  and  murder,  if  he  knows  of  their  passing,  and 
gives  no  warning  at  all.  So,  too,  if  a  man  hath  a  beast  that  is 
used  to  do  mischief,  and  he,  knowing  it,  suffers  it  to  go  abroad, 
and  it  kills  a  man ;  even  this  is  manslaughter  in  the  owner ; 
but  if  he  had  purposely  turned  it  loose,  though  barely  to  frighten 
people,  and  make  what  is  called  sport,  it  is  with  us  as  much 
murder  as  if  he  had  incited  a  bear  or  dog  to  worry  them,  as 
this  shows  wanton  indifference  to  their  safety. 

11.  Accidental  fatalities  from  unlawful  acts. — ^When  an  acci- 
dental killing  happens  in  consequence  of  an  unlawful  act,  dis- 
tinctions may  be  made  between    (1)   such  acts  as  manifestly 

"endanger  the  life  of  another;  (2)  those  where  only  a  slight 
degree  of  bodily  violence  is  intended;  and  (3)  those  where  no 
harm  or  violence  to  another  person  is  foreseen.  If  a  person  un- 
fortunately kill  another  by  beating  him,  or  striking  him  in  such 
a  manner  as  shows  only  an  intent  to  chastise  and  not  to  kill  him, 
the  law  so  far  considers  the  absence  of  intention  to  inflict  griev- 
ous injury  as  to  adjudge  it  only  manslaughter  and  not  murder, 
as  if  a  man  strikes  another  with  his  flst  and  death  results;  so 
if  death  resulting  from  the  immoderate  correction  of  a  child 
or  pupil;  likely  to  do  small  injury  only.  But  in  case  of  intent 
to  inflict  grievous  bodily  harm,  as  by  stabbing  a  man,  or  shoot- 
ing at  him,  or  doing  acts  dangerous  to  life,  the  absence  of  intent 
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to  kill  does  not  palliate  the  murder/  In  order  that  death 
resulting  from  an  unlawful  injury  be  deemed  murder  or  man- 
slaughter, it  is  requisite  that  the  death  result  within  a  year  and 
a  day  after  the  stroke  is  received  or  the  cause  of  death  is  admin- 
istered. 

In  the  case  of  purely  accidental  homicide  in  the  commission 
of  an  unlawful  act,  it  depends  upon  the  gravity  and  seriousness 
of  the  offence  which  occasioned  it,  whether  it  be  murder  or 
manslaughter.  Death  caused  unintentionally  is  murder,  if  in 
the  commission  of  a  felony;  but  not  from  an  unlawful  act  not 
amounting  to  felony  or  naturally  dangerous  to  life,  such  as 
shooting  another's  chickens,  with  intent  to  steal  them,  which  is 
manslaughter,  though  formerly  said  to  be  murder.  One  who 
is  present,  aiding  and  abetting  an  unlawful  prize  fight,  is  guilty 
of  manslaughter,  if  one  of  the  fighters  is  killed  by  a  blow  struck 
in  the  fight;  even  in  a  friendly  game  of  foot-ball,  if  one  of  the 
players  uses  foul  and  uncalled-for  violence,  reckless  as  to  whether 
it  produce  serious  injury  or  not,  it  would  be  manslaughter,  at 
the  least,  if  resulting  fatally. 
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CHAPTER  XIV. 
OFFENCES  AGAINST  PROPERTY. 

1.  Offences  against  both  person  and  property. — ^Passing 
from  crimes  against  the  personal  security  of  individuals,  we 
come  to  such  offences  as  more  immediately  affect  their  property. 
We  shall  first  consider  certain  crimes  of  violence  that  affect 
both  personal  security  and  property,  to  wit :  robbery,  arson,  and 
burglary. 

2.  Robbery. — Is  the  felonious  and  forcible  taking  of  goods 
or  money  from  the  person  or  immediate  presence  of  another  by 
violence,  by  putting  him  in  fear  of  violence  and  personal  injury. 
The  violation  of  the  person  by  assault,  makes  the  offence  more 
atrocious  than  privately  stealing,  which  is  a  mere  injury  to 
property. 

3.  Arson. — ^Arson  and  burglary  are  offences  against  the 
habitations  or  abodes  of  individuals  to  which  the  law  gives- 
special  security  and  protection.  Arson  is  the  malicious  and 
willful  burning  of  the  dwelling-house  of  another,, or  such  other 
buildings  as  bams;  stables,  and  out-houses,  which  are  appurte- 
nant to  and  connected  with  the  dwelling,  though  not  contiguous 
thereto. 

This  is  an  offence  of  very  great  malignity,  because  it 
invades  the  right  of  habitation  and  because  fire  is  frequently 
the  cause  of  death,  and  involves  in  the  calamity  persons  un- 
known by  the  incendiary,  and  not  intended  to  be  hurt  by  him. 
We  shall  not  enter  into  the  fine  distinctions  as  to  what  is  such 
a  house  as  may  be  the  subject  of  arson  at  common  law;  it  must 
be  an  occupied  house,  used  as  a  place  of  residence.  There  must 
be  a  malicious  burning,  not  one  by  negligence  or  mischance; 
the  burning  of  any  part  is  sufiicient,  though  the  fire  be  extin- 
guished before  the  building  is  destroyed.  The  offence  of  arson 
(strictly  so  called)  may  be  committed  by  willfully  setting  fire 
to  one's  own  house,  provided  one's  neighbour's  house  is  thereby 
also  burnt;  but  if  no  mischief  is  done  but  to  one's  own,  it  does 
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not  amount  to  felony,  though  the  fire  was  kindled  with  intent  to 
bum  another's. 

4.  Burglary — ^Nocturnal  housebreakiiig. — ^Burglary,  or  noc- 
turnal housebreaking,  burgi  latrocinium,  which  by  our  ancient 
law  is  called  hamesecken,  as  it  is  in  Scotland  to  this  day,  has 
always  been  looked  upon  as  a  very  heinous  offence;  not  only 
because  of  the  abundant  terror  that  it  naturally  carries  with  it, 
but  also  as  it  is  a  forcible  invasion  and  disturbance  of  that  right 
of  habitation,  which  every  individual  might  acquire  even  in  a 
state  of  nature.  The  law  of  England  has  so  particular  and 
tender  a  regard  to  the  immunity  of  a  man's  house,  that  it  styles 
it  hjs  castle,  and  wiU  never  suffer  it  to  be  violated  with  impunity, 
but  justifies  killing  the  intruder  who  forcibly  invades  a  man's 
castle  under  cover  of  darkness. 

The  definition  of  a  burglar,  as  given  us  by  Sir  Edward  Coke, 
is  "he  that  by  night  breaketh  and  eatereth  into  a  mansion- 
house,  with  intent  to  commit  a  felony."  In  this  definition  there 
are  four  things  to  be  considered :  the  time,  the  place,  the  manner, 
and  the  intent.  The  time  must  be  by  night,  and  not  by  day: 
for  in  the  day  time  there  is  no  burglary.  As  to  what  is  reck- 
oned night,  and  what  day,  for  this  purpose :  anciently  the  day 
was  accounted  to  begin  only  at  sun-rising,  and  to  end  imme-, 
diately  upon  sun-set ;  but  the  better  opinion  seems  to  be,  that  if 
there  be  daylight  or  crepusculum  (twilight)  enough,  begun  or 
left  to  discern  a  man's  face  withal,  it  is  no  burglary.  But  this 
does  not  extend  to  moonlight;  for  then  many  midnight  bur- 
glars would  go  unpunished,  and  besides,  the  malignity  of  the 
offence  does  not  so  properly  arise  from  its  being  done  in  the 
dark,  as  at  the  dead  of  night;  when  all  the  creation,  except 
beasts  of  prey,  are  at  rest;  when  sleep  has  disarmed  the  owner, 
and  rendered  his  castle  defenceless.  Housebreaking  by  day  is 
a  mere  trespass  at  common  law. 

5.  BreaJdng  and  entering. — There  must  be  both  breaking 
and  entry  to  complete  a  burglary.  But  they  need  not  be  both 
done  at  once;  for  if  a  hole  be  broken  one  night,  and  the  same 
breakers  enter  the  next  night  through  the  same,  they  are  bur- 
glars. There  must  in  general  be  an  actual  breaking:  not  a 
mere  legal  clausum  f regit  (brea,king  the  close)  (by  leaping 
over  invisible  ideal  boundaries,  which  may  constitute  a  civil 
trespass),  but  a  siibstantial  and  forcible  irruption.     As  at  least 
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by  breaking,  or  taking  out  the  glass  of,  or  otherwise  opening, 
a  window;  pickiag  a  lock,  of  opening  it  with  a  key;  nay,  by 
lifting  up  the  latch  of  a  door,  or  unloosing  any  other  fastening 
which  the  owner  has  provided.  But  if  a  person  leaves  his  doors 
or  windows  open,  it  is  his  own  folly  and  negligence,  and  if  a 
man  enters  therein,  it  is  no  burglary;  yet,  if  he  afterwards  un- 
locks an  inner  or  chamber  door,  it  is  so.  But  to  come  down 
a  chimney  is  held  a  burglarious  entry;  for  that  is  as  much 
closed  as  the  nature  of  things  will  permit.  So  also  to  knock 
at  the  door,  and  upon  opening  it  to  rush  in,  with  a  felonious 
intent:  or  under  pretence  of  taking  lodgings,  to  fall  upon  the 
landlord  and  rob  him ;  or  to  procure  a  constable  to  gain  admit- 
tance, in  order  to  search  for  traitors,  and  then  to  bind  the  con- 
stable and  rob  the  house ;  all  these  entries  have  been  adjudged 
burglarious,  though  there  was  no  actual  breaking ;  for  the  law 
will  not  suffer  itself  to  be  trifled  with  by  such  evasions,  especially 
under  the  cloak  of  legal  process.  And  so,  if  a  servant  opens  a.nd 
enters  his  master's  chamber-door  with  a  felonious  design;  of 
if  any  other  person  lodging  in  the  same  house,  or  in  a  public 
inn,  opens  and  enters  another's  door,  with  such  evil  intent,  it  is 
burglary.  Nay,  if  the  servant  conspires  with  a  robber  and 
lets  him  into  the  house  by  night,  this  is  burglary  In  both ;  for 
the  servant  is  doing  an  unlawful  act,  and  the  opportunity 
afforded  him  of  doing  it  with  greater  ease  rather  aggravates 
than  extenuates  the  guilt. 

6.  Felonious  intent. — As  to  the  intent :  it  is  clear  that  such 
breaking  and  entry  must  be  with  a  felonious- intent,  otherwise 
it  is  only  trespass.  And  it  is  the  same,  whether  such  intention 
be  actually  carried  into  execution,  or  only  demonstrated  by  some 
attempt  or  overt  act,  of  which  the  jury  is  to  judge.'  And  there- 
fore such  a  breach  and  entry  of  a  house  as  has  been  before 
described,  by  night,  with  intent  to  commit  a  robbery,  a  murder, 
a  rape,  or  any  other  felony,  is  burglaiy;  whether  the  thing  be 
actually  perpetrated  or  not. 

Nor  does  it  make  any  difference  whether  the  offence  were 
felony  at  common  law,  or  only  created  so  by  statute ;  since  that 
statute  which  makes  an  offence  felony,  gives  it  incidentally  all 
the  properties  of  a  felony  at  common  law.  Thus  much  for  the 
nature  of  burglary ;  which  is  a  felony  at  common  law,  but  within 
the  benefit  of  clergy. 
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7.  Larceny. — The  next  species  of  offences  are  such  as  con- 
sist in  tlie  dishonest  taking,  misappropriation,  or  fraudulent 
obtaining  of  personal  property,  which  may  usefully  be  compared 
to  torts  infringing  rights  of  property.  The  most  important  is 
larceny,  or  theft,  by  contraction  for  latrociny,  latrocinium, 
"which  is  distinguished  by  the  law  into  two  sorts :  the  one  called 
simple  larceny,  or  plain  theft,  unaccompanied  Avith  any  other 
atrocious  circumstances;  and  mixed  or  compound  larceny,  which 
also  includes  in  it  the  aggravation  of  a  taking  from  one's  house 
or  person. 

And,  first,  of  simple  larceny,  which,  when  it  is  the  stealing  of 
goods  above  the  value  of  twelve-pence,  is  called  grand  larceny; 
when  of  goods  to  that  value,  or  under,  is  petit  larceny ;  offences 
which  are  considerably  distinguished  in  their  punishment,  but 
not  otherwise.  I  shall,  therefore,  first  consider  the  nature  of 
simple  larceny  in  general ;  and  then  shall  observe  the  different 
degrees  of  punishment  inflicted  on  its  two  several  branches. 

Simple  larceny,  then,  "is  the  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another. ' '  This  offence  involves 
both  a  trespass  and  a  conversion.  Fraudulent  conversion  by 
one  already  in  possession  is  embezzlement. 

At  present  we  will  examine  the  nature  of  theft,  or  larceny, 
as  laid  down  in  the  foregoing'  definition. 

8.  The  taMng. — It  must  be  taking  from  the  possession  of 
another.  This  implies  the  consent  of  the  owner  to  be  wanting. 
Therefore,  no  delivery  of  the  goods  from  the  owner  to  the 
offender  on  a  bailment  can  ground  a  larceny.  As  if  A  lends  B 
a  horse,  and  he  rides  away  with  him;  or,  if  I  send  goods  by  a 
carrier,  and  he  carries  them  away ;  these  are  no  larcenies.  But 
if  the  carrier  opens  a  bale  or  pack  of  goods,  or  pierces  a  vessel 
of  wine,  and  takes  away  part  thereof,  or  if  he  carries  it  to  the 
place  appointed,  and  afterwards  takes  away  the  whole,  these 
are  larcenies;  for  here  the  animus  furandi  (with  an  intention 
of  stealing)  is  manifest;  since  in  the  .first  case  he  had  other- 
wise no  inducement  to  open  the  goods,  and  in  the  second  the 
trust  was  determined,  the  delivery  having  taken  its  effect.  But 
bare  non-delivery  shall  not,  of  course,  be  intended  to  arise  from 
a  felonious  design;  since  that  may  happen  from  a  variety  of 
other  accidents.  Neither  by  the  common  law  was  it  larceny  in 
any  servant  to  run  away  with  the  goods  committed  to  him  to 
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keep,  but  only  a  breach  of  civil  trust.  But  if  he  had  not  the 
possession,  but  only  the  custody,  care  and  oversight  of  the 
goods,  as  the  butler  of  the  plate,  the  shepherd  of  the  sheep,  and 
the  like,  the  embezzliag  of  them  is  felony  at  common  law.  So, 
if  a  guest  robs  his  inn  or  tavern  of  a  piece  of  plate,  it  is  larceny : 
for  he  hath  not  the  possession  delivered  to  him,  but  merely  the 
use.  Under  some  circumstances,  also,  a  man  may  be  guilty  of 
felony  by  taking  his  own  goods:  as  if  he  steals  them  from  a 
pawnbroker,  or  any  one  to  whom  he  hath  delivered  and  en- 
trusted them,  with  intent  to  charge  such  bailee  with  the  value; 
or  if  he  robs  his  own  messenger  on  the  road,  with  an  intent  to 
charge  the  hundred  with  the  loss,  according  to  the  statute  of 
Winchester. 

9.  The  canying  away. — There  must  not  only  be  a  taking, 
but  a  carrjdng  away;  cepit  et  asportavit  was  the  old  law-latin. 
A  bare  removal  from  the  place  in  which  he  found  the  goods, 
though  the  thief  does  not  quite  make  off  with  them,  is  a  suffi- 
cient asportation,  or  carrying  away.  As,  if  a  man  be  leading 
another's  horse  out  of  a  close,  and  be  apprehended  in  the  fact; 
or  if  a  guest,  stealing  goods  out  of  an  inn,  has  removed  them 
from  his  chamber  down  stairs;  these  have  been-  adjudged 
sufficient  carryings  away  to  constitute  a  larceny.  Or,  if  a  thief, 
intending  to  steal  plate,  takes  it  (Jut  of  a  chest  in  which  it  was, 
and  lays  it  down  upon  the  floor,  but  is  surprised  before  he  can 
make  his  escape  with  it;  this' is  larceny. 

10.  Animus  furandi. — This  taking  and  carrying  away  must 
also  be  felonious;  that  is,  done  animo  furandi:  or,  as  the  civil 
law  expresses  it,  lucri  causa  (for  the  sake  of  gain).  This  requi- 
site, besides  excusing  those  who  labour  under  incapacities  of 
mind  or  will  (o5vwhom  we  spoke  sufficiently  at  the  entrance  of 
this  book)  indemnifies  also  mere  trespassers,  and  other  petty 
offenders.  A  mere  temporary  borrowing  of  the  horse  or  plough 
of  another  without  his  knowledge,  intending  to  return  it,  is  not 
felonious.  As  if  a  servant  takes  his  master's  horse  without  his 
knowledge,  and  brings  him  home  again;  if  a  neighbour  takes 
another's  plough  that  is  left  in  the  field  and  uses  it  upon  his  own 
land,  and  then  returns  it;  if  under  color  of  arrear  of  rent 
where  none  is  due,  I  distrain  another's  cattle,  or  seize  them; 
all  these  are  misdemeanors  and  trespasses,  but  no  felonies.  So, 
taking  by  mistake  or  under  a  bona  fide  claim  of  title  negatives 
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the  intent  to  steal,  though  the  claim  be  unfounded.  The  ordi- 
nary discovery  of  a  felonious  intent  is  where  the  party  doth 
it  clandestinely;  or,  being  charged  with  the  fact  denies  it. 
But  this  is  by  no  means  the  only  criterion  of  criminality;  for, 
in  cases  that  may  amount  to  larceny,  the  variety  of  circum- 
stances is  so  great,  and  the  complications  thereof  so  mingled, 
that  it  is  impossible  to  recount  all  those  which  may  evidence 
a  felonious  intent,  or  animum  furamdi:  wherefore  they  must 
be  left  to  the  due  and  attentive  consideration  of  the  court  and 
jury. 

11.  Only  personal  property  protected. — This  felonious  tak- 
ing and  carrying  away  must  be  of  the  personal  goods  of  another ; 
for,  if  they  are  things  real,  or  savour  of  the  realty,  larceny  at 
the  common  law  cannot  be  committed  of  them.  Lands,  tene- 
ments, and  hereditaments  (either  corporeal  or  incofporeal)  can- 
not in  their  nature  be  taken  and  carried  away.  And  of  things, 
likewise,  that  adhere  to  the  freehold,  as  com,  grass,  trees,  and  the 
like,  or  lead  upon  a  house,  no  larceny  could  be  committed  by  the 
rules  of  the  common  law;  but  the  severance  of  them  was,  and 
in  many  things  is  still,  merely  a  trespass  which  depended  upon 
the  subtility  in  the  legal  notions  of  our  ancestors.  These  things 
were  parcel  of  the  real  estate;  and,  therefore,  while  they  con- 
tinued so,  could  not,  by  any  possibility,  be  the  subject  of  theft, 
being  absolutely  fixed  and  immovable. 

And  if  they  were  severed  by  violence,  so  as  to  be  changed 
into  movables ;  and,  at  the  same  time,  by  one  and  the  same  con- 
tinued act,  carried  off  by  the  person  who  severed  them,  they 
never  could  be  said  to  be  taken  from  the  proprietor,  in  this  their 
newly  acquired  state  of  mobility  (which  is  essential  to  the  nature 
of  larceny),  being  never,  as  such,  in  the  actual  or  constructive 
possession  of  any  one,  but  of  him  who  committed  the  trespass. 
He  coidd  not,  in  strictness,  be  said  to  have  taken  what  at  that 
time  were  the  personal  goods  of  another,  since  the  very  act  of 
taking  was  what  turned  them  into  personal  goods.  But  if  the 
thief  severs  them  at  one  time,  whereby  the  trespass  is  completed, 
and  they  are  converted  into  personal  chattels,  in  the  construc- 
'tive  possession  of  him  on  whose  soil  they  are  left  or  laid;  and 
come  again  at  another  time,  when  they  are  so  turned  into  per- 
sonalty, and  take  them  away,  it  is  larceny;  and  so  it  is  if  the 
owner,  or  anyone  else,  has  severed  them.     Stealing  ore  out  of 
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mines  is  also  no  larceny,  upon  the  same  principle  of  adherence 
to  the  freehold. 

Writings  and  seounties.  Upon  nearly  the  same  principle  the 
stealing  of  writings  relating  to  a  real  estate  is  no  felony;  but 
a  trespass:  because  they  concern  the  land,  or  (according  to  our 
technical  language)  savour  of  the  realty,  and  are  considered  as 
part  of  it  by  the  law :  so  that  they  descend  to  the  heir,  together 
with  the  land  which  they  concern.  Bonds,  bills,  and  notes, 
which- concern  mere  choses  in  action,  were  also,  at  the  common 
law,  held  not  to  be  such  goods  whereof  larceny  might  be  com- 
mitted; "being  of  no  intrinsic  value,  and  not  importing  any 
property  in  possession  of  the  person  from  whom  they  are  taken. 
But  by  the  statute  2  Geo.  II,  e.  25,  they  are  now  put  upon  the  ~ 
same  footing,  with  respect  to  larcenies,  as  the  money  they  were 
meant  to  secure. 

Intrinsic  value  of  animals.  Larceny  also  cannot  be  committed 
of  animals  in  which  there  is  no  property  either  absolute  or  quali- 
fied: as  of  beasts  that  are  ferce  naturae  (of  a  wild  nature)  and 
unreclaimed,  such  as  deer,  hares,  and  conies  in  a  forest,  chase, 
or  warren;  fish  in  an  open  river  or  pond,  or  wild  fowls  at  their 
natural  liberty.  But  if  they  are  reclaimed  or  confined,  and 
may  serve  for  food,  it  is  otherwise,  even  at  common  law:  for 
of  deer  so  inclosed  in  a  park  that  they  may  be  taken  at  pleasure, 
fish  in  a  tank  and  pheasants  or  partridges  in  a  mew,  larceny  may 
be  committed. 

But  of  aU  valuable  domestic  animals,  as  horses  and  other 
beasts  of  draught,  and  of  animals  domitce  naturae  (of  a  tame 
nature),  which  serve  for  food,  as  neat  or  other  cattle,  swine, 
poultry,  and  the  like,  and  of  their  fruit  or  produce,  taken  from 
them  while  living,  as  milk  or  wool,  larceny  may  be  committed; 
and  also  of  the  flesh  of  such  as  are  either  domitce  or  ferce  natures 
(of  a  wild  nature),  when  kiUed.  As  to  those  animals  which  do 
not  serve  for  food,  and  which,  therefore,  the  law  holds  to  have 
no  intrinsic  value,  as  dogs  of  all  sorts,  and  other  creatures  kept 
for  whim  and  pleasure,  though  a  man  may  have  a  base  property 
therein,  and  maintain  a  civil  action  for  the  loss  of  them,  yet 
they  are  not  of  such  estimation  as  that  the  crime  of  stealing  them 
amounts  to  larceny. 

12.  Capital  punishment. — [The  stealing  of  goods  aUove  the 
value  of  12  pence  was,  for  many  centuries,  a  felony  punishable 
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with  death,  and  this  is  one  of  the  causes  of  the  great  technicality 
of  the  criminal  law.] 

Blackstone,  writing  ia  1765,  says  that:  Though  the  inferior 
species  of  theft,  or  petit  larceny,  is  only  punished  by  imprison- 
ment or  whipping  at  common  law,  yet  the  punishment  of  grand 
larceny,  or  the  stealing  above  the  value  of  twelvepeme  (which 
sum  was  the  standard  in  the  time  of  King  Athelstan,  eight  hun- 
dred years  ago)  is  regularly  death.  Which,  considering  the 
great  intermediate  alteration  in  the  price  or  denomination  of 
money  is  undoubtedly  a  very  rigorous  constitution;  and  made 
Sir  Henrj*  Spelman  (above  a  century  since,  when  money  was  at 
twice  its  present  rate),  complain  that  ■^hile  every  thing  else 
was  risen  in  its  nominal  value,  and  become  dearer,  the  life  of 
man  had  continually  grown  cheaper.  ~" 

It  is  true,  that  the  mercy  of  juries  will  often  make  them  strain 
a  point,  and  bring  in  larceny  to  be  under  the  value  of  twelve- 
pence,  when  it  is  really  of  much  greater  value,  but  this,  though 
evidently  justifiable  and  proper  when  it  only  reduces  the  present 
nominal  value  of  money  to  the  ancient  standard,  is  otherwise 
a  kind  of  pious  perjury,  and  does  not  at  all  excuse  our  common 
law  in  this  respect  from  the  imputation  of  severity,  but  rather 
strongly  confesses  the  charge. 

It  is  likewise  true,  that  by  the  merciful  extensions  of  the 
benefit  of  clergy  by  our  modem  statute  law,  a  person  who  com- 
mits a  simple  larceny  to  the  value  of  thirteen  pence,  or  thirteen 
himdred  pounds,  though  guilty  of  a  capital  offence,  shall  be 
excused  the  pains  of  death ;  but  this  is  only  for  the  first  offence. 
And  in  many  cases  of  simple  larceny  the  benefit  of  clergy  is 
taken  away  by  statute;  as  for  horse-stealing  in  the  principals, 
and  accessories  both  before  and  after  the  fact. 

13.  Compound  larceny.-— ^Mixed  or  compound  larceny  is  such 
as  has  all  the  properties  of  the  former,  but  is  accompanied  with 
either  one  or  both  of  the  aggravations  of  a  taking  from  one's 
house  or  person. 

First,  therefore,  of  larceny  from  the  house,  and  then  of  larceny 
from  the  person. 

Larceny  from  the  house,  though  it  seems  (from  the  consider- 
ations mentioned  in  the  preceding  chapter)  to  have  a  higher 
degree  of  guilt  than  simple  larceny,  yet  it  is  not  at  all  distin- 
guished from  the  other  at  common  law;  unless  where  it  is 

93 


94  BLACKSTONE'S  COMMENTARIES 

accompanied  with  the  circumstance  of  breaking  the  house  by 
night,  and  then  we  have  seen  that  it  falls  under  another  descrip- 
tion, viz. :  that  of  burglary. 

Bobbery.  Larceny  from  the  person  is  either  by  privately 
stealing;  or  by  open  and  violent  assault,  which  is  usually 
called  rooDery. 

The  offence  of  privately  stealing  from  a  man's  person,  as  by 
picking  his  pocket  or  the  like,  privily  without  his  knowledge, 
was  debarred  of  the  benefit  of  clergy,  so  early  as  by  the  statute 
8  Eliz.  c.  4.  But  then  it  must  be  such  a  larceny  as  stands  in 
need  of  the  benefits  of  clergy,  viz.,  of  above  the  value  of  twelve- 
pence  ;  else  the  offender  shall  not  have  judgment  of  death.  For 
the  statute  creates  no  new  offence;  but  only  prevents  the 
prisoner  from  praying  the  benefit  of  clergy,  and  leaves  him  to 
the  regular  judgment  of  the  ancient  law.  This  severity  (for 
a  most  severe  law  it  certainly  is)  seems  to  be  owing  to  the  ease 
with  which  such  offences  are  committed,  the  difficulty  of  guard- 
ing against  them,  and  the  boldness  with  which  they  were 
practiced. 

Open  and  violent  larceny  from  the  person,  or  robbery,  the 
rapina  of  the  civilians,  is  the  felonious  and  forcible  taking  from 
the  person  of  another  of  goods  or  money  to  any  value,  by  vio- 
lence or  putting  him  to  fear.  There  must  be  a  taking,  other- 
wise it  is  no  robbery.  A  mere  attempt  to  rob  was  indeed  held 
to  be  felony,  so  late  as  Henry  the  Fourth's. time,  but  afterwards 
it  was  taken  to  be  only  a  misdemeanor,  and  punishable  with 
fine  and  imprisonment;  till  the  statute  7  Geo.  II,  c.  21,  which 
makes  it  a  felony  (transportable  for  seven  years)  unlawfully  and 
maliciously  to  assault  another  with  any  offensive  weapon  or  in- 
strument ;  or  by  menaces,  or  by  other  forcible  or  violent  manner, 
to  demand  any  money  or  goods ;  with  a  felonious  intent  to  rob. 

If  the  thief,  having  once  taken  a  purse,  returns  it,  still  it 
is  a  robbery ;  and  so  it  is  whether  the  taking  be  strictly  from 
the  person  of  another,  or  in  his  presence  only;  as,  where  a 
robber  by  menaces  and  violence  puts  a  man  in  fear,  and  drives 
away  his  sheep  or  his  cattle  before  his  face.  But  if  the  taking 
be  not  either  directly  from  his  person,  or  in  his  presence,  it  is 
no  robbery.  It  is  immaterial  of  what  value  the  thing  taken  is : 
a  penny  as  well  as  a  pound,"  thus  forcibly  extorted,  makes  a 
robbery. 
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14.  Embezzlement. — [The  scope  of  larceny  at  common  law 
was  far  too  narrow  to  furnish  adequate  protection  to  personal 
property.  The  old  common  law  doctrine  that  a  person  who  stole 
property  intrusted  to  him  was  liable  to  no  punishment  was 
ridiculed  by  Swift  in  Gulliver's  Travels,  where  the  fact  was 
pointed  out  that  a  breach  of  trust,  or  the  fraudulent  dealing 
with  property  innocently  received  deserves  punishment  as  much 
as  a  felonious  taking.  "The  English  law  of  criminal  misappro- 
priation has  been  extended  piecemeal  by  fictions  and  by  special 
legislation  confined  to  particular  instances;  and  the  resulting 
mass  is  at  once  heterogeneous  and  incomplete."  Kenny,  Out- 
lines Grim.  Law,  p.  238.] 

[The  crime  of  embezzlement  is  a  statutory  extension  of  the 
crime  of  larceny  to  cover  cases  where  there  is  a  deprivation  of 
personal  property  by  dishonest  conversion,  but  no  fraudulent 
trespass  or  taking.  It  consists  in  fraudulent  conversion  by  a 
bailee,  the  misappropriation  of  property  by  a  person  to  whom  it 
has  been  intrusted;  not  in  a  distinct  act  of  taking  from  the 
possession  of  another  without  his  consent  as  in  larceny.  Claim 
'  of  title  made  in  good  faith,  even  though  untenable,  negatives  this 
offence,  as  there  must  be  animus  furandi.  Unlawful  retention 
of  the  property  of  another  to  offset  or  pay  demands  held  against 
him  is,  however,  not  justified  or  excused,  and  constitutes  embez- 
zlement.] 

15.  Obtaining  property  by  false  pretences. — [Where  a  swin- 
dler obtains  the  ownership  of  goods  by  fraudulently  inducing 
the  owner  to  part  with  his  title  to  them,  we  have  the  statutory 
offence  of  obtaining  property  by  false  pretences.  This  is,  in 
effect,  the  criminal  aspect  of  the  tort  of  deceit.  Where  the  owner 
was  induced  to  give  up  the  possession  merely  but  not  the  owner- 
ship of  his  goods  this  was  the  crime  of  larceny  by  trick,  as 
where  one  gets  permission  to  try  another's  horse  and  rides  off 
■mth  it.] 

[False  pretences  may  be  regarded  as  an  offence  not  against 
property,  but  against  the  "right  of  self -protective  choice." 
The  loss  of  property  is  merely  the  particular  damage  that  char- 
acterizes criminal  deceit.  Accordingly  the  rules  relating  to  the 
tort  of  deceit  apply  in  general  to  false  pretences.  Representa- 
tions as  to  future  events  are  treated  here  also  as  matters  of 
conjecture  upon  which  every  person  must  exercise  his  own 
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judgment  unless  indeed  as  in  tort  some  representation  as  to  the 
present  be  implied.  Drawing  a  check  for  instance  implies  cer- 
tain representations  of  present  facts,  although  it  is  on  its  face 
only  an  order  for  a  future  act;" it  implies  that  the  drawer  has 
account  with  that  bank,  and  that  he  has  authority  to  draw  on 
it  for  that  amount,  and  that  in  the  ordinary  course  of  events 
the  check  will  be  duly  honored.  Kenny,  Outlines  Grim.  Law, 
p.  246.] 

16.  Extortion. —  [Extortion  is  similar  to  false  pretences  in 
that  it  is  the  obtaining  of  the  transfer  of  property  from  another 
by  duress,  by  a  consent  obtained  by  the  wrongful  use  of  force, 
or  fear,  or  imder  color  of  official  right.  At  common  law  the 
obtaining  of  money  and  property  by  force,  fear  and  duress  was 
not  extortion,  except  in  the  case  of  a  public  officer  acting  under 
color  of  his  office.  A  taking  of  the  possession  merely,  by  force, 
where  there  is  no  passing  of  title  is,  of  course,  robbery.  Statutes 
extend  the  crime  of  extortion  to  cover  the  obtaining  of  property 
by  threats,  blackmail,  or  threatening  letters  to  compel  a  transfer 
of  property  against  one's  wUl.] 

17.  Forgery. —  [Forgery  is  the  offence,  at  common  law,  of 
"the  fraudulent  making  or  alteration  of  a  writing  to  the  preju- 
dice of  another  man's  right."  This  crime  is  the  offence  of 
making  preparation  to  obtain  property  by  the  false  pretence 
of  a  false  document.  If  the  attempt  is  carried  out,  the  crime  of 
false  pretences,  also,  is  perpetrated;  but  the  mere  making  of  a 
false  document  (like  counterfeiting  coin)  with  the  intent  to 
deceive  and  defraud  another  is  forgery,  without  the  actual  utter- 
ing or  attempting  to  pass  it  off,  or  the  actual  obtaining  of  prop- 
erty by  the  forged  or  altered  instrument.] 

18.  Forcible  entry  and  detainer. — An  offence  against  the 
peaceful  possession  of  real  property  is  that  of  a  forcible  entry 
and  detainer;  which  is  committed  by  violently  taking  or  keep- 
ing possession  of  lands  and  tenements,  with  menaces,  force  and 
arms,  and  without  the  authority  of  law.  This  was  formerly 
allowable  to  every  person  disseised,  or  turned  out  of  possession,, 
unless  his  entry  was  taken  away  or  barred  by  his  own  neglect, 
or  other  circumstances.  But  this  being  found  very  prejudicial 
to  the  public  peace,  it  was  thought  necessary  by  several  statutes 
to  restrain  all  persons  from  the  use  of  slich  violent  methods, 
even  of  doing  themselves  justice;  and  much  more  if  they  have 
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no  justice  in  their  claim.  So  that  the  entry  now  allowed  by  law 
is  a  peaceable  one;  that  forbidden  is  such  as  is  carried  on  and 
maintained  with  force,  with  violence,  and  unusual  weapons. 

19.  Malicious  mischief. —  [Mischievous  damage  to  real  or 
personal  property,  is  another  species  of  injury  to  private  right 
which  by  statute  is  made  a  public  crime.  This  is  such  as  is 
done,  not  animo  furandi,  or  with  an  intent  of  gaining  by  an- 
other's loss;  but  either  out  of  a  spirit  of  wanton  cruelty,  or 
black  and  diabolical  revenge.  In  which  it  bears  a  near  relation 
to  the  crime  of  arson,  which  was  the  only  form  of  injury  to  real 
property  recognized  by  the  common  law  as  a  crime.  There  are  ^ 
now  statutes  which  make  a  variety  of  malicious  and  mischievous 
trespasses,  such  as  cutting  and  carrying  away  trees  or  things 
attached  to  the  soil,  punishable  as  misdemeanors.] 
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CHAPTER  XV. 
OFFENCES  OF  A  PUBLIC  OR  A  GENERAL  NATURE. 

1.  Classes  of  public  offences. — [Passing  from  offences  against 
the  person  or  property  rights  of  individuals,  we  come  to 
crimes  such  as  more  especially  affect  public  or  general  interests. 
These  include  (1)  political  offences,  the  revolt  of  members  of 
the  state  against  the  duly  constituted  authority  or  government 
which  they  are  bound  to  defend  and  support;  (2)  interferences 
with  the  due  exercise  of  the  functions  of  government,  legislative, 
executive,  or  judicial,  as  by  bribery  and  corruption;  (3)  offences 
against  the  public  peace  and  order,  safety,  health,  good  morals, 
and  the  social  and  economic  weU-being  of  the  people  at  large.] 

2.  Treason. —  [The  political  importance  of  treason  would 
make  it  interesting  to  follow  the  history  of  this  offence  which  is 
connected  with  the  most  stirring  periods  of  English  history,  yet 
we  can  only  indicate  its  general  nature.  At  the  ancient  common 
law,  the  definition  of  treason  was  vague,  and  it  was  possible  for 
subservient  judges  to  construe  all  political  opposition,  discussion, 
or  agitation  as  treason  against  the  government.  Treason,  how- 
ever, attained  a  statutory  definition  in  1352  (25  Edward  III, 
c.  2),  earlier  than  any  other  criminal  offence;  and  from  this 
statute  we  derive  the  phrases  employed  in  the  American  law  of 
treason.] 

American  Law.  [Treason  against  the  United  States  is  very 
carefully  defined  and  limited  by  the  Constitution,  and  it  can 
consist  only  "in  levying  war  against  them, "  or  in  "adhering  to 
their  enemies,  giving  them  aid  and  comfort."  Const,  of  United 
States,  Art.  Ill,  §  3.  And  by  the  same  section,  "No  person 
shall  be  convicted  of  treason,  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on  confession  in  open  court." 
See,  also,  act  of  April  30,  1790,  1  Stat,  at  Large,  112,  prescribing 
the  penalty  of  death  for  this  offence.  Treason  may  also  be  com- 
mitted against  the  several  states.  The  crime  is  generally  defined 
and  limited  in  the  state  constitutions  in  the  same  manner  as  in 
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the  Constitution  of  the  United  States,  and  the  punishment  pre- 
scribed is  the  same.] 

3.  Chang^e  in  conception  of  treason. — [The  old  feudal  con- 
ceptions of  treason  have  been  transformed.  It  is  no  longer  a 
class  of  offences,  nor  does  it  include  personal  injuries  to  the 
chief  executive,  his  family,  or  other  public  officers.  Treason,  in 
American  Law,  is  essentially  a  breach  of  the  obligation  of  alle- 
giance, which  binds  every  citizen  to  defend  the  national  inde- 
pendence, territory,  honor,  and  interests  of  his  country,  to  serve 
in  the  army  or  national  guard  when  required  against  foreign 
enemies,  and  to  uphold  the  established  government.  The  dis- 
tinction between  the  king  or  supreme  ruler  and  the  State  is 
unknown  to  English  law,  and  allegiance  there  is  the  feudal  bond 
of  personal  loyalty  to  the  prince.] 

4.  Two  branches  of  treason. —  [Treason  consists  in  two  very 
different  species  of  disloyalty,  described  by  phrases  long  in  use, 
and  to  which  .an  artificial  meaning  has  been  attached  by  strained 
constructions,  instead  of  being  expressed  in  plain  words:  (1) 
Treason  "by  adhering  to  foreign  enemies,  giving  them  aid  and 
comfort,"  covers  offences  against  the  external  safety  of  the 
state,  bythe  treachery  and  disloyalty  of  its  citizens.  In  our 
law,  the  country  or  state  is  the  object  of  this  crime  and  not  the 
president  or  king.  "Adhering  to  foreign  enemies"  is  a  vague 
expression  which  includes  assisting  in  an  armed  attack  on  one's 
country  by  foreign  enemies,  giving  them  information,  as  a  spy, 
in  time  of  war,  furnishing  them  provisions  and  arms,  treacher- 
ously surrendering  forts,  ships,  or  places  to  them ;  desertion  to, 
and  joining  with,  them  in  warlike  attack,  instigating  foreigners 
to  invade,  or  intriguing  to  facilitate  their  hostile  entrance. 
Treason  can  only  be  committed  by  citizens  and  persons  owing 
permanent  or  temporary  allegiance  by  reason  either  of  birth  or 
residence.] 

[Treason  by  levying  war  is  extended  to  include  insurrections, 
and  forcible  attempts  to  overthrow  the  established  government. 
This  is  legally  the  most  important  species  of  treason,  and  its 
careful  definition  is  necessary  as  a  protection  to  the  freedom  of 
political  agitation  and  discussion.  It  has  been  extended  in  Eng- 
land so  far  as  to  include  great  riots  to  further  any  political 
object.  In  case  of  rebellion,  the  rebels  are  technically  traitors 
against  the  government,  and  if  captured  or  defeated,  the  pris- 
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oners  may  be  executed  as  such ;  yet  even  before  the  final  success 
of  a  forcible  revolution,  the  revolutionary  side  in  a  great  civil 
war  may  become  strong  enough  to  compel  the  established  govern- 
ment to  treat  its  adherents  as  enemies  entitled  to  quarter,  and 
not  as  traitors.  The  paradoxical  effect  of  the  final  success  of 
rebellion  and  forcible  revolution  is  to  turn  traitors  into  heroes, 
and  to  mark  a  new  departure  in  the  political  institutions  of 
the  country,  as  when  the  independence  of  the  United  States 
was  achieved  in  the  American  War  of  Revolution.  II  Stephen, 
Hist.  Crim.  Law,  pp.  221-283.  If  the  British  power  had  been 
re-established  ov'er  the  colonies  every  one  who  took  part  in 
the  war,  or  adhered  to  those  who  did  so,  would  have  been 
technically  a  traitor,  and  liable  to  be  executed  as  such.  But 
war  must  be  met  extra-judicially,  with  armed  force  and  not 
by  judicial  punishment;  when  a  rebellion  has  suffered  defeat 
in  the  field,  subsequent  punishment  seems  cruel,  and  is  not 
practiced  by  modem  civilized  nations,  though  wholesale  execu- 
tions took  place  under  the  notorious  Judge  Jeffreys  after  the 
rising  of  Monmouth  against  James  II.] 

5.  Possible  conflict  between  law  and  justice.^  [In  political 
offences,  a  distressing  conflict  may  occur  between  law  and  justice. 
No  government  can  exist  which  does  not  protect  itself  from 
attacks  on  its  authority.  II  Stephen,  Hist.  Crim.  Law,  p.  85. 
The  duly  constituted  authority  must  therefore  vindicate  its 
power  in  order  to  be  respected,  even  at  the  expense  of  the  lives 
of  its  enemies,  and  the  law  must  treat  rebellions  as  wicked  and 
malicious  in  all  cases.  Questions  of  sovereignty  can  be  deter- 
mined only  by  force,  and  even  those  who  assert  the  fundamental 
natural  right  of  the  people  to  change  their  institutions,  if  they 
become  intolerably  bad,  may  be  executed  as  traitors  by  the  law, 
though  they  fall  as  "devoted  patriots  and  glorious  martyrs  to 
the  divine  cause  of  liberty."  Such  is  the  possible  conflict  be- 
tween freedom  and  authority,  which  can  only  be  reconciled  when 
liberty  and  authority  are  combined,  and  when  government  is 
established  upon  the  sovereignty  of  the  people  and  the  rights  of 
man,  instead  of  resting  upon  an  arbitrary  and  military  basis.] 

6.  Offences  against  the  public  peace. — [We  shall  pass  over 
the  offences  which  consist  of  abuses  and  obstructions  of  public 
authority,  such,  for  instance,  as  offences  against  public  justice 
by  perjury,  subornation  of  perjury  (the  offence  of  procuring 
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one  to  swear  falsely) ;  bribery,  the  taking  or  offering  a  reTO^a — 
to  influence  an  ofScial's  action  in  office;  embracery,  or  the  tam- 
pering with  juries ;  compounding  felonies ;  contempt  of  court ; 
falsifying  records;  and  proceed  to  offences  against  the  public 
peace.] 

The  king's  peace.  [This  was  the  name  applied  to  the  protec- 
tion given  by  the  king,  which  came  to  be  extended  over  all  per- 
sons and  places  against  forcible  acts  of  violence.  Every  crime  is 
to  a  greater  or  lesser  extent  a  breach  of  the  peace ;  that  is,  a  dis- 
turbance of  that  security,  tranquillity,  and  quiet  in  which  the  va- 
rious pursuits  of  life  should  be  carried  on,  free  from  interruption 
by  violence  and  frauds,  a  condition  which  it  is  the  first  object  of 
all  government  to  maintain.  Some  offences  tend  merely  to  break 
the  peace  against  some  particular  person,  whereas  others  inter- 
fere with  it  on  a  wider  scale,  by  acts  which  affect  the  tranquillity 
of  a  considerable  number  of  persons  or  an  extensive  local  area. 
II  Stephen,  Hist.  Crim.  Law,  p.  241.] 

7.  Kiots — Routs— Unlawful  assemblies. — These  are  direct 
breaches  of  the  general  public  peace.  Unlawful  assemblies  are 
where  three  or  more  persons  assemble  themselves  together  in 
terrorem  populi,  for  the  commission  of  some  crime  or  in  such  a 
way  as  to  create  alarm  and  reasonable  fear  of  a  breach  of  the 
peace.  An  unlawful  assembly  develops  into  a  rout  so  soon  as  it 
makes  any  advances  toward  carrying  out  its  illegal  purpose.  The 
rout  will  become  a  riot  as  soon  as  three  or  more  actually  do  an 
unlawful  act  of  violence ;  as  if  they  beat  a  man ;  or  even  if  they 
do  lawful  acts  in  a  violent  and  tumultuous  manner.  All  these 
three  offences  are  misdemeanors. 

[It  is  said  by  Stephen  that  riots  differ  only  in  degree  from 
civil  war  and  rebellion,  but  a  clear  distinction  exists  between 
insurrections  and  rebelliolis,  which  are  risings  of  a  political 
nature,  to  subvert  the  authority  of  government;  and  riots  dis- 
turbing the  public  tranquillity  by  attacks  on  other  citizens,  where 
there  is  no  dispute  of  constitutional  authority.  Even  a  riot  of 
great  proportions,  where  the  mob  attempts  to  bum  down  an 
entire  city,  is  not  a  political  demonstration,  and  though  the 
military  be  called  out  to  suppress  it,  is  a  very  different  thing 
from  treason  by  levying  war.] 

8.  Felonious  rioting — Reading  the  riot  act. — The  statute 
1  Geo.  I,  Stat.  2,  c.  5,  enacts,  generally,  that  if  any  twelve  per- 
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sons  are  unlawfully  assembled  to  the  disturbance  of  the  peace, 
and  any  one  justice  of  the  peace,  sheriff,  under-sheriff,  or  mayor 
of  a  town,  shall  think  proper  to  command  them,  by  proclamation, 
io  disperse,  if  they  contemn  his  orders  and  continue  together  for 
one  hour  afterwards,  such  contempt  shall  be  felony,  without 
benefit  of  clergy.  And,  farther,  if  the  reading  of  the  proclama- 
tion be  by  force  opposed,  or  the  reader  be  in  any  manner  willfully 
hindered  from  the  reading  of  it,  such  opposers  and  hinderers  are 
felons,  without  benefit  of  clergy :  and  all  persons  to  whom  such 
proclamation  ought  to  have  been  made,  and  knowing  of  such 
hinderance,  and  not  dispersing,  are  felons,  without  benefit  of 
clergy.  There  is  an  indemnifying  clause,  in  case  any  of  the  mob 
be  unfortunately  killed  in  the  endeavor  to  disperse  them:  this 
being  copied  from  the  act  of  Queen  Mary. 

[Every  citizen,  however,  as  well  as  peace  officers  and  the  mili- 
tia, has,  by  common  law,  the  right  and  duty  of  using  even  deadly 
violence,  whenever  it  is  indispensable  for  the  purpose  of  protect- 
ing person  and  property  against  a  felonious  mob  of  rioters, 
without  any  proclamation.] 

9.  Affrays. — (From  aj(fra*er,  to  terrify.)  Are  the  fighting  of 
two  or  more  persons  -in  some  public  place,  to  the  terror  of  his 
majesty's  subjects;  for,  if  the  fighting  be  in  private,  it  is  no 
affray,  but  an  assault.  Affrays  may  be  suppressed  by  any  pri- 
vate person  present,  who  is  justifiable  in  endeavoring  to  part 
the  combatants,  whatever  consequence  may  ensue.  But  more 
especially  the  constable,  or  other  similar  ofScer,  however  denom- 
inated, is  bound  to  keep  the  peace;  and  to  that  purpose  may 
break  open  doors  to  suppress  an  affray,  or  apprehend  the  af- 
frayers ;  and  may  either  carry  them  Ijefore  a  justice,  or  imprison 
them  by  his  own  authority  for  a  convenient  space  till  the  heat 
is  over ;  and  may  then  perhaps  also  make  them  find  sureties  for 
the  peace. 

10.  Criminal  libels. — These  are  malicious  defamations  of  any 
person,  made  public  by  either  printing,  writing,  signs  or  pictures, 
in  order  to  provoke  him  to  wrath,  or  expose  him  to  public  hatred, 
contempt,  and  ridicule.  The  direct  tendency  of  these  libels  is 
the  breach  of  the  public  peace,  by  stirring  up  the  objects  of 
them  to  revenge,  and  perhaps  to  bloodshed.  The  communication 
of  a  libel  to  any  one  person  is  a  publication  in  the  eye  of  the  law : 
and  therefore  the  sending  an  abusive  private  letter  to  a  man  is 
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as  much  a  libel  as  if  it  were  openly  printed,  for  it  equally  tends 
to  a  breach  of  the  peace.  For  the  same  reason  it  is  immaterial 
with  respect  to  the  essence  of  a  libel,  whether  the  matter  of 
it  be  true  or  false;  since  the  provocation,  and  not  the  falsity, 
is  the  thing  to  be  punished  criminally:  though  doubtless, 
the  falsehood  of  it  may  aggravate  its  guilt  and  enhance  its 
punishment. 

In  a  civil  action,  we  may  remember,  a  libel  must  appear  to  be 
false,  as  well  as  scandalous ;  for,  if  the  charge  be  true,  the  plain- 
tiff has  received  no  private  injury,  and  has  no  ground  to  demand 
a  compensation  for  himself,  whatever  offence  it  may. be  against 
the  public  peace;  and  therefore,  upon  a  civil  action,  the  truth 
of  the  accusation  may  be  pleaded  in  bar  of  the  suit.  But,  in  a 
criminal  prosecution,  the  tendency  which  all  libels  have  to  create 
animosities,  and  to  disturb  the  public  peace,  is  the  whole  that  the 
laws  considers.  And,  therefore,  in  such  prosecutions,  the  only 
points  to  be  inquired  into  are,  first,  the  making  or  publishing  of 
the  book  or  writing :  and,  secondly,  whether  the  matter  be  crim- 
inal: and,  if  both  these  points  are  against  the  defendant,  the 
offence  against  the  public  is  complete.  The  punishment  of  such 
libellers,  for  either  making,  repeating,  printing,  or  publishing 
the  libel,  is  fine,  and  such  corporal  punishment  as  the  court  in  its 
discretion  shall  inflict :  regarding  the  quantity  of  the  offence,  and 
the  quality  of  the  offender. 

11.  Public  nuisances. — ^Public  or  common  nuisances  are  a 
species  of  offence,  similar  in  nature  to  the  private  sort,  which  con- 
sist in  doing  a  thing  to  the  annoyance  of  a  whole  community  or 
to  an  indefinite  number  of  persons,  and  not  merely  to  some  par- 
ticular land  owner;  as  where  the  public  are  obstructed  in  the 
enjoyment  of,  highways,  bridges,  and  public  rivers.  All  those 
offensive  trades  and  manufactures,  which,  when  injurious  to  a 
private  land  owner  are  actionable,  are,  when  detrimental  to  the 
public,  punishable  by  public  prosecution.  Anything  injurious 
to  health,  or  offensive  to  the  senses,  so  as  to  essentially  interfere 
with  the  comfortable  enjoyment  of  life  or  property  by  an  entire 
neighborhood  or  a  considerable  number  of  persons,  even  when 
resulting  from  the  exercise  of  private  rights,  comes  within  these 
limitations  upon  conduct  on  behalf  of  the  general  welfare.  Pub- 
lic prosecution  is  a  mere  substitute  for  civil  action  for  such  public 
torts. 
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Two  curious  instances  of  common  law  nuisances  are  as  follows : 
Eaves-droppers,  or  such  as  listen  under  walls  or  windows  or 
the  eaves  of  a  house  to  hearken  after  discourse,  and  thereupon  to 
frame  slanderous  and  mischievous  tales,  are  a  common  nuisance. 
A  common  scold,  communis  rixatrix  (for  our  law-Latin  con- 
fines it  to  the  feminine  gender),  is  a  public  nuisance  to  her 
neighborhood.  For  which  offence  she  may  be  indicted:  and  if 
convicted,  shall  be  sentenced  to  be  placed  in  a  certain  engine  of 
correction  called  the  trpbueket,  castigatory,  or  cucking  stool, 
which,  in  the  Saxon  language,  is  said  to  signify  the  scolding 
stool ;  though  now  it  is  frequently  corrupted  into  duckiag  stool, 
because  the  residue  of  the  judgment  is,  that,  when  she  is  so 
placed  therein,  she  shall  be  plunged  in  the  water  for  her 
punishment. 

12.  Police  regfulations. — [Beyond  the  self-evident  limitation 
on  the  exercise  of  private  rights  and  pursuits  which  existed  at 
common  law  under  the  head  of  public  nuisances,  there  is  a  great 
volume  of  statutes  accumulating  yearly,  for  the  due  regulation 
of  the  domestic  order  of  the  state;  whereby  individual  citizens 
of  the  state,  like  members  of  a  well  governed  family,  are  bound 
to  conform  their  general  behavior  to  conventional  rules  of  pro- 
priety, good  neighborhood,  public  economy,  and  social  coopera- 
tion; and  to  be  decent,  industrious  and  inoffensive  in  their 
respective  stations.  These  are  of  infinite  variety  and  need  not 
be  referred  to  further.  Though  they  are  classed  as  crimes,  they 
differ  in  nature  from  injurious  offences  and  do  not  even  involve 
so  much  culpability  as  ordinary  torts.  Indeed,  criminal  intent 
is  frequently  not  required,  as  for  example  in  the  violation  of 
statutes  concerning  sale  of  adulterated  articles,  diseased  meat, 
and  certain  dealings  with  drunkards  or  minors.], 

13.  Attempts  and  inchoate  offences. — [At  common  law 
every  attempt  to  commit  any  criminal  offence,  whether  the 
ulterior  offence  be  felony  or  misdemeanor,  is  itself  a  misde- 
meanor. By  various  statutes  particular  attempts  have  been 
made  felonies,  such  as  attempts  to  commit  murder.] 

[Apart  from  any  doctrine  as  to  attempts,  many  offences  are  not 
directly  injurious,  but  only  so  in  their  tendency;  they  are  in 
the  nature  of  attempts  to  commit  some  further  injury  or  wrong, 
as  forgery  is  the  mere  preparation  to  defraud  or  obtain  property 
by  false  pretences.     So  treason  is  essentially  an  attempt  to 
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subvert  the  established  government.  If  it  fully  succeeds  it  ceases 
to  be  treason  and  becomes  a  successful  resolution  or  new  de- 
parture in  the  political  history  of  the  country.  II  Stephen,  Hist. 
Grim.  Law,  p.  221.] 

[The  law  as  to  what  amounts  to  an  attempt  is  necessarily 
vague.  In  general  the  act  must  be  closely  connected  with  the 
actual  execution  of  the  offence,  a  mere  preparation  which  does 
not  approach  to  a  carrying  out  of  the  design,  is  insufficient.  The 
act  must  come  sufficiently  proximate  or  close  to  be  necessarily 
referable  to  the  crime,  though  in  serious  crimes  the  act  may  be 
more  remote  than  in  minor  offences.  There  has  been  some  doubt 
whether  if  success  were  physically  impossible,  as  in  the  case  of 
a  man  attempting  to  pick  an  empty  pocket,  or  shoptfejg  at  a  log 
intending  to  kill  a  man,  the  effort  would  amount  tpf;a  criminal 
attempt.  The  better  view  would  seem  to  be  that  such  acts,  if 
apparently  possible,  are  dangerous  and  punishable.] 

Criminal  conspiracy.  [The  mere  agreement  of  two  or  more 
persons  to  commit  a  crime  or  to  carry  out  any  unlawful  or 
immoral  plan  which  is  injurious  to  the  public,  as  a  conspiracy  in 
unlawful  restraint  of  trade  or  competition,  is  itself  a  criminal 
offence.  Conspiracy  to  carry  on  malicious  prosecution  was  for- 
merly punishable  by  an  extremely  severe  punishment  called  the 
"vHlain"  judgment.     II  Stephen,  Hist.  Crim.  Law,  p.  227.] 

Incitement.  [A  person  w;ho  counsels,  procures,  or  commands, 
another  to  commit  either  a  felony  or  misdemeanor  is  guilty  of 
the  misdemeanor  of  incitement.  If  the  offence  be  committed  he 
becomes  still  more  guilty,  as  accessory  before  the  fact  to  felony, 
or  as  a  principal  offender  in  treason  or  misdemeanor.  II  Stephen^ 
Hist.  Crim.  Law,  p.  230.] 

14.  Extra-territorial  offences — Piracy. — [A  state  ordinarily 
extends  the  protection  of  criminal  sanctions  only  against  offences 
committed  within  its  own  territory.  A  wrongdoer  coining  into 
its  borders  from  abroad  will  not  be  punished,  since  the  foreign 
country  alone  has  jurisdiction  to  punish  the  crime.  But  the 
criminal  jurisdiction  of  a  country  extends  over  aU  vessels  regis- 
tered in  its  ports  and  flying  its  flag,  even  if  lying  in  the  port  of 
another  country.] 

[On  the  high  seas,  also,  where  there  is  no  sovereignty  or  gov- 
ernment, violent  acts  which  threaten  the  safety  of  vessels  of  aU, 
nations,  such  as  mutiny  or  seizure  of  a  ship,  armed  violence^ 
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warlike  capture,  make  it  necessary  for  a  nation  to  protect  itself 
and  its  citizens  against  force  and  violence  abroad  as  well  as 
at  home.] 

Piracy.  The  crime  of  piracy,  or  robbery  and  depredation 
upon  the  high  seas,  is  an  offence  against  the  universal  law  of 
society;  a  pirate  being,  according  to  Sir  Edward  Coke,  hostis 
humani  generis  (an  enemy  to  mankind).  As,  therefore,  he  has 
renounced  all  the  benefits  of  society  and  government,  and  has 
reduced  himself  afresh  to  the  savage  state  of  nature,  by  declaring 
war  against  all  mankind,  all  mankind  must  declare  war  against 
him;  so  that  every  community  hath  a  right,  by  the  rule  of  self- 
defence,  to  inflict  that  punishment  upon  him  which  every  indi- 
vidual would  in  a  state  of  nature  have  been  otherwise  entitled 
to  dOj  for  any  invasion  of  his  person  or  personal  property. 

Piracy  generic  term.  [The  offence  of  piracy,  by  common  law, 
is  not  susceptible  of  any  precise  definitioiij  but  consists  in  com- 
mitting those  acts  of  robbery  and  depredation  upon  the  high 
seas,  which  require  punishment  even  though  extra-territorial. 
In  addition  to  mutiny,  and  warlike  capture  of  ships,  many  other 
offences  have  been  made  piracy  by  statute.  Thus  any  commander 
betraying  his  trust,  and  running  away  with  any  ship  or  cargo; 
or  yieldfng  them  up  voluntarily  to  a  pirate ;  or  any  person  con- 
fining the  master  of  a  vessel  or  endeavoring  to  make  a  revolt  on 
board,  were  by  English  statutes  to  be  adjudged  pirates  and  to 
suffer  death.] 
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CHAPTER  XVI. 
ACCOUNTABILITY  FOB  CRIMINAL  OFFENCES. 

1.  Union  of  act  and  intent. —  [Having  in  the  preceding  sec- 
tions, considered  in  general  the  various  criminal  offences,  we  are 
led  next  to  inquire  into  the  second  great  branch  of  criminal  law, 
namely,  that  relating  to  criminal  responsibility  and  the  general 
conditions  of  guilt  in  the  offender.  To  make  a  complete  crime, 
or  offence  punishable  by  law,  there  must  be  both  act  and  also 
guilt,  mens  rea,  or  an  accountable  mind,  in  the  offender.  An 
overt  act  is  the  first  essential ;  although  in  forp  conscientice  (in 
the  tribunal  of  conscience)  moral  guilt  alone,  a  fixed  design  or 
will  to  commit  a  criminal  offence,  is  almost  as  heinous  as  the 
commission  of  it,  yet,  as  no  human  tribunal  can  search  the  heart 
or  fathom  the  intentions  of  the  mind,  otherwise  than  they  are 
demonstrated  by  outward  actions,  it  therefore  cannot  punish  for 
what  it  cannot  know.  For  which  reason,  among  others,  some 
definite  overt  act,  that  is,  some  movement  of  the  body  with 
external  consequences,  capable  of  being  distinctly  proved,  is 
necessary  to  constitute  a  criminal  offence  making  a  man  liable 
to  punishment. 

From  offence  to  offender.  The  primary  basis  of  inquiry  by 
criminal  justice  is,  then,  the  commission  of  some  act,  some  crim- 
inal offence,  the  corpus  delicti.  Criminal  law,  regards  mainly 
the  consequences  resulting  from  such  an  offence  as  injurious  to 
the  community,  and  endeavors  to  prevent  such  offences  from 
recurring  by  a  suffering  imposed  upon  the  offender.  The  second 
stage  of  the  inquiry  is  therefore  to  fasten  the  act  upon  the 
offender  and  trace  the  injurious  event  back  to  the  guilty  mind 
responsible  for  it.] 

2.  Criminal  Intent,  general  and  specific. — As  a  mere  criminal 
intent  without  a  criminal  act  is  no  crime,  so,  on  the  other  hand, 
the  mere  committing  of  the  punishable  act  is  no  crime  without 
the  accountable  mind,  called  mens  rea  or  criminal  intent.  Actus 
nan  facit  reum  nisi  mens  sit  red.    [' '  The  idea  of  moral  wickedness 
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is  interwoven  with  that  of  legal  crime."  This  does  not  mean 
that  there  cannot  be  such  a  thing  as  legal  guilt  where  there  is 
no  moral  guilt;  Neither  does  it  indicate  that  there  is  some 
particular  vicious  state  of  mind  called  a  "mens  rea,"  the  ab- 
sence of  which,  on  any  particular  occasion,  deprives  what  would 
be  otherwise  a  crime,  of  its  criminal  character.  The  general  rule, 
as  in  tort,  is  that  men  are  responsible  for  their  voluntary  actions 
unless  they  come  within  certain  exceptions  of  justification  or 
excuse.  An  involuntary  or  an  accidental  wrong  (if  non-negli- 
gent) does  not  in  general  induce  guilt :  the  concurrence  of  the 
will,  when  it  has  its  choice  either  to  do  or  avoid  the  offence  in 
question,  being  the  only  thing  that  renders  a  man  accountable 
to  punishment  or  to  action  for  redress,  excepting  in  cases  of 
absolute  liability:] 

Specific  intent,  the  mental  element  in  offences.  [The  corpus 
delicti  or  criminal  offence  frequently  includes  a  mental  as  well 
as  a  physical  element,  which  may  be  described  as  the  "specific 
intent."  The  act  is  punishable,  or  more  severely  punishable,  by 
reason  of  the  specific  intent  with  which  it  is  done;  the  spirit, 
motive  or  design  of  the  offender.  Such  are  the  animus  furandi 
or  intent  to  deprive  the  owner  of  his  property  permanently, 
fraudulently  and  without  claim  of  right,  which  is  an  essential 
element  of  larceny  and  embezzlement ;  the  various  sorts  of  culpa- 
bility that  come  within  the  "malice  aforethought"  of  murder; 
the  "malicious  wilfullness"  in  arson  and  malicious  mischief; 
the  intent  to  defraud  in  forgery.  The  specific  intent  is  specified 
in  the  definition  of  the  particular  offence  and  is  a  part  of  it;  if 
not  present,  that  particular  offence  has  not  been  committed. 
General  intent,  on  the  other  hand,  is  that  condition  of  mind  and 
will  (not  necessarily  of  intentional  wr6ngdoing)  which  makes 
the  offender  liable  to  punishment  for  offences  in  general;  it 
relates  to  the  general  mental  conditions  of  criminal  responsi- 
bility. Specific  intent,  if  required,  may  necessarily  include  mens 
rea  or  the  general  conditions  of  accountability.  Mens  rea  may, 
however,  exist  even  in  the  case  of  accidental  offences.] 

3.  Absolute  liability. — [There  may  be  criminal  intent  and 
offenders  may  be  accountable  for  offences,  even  when  the  result 
of  their  acts  is  purely  accidental  and  the  offender  never  intended 
to  commit  the  criminal  offence  in  which  his  act  results.  Law 
in  its  earliest  days  tries  to  make  men  answer  for  all  the  ills  of 
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an  obvious  kind  that  their  deeds  bring  upon  their  fellows,  no 
matter  what  their  intentions  or  motives.  This  rigid  principle, 
which  charges  a  man  with  all  the  evil  he  has  done,  is  gradually 
mitigated  to  hold  him  only  for  harm  which  he  has  intended  or 
which  is  caused  by  his  negligence  or  unlawful  conduct.  II  Pol- 
lock &  Maitland,  History  Eng.  Law,  470,  471.] 

Of  accident  as  an  excuse  for  killing  we  shall  find  more  occa- 
sion to  speak  soon ;  at  present  only  observing,  that  if  any  acci- 
dental mischief  happens  to  follow  from  the  performance  of  a 
lawful  act,  the  party  stands  excused  from  all  guilt ;  but  if  a  man 
be  doing  any  thing  unlawfully,  and  a  consequence  ensues  which 
he  did  not  foresee  or  intend,  as  the  death  of  a  man  or  the  like, 
his  want  of  foresight  shall  be  no  excuse ;  for,  being  guilty  of 
one  offence,  in  doing  antecedently  what  is  in  itself  unlawful,  he 
is  criminally  guilty  of  whatever  consequence  may  follow  the  first 
misbehavior. 

[The  establishment  of  a  reasonable  standard  of  responsibility 
is  a  task  upon  which  the  law  is  still  at  work.  A  mean  must  be 
found  between  these  two  extremes — absolute  liability  for  aU 
harm  done  and  liability  only  for  harm  that  is  both  done  and 
intended.  Our  law  started  not  with  the  maxim  Mctus  non  facit 
reum  nisi  mens  sit  rea  but  from  the  other  extreme:  Factum 
reputdbitur  pro  voluntate.  "We  still  hang  as  guilty  of  "wilful 
murder  by  malice  aforethought"  the  man  who  killed  when  he 
meant  only  to  infiict  some  grievous  bodily  harm,  or  commit  an 
entirely  different  felony  or  even  misdemeanor.  Any  such  idea 
as  negligence  is  approached  not  as  a  basis  of  liability  but  as 
negativing  a  possible  excuse  on  the  ground  of  accident  or  inno- 
cent misadventure.]  II  Pollock  &  Maitland,  Hist.  Eng.  Law, 
p.  475. 

4.  Principles  of  liability  illustrated  by  homicide. — [Since 
there  is  no  common  law  felony  except  manslaughter  without 
some  element  of  specific  intent  and  almost  necessarily  actual 
intent,  these  general  principles  of  criminal  liability  are  best 
exemplified  in  connection  with  responsibility  for  homicide. 
Every  homicide  that  is  neither  justifiable  nor  yet  excusable  as 
the  result  of  misadventure  or  self-defence,  was  in  Braeton's  age 
felonious.  Blackstone  points  out  that  even  in  ease  of  misad- 
venture, the  law  presumes  negligence,  or  at  least  a  want  of 
sufScient  caution  in  him  who  was  so  unfortunate  as  to  commit  it. 
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He  therefore  is  excusable  though  not  altogether  faultless;  and 
even  in  the  case  of  self-defence  the  law  intends  some  misbehavior 
in  the  person  who  takes  life,  and  distinguishes  such  excusable 
killing  from  the  justifiable  killing  of  a  malefactor  by  the  com- 
mand or  express  permission  of  the  law.  "We  shall  now  examinie 
various  matters  of  justification  and  excuse,  which  illustrate  the 
principles  of  criminal  responsibility,  more  particularly  in  rela- 
tion to  homicide.] 

5.  Justification  by  judicial  and  executive  authority. — 
Justifiable  homicide  is  of  divers  kind,  being  such  as  is  done  by 
express  authority  or  permission  of  law  without  any  criminal 
will,  intention,  or  desire,  and  without  any  inadvertence  or  neg- 
ligence in  the  party  killing,  and  therefore  without  any  shadow 
of  blame.  As,  for  instance,  by  virtue  of  such  an  office  as  obliges 
one,  in  the  execution  of  public  justice,  to  put  a  malefactor  to 
death,  who  has  forfeited  his  life  by  the  laws  and  verdict  of  his 
country.  This  is  an  act  of  necessity,  and  even  of  civil  duty; 
and  therefore  not  only  justifiable,  but  commendable,  where  the 
law  requires  it.  But  the  law  must  require  it,  otherwise  it  is  not 
justifiable:  therefore,  wantonly  to  kill  the  greatest  of  malefac- 
tors, a  felon  or  a  traitor,  attainted  or  outlawed,  deliberately, 
tmcompelled,  and  extra- judicially,  is  murder,  although  the  suf- 
ferer deserved  death.  And  farther,  if  judgment  of  death  be 
given  by  a  judge  not  authorized  by  lawful  commission,  and 
execution  is  done  accordingly,  the  judge  is  guilty  of  murder. 
And  upon  this  account.  Sir  Matthew  Hale  himself,  though  he 
accepted  the  place  of  a  judge  of  the  common  pleas  under  Crom- 
well's government,  since  it  is  necessary  to  decide  the  disputes 
of  civil  property  in  the  worst  of  times,  yet  declined  to  sit  on 
the  crown  side  at  the  assizes,  and  try  prisoners;  having  very 
strong  objections  to  the  legality  of  the  usurper's  commission;  a 
distinction  perhaps  rather  too  refined ;  since  the  punishment  of 
crime  is  at  least  as  necessary  to  society  as  maintaining  the 
boundaries  of  property.  Judgment  of  death,  when  legal,  must 
be  executed  by  the  proper  officer,  or  his  appointed  deputy;  for 
no  one  else  is  required  by  law  to  do  it,  which  requisition  it  is 
that  justifies  the  homicide.  If  another  person  doth  it  of  his  own 
head,  it  is  held  to  be  murder :  even  though  it  be  the  judge  him- 
self. 

It  must  farther  be  executed  servato  juris  ordine,  "accord- 
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ing  to  the  order  of  the  court,"  it  must  pursue  the  sentence  of 
the  court. 

If  an  ofScer  beheads  one  who  is  adjudged  to  be  hanged,  or 
vice  versa,  it  is  murder :  for  he  is  merely  ministerial,  and  there- 
fore only  justified  when  he  acts  under  the  authority  and  com- 
pulsion of  the  law. 

6.  Justification  by  prevention  of  crime. — ^Again,  in  some 
cases  homicide  is  justifiable,  rather  by  the  permission,  than  by 
the  absolute  command,  of  the  law,  either  for  the  advancement 
of  public  justice,  which  without  such  indemnification  would 
never  be  carried  on  with  proper  vigor;  or,  in  such  instances 
where  it  is  committed  for  the  prevention  of  some  atrocious  crime, 
which  otherwise  cannot  be  avoided. 

Homicides  committed  for  the  advancement  of  public  justice 
are:  (1)  Where  an  officer,  in  the  execution  of  his  office,  either 
in  a  civil  or  criminal  case,  kills  a  person  that  assaults  and  resists 
him.  (2)  If  an  officer,  or  any  private  person,  attempts  to  take  a 
man  charged  with  felony,  and  is  resisted;  and,  in  the  endeavor 
to  take  him,  kills  him.  (3)  In  case  of  a  riot,  or  rebellious  assem- 
bly, the  officers  endeavoring  to  disperse  the  mob  are  justifiable 
in  killing  them,  both  at  common  law,  and  by  the  riot  ^ct.  But 
in  all  these  cases,  there  must  be  an  apparent  necessity  on  the 
officer's  side,  viz. :  that  the  party  could  not  be  arrested  or  appre- 
hended, the  riot  could  not  be  suppressed,  the  prisoners  could  not 
be  kept  in  hold,  unless  such  homicide  were  committed:  other- 
wise, without  such  absolute  necessity,  it  is  not  justifiable. 

Champions.  If  the  champions  in  a  trial  by  battle  killed  either 
of  them  the  other,  such  homicide  was  justifiable,  and  was  im- 
puted to  the  just  judgment  of  God,  who  was  thereby  presumed 
to  have  decided  in  favor  of  the  truth. 

Killing  to  prevent  dangerous  felony.  In  the  next  place,  such 
homicide  as  is  committed  for  the  prevention  of  any  forcible  and 
atrocious  crime,  is  justifiable  by  the  law  of  nature ;  and  also  by 
the  law  of  England,  as  it  stood  so  early  as  the  time  of  Bracton. 
If  any  person  attempts  a  robbery  or  murder  of  another,  or 
attempts  to  break  open  a  house  in  the  night-time  (which  extends 
also  to  an  attempt  to  bum  it),  and  shall  be  killed  in  such  at- 
tempt, the  slayer  shall  be  acquitted  and  discharged.  This 
reaches  not  to  any  crime  unaccompanied  by  force,  as  picking  of 
pockets;  or  to  the  breaking  open  of  any  house  in  the  daytime, 
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unless  it  carries  with  it  an  attempt  of  robbery  also.  So  the 
Jewish  law,  which  punished  no  theft  with  death,  makes  homicide 
only  justifiable  in  case  of  nocturnal  housebreaking;  if  a  thief 
be  found  breaking  in,  and  he  be  "smitten  that  he  die,  there 
shall  no  blood  be  shed  for  him:  but  if  the  sun  be  risen  upon 
him,  there  shall  blood  be  shed  for  him ;  for  he  should  make  full 
restitution."  At  Athens,  if  any  theft  was  committed  by  night, 
it  was  lawful  to  kUl  the  criminal,  if  taken  in  the  fact:  and  by 
the  Roman  law  of  the  twelve  tables,  a  thief  might  be  slain  by 
night  with  impunity :  or  even  by  day,  if  he  armed  himself  with 
any  dangerous  weapon :  which  amounts  very  nearly  to  the  same 
as  is  permitted  by  our  constitutions. 

Defence  of  chastity.  The  Roman  law  also  justifies  homicide, 
when  committed  in  defence  of  the  chastity  either  of  one's  self 
or  relations:  and  so  also,  according  to  Selden,  stood  the  law  in 
the  Jewish  republic.  The  English  law  likewise  justifies  a  woman 
killing  one  who  attempts  to  ravish  her :  and  so,  too,  the  husband 
or  father  may  justify  killing  a  man  who  attempts  a  rape  upon 
his  wife  or  daughter:  but  not  if  he  takes  them  in  adultery  by 
consent,  for  the  one  is  forcible  and  felonious,  but  not  the  other. 
And  I  make  no  doubt  but  the  forcibly  attempting  a  crime  of  a 
still  more  detestable  nature  may  be  equally  resisted  by  the  death 
of  the  unnatural  aggressor.  Yet  the  law  of  England,  like  that 
of  every  other  well-regulated  community,  is  too  tender  of  the 
public  peace,  too  careful  of  the  lives  of  the  subjects,  to  suffer 
with  impunity  crime  in  general  to  be  prevented  by  death, 
unless  the  same,  if  committed,  would  also  be  dangerous  to  life 
itself. 

7.  Excusable  homicide — Accident. — ^In  the  instances  of  justi- 
fiable homicide,  it  may  be  observed,  that  the  slayer  is  in  no  kind 
of  fault  whatsoever,  not  even  in  the  minutest  degree ;  and  is  there- 
fore to  be  totally  acquitted  and  discharged,  with  commendation 
rather  than  blame.  But  that  is  not  quite  the  case  in  excusable 
homicide,  the  very  name  whereof  imports  some  fault,  some  error, 
or  omission;  so  trivial,  however,  that  the  law  excuses  it  from 
the  guilt  of  felony,  though,  in  strictness,  it  judges  it  deserving  of 
some  little  degree  of  punishment. 

Accident  from  lawful  act.  Excusable  homicide  is  of  two  sorts ; 
either  per  infortunium,  by  misadventure ;  or  se  defendendo,  upon 
a  principle  of  self-preservation.    We  will  first  see  wherein  these 
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two  species  of  homicide  are  distinct,  and  then  wherein  they 
agree. 

Homicide  per  infortunium  or  misadventure  is  where  a  man, 
doing  a  lawful  act,  without  any  intention  of  hurt  or  culpable 
negligence,  unfortunately  kills  another:  as  where  a  man  .is  at 
work  with  a  hatchet,  and  the  head  thereof  flies  off,  and  kills  a 
stander-by :  or  where  a  person,  qualified  to  keep  a  gun,  is  shoot- 
ing at  a  mark,  and  undesignedly  kills  a  man:  for  the  act  is 
lawful,  and  the  effect  is  merely  accidental.  So  where  a  parent 
is  moderately  correcting  his  child,  a  master  his  apprentice  or 
scholar,  or  an  ofiSeer  punishjng  a  criminal,  and  happens  to  occa- 
sion his  death,  it  i^  only  misadventure ;  for  the  act  of  correction 
is  lawful:  but  if  he  exceeds  the  bounds  of  moderation,  either 
in  the  manner,  the  instrument,  or  the  quantity  of  punishment, 
and  death  ensues,  it  is  manslaughter  at  least,  and  in  some  cases 
(according  to  the  circumstances)  murder :  for  the  act  of  im- 
moderate correction  is  unlawful.  (Rex  v.  Oxley,  23  Can.  Crim. 
Cas.  262.) 

8.  Self-defence. — ^Homicide  in  self-defence,  or  se  defen- 
dendo,  upon  a  sudden  affray,  is  also  excusable,  rather  than  justi- 
fiable, by  the  English  law.  This  species  of  self-defence  must  be 
distinguished,  from  that  just  now  mentioned,  as  calculated  to 
hinder  the  perpetration  of  a  capital  crime ;  which  is  not  only  a 
matter  of  excuse,  but  of  justification.  But  the  self-defence  which 
we  are  now  speaking  of  is  that  whereby  a  man  may  protect  him- 
self from  an  assault,  or  the  like,  in  the  course  of  a  sudden  broil 
or  quarrel,  by  killing  him  who  assaults  him. 

Apparent  necessity  must  exist.  This  right  of  natural  defence 
does  not  imply  a  right  of  attacking ;  for,  instead  of  attacking  one 
another  for  injuries  past  or  impending,  men  need  only  have 
recourse  to  the  proper  tribunals  of  justice.  They  cannot,  there- 
fore, legally  exercise  this  right  of  preventing  defence,  but  in 
sudden  and  violent  cases  where  apparently  certain  and  imme- 
diate suffering  would  be  the  consequence  of  waiting  for  the  assist- 
ance of  the  law.  Wherefore,  to  excuse  homicide  by  the  plea  of 
self-defence,  it  must  appear  that  the  slayer  had  no  other  possible 
(or,  at  least,  probable)  means  of  escaping  from  his  assailant. 

Doctrine  of  retreat  to  the  wall.  It  is  frequently  difficult  to 
distinguish  this  species  of  homicide,  (upon  chance-medley  in  self- 
defence)  from  that  of  manslaughter,  in  the  proper  legal  sense 
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of  the  word.  But  the  true  criterion  between  them  seems  to  be 
this :  when  both  parties  are  actually  combating  at  the  time  when 
the  mortal  stroke  is  given,  the  slayer  is  then  guilty  of  man- 
slaughter; but  if  the  slayer  has  not  begun  the  fight,  or  having 
begun,  endeavors  to  decline  any  farther  struggle,  and  after- 
wards, being  closely  pressed  by  his  antagonist,  kills  him  to  avoid 
his  own  destruction,  this  is  homicide  excusable  by  self-defence. 
For  which  reason  the  law  requires  that  the  person  who  kills 
another,  in  his  own  defence,  should  have  retreated  as  far  as  he 
conveniently  or  safely  can,  to  avoid  the  violence  of  the  assault, 
before  he  turns  upon  his  assailant ;  and  that  not  factitiously,  or 
in  order  to  watch  his  opportunity,  but  for  a  real  tenderness  of 
shedding  his  brother's  blood.  And  though  it  may  be  cowardice 
in  time  of  war  between  two  independent  nations,  to  flee  from  an 
enemy;  yet  between  two  fellow-subjects  the  law  countenances 
no  such  point  of  honor;  because  courts  are  the  vindices  injuria- 
rum  (avengers  of  injuries),  and  will  give  to  the  party  wronged 
all  the  satisfaction  he  deserves.  The  party  assaulted  must  there- 
fore flee  as  far  as  he  conveniently  can,  either  by  reason  of  some 
wall,  ditch,  or  other  impediment;  or  as  far  as  the  fierceness  of 
the  assault  will  permit  him:  for  it  may  be  so  fierce  as  not  to 
allow  him  to  yield  a  step,  without  manifest  danger  of  his  life, 
or  enormous  bodily  harm :  and  then  in  his  defence  he  may  kill 
his  assailant  instantly.  And  this  is  the  doctrine  of  universal 
justice,  as  well  as  of  the  municipal  law. 

Self-imposed  necessity.  If  the  person  assaulted  does  not  fall 
upon  the  aggressor  till  the  affray  is  over,  or  when  he  is  running 
away,  this  is  revenge,  and  not  defence.  Neither,  under  the  color 
of  self-defence,  will  the  law  permit  a  man  to  screen  himself  from 
the  guilt  of  deliberate  murder:  for  if  two  persons,  A  and  B, 
agree  to  fight  a  duel,  and  A  gives  the  first  onset,  and  B  retreats 
as  far  as  he  safely  can,  and  then  kills  A,  this  is  murder ;  becausie 
of  the  previous  malice  and  concerted  design.  But  if  A  upon  a 
sudden  quarrel  assaults  B  first,  and  upon  B's  returning  the 
assault  A  really  and  bona  fide  flees;  and,  being  driven  to  the 
wall,  turns  again  upon  B  and  kills  him;  this  may  be  se  defen- 
dendo  according  to  some  of  our  writers;  though  others  have 
thought  this  opinion  too  favorable:  inasmuch  as  the  necessity, 
to  which  he  is  at  last  reduced,  originally  arose  from  his  own 
fault.    Under  this  excuse  of  self-defence,  the  principal  civil  and 
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natural  relations, are  comprehended;  therefore  master  and  ser- 
vant, parent  and  child,  husband  and  wife,  killing  an  assailant 
in  the  necessary  defence  of  each  other  respectively,  are  excused; 
the  act  of  the  relation  assisting  being  construed  the  same  as  the 
act  of  the  party  himself. 

9.  Necessity  as  an  excuse  for  killing. — There  is  one  species 
of  homicide,  se  defendendo,  where  the  party  slain  is  equally  inno- 
cent as  he  who  occasions  his  death :  and  yet  this  homicide  is  also 
excusable  from  the  great  universal  principle  of  self-preservation, 
which  prompts  every  man  to  save  his  own  life  preferably  to 
that  of  another,  whefe  one  of  them  must  inevitably  perish.  As, 
among  others,  in  that  case  mentioned  by  Lord  Bacon,  where  two 
persons,  being  shipwrecked,  and  getting  on  the  same  plank,  but 
finding  it  not  able  to  save  them  both,  one  of  them  thrusts  the 
other  from  it,  whereby  he  is  drowned.  He  who  thus  preserves 
his  own  life  at  the  expense  of  another  man's  is  excusable  through 
unavoidable  necessity,  and  the  principle  of  self-defence:  since 
their  both  remaining  on  the  same  weak  plank  is  a  mutual, 
though  innocent,  attempt  upon,  and  an  endangering  of  each 
other's  life. 

Necessity  as  excuse  for  stealing.  There  is  yet  another  case 
of  necessity,  which  has  occasioned  great  speculatioii  among  the 
writers  upon  general  law,  viz.,  whether  a  man  in  extreme  want 
of  food  or  clothing  may  justify  stealing  to  relieve  his  present 
necessities.  And  this  both  Grotius  and  Puffendorf ,  together  with 
many  other  of  the  foreign  jurists,  hold  in  the  affirmative ;  main- 
taining by  many  ingenious,  humane,  and  plausible  reasons,  that 
in  such  cases  the  community  of  goods,  by  a  kind  of  tacit  confes- 
sion of  society,  is  revived.  And  some  even  of  our  own  lawyers 
have  held  the  same,  though  it  seems  to  be  an  unwarranted  doc- 
trine, borrowed  from  the  notions  of  some  civilians :  at  least  it  is 
now  antiquated,  the  law  of  England  admitting  no  such  excuse 
at  present.  And  this  its  doctrine  is  agreeable  not  only  to  the 
sentiments  of  many  of  the  wisest  ancients,  particularly  Cicero, 
who  holds  that  "suum  cuique  incommodum  ferendum  est,  potius 
quant  de  alterius  commodis  detrahendum"  (every  one  must  bear 
his  own  inconvenience,  rather  than  detract  from  the  convenience 
of  another) ;  but  also  to  the  Jewish  law,  as  certified  by  King 
Solomon  himself:  "If  a  thief  steals  to  satisfy  his  soul  when  he 
is  hungry,  he  shall  restore  sevenfold,  he  shall  give  all  the  sub- 
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stance  of  his  house:"  which  was  the  ordinary  punishment  for 
theft  in  that  kingdom.  And  this  is  founded  upon  the  highest 
reason:  for  men's  properties  would  be  under  a  strange  inse- 
curity, if  liable  to  be  invaded  according  to  the  wants  of  others, 
of  which  wants  no  man  can  possibly  be  an  adequate  judge,  but 
the  party  himself  who  pleads  them.  Where  charity  is  reduced 
to  a  system,  and  interwoven  in  our  very  constitution,  our  laws 
ought  by  no  means  to  be  taxed  with  being  unmerciful  for  denying 
this  privilege  to  the  necessitous. 

10.  Compulsion. —  [The  mere  command  of  a  superior  to  his 
subdl-dinate  will  not  of  itself  excuse  the  commission  of  any  crime, 
as  the  illegal  order  of  a  military  officer  to  a  soldier  under  him, 
that  of  a  master  to  a  servant  or  of  a  parent  to  a  child.  Yet  a 
soldier  may  be  justified-  in  relying  upon  his  officer's  superior 
knowledge  of  the  circumstances,  and  he  may  often  be  excused 
upon  the  ground  of  innocent  mistake  where  the  ofSeer  would  be 
criminally  responsible  for  murder  for  an  illegal  command  to  fire 
upon  a  mob.    L.  R.  A.,  1915  A,  1141  note.] 

[Duress,  or  coercion  by  the  reasonable  apprehension  of  imme- 
diate death  or  great  bodily  harm,  will  relieve  one  from  liability 
for  some  crimes  as  where  a  mother  terrorizes  her  child  and  uses 
him  as  an  agent  of  harm.  Hypnotism  would  no  doubt  be  recog- 
nized as  an  excuse  for  murder.  If  a  person  be  under  actual  force 
and  constraint  in  time  of  war  or  rebellion,  this  will  even  excuse 
treason,  by  joining  with  the  rebels  or  enemies,  provided  he  leaves 
them  whenever  he  has  a  safe  opportunity.] 

[The  principal  case  where  the  constraint  of  a  superior  was  rec- 
ognized as  an  excuse  for  criminal  offences  at  common  law,  is  in 
regard  to  the  matrimonial  subjection  of  a  wife  to  her  husband. 
The  actual  constraint  of  his  will  relieves  the  wife  from  account- 
ability for  felony,  such  as  theft  or  burglary  committed  in  his 
presence,  but  not  for  treason  or  murder.  Whatever  the  wife 
does  in  the  presence  of  the,  husband  is  prima-  facie  presumed  to 
be  compelled  by  him,  though  this  presumption  may  be  rebutted 
by  evidence.] 

[This  artificial  and  technical  presumption  of  conjugal  subjec- 
tion was  probably  invented  because  women  did  not  enjoy  the 
privilege  of  benefit  of  clergy  by  which  any  man  able  to  read 
could  escape  punishment  for  the  first  offence,  except  in  crimes 
of  such  extreme  graivity  as  murder  and  treason,  where  the  priv- 
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ilege  was  removed  by  statute.  See  Kenny,  Outlines  of  Criminal 
Law. 

Not  even  an  actual  command,  however,  will  excuse  the  wife 
unless  she  commits  the  offence  in  her  husband's  presence,  actual 
or  constructive,  i.  e.,  near  enough  to  be  under  his  immediate 
influence  and  control.] 

11.  Mistake  of  fact. — [Knowledge  that  what  the  offender  is 
doing  is  wrong  is  an  essential  element  of  mens  rea  or  criminal 
responsibility.  In  the  case  of  civil  liability  the  mistake  of  the 
defendant  does  not  defeat  the  plaintiff's  claim  for  redress.  But 
the  purpose  of  criminal  is  different  from  civil  responsibility  and 
punishment  may  not  justly  be  imposed  upon  an  innocent  man. 
As  if  a  man,  intending  to  kill  a  burglar  in  his  own  house,  by 
mistake  kills  one  of  his  own  family,  this  is  not  criminal.  Such 
ignorance  or  mistake  as  to  the  circumstances  as  shows  entire 
innocence  of  intent  to  commit  any  act  that  is  wrong  or  contrary 
to  law,  eliminates  a  main  ingredient  of  mens  rea  and  makes 
'punishment  useless  cruelty.  "I  didn't  know  it  was  loaded," 
may,  however,  be  too  unreasonable  a  mistake  to  extenuate 
culpability.] 

[There  are  certain  statutory  offences,  such  as  selling  an  adul- 
terated article  of  food;  selling  liquor  to  a  drunken  person; 
where  a  guilty  knowledge  or  belief  as  to  the  circumstances,  that 
the  goods  was  adulterated  or  that  the  purchaser  was  drunk,  is 
not  an  element  of  responsibility.  In  such  cases  the  offender 
must  take  the  risk  of  the  act  turning  out  to  be  criminal  and 
employ  suflicient  precautions  at  his  peril.] 

Mistake  of  law.  [The  mistake  which  negatives  guilt  of  crime 
must  be  a  mistake  of  fact  and  not  an  error  in  point  of  law;  as 
if  a  man  thinks  he  has  a  right  to  kill  another  man  who  has 
betrayed  his  wife,  wherever  he  meets  him,  and  does  so;  this  is 
willful  murder.  Ignorance  or  mistake  of  law  is  no  excuse  for 
breaking  it.  If  a  man  supposes  that  his  act  is  justifiable  accord- 
ing to  current  morality,  and  it  is  in  fact  punishable,  he  may 
nevertheless  be  held  criminally  responsible.  Still  it  is  doubtful 
whether  there  is  sufficient  basis  for  so  stringent  and  severe  a  rule 
in  certain  cases  where  the  mistake  may  be  honest  and  reasonable. 
It  has  been  said  that  this  rule  is  to  be  regarded  "not  as  a  realiza- 
tion of  ideal  justice  but  as  the  exercise  of  society's  right  of 
self-preservation. ' '] 
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12.  Infancy. — [Where,  the  offender  is  incapable  of  discern- 
ing between  right  and  wrong,  or  intelligently  choosing  his  own. 
conduct,  he  is  beyond  the  sanctions  of  the  criminal  law.  He 
cannot  have  an  accountable  mind.]  Such  is  the  case  of  infancy 
or  non-age;  where  there  is  such  lack  of  discretion  or  capacity 
to  discern  between  good  and  evil  in  children  as  to  make  them 
irresponsible.  Infants  are  divided  by  the  law  into  three  classes : 
(1)  Under  seven  years  of  age,  there  is  a  conclusive  presumption, 
that  children  are  not  old  enough  to  be  accountable,  for  then 
criminal  discretion  is  almost  an  impossibility  in  nature.  (2) 
Between  seven  and  fourteen,  though  an  infant  is  prima  facie 
incapable  of  guile,  yet  if  it  appear  to  the  jury  that  he  was 
capable  of  the  guilty  knowledge  that  he  was  doing  wrong,  and 
could  discern  between  good  and  evil,  he  may  be  convicted  and 
suffer  punishment. 

But  by  the  law,  as  it  now  stands,  and  has  stood  at  least  ever 
since  the  time  of  Edward  the  Third,  the  capacity  of  doing  ill, 
or  contracting  guilt,  in  this  period,  is  not  so  much  measured  by« 
years  and  days,  as  by  the  strength  of  the  delinquent's  under- 
standing and  judgment.  For  one  lad  of  eleven  years  old  may 
have  as  much  cunning  as  another  of  fourteen ;  and  in  these  cases 
our  maxim  is,  that  "malitia  supplet  aetatem"  (malice  is  held 
equivalent  to  age).  Thus  a  girl  of  thirteen  has  been  burnt  for 
killing  her  mistress:  and  one  boy  of  ten,  and  another  of  nine 
years  old,  who  had  killed  their  companions,  have  been  sentenced 
to  death,  and  he  of  ten  years  actually  hanged;  because  it  ap- 
peared upon  their  trials,  that  the  one  hid  himself,  and  the  other 
hid  the  body  he  had  k^fed,  which  hiding  manifested  a  con- 
sciousness of  guilt,  and  a  discretion  to  discern  between  good  and 
evU.  And  there  was  an  instance  in  the 'last  century  where  a  boy 
of  eight  years  old  was  tried  at  Abingdon  for  firing  two  bams ; 
and  it  appearing  that  he  had  malice,  revenge,  and  cunning,  he 
was  found  guilty,  condemned,  and  hanged  accordingly.  Thus 
also,  in  very  modem  times,  a  boy  of  ten  years  old  was  convicted 
on  his  own  confession  of  murdering  his  bedfellow,  there  appear- 
ing in  his  whole  behavior  plain  tokens  of  a  mischievous  discre- 
tion ;  and,  as  the  sparing  this  boy  merely  on  account  of  his 
tender*iyears  might  be  of  dangerous- consequence  to  the  public, 
by  propagating  a  notion  that  children  might  commit  such  atro- 
cious crimes  with  impunity,  it  was  unanimously  agreed  by  all 
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the  judges,  that  he  was  a  proper  subject  of  capital  punishment. 
But  in  all  such  cases,  the  evidence  of  that  malice  which  is  to 
supply  age,  ought  to  be  strong  and  clear  beyond  all  doubt  and 
contradiction. 

(3)  Above  fourteen  an  infant  comes  under  full  criminal  re- 
sponsibility and  is  equally  liable  to  suffer  for  his  offences  as  a 
person  of  the  full  age  of  twenty-one. 

13.  Insanity. —  [Insanity  as  such  is  no  excuse  for  crime.  An 
insane. man  may  still  be  capable  of  being  influenced  by  ordinary 
motives,  such  as  fear  of  punishment.  But  in  cases  of  such 
deprivation  of  the  faculties  that  he  is  unable  to  distinguish 
between  right  and  wrong,  he  is  not  chargeable  for  his  acts  and 
an  essential  element  of  mens  rea  is  lacking,] 

[Every  man  is  presumed  to  be  sane,  and  to  be  capable  of  mens 
rea,  until  at  least  a  reasonable  doubt  to  the  contrary  be  proved 
to  the  jury.  If  the  accused  were  conscious  that  the  act  was  one 
which  he  ought  not  to  do,  he  is  punishable  for  the  offence.  But 
if  he  can  show  that  he  did  not  know  that  what  he  was  doing  was 
wrong,  he  is  beyond  the  reach  of  the  criminal  law.  Insane  de- 
lusion as  to  the  circumstances,  as  where  a  man  dreaming  that  he 
was  struggling  with  a  wolf,  strangled  his  wife,  is  equivalent  to 
a  mistake  of  fact.  How  far  uncontrollable  impulse,  though  one 
knows  the  right  and  wrong  of  the  act,  is  a  sufficient  defence, 
gives  rise  to  a  conflict  of  authority.  Irresistible  impulse,  not 
produced  by  a  man's  own  fault;  such  as  kleptomania,  may  show 
an  entire  absence  of  blame.] 

14.  Intoxication  and  drunkenness. — As  to  artificial,  volun- 
tarily contracted  madness  by  drunkenness  or  intoxication,  which 
depriving  men  of  their  reason,  puts  them  under  a  temporary 
insanity;  our  law  looks  upon  this  as  an  aggravation  of  the 
offence,  rather  than  as  an  excuse  for  any  criminal  misbehavior. 
For  the  law,  considering  how  easy  it  is  to  counterfeit  this  excuse, 
and  how  weak  an  excuse  it  is  (though  real),  will  not  suffer  any 
man  thus  to  privilege  one  wrongful  act  by  another.  [Yet  drunk- 
enness may  preclude  the  existence  of  some  specific  intent,  such 
as  that  of  larceny  or  burglarj'.  Moreover  it  may  induce  mistake 
of  fact,  and  thereby  diminish  criminal  responsibility.] 

15.  Ponner  jeopardy. — [No  man  may  be  brought  into  jeop- 
ardy more  than  once  for  the  same  offence.  If  an  offender  has 
once  been  put  to  defend  the  charge  against  him,  his  accounta- 
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bility  is  satisfiied  and  discharged  ajid  his  peace  is  not  to  be  fur- 
ther harassed.  If  the  offender  be  once  acquitted  after  trial  upon 
a  valid  indictment,  he  cannot  be  again  tried,  though  his  acquittal 
resulted  from  error  in  the  trial.  The  prosecution  can  never  get 
an  error  of  law  corrected,  if  he  be  acquitted  by  the  jury  on  the 
facts.  Jeopardy  may  occur  without  either  conviction  or  acquit- 
tal. The  stopping  of  the' trial  needlessly,  whether  a  verdict  be 
reached  or  not,  bars  further  prosecution.  Jeopardy  begins  when 
a  jury  is  sworn  and  charged  with  the  trial  of  the  issue.  A  dis- 
agreement, however,  or  some  other  necessity  for  stopping  the 
trial,  as  if  the  prisoner  or  a  juror  becomes  ill,  or  where  an 
errtmeous  conviction  is  set  aside,  will  constitute  no  bar.  The 
same  act  may  be  punishable  both  by  a  State  and  by  the  United 
States  in  some  cases.  Where  several  persons  are  killed  by  one 
shot,  or  several  chattels  are  stolen  at  once,  or  several  libelous 
statements  are  published  in  one  and  the  same  newspaper :  these 
do  not  make  separate  offences,  but  are  regarded  as  a  single  set.] 
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CHAPTEE  XVII. 
PRINCIPALS  AND  ACCESSORIES. 

1.  Principals. — [It  having  been  shown  in  the  preceding 
chapter  when  persons  are,  or  are  not,  upon  account  of  their 
situation  and  circumstances,  accountable  for  committing 
crimes,  we  are  next  to  make  a  few  remarks  on  the  different 
degrees  of  guilt  or  complicity  among  persons  that  may  be  con-  ■ 
cerned  in  the  offending,  viz. :  as  principal  and  as  accessory.] 

Degrees.  A  man  may  be  principal  in  an  offence  in  two 
degrees.  A  principal,  in  the  first  degree,  is  he  that  is  the  actor, 
or  absolute  perpetrator,  of  the  crime ;  and,  in  the  second  degree, 
he  who  is  present,  aiding  and  abetting  the  fact  to  be  done. 
Which  presence  need  not  always  be  an  actual  immediate  standing 
by,  within  sight  or  hearing  of  the  fact;  but  there  may  be  also 
a  constructive  presence,  as  when  one  commits  a  robbery  or  mur- 
der, and  another  keeps  watch  or  guard  at  some  convenient  dis- 
tance. And  this  rule  hath  also  other  exceptions:  for,  in  case 
of  murder  by  poisoning,  a  man  may  be  a  principal  felon  by 
preparing  and  laying  the  poison,  or  persuading  another  to  drink 
it  who  is  ignorant  of  its  poisonous  quality,  or  giving  it  to  him 
for  that  purpose;  and  yet  not  administer  it  himself,  nor  be 
present  when  the  very  deed  of  poisoning  is  committed.  And  the 
same  reasoning  will  hold,  with  regard  to  other  murders  com- 
mitted in  the  absence  of  the  murderer,  by  means  which  he  had 
prepared  beforehand,  and  which  probably  could  not  fail  of  their 
mischievous  effect.  As  by  laying  a  trap  or  pitfall  for  another, 
whereby  he  is  killed :  letting  out  a  wild  beast,  with  an  intent  to 
do  mischief,  or  inciting  a  madman  to  commit  murder,  so  that 
death  thereupon  ensues;  in  every  one  of  these  cases  the  party 
offending  is  guilty  of  murder  as  a  principal  in  the  first  degree. 
For  he  cannot  be  called  an  accessory;  that  necessarily  presup- 
posing a  principal ;  and  the  poison,  the  pitfall,  the  beast,  or  the 
madman,  cannot  be  held  principals,  being  only  the  innocent 
instruments  of  death.    As  therefore  he  must  be  certainly  guilty 

121 


122  BLACKSTONE'S  COMMENTARIES 

either  as  principal  or  accessory,  and  cannot  be  so  as  accessory, 
it  follows  that  he  must  be  guilty  as  principal,  and,  if  principal, 
then  in  the  first  degree;  for  there  is  no  other  criminal,  much 
less  a  superior  in  the  guilt,  whom  he  could  aid,  abet,  or  assist. 

Accessories.  An  accessory  is  he  who  is  not  the  chief  actor  in 
the  offense,  nor  present  at  its  performance,  but  in  some  way 
concerned  therein,  either  before  or  after  the  fact  committed.  In 
considering  the  nature  of  which  degree  of  guilt,  we  will,  first, 
examine  what  offences  admit  of  accessories,  and  what  not:  sec- 
ondly, who  may  be  an  accessory,  before  the  fact:  thirdly,  who 
may  be  an  accessory  after  it. 

2.  None  in  treason  or  in  misdemeanors. — ^And,  first,  as  to 
what  offences  admit  of  accessories,  and  what  not.  In  high  trea- 
son there  are  no  accessories,  but  all  are  principals:  the  same 
acts,  that  make  a  man  accessory  in  felony,  making  him  a  prin- 
cipal in  high  treason,  upon  account  of  the  heinousness  of  the 
crime.  Besides  it  is  to  be  considered,  that  the  bare  intent,  with 
the  slightest  overt  act,  to  commit  treason  is  many  times  actual 
treason:  as  imagining  the  death  of  the  king,  or  conspiring  to- 
take  away  his  crown.  And,  as  no  one  can  advise  and  abet  such 
a  crime  without  some  act  and  intention  to  have  it  done,  there  can 
be  no  accessories  before  the  fact;  since  the  very  advice  and 
abetment  amount  to  principal  treason.  [Neither  in  misdemean- 
ors or  crime  under  the  grade  of  felony,  is  it  considered  worth 
while  to  draw  distinctions  between  the  various  modes  of  taking 
part  in  the  commission  of  them,  but  only  in  felonies.  There  are 
no  accessories  to  misdemeanors  either  before  or  after  the  fact; 
but  all  persons  concerned  therein,  if  guilty  at  all,  are  principals.] 

Reason  for  distinction  between  principal  and  accessory  in 
felonies.  Why,  then,  it  may  be  asked,  are  such  elaborate  dis- 
tinctions made  between  accessories  and  principals  in  felonies? 
For  these  reasons:  (1)  To  distinguish  the  nature  and  denomi- 
nation of  crimes,  that  the  accused  may  know  how  to  defend  him- 
self, when  indicted;  the  commission  of  an  actual  robbery  being 
quite  a  different  accusation  from  that  of  harboring  the  robber. 
(2)  Because,  though  by  the  ancient  common  law  the  rule  is  as 
before  laid  down,  that  both  shall  be  punished  alike,  yet  now  by 
the  statutes  a  distinction  is  made  between  the  punishment  of 
principals  and  accessories,  even  before  the  fact,  the  latter  to  be 
treated  with  a  little  less  severity  than  the  former,  since  it  pre- 
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vents  the  perpetration  of  many  crimes,  by  increasing  the  diffi- 
culty of  finding  a  person  to  execute  the  deed  itself.  (3)  For- 
merely  there  were  reasons  of  procedure,  e.  g.,  no  man  could  be 
tried  as  accessory  until  after  the  principal  was  convicted. 

3.  Accessory  before  the  fact. — ^As  to  the  second  point,  who 
may  be  an  accessory  before  the  fact;  Sir  Matthew  Hale  defines 
him  to  be  one  who  being  absent  at  the  time  of  the  crime  com- 
mitted, doth  yet  procure,  counsel,  or  command  another  to  commit 
a  crime.  Herein  absence  is  necessary  to  make  him  an  accessory : 
for  if  such  procurer,  or  the  like,  be  present,  he  is  guilty  of  the 
crime  as  principal.  If  A  then  advises  B  to  kill  another,  and  B 
does  it  in  the  absence  of  A,  now  B  is  principal  and  A  is  acces- 
sory in  the  murder.  And  this  holds,  even  though  the  party  killed 
be  not  m  rerum  nahira  (in  the  nature  of  things-^bom)  at  the 
time  of  the  advice  given.  As  if  A,  the  reputed  father,  advises 
B,  the  mother  of  a  bastard  child,  unborn,  to  strangle  it  when 
bom,  and  she  does  so ;  A  is  accessory  to  this  murder.  And  it  is 
also  settled,  that  whoever  procureth  a  felony  to  be  committed, 
though  it  be  by  the  intervention  of  a  third  person,  is  an  accessory 
before  the  fact.  It  is  likewise  a  rule,  that  he  who  in  any  wise 
commands  or  counsels  another  to  commit  an  unlawful  act,  is 
accessory  to  all  that  ensues  upon  the  unlawful  act;  but  is  not 
accessory  to  any  act  distinct  from  the  other.  As  if  A  commands 
B  to  beat  C,  and  B  beats  him  so  that  he  dies:  B  is  guilty  of 
murder  as  principal,  and  A  as  accessory.  But  if  A  commands 
B  to  bum  C's  house;  and  he,  in  so  doing,  commit  a  robbery; 
now  A,  though  accessory  to  the  burning,  is  not  accessory  to  the 
robbery,  for  that  is  a  thing  of  a  distinct  and  unconsequential 
nature.  But  if  the  felony  committed  be  the  same  in  substance 
with  that  which  is  commanded,  and  only  varying  in  some  circum- 
stantial matters;  as  if,  upon  a  command  to  poison  Titius,  he  is 
stabbed  or  shot,  and  dies:  the  commander  is. still  accessory  to 
the  murder;  for  the  substance  of  the  thing  commanded  was  the 
death  of  Titius,  and  the  manner  of  its  execution  is  a  mere  col- 
lateral circumstance. 

4.  Accessory  after  the  fact. — An  accessory  after  the  fact 
may  be,  where  a  person,  knowing  a  felony  to  have  been  com- 
mitted, receives,  relieves,  comforts,  or  assists  the  felon.  There- 
fore, to  make  an  accessory  ex  post  facto  (after  the  fact),  it  is 
in  the  first  place  requisite  that  he  knows  of  the  felony  committed. 
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In  the  next  place  he  must  receive,  relieve,  comfort,  or  assist  him. 
And  generally,  any  assistance  whatever,  given  to  a  felon,  to 
hinder  his  being  apprehended,  tried,  or  suffering  punishment, 
makes  the  assistor  an  accessory.  As  furnishing  him  with  a  horse 
to  escape  his  pursuers,  money  or  victuals  to  support  him,  a 
house  or  other  shelter  to  conceal  him,  or  open  force  and  violence 
to  rescue  or  protect  him.  So  likewise  to  convey  instruments  to 
a  felon  to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler  to  let 
him  escape,  makes  a  man  an  accessory  to  the  felony.  But  to 
relieve  a  felon  in  gaol  with  clothes  or  other  necessaries,  is  no 
offence;  for  the  crime  imputable  to  accessory  after  the  fact  is 
the  hindrance  of  public  justice,  by  assisting  the  felon  to  escape 
the  vengeance  of  the  law.  To  buy  or  receive  stolen  goods,  know- 
ing them  to  be  stolen,  falls  under  none  of  these  descriptions ;  it 
was  therefore  at  common  law  a  mere  misdemeanor,  and  made 
not  the  receiver  accessory  to  the  theft,  because  he  received  the 
goods  only,  and  not  the  felon :  but  now  by  the  statutes  all  such 
receivers  are  made  felonious  offenders. 

The  felony  must  he  complete  at  the  time  of  the'aissistanee 
given;  else  it  makes  not  the  assistant  an  accessory.  As  if  one 
wounds  another  mortally,  and  after  the  wound  given,  but  before 
death  ensues,  a  person  assists  or  receives  the  delinquent:  this 
does  not  make  him  accessory  to  the  homicide;  for,  till  death 
ensues,  there  is  no  felony  committed. 

But  so  strict  is  the  law  where  a  felony  is  actually  complete, 
in  order  to  do  effectual  justice,  that  the  nearest  relations  are  not 
suffered  to  aid  or  receive  one  another.  If  the  parent  assists  his 
child,  or  the  child  his  parent,  if  the  brother  receives  the  brother, 
the  master  his  servant,  or  the  servant  his  master,  or  even  if  the 
husband  relieves  his  wife,  who  have  any  of  them  committed  a 
felony,  the  receivers  become  accessories  ex  post  facto.  But  a 
feme-covert  cannot  become  an  accessory  by  the  receipt  and  con- 
cealment of  her  husband;  for  she  is  presumed  to  act  under  his 
coercion,  and  therefore  she  is  not  bound,  neither  ought  she,  to 
discover  her  lord. 

5.  Procedure  .  against  accomplices. — [The  distinction  be- 
tween persons  concerned  in  the  commission  of  an  offence  {par- 
ticipes  criminis)  or  accomplices,  whether  they  directly  commit 
the  act  or  merely  aid  and  abet  its  commission,  though  not  pres- 
ent, is  now  of  little  importance  in  procedure.     The  technical 
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rule  of  the  old  common  law  that  the  accessories  to  a  crime  could 
not  be  convicted  before  their  principal  was  long  since  abolished. 
The  accessories  may  be  prosecuted,  tried  and  punished,  though 
the  principal  has  not  been  prosecuted  or  has  been  acquitted. 

It  is  still  of  value  to  study  these  gradations  of  guilt,  how- 
ever, to  trace  the  degrees  oi  participation  in  crime,  whether  in 
treason,  felony  or  misdemeanor,  and  ascertain  where  complicity 
ends  and  immunity  begins. 

In  criminal  law  the  "principal"  is  not  the  employer  who 
authorizes  the  act,  but  the  agent  or  servant  who  carries  it  out. 
A  logical  application  of  the  principle  qui  facit  per  alium  facit 
per  se,  would  maike  the  accessory-instigator  guilty  as  a  princi- 
pal, whether  the  active  agent  through  whom  he  accomplished 
the  crime  were  innocent  or  guilty.  See  Commonwealth  vs. 
Nichols,  43  Am.  Dec.  432.] 

6.  Corporations. —  [These  may  be  held  accountable  for 
criminal  offences;  although  they  are  mere  associations,  hav- 
ing no  human  body,  mind  or  soul,  they  are  responsible  for 
the  wrongs  of  their  agents  through  whom  they  act,  if  author- 
ized. Of  course  the  directors,  officers  or  persons  who  control 
and  direct  the  activities  of  the  corporation  in  violation  of  law 
may  be  indicted  individually  in  their  own  names  -and  punished 
in  their  own  persons;  yet  there  can  be  no  effectual  means  for 
deterring  corporations  from  an  oppressive  exercise  of  power 
for  the  purpose  of  gain,  except  by  indictment  against  the 
corporation  in  its  corporate  name  and  by  fines  inflicted  on 
the  corporate  property.] 
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PART  IV 
LAW  OF  CONTRACTS  AND  OBLIGATIONS 

CHAPTER  XVIII. 
SPECIES  OF  CONTRACTS  AND  CONTRACT  ACTIONS. 

1.  Debts. — I  shall  now  consider  contracts  in  a  comprehen- 
sive view,  viz.,  pointing  out  the  general  species  and  remedies  or 
forms  of  action  for  each  species.  Contracts  include  three  distinct 
species;  debts,  covenants  and  simple  contracts.  Any  contract 
whereby  a  determinate  sum  of  money  becomes  due  to  any  per- 
son, and  is  not  paid,  but  remains  in  action  merely,  is  a  contract 
of  debt.  And,  taken  in  this  light,  it  comprehends  a  great  variety 
of  acquisition;  being  usually  divided  into  debts  of  record,  debts 
by  specialty,  and  debts  by  simple  contract. 

A  debt  of  record  is  a  sum  of  money,  which  appears  to  be  due 
by  the  evidence  of  a  court  of  record.  Thus,  when  any  'specific 
sum  is  adjudged  to  be  due  from  the  defendant  to  the  plaintiff, 
on  an  action  or  suit  at  law;  this  is  a  contract  of  the  highest 
nature,  being  established  by  the  sentence  of  a  court  of  judica- 
ture. So  that  if  he  hath  once  obtained  a  judgment  against 
another  for  a  certain  sum,  and  neglects  to  take  out  execution 
thereupon,  he  may  afterwards  bring  an  action  of  debt  upon  this 
judgment,  and  shall  not  be  put  upon  the  proof  of  the  original 
cause  of  action ;  but  upon  showing  the  judgment  once  obtained, 
still  in  full  force,  and  yet  unsatisfied,  the  law  immediately  im- 
plies, that  by  the  original  contract  of  society  the  defendant  hath 
contracted  a  debt,  and  is  bound  to  pay  it.  Debts  upon  recog- 
nizance are  also  a  sum  of  money,  recognized  or  acknowledged 
to  be  due  to  the  crown  or  a  subject,  in  the  presence  of  some  court 
or  magistote,  with  a  condition  that  such  acknowledgment  shall 
be  void  upon  the  appearance  of  the  party,  his  good  behavior,  or 
the  like ;  and  these,  together  with  statutes  merchant  and  statutes 
staple,  etc.,  if  forfeited  by  non-performance  of  the  condition,  are 
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also  ranked  among  this  first  and  principal  class  of  debts,  viz.: 
debts  of  record;  since  the  contract,  on  which  they  are  founded, 
is  witnessed  by  the  highest  kind  of  evidence,  viz.,  by  matter  of 
record. 

Debts  iy  specialty,  or  special  contract,  are  such  whereby  a  sum 
of  money  becomes,  or  is  acknowledged  to  be,  due  by  deed  or  in- 
strument under  seal.  Such  as  by  deed  of  covenant,  by  lease  re- 
serving rent,  or  by  bond  or  obligation ;  which  last  is  a  creation 
or  acknowledgment  of  a  debt  from  the  obligor  to  the  obligee, 
unless  the  obligor  performs  a  condition  thereunto  usually  an- 
nexed, as  the  payment  of  rent  or  money  borrowed,  the  obser- 
vance of  a  covenant,~and  the  like ;  on  failure  of  which  the  bond 
becomes  forfeited  and  the  debt  becomes  due  in  law.  These  are 
looked  upon  as  the  next  class  of  debts  after  those  of  record,  be- 
ing confirmed  by  special  evidence,  under  seal. 

Debts  by  simple  contract  are  such,  where  the  contract  upon 
which  the  obligation  arises  is  neither  ascertained  by  matter  of 
record,  nor  yet  by  deed  or  special  instrument,  but  by  mere  oral 
evidence,  the  most  simple  of  any;  or  by  notes  unsealed,  which 
are  capable  of  more  easy  proof,  and  (therefore  only)  better,  than 
a  verbal  promise.  It  is  easy  to  see  into  what  a  vast  variety  of 
obligations  this  last  class  may  be  branched  out,  through  the 
numerous  contracts  for  money,  which  are  not  only  expressed  by 
the  parties,  but  virtually  implied  in  law. 

An  obligation  or  bond,  is  a  deed  whereby  the  obligor  obliges 
himself,  his  heirs,  executors,  and  administrators,  to  pay  a  cer- 
tain sum  of  money  to  another  at  a  day  appointed.  If  this  be 
all,  the  bond  is  called  a  simple  one,  simplex  obUgato  (a  simple 
obligation) :  but  there  is  generally  a  condition  added,  that  if  the 
obligor  does  some  particular  act,  the  obligation  shall  be  void,  or 
else  shall  remain  in  full  force ;  as  payment  of  rent ;  performance 
of  covenants  in  a  deed;  or  repayment  of  a  principal  sum  of 
money  borrowed  of  the  obligee,  with  interest,  which  principal 
sum  is  usually  one-half  of  the  penal  sum  specified  in  the  bond. 
In  the  case  this  condition  is  not  performed  the  bond  becomes 
forfeited,  or  absolute  at  law,  and  charges  the  obligor,  while  liv- 
ing; and  after  his  death  the  obligation  descends  upon  his  heir, 
who  (on  defect  of  personal  assets)  is  bound  to  .discharge  it, 
provided  he  has  real  assets  by  descent  as  a  recompense.  So  that  it 
may  be  called,  though  not  a  direct,  yet  a  collateral  charge  upon 
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the  lands.  How  it  affects  tke  personal  property  of  the  obligor 
will  be  more  properly  considered  hereafter. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  making 
it,  or  be  to  do  a  thing  contrary  to  some  rule  of  law  that  is  merely 
positive,  or  be  uncertain,  or  insensible,  the  condition  alone  is 
void,  and  the  bond  shall  stand  single,  and  unconditional;  for  it 
is  the  folly  of  the  obligor  to  enter  into  such  an  obligation,  from 
which  he  can  never  be  released.  If  it  be  to  do  a  thing  that  is 
malum  in  se,  the  obligation  itself  is  void :  for  the  whole  is  an  un- 
lawful contract,  and  the  obligee  shall  take  no  advantage  from 
such  a  transaction.  And  if  the  condition  be  possible  at  the  time 
of  making  it,  and  afterwards  becomes  impossible  by  the  act  of 
God,  the  act  of  law,  or  the  act  of  the  obligee  himself,  there  the 
penalty  of  the  obligation  is  saved ;  for  no  prudence  or  foresight 
of  the  obligor  could  guard  against  such  a  contingency.  On  the 
forfeiture  of  a  bond,  or  its  becoming  single,  the  whole  penalty 
was  formerly  recoverable  at  law;  but  here  the  courts  of  equity 
interposed,  and  would  not  permit  a  man  to  take  more  than  in 
conscience  he  ought,  viz.:  his  principal,  interest,  and  expenses, 
in  case  the  forfeiture  accrued  by  non-payment  of  money  bor- 
rowed; the  damages  sustained,  upon  non-performance  of  cov- 
enants; and  the  like.  And  the  like  practice  having  gained 
some  footing  in  the  courts  of  law,  the  statute  4  and  5  Ann.,  c. 
16,  at  length  enacted,  in  the  same  spirit  of  equity,  that,  in  case 
of  a  bond  conditioned  for  the  payment  of  money,  the  payment  or 
tender  of  the  principal  sum  due,  with  interest  and  costs,  even 
though  the  bond  be  forfeited  and  a  suit  commenced  thereon, 
shall  be  a  fuU  satisfaction  and  discharge. 

A  recognizance  is  an  obligation  of  record,  which  a  man  enters 
into  before  some  court  of  record  or  magistrate  duly  authorized, 
with  condition  to  do  some  particular  act;  as  to  appear  at  the  as- 
sizes, to  keep  the  peace,  to  pay  a  debt,  or  the  like.  It  is  in  most 
respects  like  another  bond :  the  difference  being  chiefly  this :  that 
the  bond  is  the  creation  of  a  fresh  debt  or  obligation  de  novo,  the 
recognizance  is  an  acknowledgment  of  a  former  debt  upon  rec- 
ord; the  form  whereof  is,  "that  A.  B.  doth  acknowledge  to  owe 
to  our  lord  the  king,  to  the  plaintiff,  to  C  D  or  the  like,  the  sum 
of  ten  pounds,"  with  condition  to  be  void  on  performance  of 
the  thing  stipulated:  in  which  case  the  king,  the  plaintiff,  C  D, 
&c.,  is  called  the  cognizee,  "is  cui  cognoscitur"  (he  to  whom  it  is 
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acknowledged) ;  as  he  that  enters  into  the  recognizance  is  called 
the  cognizor,  "is  qui  cognoscit"  (he  who  acknowledges).  This, 
being  either  certified  to  or  taken  by  the  officer  of  some  court,  is 
witnessed  only  by  the  record  of  that  court,  and  not  by  the  party's, 
seal ;  so  that  it  is  not  in  strict  propriety  a  deed,  though  the  ef- 
fects of  it  are  greater  than  a  common  obligation,  being  allowed 
a  priority  in  point  of  payment,  and  binding  the  lands  of  the 
cognizor,  from  the  time  of  enrollment  on  record..  'There  are  also 
other  recognizances,  of  a  private  kind,  in  nature  or  a  statute 
staple,  by  virtue  of  the  statute  23  Hen.  VIII,  e.  6,  which  have 
already  been  explained,  and  shown  to  be  a  charge  upon  real 
property.  ' 

A  defeazance  on  a  bond,  or  recognizance,  or  judgment  recov- 
ered, is  a  condition  which,  when  performed,  defeats  or  undoes 
it,  in  the  same  manner  as  a  defeazance  of  an  estate  before  men- 
tioned. It  differs  only  from  the  common  condition  of  a  bond, 
in  that  the  one  is  always  inserted  in  the  deed  or  bond  itself,  the 
other  is  made  between  the  same  parties  by  a  separate,  and  fre- 
quently a  subsequent  deed.  This,  like  the  condition  of  a  bond, 
when  performed,  discharges  and  disineumbers  the  estate  of  the 
obligor. 

2.  Covenants  or  specialty  contracts. — A  covenant  or  prom- 
ise contained  in  a  deed  or  sealed  instrument,  to  do  a  direct 
act  or  to  omit  one,  is  another  species  of  express,  contracts,  the 
violation  or  breach  of  which  is  a  civil  injury.  As  if  a  man 
covenants  to  be  at  York  by  such  a  day,  or  not  to  exercise  a  trade 
in  a  particular  place,  and  is  not  at  York  at  the  time  appointed, 
or  carries  on  his  trade  in  the  place  forbidden,  these  are  direct 
breaches  of  his  covenant ;  and  may  be  perhaps  greatly  to  the  dis- 
advantage and  loss  of  the  covenantee.  The  remedy  for  this  is 
by  a  writ  of -covenant ;  which  directs  the  sheriff  to  command  the 
defendant  generally  to  keep  his  covenant  with  the  plaintiff 
(without  specifying  the  nature  of  the  covenant),  or  show  good 
cause  to  the  contrary;  and  if  he  continues  refractory,  or  the 
covenant  is  already  so  broken  that  it  cannot  now  be  specifically 
performed,  then  the  subsequent  proceedings  set  forth. with  pre- 
cision the  covenant,  the  breach  and  the  loss  which  has  happened 
thereby;  whereupon  the  jury  will  give  damages  in  proportion 
to  the  injury  sustained  by  the  plaintiff,  and  occasioned  by  such 
breach  of  the  defendant's  contract. 
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3.  Simple  contracts. — A  simple  contract  is  in  the  nature  of 
a  verbal  covenant,  and  wants  nothing  but  the  solemnity  of 
writing  and  sealing  to  make  it  absolutely  the  same.  If, 
therefore,  it  be  to  do  any  explicit  act,  it  is  an  express  contract, 
as  much  as  any  covenant;  and  the  breach  of  it  is  an  equal  in- 
jury. The  remedy,  indeed,  is  not  exactly  the  same:  since,  in- 
stead of  an  action  of  covenant,  there  only  lies  an  action  upon  the 
case,  for  what  is  called  the  assumpsit  or  undertaking  of  the  de- 
fendant; the  failure  of  performing  which  is  the  wrong  or  injury 
done  to  the  plaintiff,  the  damages  whereof  a  jury  are  to  esti- 
mate and  settle.  As,  if  a  builder  promises,  undertakes,  or  as- 
sumes to  Caius,  that  he  will  build  and  cover  his  house  within  a 
time  limited,  and  fails  to  do  it ;  Caius  has  an  action  on  the  case 
against  the  buUder;^  for  this  breach  of  his  express  promise,  un- 
dertaking, or  assumpsit ;  and  shall  recover  a  pecuniary  satisfac- 
tion for  the  injury  sustained  by  such  delay.  So  also  in  the  case 
before-mentioned,  of  a  debt  by  simple  contract  if  the  debtor  prom- 
ises to  pay  it  and  does  not,  this  breach  of  promise  entitles 
the  creditor  to  his  action  on  the  case,  instead  of  being  driven 
to  an  action  of  debt.  Thus  likewise  a  promissory  note,  or  note 
of  hand  not  under  seal,  to  pay  money  at  a  day  certain,  is  an  ex- 
press assumpsit;  and  the  payee  at  common  law,  or,  by  custom 
and  act  of  parliament,  the  indorsee,  may  recover  the  value  of  the 
note  in  damages,  if  it  remains  ulipaW. 

Statute  of  frauds.  Some  agreements,  indeed,  though  never 
so  expressly  made,  are  deemed  of  so  important  a  nature,  that 
they  ought  not  to  rest  in  verbal  promise  only,  which  cannot  be 
provided  but  by  the  memory  (which  sometimes  will  induce  the 
perjury)  of  witnesses.  To  prevent  which  the  statute  of  frauds 
and  perjuries,  29  Car.  II,  c.  3,  enacts,  that  in  the  five  following 
cases  no  verbal  promise  shall  be  sufficient  to  ground  an  action 
upon,  but  at  the  least  some  note  or  memorandum  of  it  shall  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with: (1)  Where  an  executor  or  administrator  promises  to  an- 
swer damages  out  of  his  own  estate.  (2)  Where  a  man  undertakes 
to  answer  for  the  debt,  default  or  miscarriage  of  another.  (3) 
Where  any  agreement  is  made  upon  consideration  of  marriage. 
(4)  Where  any  contract  or  sale  is  made  of  lands,  tenements,  or 
hereditaments,  or  any  interest  therein.  (5)  And  lastly,  where 
there  is  any  agreement  that  is  not  to  be  performed  within  a 
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year  from  the  making  thereof.  In  all  these  cases  a  mere  verbal 
assumpsit  is  void. 

Agreement.  [A  simple  contract  maj'  be  defined  as  "  an  agree- 
ment upon  sufficient  consideration  to  do  or  not  to  do  a  particular 
thing."  The  first  element,  then,  of  a  simple  contract  is  mutual 
assent  or  agreement,  which  is  expressed  by  offer  and  accep- 
tance. This  agreement  may  be  either  express  or  implied.  Ex- 
press contracts  are  where  the  terms  of  the  bargain  are  openly 
expressed  in  words;  Implied  contracts  embrace  two  species:  (1) 
contracts  implied  in  fact  or  tacit  contracts  where  an  actual  agree- 
ment is  understood  or  expressed  by  conduct  tacitly;  (2)  con- 
tracts implied  in  law,  or  quasi-contracts,  which  are  imposed  by 
the  law  independent  of  agreement,  where  honesty  and  justice 
demand  payment  for  benefits  received,  just  as  if  the  defendant 
had  actually  promised  to  pay.] 

Consideration.  Having  thus  shown  the  general  nature  of  a 
contract,  we  are,  secondly,  to  proceed  to  the  consideration  upon 
whiehr  it  is  founded ;  or  the  reason  which  moves  the  contracting 
party  to  enter  into  the  contract.  "It  is  an  agreement,  upon 
sufScient  consideration."  In  all  contracts,  either  express  or  im- 
plied, there  must  be  something  given  in  exchange,  something 
that  is  mutual  or  reciprocal.  This  thing,  which  is  the  price  or 
motive  of  the  contract,  we  call  the  consideration;  and  it  must 
be  a  thing  lawful  in  itself,  or  else  the  contract  is  void. 

Necessity  of  consideration.  A  consideration  of  some  sort  or 
other  is  so  absolutely  necessary  to- the  forming  of  a  contract, 
that  a  nudum  pactum,  or  agreement  to  do  or  pay  any  thing 
on  one  side,  without  any  compensation  on  the  other,  is  totally 
void  in  law ;  and  a  man  cannot  be  compelled  to  perform  it.  As 
if  one  man  promises  to  give  another  lOOi.,  here  there  is  nothing 
contracted  for  or  given  on  the  one  side,  and  therefore  there  is 
nothing  binding  on  the  other.  And,  however  a  man  may  or 
may  not  be  bound  to  perform  it,  in  honor  or  conscience,  which 
the  municipal  laws  do  not  take  upon  them  to  decide;  certain- 
ly those  municipal  laws  will  not  compel  the  execution  of  what 
he  had  no  visible  inducement  to  engage  for:  and  therefore  our 
law  has  adopted  the  maxim  of  the  civil  law,  that  ex  nudo  pacta 
non  oritur  actio  (an  action  cannot  be  founded  on  a  barren  or 
gratuitous  contract).  But  any  degree  of  reciprocity  will 
prevent  the  pact  from  being  nude:  nay,  even  if  the  thing  be 
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founded  on  a  prior  moral  obligation  (as  a  promise  to  pay  a  just 
debt,  though  barred  by  the  statute  of  limitations),  it  is  no  longer 
nudum  pactum.  And  as  this  rule  was  principally  established 
to  avoid  the  inconvenience  that  would  arise  from  setting  up 
mere  verbal  promises,  for  which  no  good  reason  could  be  as- 
signed, it  therefore  does  not  hold  in  some  cases,  where  such 
promise  is  authentically  proved  by  sealed  documents.  For  if  a 
man  enters  into  a  voluntary  bond  he  shall  not  be  allowed  to 
aver  the  want  of  a  consideration  in  order  to  evade  the  payment : 
for  every  bond,  from  the  solemnity  of  the  instrument,  is  a  bind- 
ing obligation. 

4.  Action  of  debt. — [In  order  to  understand  fully  the  re- 
quiremenj;  of  consideration,  which  grew  up  as  the  foundation  of 
the  action  of  assumpsit,  it  is  necessary  to  understand  the  theory 
of  the  older  forms  of  contract  actions.]  The  legal  acceptation 
of  debt  Is  then  a  sum  of  money  due  by  certain  and  express  agree- 
ment :  as,  by  a  bond  for  a  determinate  sum ;  a  bill  or  note ;  a  spe- 
cial bargain;  or  a  rent  reserved  on  a  lease;  where  the  quantity 
is  fixed  and  specific  and  does  not  depend  upon  any  subsequent 
valuation  to  settle  it.  The  non-payment  of  these  is  an  injury, 
for  which  the  proper  remedy  is  by  action  of  debt,  to  compel  the 
performance  of  the  contract  and  recover  the  specifical  sum  due. 
This  is  the  shortest  and  surest  remedy;  particularly  where  the 
debt  arises  upon  a  specialty,  that  is,  upon  a  deed  or  instrument 
under  seal.  So  also,  if  I  verbally  agree  to  pay  a  man  a  certain 
price  for  a  certain  parcel  of  goods,  and  fail  in  the  performance, 
an  action  of  debt  lies  against  me ;  for  this  is  also  a  determinate 
contract ;  but  if  I  agree  for  no  settled  price,  I  am  not.  liable  to 
an  action  of  debt,  but  a  special  action  on  the  case,  according 
to  the  nature  of  my  contract. 

And  indeed  actions  of  debt  are  now  seldom  brought  but  upon 
special  contracts  under  seal ;  wherein  the  sum  due  is  clearly  and 
precisely  expressed:  for,  in  case  of  such  an  action  upon  a  simple 
contract,  the  plaintiff  labors  under  two  difficulties.  First,  the 
defendant  has  here  the  same  advantage  as  in  an  action  of  de- 
tinue, that  of  waging  his  law,  or  purging  himself  of  the  debt  by 
oath,  if  he  thinks  proper.  Secondly,  in  an  action  of  debt  the 
plaintiff  must  prove  the  whole  debt  he  claims,  or  recover  nothing 
at  all.  For  the  debt  is  one  single  cause  of  action,  fixed  and  de- 
termined ;  and  which,  therefore,  if  the  proof'  varies  from  the 
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claim,  cannot  be  looked  upon  as  the  same  contract  whereof  the 
performance  is  sued  for.  If,  therefore, '  I  bring  an  action  of 
debt  for  301.,  I  am  not  at  liberty  to  prove  a  debt  of  201.  and 
recover  a  verdict  thereon;  any  more  than  if  I  bring  an  action 
of  detinue  for  a  horse,  I  can  thereby  recover  an  ox.  For  I  fail 
in  the  proof  of  that  contract,  which  my  action  or  complaint 
has  alleged  to  be  specific,  express  and  determinate.  Here  the 
demand  is  not  a  fixed  certain  sum.  But  in  an  actipn  on  the 
case,  on  what  is  called  an  indeiitatus  assumpsit  (being  indebted 
he  undertook),  which  is  not  brought  to  compel  a  specific  per- 
formance of  the  contract,  but  to  recover  damages  for  its  non- 
performance, the  implied  assumpsit,  and  consequently  the  dam- 
ages for  the  breach  of  it,  are  in  their  nature  indeterminate; 
and  will  therefore  adapt  and  proportion  themselves  to  the  truth 
of  the  case  which  shall  be  proved,  without  being  confined  to  the 
precise  demand  stated  in  the  declaration.  For  if  any  debt  be 
proved,  however  less  than  the  sum  demanded,  the  law  will  raise 
a  promise  pro  tanto  (for  so  much),  and  the  damages  will  of 
course  be  proportioned  to  the  actual  debt.  So  that  I  may  de- 
clare that  the  defendant  being  indebted  to  me  in  ZOl.  under- 
took or  promised  to  pay  it,  but  failed;  and  lay  my  damages 
arising  from  such  'failure  at  what  sum  I  please ;  and  the  jury 
will,  according  to  the  nature  of  my  proof,  allow  me  either  the 
whole  in  damages,  or  any  inferior  sum.  And  even  in  actions 
of  debt,  where  the  contract  is  proved  or  admitted,  if  the  defen- 
dant can  show  that  he  has  discharged  any  part  of  it,  the  plaintiff 
shall  recover  the  residue. 

[It  was  but  a  short  time  after  Blackstone  's  day  that  the  plain- 
tiff was  allowed  to  recover  in  debt  even  if  he  could  not  prove 
the  exact  amount  alleged  and  siled  for;  yet  it  was  still  true 
that  the  action  of  debt  lay  only  for  a  sum  certain.  The  plaintiff 
must  claim  some  fixed  sum  that  is  due  to  him.  He  must  resort- 
to  assumpsit  or  covenant  if  unliquidated  sums  are  to  be  claimed 
by  way  of  damages  for  breach  of  contract.  II  Pollock  &  Mait- 
land,  Hist.  Eng.  Law,  p.  216.] 

5.  Foundation  of  debt  in  quid  pro  quo. — ["In  the  case  of 
money  lent,  the  price  of  goods  sold  and  arrears  of  rent  due  upon 
a  lease  for  years,  the  defendant  has  received  something  from 
the  plaintiff.  To  use  the  phrase  which  has  come  to  be  adopted, 
he  obviously  has  quid  pro  quo.    At  the  end  of  the  thirteenth 
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century  it  is  doubtful  whether  the  action  extended  beyond  those 
cases  in  which  the  defendant  had  received  some  material  thing 
or  some  service  from  the  plaintiff.  The  courts  gradually  extend 
the  action  outwards  from  a  typical  debt.  It  is  thought  of  as 
an  action  whereby  a  man  recovers  what  belongs  to  him.  It  has 
its  root  in  the  money  loan;  for  a  very  long  time  it  is  chiefly 
used  for'^the  recovery  of  money  which  has  been  lent.  The  case 
of  the  unpaid  vendor  is  not — this  is  soon  seen — essentially  dif- 
ferent from  the  lender  i  he  has  parted  with  property  and  de- 
mands a  return.  .It  enters  no  one's  head  that  a  promise  is  the 
ground  of  this  action.  No  pleader  propounding  such  an  action 
will  think  of  beginning  his  count  with  the  words,-  'Whereas  the 
defendant  promised  to  pay;'  he' will  begin  with  'Whereas  the 
plaintiff  lent  (or  as  the  case  may  be)  sold  or  leased  to  the  de- 
fendant.' In  short,  he  wiU  mention  some  causa  debendi  (ground 
of  the  obligation)  and  that  groimd  will  not  be  a  promise.  If 
you  sue  in  debt  you  must  rely  on  loan,  sale,  or  some  other  similar 
transaction.  At  a  later  time,  various  transactions  have  been 
pronounced  to  be  similar  to  loan  and  sale,  and  an  attempt  is 
made  to  define  them  by  one  single  phrase,  or,  in  other  words,  to 
discover  the  common  element  in  the  legitimae  causae  debendi 
(meritorious  grounds  of  the  obligation).  This  is  found  in  the 
doctrine  of  quid  pro : quo."  II  Pollock  ^  Maitland,  Hist.  Eng. 
Law,  pp.  211,  212.] 

6.  Covenant. — [The  theory  of  an  obligation  arising  from  a 
promise  under  seal  does  not  involve  any  element  corresponding 
to  the  quid  pro  quo  in  debt  or  to  consideration  in  assumpsit; 
for  the  covenant  was  binding  from  its  solemn  and  ceremonial 
form,  from  the  manner  in  which  the  intention  to  be  bound  was 
expressed.  Covenant  is  the  only  remedy  for  the  recovery  of 
unliquidated  damages  for  breach  of  a  promise  under  seal.  One 
limitation,  however,  soon  became  apparent.  "The  action  of  cove- 
nant could  not  be  employed  for  the  recovery  of  a  debt,  even 
though  the  existence  of  the  debt  is  attested  by  a  sealed  instru- 
ment. The  law  is  economical;  the  fact  that  a  man  has  one 
action  is  a  reason  for  not  giving  him  another. ' '  II  Pollock  & 
Maitland,  Hist.  Eng., Law,  p.  219;  III  Street,  Foundations  Legal 
Liability,  pp.  119,  120.  Covenant  came,  however,  to  be  permit- 
ted in  the  ease  of  a  sealed  debt,  where  there  was  an  express  cov- 
enant to  pay  the  debt.] 
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7.  Scope  of  general  assumpsit. — [Generial  assumpsit  or  in- 
debitatus &ssumpsit  (being  indebted  he  promised)  is,  in  its  es- 
sence, an  action  upon  the  case  in  the  nature  of  debt  upon  simple 
contract.  It  is  the  modem  remedy  which  has  been  developed 
wherever  there  is  a  simple  contract  debt  or  a  claim  for  money  in 
the  nature  of  such  a  debt.  While  it  is  concurrent  with  the  an- 
cient action  of  debt  in  the  field  of  simple  contract  debts  it  has 
never  been  extended  into  the  field  of  record  or  specialty  debts; 
this  for  the  reason  that  the  action  of  debt  and  covenant  afforded 
ample  relief  and  these  obligations  were  said  to  be  of  a  higher 
nature  than  the  simple  assumpsit  or  informal  promise.] 

Not  based  on  actual  promise.  [General  assumpsit  is  the  great 
residuary  remedy  in  the  field  of  obligation,  as  is  case  in  the 
field  of  tort,  and  is  supplemental  to  special  assumpsit.  It 
lies  to  enforce  any  unilateral  obligation  to  pay  money  not 
based  purely  on  express  promise  and  therefore  already  cov- 
ered by  special  assumpsit  or  covenant.  It  may  be  used,  also, 
where  the  performance  of  an  express  promise  has  given  rise 
to  a  debt.] 

Case  ultimate  resort.  [Since  the  theory  of  general  assumpsit  is 
limited  to  obligations  in  the  nature  of  debt  to  pay  money,  an 
action  on  the  case  is  still  the  ultimate  resort  for  certain  miscel- 
laneous obligations  of  a  different  sort  not  arising  from  a  debt, 
promise  or  covenant.  Among  such  miscellaneous  obligations  im- 
posed by  law  are  implied  warranties  in  sales,  the  duty  of  the  inn- 
keeper to  receive  guests,  or  to  keep  their  goods  safely,  the  duty 
of  the  carrier,  founded  upon  the  nature  of  his  calling  and  the 
custom  of  the  realm,  to  receive  goods  and  carry  them  safely; 
the  duty  of  public  ofiicials  such  as  sheriffs  to  fulfill  the  func- 
tions of  their  office.] 

"8.  The  common  counts. —  [The  common  counts,  which  are 
convenient  formulae  of  declaring  in  general"  assumpsit  upon  an 
implied  promise  arising  from  indebtedness  created  by  certain 
common  transactions,  as  for  services  performed,  goods  sold  and 
delivered,  money  paid  or  money  had  and  received,  are  described 
by  Blackstone  in  substance  as  follows:] 

Quantum  meruit  for  work  and  labor.  If  I  employ  a  person 
to  transact  my  business  for  me,  or  perform  any  work,  the  law 
implies  that  I  undertook  or  assumed  to  pay  him  so  much  as  his 
labor  deserved.    And  if  I  neglect  to  make  him  amends,  he  Tias 
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a  remedy  for  this  injury  by  bringing  his  action  oli  the  case 
upon  this  implied  assumpsit;  wherein  he  is  at  liberty  to  suggest 
that  I  promised  to  pay  him  so  much  as  he  reasonably  deserved, 
and  then  to  aver  that  his  trouble  was  really  worth  such  a  par- 
ticular sum,  which  the  defendant  has  omitted  to  pay.  But 
this  valuation  of  his  trouble  is  submitted  to  the  determination 
of  a  jury;  who  will  assess  sucb  a  sum  in  damages  as  they  think 
he  really  merited.  This  is  called  an  assumpsit  on  a  quantum 
meruit. 

Quantum  valeiat  for  goods  sold  and  delivered.  There  is  also 
an  implied  assumpsit  on  quantum  valehat  (as  much  as  it  was 
worth),  which  is  very  similar  to  the  former,  being  only  where 
one  takes  up.  goods  or  wares  of  a  tradesman,  without  expressly 
agreeing  for  the  price.  There  the  law  concludes  that  both 
parties  did  intentionally  agree  that  the  real  value  of  the  goods 
should  be  paid;  and  this  count  lies  accordingly,  if  the  vendee 
refuses  to  pay  that  value. 

Money  lent  or  paid  at  request.  Where  a  person  has  either 
loaned  or  laid  out  and  expended  his  own  money  for  the  use 
of  (i  e.,  on  behalf  of)  another,  at  his  request,  this  creates  a 
debt  and  the  law  implies  a  promise  of  repayment,  and  a  com- 
mon count  will  lie  on  this  assumpsit. 

Assumpsit  on  account  stated.  Likewise,  upon  a  stated  ac- 
count between  two  merchants,  or  other  persons,  the  law  implies 
that  he  against  whom  the  balance  appears  has  engaged  to  pay 
it  to  the  other;  though  there  be  not  any  actual  promise.  And 
upon  this  implication  it  is  frequent  for  general  assumpsit  to  be 
brought, -declaring  that  the  plaintiif  and  defendant  had  set- 
tled their  accounts  together,  insimul  computassent  (which  gives 
name  to  this  species  of  assumpsit),  and  that  the  defendant  en- 
gaged to  pay  the  plaintiff  the  balance,  but  has  since  neglected 
to  do  it.  An  action  of  indebitatus  assumpsit  also  lies  for  the 
balance  of  account  due  as  the  result  of  numerous  mercantile 
transactions,  even  where  no  account  has  been  stated. 

Money  had  and  received.  A  fifth  species  of  implied  assump- 
sit is  of  very  extensive  application,  being  wherever  one  has  had 
and  received  money  belonging  to  another,  without  any  equivalent 
given  on  the  receiver's  part;  for  the  law  construes  this  tO  be 
money  had  and  received  for  the  use  of  the  owner  only ;  and  im- 
plies that  the  person  so  receiving  promised  and  undertook  to 
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account  for  it  to  the  true  proprietor.  Thus  where  money  is 
delivered  by  A  to  B  to  be  turned  over  to  C ;  if  B  unjustly  de- 
tains it,  an  action  for  money  had  and  received  lies  against  him 
for  the  breach  of  such  implied  promise  and  undertaking  and  he 
will  be  made  to  repay  the  plaintiflf  an  equivalent  for  what  he 
has  detained  in  violation  of  his  duty  and  supposititious  promise. 
This  is  a  very  extensive  and  beneficial  remedy,  applicable  not 
only  to  debts  for  money  lent  but  also  to  quasi-contracts  which 
arise  in  almost  every  ease  where  the  defendant  has  received 
money  which  ex  aequo  et  bono  (by  equity  and  right)  he  ought 
to  refund.  It  lies  on  the  quasi-contractual  duty  to  refund 
money  paid  by  mistake,  or  on  a  consideration  which  happens 
to  fail,  or  obtained  through  imposition,  extortion,  or  oppres- 
sion, or  where  any  undue  advantage  is  taken  of  the  plaintiff's 
situation. 

Common  counts  for  proceeds  of  conversion.  [General  as- 
sumpsit is  available  in  the  ease  of  certain  obligations  which 
arise  from  the  commission  of  a  tort.  Thus  where  a  converter 
has  sold  the  misappropriated  property,  the  owner  may  declare 
in  assumpsit  as  for  money  had  and  received.  Although  the 
normal  remedy  is  in  trover  for  the  tort,  the  owner  may  ratify 
the  act  and  allege  that  the  sale  was  made  for  his  benefit;  the 
defendant  being  disabled  from  taking  advantage  of  his  own 
wrong  and  showing  that  his  act  was  in  fact  tortious.  Thus  the 
obligation  enforced  is  that  of  disgorging  the  proceeds  of  an  im- 
lawful  acquisition.] 

]!fot  for  mere  damage.  [Where  the  converter  has  not  turned 
the  property  into  money,  but  has  retained  it  for  his  own  use, 
the  owner  may  (in  some  jurisdictions)  declare  in  assumpsit  as 
for  goods  bargained  and  sold,  upon  the  obligation  to  pay  the 
price  of  the  fictitious  sale  which  the  wrongdoer  cannot  deny. 
General  assumpsit  thus  becomes  a  remedy  concurrent  with 
trover.  But  where  damages  are  caused  by  trespass  or  otherwise, 
and  the  loss  of  the  plaintiff  is  not  accompanied  by  an  unjust 
acquisition  and  enrichment  of  the  tort-feasor  there  is  no  basis  for 
an  obligation  based  on  quid  pro  quo  in  the  nature  of  debt  and 
,the  only  liability  is  in  tort  for  the  wrong  done.] 

9.  Action  of  accoimt  for  certain -obligations  of  Tincertain 
amount. —  [Where  in  a  claim  for  money  due  the  amount  sought 
to  be  recovered  was  uncertain  and  unliquidated,  an  action  of 
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debt  could  not  be  brought.  Sueli  a  situation  frequently  occurs 
in  the  ease  of  agents  charged  with  handling  for  profit  the  money 
or  goods  of  another.  Such  persons  were  known  under  the  old 
common  laws  as  "bailiffs"  and  included  factors,  commission 
merchants,  partners  and  guardians  of  a  ward's  estate.  They 
received  property  for  the  purpose  of  handling  and  caring  for  it 
or  using  it  to  produce  an  income  for  the  owner.  The  obliga- 
tion to  account  for  the  proceeds  of  the  property  is  an  incident 
to  the  fiduciary  relation,  and  is  a  necessary  corollary  to  the 
right  to  profits  and  proceeds.  It  would  be  of  little  avail  to  have 
an  abstract  right  to  profits,  in  a  partnership  for  instance,  un- 
less it  were  possible  to  investigate  their  amount,  and  where  neces- 
sary the  courts  will  enforce  this  right.  The  obligation  to  ac- 
count is  one  created  by  law,  not  founded  on  contract,  but  upon 
the  relationship.] 

Accounting  results  in  debt.  [Accordingly  if  no  settlement  of 
accounts  could  be  made  between  creditor  and  accountant  the 
legal  remedy  was  by  action  of  account  to  compel  the  defendant 
to  render  a  just  account  to  the  plaintiff.  In  this  action  if  the 
plaintiff  succeeds  there  are  two  judgments:  The  first  is  that 
the  defendant  do  account  before  auditors  appointed  by  the  court ; 
and,  when  such  account  is  finished,  then  the, second  judgment  is, 
that  he  do  pay  the  plaintiff  so  much  as  he  is  found  in  arrear. 
If  the  balance,  as  it  transpires,  is  in  favor  of  the  defendant,  the 
accounting  having  converted  the  balance  into  a  debt,  the  defend- 
ant can  sue  for  it  and  recover  in  an  action  of  debt.] 

Remedy  in  equity.  [It  was  found  by  experience  that  the  most 
ready  and  effectual  way  to  settle  these  matters  of  account  was 
by  bill  in  a  court  of  equity  for  an  accounting,  where  the  defend- 
ant could  be  compelled  to  make  "  discovery "  or  answer  questions 
under  oath,  and  the  plaintiff  did  not  have  to  rely  on  evidence 
which  he  was  able  to  produce ;  for  at  law  the  parties  were  for- 
merly not  competent  witnesses ;  wherefore  actions  of  account,  to 
compel  a  man  to  bring  in  and  settle  his  accounts  at  law,  became 
almost  entirely  obsolete.  The  action  of  indebitatus  assumpsit 
has  inherited  the  jurisdiction  formerly  possessed  by  an  account 
in  all  cases  where  the  amount  due  can  be  determined  by  means 
of  legal  machinery,  and  courts  of  equity  have  from  an  early  time 
assumed  jurisdiction  to  compel  an  accounting  not  only  where 
there  is  a  legal  obligation  to  account  but  also  in  many  other 
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cases  where  there  is  a  long  series  of  complicated  transactions  and 
the  amount  due  is  difficult  to  ascertain.] 

10.  Assignment  of  choses  in  action. — Debts  could  not  be 
transferred  to  another  person  by  the  strict  rules  of  the  ancient 

.  common  law,  for  no'  chose  in  action  could  be  assigned  or  granted 
over,  because  it  was  thought  to  be  a  great  encouragement  to 
litigiousness,  if  a  man  were  allowed  to  make  over  to  a  stranger 
his  right  of  going  to  law.  But  this  nicety  is  now  disregarded: 
though,  in  compliance  with  the  ancient  principle,  the  form 
of  assigning  a  chose  in  action  is  in  the  nature  of  a  declaration  of 
trust,  and  an  agreement  to  permit  the  assignee  to  make  use 
of  the  name  of  the  assignor,  in  order  to  recover  the  possession. 
And,  therefore,  when  in  common  acceptation  a  debt  or  bond  is 
said  to  be  assigned  over,  it  must  still  be  sued  in  the  original 
creditor's  name;  the  person  to  whom  it  is  transferred  being 
rather  an  attorney  than  an  assignee.  But  the  king  is  an  excep- 
tion to  this  general  rule,  for  Jie  might  always  either  grant  or 
receive  a  chose  in  action  by  assignment:  and  our  courts  of 
equity,  considering  that  in  a  commercial  country  almost  all  per- 
sonal property  must  necessarily  lie  in  contract,  will  protect  the 
assignment  of  a  cHose  in  action,  as  much  as  the  law  will  that  of 
a  chose  in  possession. 

11.  Negotiable  instruments. — ^But  there  is  one  species  of 
debts  which  by  custom  of  merchants  has  become  transferable  or 
negotiable.  These  are  debts  by  bills  of  exchange  and  promissory 
notes. 

A  iill  of  exchange  is  a  security,  originally  invented  among 
merchants  in  different  countries,  for  the  more  easy  remittance 
of  money 'from  the  one  to  the  other,  which  has  since  spread  itself 
into  almost  all  pecuniary  transactions.  It  is  an  open  letter  of 
request  from  one  man  to  another,  desiring  him  to  pay  a  sum 
named  therein  to  a  third  person  on  his  account ;  by  which  means 
a  man  at  the  most  distant  part  of  the  world  may  have  money 
remitted  to  him  from  any  trading  country.  If  A  lives  in  Ja- 
maica, and  owes  B,  who  lives  in  England,  lOOOi.,  now  if  C  be 
going  from  England  to  Jamaica,  he  may  pay  B  this  lOOOJ.,  and 
take  a  bill  of  exchange  drawn  by  B  in  England  upon  A  in 
Jamaica,  and  receive  it  when  he  comes  thither.  Thus  does  B 
receive  his  debt,  at  any  distance  of  place,  by  transferring  it  to 
C ;  who  carries  over  his  money  in  paper  credit,  without  danger 
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of  robbery  or  loss.  In  common  speech  such  a  bill  is  frequently 
called  a  draft,  but  a  bill  of  exchange  is  the  more  legal  as  well 
as  mercantile  expression.  The  person,  however,  who  writes  this 
letter  is  caUe^  in  law  the  drawer,  and  he  to  whom  it  is  written 
the  drawee;  and  the  third  person,  or  negotiator,  to  whom  it  is 
payable  (whether  especially  named,  or  the  bearer  generally),  is 
called  the  payee. 

These  bills  are  either  foreign  or  inland;  foreign,  when  drawn 
by  a  merchant  residing  abroad  upon  his  correspondent  in  Eng- 
land, or  vice  versa;  and  inland,  when  both  the  drawer  and 
■  drawee  reside  within  the  kingdom. 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct  en- 
gagement in  writing,  to  pay  a  sum  specified  at  the  time  therein 
limited  to  a  person  therein  named,  or  sometimes  to  his  order,  or 
often  to  the  bearer  at  large.  These  also,  by  the  same  statute,  3 
and-  4  Ann.  c.  9,  are  made  assignable  and  indorsable  in  like 
manner  as  bills  of  exchange. 

Negotiability.  The  payee>  we  may  observe,  either  of  a  bill  of 
exchange  or  promissory  note,  has  clearly  a  property  vested  in 
him  (not  indeed  in  possession  but  in  action)  by  the  express  con- 
tract of  the  drawer  in-  the  case  of  a  promissory  note,  and,  in  the 
case  of  a  bill  of  exchange,  by  his  implied  contract,  viz.:  that, 
provided  the  drawee  does  not  pay  the  bill,  the  drawer  will:  for 
which  reason  it  is  usual  in  bills  of  exchange  to  express  that  the 
value  thereof  hath  been  received  by  the  drawer ;  in  order  to  show 
the  consideration,  upon  which  the  implied  contract  of  repay- 
ment arises.  And  this  property,  so  vested,  may  be  transferred 
and  assigned  from  the  payee  to  any  other  man ;  contrary  to  the 
general  rule  of  the  common  law,  that  no  chose  in  action  is  as- 
signable: which  assignment  is  the  life  of  paper  credit.  It  may 
therefore  be  of  some  use  to  mention  a  few  of  the  principal  in- 
cidents attending  this  transfer  or  assignment,  in  order  to  make 
it  regular,  and  thereby  to  charge  the  drawer  with  the  payment  of 
the  debt  to  other  persons  than  those  with  whom  he  originally 
contracted. 

Transfer  hy  indorsement.  In  the  first  place,  then,  the  payee, 
or  person  to  whom  or  whose  order  such  bill  of  exchange  or  prom- 
issory note  is  payable,  may  by  indorsement,  or  writing  his 
name  in  dorso,  or  on  the  back  of  it,  assign  over  his  whole  prop- 
erty to  the  bearer,  or  else  to  another  person  by  name,  either  of 
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whom  is  then  called  the  indorsee ;  and  he  may  assign  the  same 
to  another,  and  so  on  in  infinitum.  And  a  promissory  note, 
payable  to  A,  or  bearer,  is  negotiable  without  any  indorsement, 
and  payment  thereof  may  be  demanded  by  any  bearer  of  it. 

Presentation  for  acceptance.  But,  in  case  of  a  bill  of  ex- 
change, the  payee,  or  the  indorsee  (whether  it  be  a  general  or  a 
particular  in4orsement) ,  is  to  go  to  the  drawee,  and  offer  his 
bill  for  acceptance ;  which  acceptance  (so  as  to  charge  the  drawer 
with  costs)  must  be  in  writing,  under  or  on  the  back  of  the  bill. 

Acceptance.  If  the  drawee  accepts  the  bill,  either  verbally 
or  in  writing,  he  then  makes  himself  liable  to  pay  it;  this  being 
now  a  contract  on  his  side,  grounded  on  an  acknowledgment 
that  the  drawer  has  effects  in  his  hands,  or  at  least  credit  suffi- 
cient to  warrant  the  payment. 

Protest  for  non-acceptance.  If  the  drawee  refuses  to  accept 
the  bill,  and  it  be  of  the  value  of  20J.  or  upwards,  and  expressed 
to  be  for  value  received,  the  payee  or  indorsee  may  protest  it 
for  non-acceptance;  which  protest  must  be  made  in  writing; 
under  a  copy  of  such  bill  of  exchange,  by  some  notary  public; 
or  if  no  such  notary  be  resident  in  the  place,  then  by  any  other 
substantial  inhabitant  in  the  presence  of  two  credible  witnesses; 
and  notice  of  such  protest  must,  within  fourteen  days  after,  be 
given  to  the  drawer. 

Protest  for  non-payment. — But  in  ease  sueh  bill  be  accepted 
by  the  drawee,  and  after  acceptance  he  fails  or  refuses  to  pay 
it  within  three  days  after  it  becomes  due  (which  three  days  are 
called  days  of  grace),  the  payee  or  indorsee  is  then  to  get  it 
protested  for  non-payment,  in  the  same  manner,  and  by  the 
same  persons  who  are  to  protest  it  in  case  of  non-acceptance, 
and  sueh  protest  must  also  be  notified  within  fourteen  days 
after  to  the  drawer. 

Drawer's  liability.  And  he,  on  producing  such  protest,  either 
of  non-acceptance,  or  non-payment,  is  bound  to  make  good  to 
the  payee,  or  indorsee,  not  only  the  amount  of  the  said  bills 
(which  he  is  bound  to  do  within  a  reasonable  time  after  non- 
payment, without  any  protest,  by  the  rules  of  the  common  law) , 
but  also  interest  and  all  charges  to  be  computed  from  the  time 
of  making  such  protest.  But  if  no  protest  be  made  or  notified 
to  the  drawer,  and  any  damage  accrues  by  such  neglect,  it  shall 
fall  on  the  holder  of  the  bill. 
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Notice  to  drawer.  The  bill,  when  refused,  must  be  demanded 
of  the  drawer  as  soon  as  conveniently  may  be :  for  though,  when 
one  draws  a  bill  of  exchange,  he  subjects  himself  to  the 
payment,  if  the  person  on  whom  it  is  drawn  refuses  either 
to  accept  or  pay,  yet  that  is  with  this  limitation,  that  if  the 
bill  be  not  paid  when  due,  the  person  to  whom  it  is  payable 
shall  in  convenient'  time  give  the  drawer  notice  thereof; 
for  otherwise  the  law  will  imply  it  paid;  since  it  would  be 
prejudicial  to  commerce  if  a  bill  might  rise  up  to  charge  the 
drawer  at  any  distance  of  time :  when  in  the  meantime  all  reck- 
onings and  accounts  may  be  adjusted  between  the  drawer  and 
the  drawee. 

Liability  of  prior  indorser.  If  the  bill  be  an  indorsed  bill, 
and  the  indorsee  cannot  get  the  drawee  to  discharge  it,  he  may 
call  upon  either  the  drawer  or  indorsfer,  or,  if  the  bill  has  been 
negotiated  through  many  hands,  upon  any  of  the  indorsers;  for 
each  indorser  is  a  warrantor  for  the  payment  of  the  bill,  which 
is  frequently  takpn  in  payment  as  much  (or  more)  upon  the 
credit  of  the  indorser,  as  of  the  drawer.  And  if  such  indorser, 
so  called  upon,  has  the  names  of  one  or  more  indorsers  prior 
to  his  own,  to  each  of  whom  he  is  properly  an  indorsee,  he  is 
also  at  liberty  to  call  upon  any  of  them  to  make  him  satisfaction ; 
and  so  upwards.  But  the  first  indorser  has  nobody  to  resort  to 
but  the  drawer  only. 

Similar  rules  apply  to  promissory  notes.  What  has  been  said 
of  bills  of  exchange  is  applicable  also  to  promissory  notes,  that 
are  indorsed  over,  and  negotiated  from  one  hand  to  another; 
only  that,  in  this  case,  as  there  is  no  drawee,  there  can  be  no 
protest  for  non-acceptance ;  or  rather  the  law  considers  a  promis- 
sory note  in  the  light  of  a  bill  drawn  by  a  man  upon  himself, 
and  accepted  at  the  time  of  drawing.  And,  in  case  of  non- 
payment by  the  drawer,  the  several  indorsees  of  a  promissory 
note  have  the  same  remedy,  as  upon  bills  of  exchange,  against 
the  prior  indorsers. 

12.  Resume  of  contract  actions. — [The  following  are  the 
forms  of  action  available  at.  common  law  for  debts,  contracts 
and  other  obligations  > 

(1)  Deht.  To  recover  a  liquidated  or  fixed  sum  of  money, 
due  upon  bond,  judgment,  covenant,  or  receipt  of  a  quid  pro 
quo  (simple  contract). 
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(2)  Covenant.  To  recover  unliquidated  damages  for  breach 
of  a  covenant,  or  promise  under  seal. 

(3)  Assumpsit  (Special).  To  recover  damages  for  breach 
of  a  simple  contract,  or  promise  based  on  a  consideration. 

(4)  General  assumpsit.  To  recover  debts  or  money  due,  on 
the  theory  of  an  implied  promise  to  pay  for  a  quid  pro  quo 
received  under  a  contract,  or  for  benefits  received  under  a  quasi- 
contract. 

(5)  Account.  To  enforce  the  obligation  to  account  for  pro- 
ceeds of  another's  property  in  hands  of  a  fiduciary. 

(6)  Case.  Miscellaneous  obligations  not  in  the  nature  of 
debt] 
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PART  V 

LAW  OF  PERSONAL  PROPERTY 

CHAPTEE  XIX. 

TITLE  TO  THINGS  PERSONAL  BY  OCCUPANCY  OB 
PBODUCTION. 

1.  Lesser  dignity  of  chattels  in  old  law. — ^Under  the  name 
of  things  personal  are  included  all  sorts  of  things  movable, 
which  may  attend  a  man's  person  wherever  he  goes;  and,  there- 
fore, being  only  the  objects  of  the  law  while  they  remain  within 
the  limits  of  its  jurisdiction,  and  being  also  of  a  perishable 
quality,  are  not  esteemed  of  so  high  a  nature,  nor  paid  so  much 
regard  to  by  the  law,  as  things  that  are  in  their  nature  more 
permanent  and  immovable,  as  lands  and  houses  and  the  profits 
issuing  thereout.  These  being  constantly  within  the  reach,  and 
under  the  protection  of  the  law,  were  the  principal  favorites  of 
our  first  legislators :  who  took  all  imaginable  care  in  ascertaining 
the  rights,  and  directing  the  disposition  of  such  property  as 
they  imagined  to  be  lasting,  and  which  would  answer  to  posterity 
the  trouble  and  pains  that  their  ancestors  employed  about  them ; 
but  at  the  same  time  entertained  a  very  low  and  contemptuous 
opinion  of  all  personal  estate,  which  they  regarded  as  only  a 
transient  commodity.  The  amount  of  it  indeed  was  compara- 
tively very  trifling,  during  the  scarcity  of  money  and  the  igno- 
rance of  luxurious  refinements,  which  prevailed  in  the  feudal 
ages.  Hence  it  was,  that  a  tax  of  the  fifteenth,  tenth,  or  some- 
times a  much  larger  proportion,  of  all  the  movables  of  the 
subject,  was  frequently  laid  without  scruple,  and  is  mentioned 
with  much  unconcern  by  our  ancient  historians,  though  now  it 
would  justly  alarm  our  opulent  merchants  and  stockholders. 
And  hence,  likewise,  may  be  derived  the  frequent  forfeitures 
inflicted  by  the  common  law,  of  all  a  man's  goods  and  chattels, 
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for  misbehaviors  and  inadvertencies  that  at  present  hardly  seem 
to  deserve  so  severe  a  punishment.  Our  ancient  law-books, 
which  are  founded  upon  the  feudal  provisions,  do  not,  therefore, 
often  condescend  to  regulate  this  species  of  property.  There  is 
not  a  chapter  in  Britton,  or  the  Mirror,  that  can  fairly  be  referred 
to  this  head ;  and  the  little  that  is  to  be  found  in  Glanvil,  Bracton, 
and  Fleta,  seems  principally  borrowed  from  the  civilians. 

Modern  importance.  But  of  later  years,  since  the  introduction 
and  extension  of  trade  and  commerce,  which  are  entirely  occu- 
pied in  this  species  of  property,  and  have  greatly  augmented  its 
quantity,  and,  of  course,  its  value,  we  have  learned  to  conceive 
different  ideas  of  it.  Our  courts  now  regard  a  man's  personalty 
in  a  light  nearly,  if  not  quite,  equal  to  his  realty:  and  have 
adopted  a  more  enlarged  and  less  technical  mode  of  considering 
the  one  than  the  other;  frequently  drawn  from  the  rules  which 
they  found  already  established  by  the  Roman  law,  wherever 
those  rules  appeared  to  be  well  grounded,  and  apposite  to  the 
case  in  question,  but  principally  from  reason  and  convenience, 
adapted  to  the  circumstances  of  the  times,  preserving  withal  a 
due  regard  to  ancient  usages,  and  a  certain  feudal  tincture, 
which  is  still  to  be  found  in  some  branches  of  personal  property. 

2.  Chattels — Personal  and  real. — But  things  personal,  by 
our  law,  do  not  only  include  things  movable,  but  also  something 
more:  the  whole  of  which  is  comprehended  imder  the  general 
name  of  chattels,  which  Sir  Edward  Coke  says  is  a  French  word, 
signifying  goods.  The  appellation  is  in  truth  derived  from  the 
technical  Latin  word,  caiaUa:  which  primarily  signified  only 
beasts  of  husbandry,  or  (as  we  still  call  them)  cattle,  but  in  its 
secondary  sense  was  applied  to  all  movables  in  general.  Chat- 
tels therefore  are  distributed  by  the  law  into  two  kinds ;  chattels 
real,  and  chat]tels  personal. 

Chattels  real,  saith  Sir  Edward  Coke,  are  such  as  concern, 
or  savor  of,  the  realty ;  as  terms  for  years  of  land,  wardships  in 
chivalry  (while  the  military  tenures  subsisted),  the  next  presen- 
tation to  a  church,  estates  by  a  statute-merchant,  statute-staple, 
elegit,  or  the  like.  And  these  are  called  real  chattels,  as  being 
interests  issuing  out  of,  or  annexed  to,  real  estates:  of  which 
they  have  one  quality,  viz. :  immobility,  which  denominates  them 
real;  but  want  the  other,  viz.:  a  sufficient,  legal,  indeterminate 
duration;  and  this  want  it  is  that  constitutes  them  chattels. 
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Chattels  personal  are,  properly  and  strictly  speaking,  things 
movable ;  which  may  be  annexed  to  or  attendant  on  the  person 
of  the  owner,  and  carried  about  with  him  from  one  part  of  the 
world  to  another.  Such  are  animals,  household  stuff,  money, 
jewels,  com,  garments,  and  everything  else  that  can  properly 
be  put  in  motion,  and  transferred  from  place  to  place..  And  of 
this  kind  of  chattels  it  is  that  we  are  principally  to  speak  in 
the  remainder  of  this  part;  postponing  the  consideration  of  the 
nature  of  chattels  real,  and  their  incidents,  to  the  following  part 
on  the  Law  of  Real  Property. 

Chattel  interests  being  thus  distinguished  and  distributed,  it 
will  be  proper  to  consider,  first,  the  nature  of  that  property,  or 
dominion,  to  which  they  are  liable;  which  must  be  principally, 
nay  solely,  referred  to  personal  chattels :  and,  secondly,  the  title 
to  that  property,  or  how  it  may  be  lost  and  acquired.  Of  each 
of  these  in  its  order. 

3.  Property  in  possession  or  in  action. — ^Property  in  chattels 
personal  may  be  either  in  possession ;  which  is  where  a  man  hath 
not  only  the  right  to  enjoy,  but  hath  the  actual  enjoyment  of, 
the  thing :  or  else  it  is  in  action ;  where  a  man  hath  only  a  bare 
right,  without  any  occupation  or  enjoyment.  ,  And  of  these  the 
former,  or  property  in  possession,  is  divided  into  two  sorts,  an 
absolute  and  a  qualified  property. 

First,  then,  of  property  in  possession  absolute.  Such  may  be 
all  inanimate  things,  as  goods,  plate,  money,  jewels,  implements 
of  war,  garments  and  the  like:  such  also  may  be  all  vegetable 
productions,  as  the  fruit  or  other  parts  of  a  plant,  when  severed 
from  the  body  of  it ;  or  the  whole  planfr  itself,  when  severed  from 
the  ground;  none  of  which  can  be  moved  out  of  the  owner's 
possession  without  his  own  act  or  consent,  or  at  least  without 
doing  him  injury,  which  it  is  the  business  of  the  law  to  prevent 
or  remedy.  Of  these,  therefore,  there  remains  little  to  be  said. 
Of  qualified  interests  in  property  we  shall  speak  later, 

Choses  in  action.  We  will  proceed  next  to  take  a  short  view 
of  the  nature  of  property  in  action,  or  such  where  a  man  hath 
merely  a  bare  right  to  recover  a  debt  or  damages  or  possession 
by  a  suit  or  action  at  law ;  from  whence  the  thing  so  recoverable 
is  called  a  thing  or  chose  in  action.  Thus,  money  due  on  a  bond 
is  a  chose  in  action ;  for  a  property  in  the  debt  vests  at  the  time 
of  forfeiture  mentioned  in  the  obligation,  but  there  is  no  pos- 
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session  until  recovered  by  course  of  law.  If  a  man  promises,  or 
covenants  with  me,  to  do  any  act,  and  fails  in  it,  whereby  I  suffer 
damage,  the  recompense  for  this  damage  is  a  chose  in  action ;  for, 
though  a  right  to  some  recompense  vests  in  me  at  the  time  of  the 
damage  done,  yet  what,  and  how  large  such  recompense  shall  be, 
can  only  be  ascertained  by  verdict :  and  the  possession  can  only  be 
given  me  by  legal  judgment  and  ejtecution.  But  while  the  thing, 
or  its  equivalent,  remains  in  suspense,  and  the  injured  party 
has  only  the  right  and  not  the  occupation,  it  is  called  a  chose 
in  action;  being  a  thing  rather  in  potentia  (in  possibility)  than 
in  esse  (in  being) :  though  the  owner  may  have  as  absolute  a 
property  in,  and  be  as  well  entitled  to,  such  things  in  action,  as  to 
things  in  possession. 

4.  Occupancy,  the  original  source  of  title. — We  are  next  to 
consider  the  title  to  things  personal,  or  the  various  means  of 
acquiring,  and  of  losing,  such  property  as  may  be  had  therein : 
both  which  considerations  of  gain  and  loss  shall  be  blended 
together  in  one  and  the  same  view ;  since  it  is  for  the  most  part 
impossible  to  contemplate  the  one,  without  contemplating  the 
other  also.  And  these  methods  of  acquisition  or  loss  are  prin- 
cipally: (1)  By  occupancy.  (2)  By  gift.  (3)  By  sale.  (4) 
By  marriage.     (5)  By  testament  or  distribution  on  death. 

And,  first,  a  property  in  goods  and  chattels  may  be  acquired 
by  occupancy:  which,  we  have  more  than  once  remarked,  was 
the  original  and  only  primitive  method  of  acquiring  any  prop- 
erty at  all ;  but  which  has  since  been  restrained,  and  abridged, 
by  the  positive  laws  of  society,  in  order  to  maintain  peace  and 
harmony  among  mankind.  For  this  purpose,  by  the  laws  of 
England,  gifts,  and  contracts,  testaments,  legacies,  and  adminis- 
trations, have  been  introduced  and  countenanced,  in  order  to 
transfer  and  continue  that  property  and  possession  in  things 
personal,  which  has  once  been  acquired  by  the  owner.  And 
where  such  things  are  found  without  any  other  owner,  they  for 
the  most  part  belong  to  the  king  Jjy  virtue  of  his  prerogative ; 
except  in  some  few  instances,  wherein  the  original  and  natural 
right  of  occupancy  is  still  permitted  to  subsist,  and  which  we 
are  now  to  consider. 

5.  Wild  animals  in  general -open  to  occupancy. — With  re- 
gard to  animals  /erce  naturce,  all  mankind  had  by  the 
original  grant  of  the  Creator  a  right  to  pursue  and  take  any 
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fowl  or  insect  of  the  air,  any  fish  or  inhabitant  of  the  waters, 
and  any  beast  or  reptile  of  the  field :  and  this  natural  right  still 
continues  in  every  individual,  unless  where  it  is  restrained  by 
the  civil  laws  of  the  country.  And  when  a  man  has  once  so 
seized  them,  they  become  while  living  his  qualified  property,  or 
if  dead,  are  absolutely  his  own;  so  that  to  Steal  them,  or  other- 
wise invade  this  property,  is,  according  to  their  respective  valnes, 
sometimes  a  criminal  offence,  sometimes  only  a  civil  injury.  The 
restrictions  which  are  laid  upon  this  right,  by  the  laws  of  Eng- 
land, relate  principally  to  royal  fish,  as  whale  and  sturgeon,  and 
such  terrestrial,  acHal,  or  aquatic  animals  as  go  under  the 
denomination  of  game ;  the  taking  of  which  is  made  the  exclusive 
right  of  the  prince,  and  such  of  his  subjects  to  whom  he  has 
granted  the  same  royal  privilege.  But  those  animals  which  are 
not  expressly  so  reserved,  are  still  liable  to  be  taken  and  appro- 
priated by  any  of  the  king's  subjects,  upon  their  own  territories; 
in  the  same  manner  as  they  might  have  taken  even  game  itself, 
till  these  civil  prohibitions  were  issued:  there  being  in  nature 
no  distinction  between  one  species  of  wild  animals  and  another, 
between  the  right  of  acquiring  property  in  a  hare  or  a  squirrel, 
in  a  partridge  or  a  butterfiy :  but  the  difference,  at  present  made,, 
arises  merely  from  the  positive  municipal  law. 

6.  Game  laws. — In  the  first  place,  then,  we  have  already 
shown,  and  indeed  it  cannot  be  denied,  that  by  the  law  of  nature 
every  man,  from  the  prince  to  the  peasant,  has  an  equal  right 
of  pursuing^  and  taking  to  his  own  use,  all  such  creatures  as  are 
feras  naturae,  and  therefore  the  property  of  nobody,  but  liable 
to  be  seized  by  the  first  occupant.  Therefore,  wild  beasts  and 
birds,  and  all  animals  which  are  produced  in  air,  sea,  or  earth, 
when  taken  by  any  one,  immediately  become  his  property  by 
the  law  of  nature.  For  that  which  belongs  to  no  one,  belongs 
by  natural  reason  to  the  first  taker.  But  it  follows  from  the 
very  end  and  constitution  of  society,  that  this  natural  right  as 
"well  as  many  others  belonging  to  man  as  an  individual,  may  be 
restrained  by  positive  laws  enacted  for  reasons  of  state,  or  for 
the  supposed  benefit  of  the  community.  This  restriction  may 
be  either  with  respect  to  the  place  in  which  this  right  may  or 
may  not  be  exercised;  with  respect  to  the  animals  that  are  the 
subject  of  this  right ;  or  with  respect  to  the  persons  allowed  or 
forbidden  to  exercise  it.    And,  in  consequence  of  this  authority, 
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we  find  that  the  municipal  laws  of  many  nations  have  exerted 
such  power  of  restraint;  have  in  general  forbidden  the  entering 
on  another  man's  grounds,  for  any  cause,  without  the  owner's 
leave;  have  extended  their  protection  to  such  particular  animals 
as  are  usually  the  objects  6f  pursuit ;  and  have  invested  the  pre- 
rogative of  hunting  and  taking  such  animals  in  the  sovereign  of 
the  state  only,  and  such  as  he  shall  authorize. 

Many  reasons  have  concurred  for  making  these  constitutions: 
as,  (1)  For  the  encouragement  of  agriculture  and  improvement 
of  lands,  by  giving  every  man  an  exclusive  dominion  over  his  own 
soil.  (2)  For  preservation  of  the  several  species  of  these  ani- 
mals, which  would  soon  be  extirpated  by  a  general  liberty. 
(3)  For  prevention  of  idleness  and  dissipation  in  husbandmen, 
artificers,  and  others  of  lower  rank;  which  would  be  the  un- 
avoidable consequence  of  universal  license,  (i)  For  prevention 
of  popular  vinsurreetions  and  resistance  to  the  government,  by 
disarming  the  bulk  of  the  people;  which  last,  is  a  reason  oftener 
meant  than  avowed  by  the  makers  of  forest  or  game  laws.  Nor, 
certainly,  in  these  prohibitions  is  there  any  natural  injustice,  as 
some  have  weakly  enough  supposed;  since,  as  Puffendorf  ob- 
serves, the  law  does  not  hereby  take  from  any  man  his  present 
property,  or  what  was  already  his  own,  but  barely  abridges  him 
of  one  means  of  acquiring  a  future  property,  that  of  occupancy ; 
which  indeed  the  law  of  nature  would  allow  him,  but  of  which 
the  laws  of  society  have  in  most  instances  very  justly  and 
reasonably  deprived  him.  Yet,  however  defensible  these  pro- 
visions in  general  may  be,  on  the  footing  of  reason,  or  justice, 
or  civil  policy,  we  must  notwithstanding,  acknowledge  that, 
in  their  present  shape,  they  owe  their  immediate  original  to 
slavery. 

7.  Trespasser  and  landowner. — ^It  is  held,  indeed,  that  if  a 
man  starts  any  game  within  his  own  grounds,  and  foUows  it  into 
another's  and  kills  it  there,  the  property  remains  in  himself. 
And  this  is  grounded  on  reason  and  natural  justice :  for  the 
property  consists  in  the  possession ;  which  possession,  commences 
by  the  finding  it  in  his  own  liberty,  and  is  continued  by  the  imme- 
diate pursuit.  And  so  if  a  stranger  starts  game  in  one  man's 
chase  or  free  warren,  and  hunts  it  into  another  liberty,  the  prop- 
erty continues  in  the  owner  of  the  chase  or  warren ;  this  property 
arising  from  privilege,  and  not  being  changed  by  the  act  of  a 
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mere  stranger.  Or  if  a  man  starts  game  on  another's  private 
grounds  and  kills  it  there,  the  property  belongs  to  him  in  whose 
ground  it  w^s  killed,  because  it  was  also  started  there;  this 
property  arising  ratione  soli.  Whereas;  if,  after  being  started 
there,  it  is  killed  in  the  grounds  of  a  third  person,  the  property 
belongs  not  to  the  owner  of  the  first  ground,  because  the  property 
is  local;  nor  yet  to  the  owner  of  the  second,  because  it  was  not 
started  in  his  soil;  but  it  vests  in  the  person  who  started  and 
killed  it,  though  guilty  of  a  trespass  against  both  the  owners. 
[These  distinctions  are  now  of  very  doubtful  soimdness. — Ed. 
See  M.  A.  L.,  Personal  Property.] 

8.  Conditional  title  while  living. — ^A  qualified  property 
may  subsist  in  animals  ferm  naturce  while  living,  by  a  man's 
reclaiming  and  making  them  tame  by  art,  industry,  and  educa- 
tion; or  by  so  confining  them  within  his  own  immediate  power, 
that  they  cannot  escape  and  use  their  natural  liberty,  as  in  case 
of  deer  confined  in  a  park,  or  rabbits  in  an  enclosed  warren,  doves 
in  a  dove-house,  pheasants  or  partridges  in  a  mew,  hawks  that 
are  fed  and  commanded  by  their  owner,  and  fish  in  a  private 
pond.  These  are  no  longer  the  property  of  a  man,  than  while 
they  continue  in  his  keeping  or  actual  possession :  but  if  at  any 
time  they  regain  their  natural  liberty,  his  property  instantly 
ceases;  unless  they  have  animum  revertendi  (the  intention  of 
returning),  which  is  only  to  be  known  by  their  usual  custom, 
of  returning.  The  law  therefore  extends  this  possession  farther 
than  the  mere  manual  occupation;  for  my  tame  hawk  that  is 
pursuing  his  quarry  in  my  presence,  though  he  is  at  libe0;y  to  go 
where  he  pleases,  is  nevertheless  my  property;  for  he  hath  ani- 
mum revertendi.  So  are  my  pigeons,  that  are  flying  at  a  distance 
from  their  home  (especially  of  the  carrier  kind) ,  and  likewise  the 
deer  that  is  chased  :out  of  my  park  or  forest,  and  is  instantly 
pursued  by.  the  keeper  or  forester ;  all  which  remain  still  in  my 
possession,  and  I  still  preserve  my  qualified  property  in  them. 
But  if  they  stray  without  my  knowledge,  and  do  not  return  in 
the  usual  manner,  it  is  then  lawful  for  any  stranger  to  take 
them.  But  if  a  deer,  or  any  wild  animal  reclaimed,  hath  a  collar 
or  other  mark  put  upon  him,  and  goes  and  returns  at  his  pleas- 
ure; or  if  a  wild  swan  is  taken,  and  marked  and  turned  loose 
in  the  river,  the  owner's  property  in  him  still  continues,  and  it 
is  not  lawful  for  any  one  else  to  take  him :  but  otherwise,  if  the 
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deer  has  been  long  absent  without  returning,  or  the  swan  leaves 
the  neighborhood. 

Bees  also  are  feroe  naturm;  but  when  hived  and  reclaimed,  a 
man  may  have  a  qualified  property  in  them,  by  the  law  of  nature, 
as  well  as  by  the  civil  law.  And  to  the  same  purpose,  not  to  say^ 
in  the  same  words,  with  the  civil  law,  speaks  Bracton:  occupa- 
tion, that  is,  hiving  or  including  them,  gives  the  property  in 
bees;  for  though  a  swarm  light  upon  my  tree,  I  have  no  more 
property  in  them  till  I  have  hived  them,  than  I  have  in  the  birds 
which  make  their  nests  thereon,  ai)d  therefore  if  another  hives 
them,  he  shall  be  their  proprietor :  but  a  swarm,  which  fly  from 
and  out  of  my  hive,  are  mine  so  long  as  I  can  keep  them  in  sight, 
and  have  power  to  pursue  them ;  and  in  these  circumstances  no 
one  else  is  entitled  to  take  them. 

In  all  these  creatures,  reclaimed  from  the  wildness  of  their 
nature,  the  property  is  not  absolute  but  defeasible :  a  property, 
that  may  be  destroyed  if  they  resume  their  ancient  wildness  and 
are  found  at  large.  For  if  the  pheasants  escape  from  the  mew, 
or  the  fishes  from  the  trunk,  and  are  seen  wandering  at  large 
in  their  proper  element,  they  become  ferw  naturm  again ;  and  are 
free  and  open  to  the  first  occupant  that  hath  ability  to  seize  them. 
But  while  they  thus  continue  my  qualified  or  defeasible  prop- 
erty, they  are  as  much  under  the  protection  of  the  law,  as  if 
they  were  absolutely  and  indefeasibly  mine ;  and  an  action  will 
lie  against  any  man  that  detains  them  from  me,  or  unlawfully 
destroys  them. 

9.  Increase  of  domestic  animals. — Of  all  tame  and  domestic, 
animals,  the  brood  belongs  to  the  owner  of  the  dam  or  mother; 
the  English  law  agreeing^  with  the  civil,  that  "partus  sequitur 
ventrem"  (the  offspring  follows  the  condition  of  the  mother) 
in  the  brute  creation,  though  for  the  most  part  in  the  human 
species  it  disallows  that  maxim.  And  therefore  in  the  laws  of 
England,  as  well  as  Rome,  "si  equam  meam  equus  tuus  prmg- 
iiant^m  fecerit,  non  est  tuum  sed  meum'quod  natum  est"  (if  my 
mare  be  with  foal  by  your  horse,  the  offspring  is  not  yours  but 
mine).  And,  for  this  Puffendorf  gives  a  sensible  reason:  not 
only  because  the  male  is  frequently  unknown;  but  also  because 
the  dam,  during  the  time  of  her  pregnancy,  is  almost  useless  to 
the  proprietor,  and  must  be  niaintained  with  great  expense  and 
care :    wherefore,  as  her  owner  is  the  loser  by  her  pregnancy, 
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he  ought  to  be  the  gainer  by  her  brood.  An  exception  to  this 
rule  is  in  the  case  of  young  cygnets:  which  belong  equally  to 
the  owner  of  the  cock  and  hen,  and  shall  be  divided  between  them. 
But  here  the  reasons  of  the  general  rule  cease,  and  "cessante 
ratione  cessat  et  ipsa  lex"  (the  reason  ceasing  the  law  itself 
ceases) :  for  the  male  is  well  known,  by  his  constant  association 
with  the  female;  and  for  the  same  reason  the  owner  of  the  one 
doth  not  buffer  more  disadvantage,  during  the  time  of  pregnancy 
and  nurture,  than  the  owner  of  the  other. 

10,  Title  by  finding. — ^If  one  is  possessed  of  a  jewel  and 
casts  it  into  the  sea  or  a  public  higliway,  this  is  an  express  aban- 
donment. "Whatever  movables  are  found  upon  the  surface  of 
the  earth,  or  in  the  sea,  and  are  ^unclaimed  by  any  owner,  are 
supposed  to  be  abandoned  by  the  last  proprietor;  and,  as  such, 
are  returned  into  the  common  stock  and  mass  of  things:  and 
therefore  they  belong,  as  in  a  state  of  nature,  to  the  first  occu- 
pant or  fortunate  finder,  unless'  they  fall  within  the  description 
of  waifs,  or  estrays,  or  wreck,  or  hidden  treasure ;  for  these  are 
vested  by  law  in  the  king,  and  form  a  part  of  the  ordinary  reve- 
nue of  the  crown. 

[Unless  lost  property  is  abandoned  it  is  not  open  to  occupancy. 
If  the  owner  loses  his  jewel,  and '  it  is  found  by  another,  the 
finder  acquires  no  title  therein  against  the  loser  who  ^ost  or 
dropped  it  by  accident,  although  he  gains  a  right  of  possession 
against  the  whole  world  except  the  true  owner,  and  may  rely 
on  his  possession  as  title  against  all  third  parties.  Finders  of 
lost  property  who  misappropriate  it  when  there  are  reasonable 
means  of  discovering  the  owner  become  guilty  of  conversion  and 
even  of  larceny.] 

11.  Treasure-trove. — [We  shall  now  consider  certain  limi- 
tations on  acquiring  title  by  finding  which  were  imposed  at 
common  law  by  royal  prerogative.]  Treasure-trove  (derived 
from  the  French  word  trover,  to  find) ,  called  in  Latin  thesaurus 
inventus,  is  where  any  money  or  coin,  gold,  silver,  plate,  or  bul- 
lion, is  found  hidden  in  the  earth,  or  other  private  place,  the 
owner  thereof  being  unknown;  in  which  ease  the  treasure 
belongs  to  the  king ;  but  if  he  that  hid  it  be  known,  or  afterwards 
found  out,  the  owner,  and  not  the  Jdng,  is  entitled  to  it.  Also 
if  it  be  found  in  the  sea,  or  upon  the  earth,  it  doth  not  belong 
to  the  king,  but  the  finder,  if  no  owner  appears.    So  that  it  seems 
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it  is  the  hiding,  and  not  the  abandoning  of  it,  that  gives  the 
king  a  property :  Braeton  defining  it,  in  the  words  of  the  civil- 
ians, to  be  "vetus  depositio  pecunicE"  (the  previous  conceal- 
ment of  the  money). 

This  difference  clearly  arises  from  the  different  intentions, 
which  the  law  implies  in  the  owner.  The  man  that  hides  his 
treasure  in  a  secret  place  evidently  does  not  mean  to  relinquish 
his  property,  but  reserves  a  right  of  claiming  it  again,  when  he 
sees  occasion;  and  if  he  dies,  and  the  secret  also  dies  with  him, 
the  law  gives  it  to  the  king,  in  part  of  his  royal  revenue.  But  a 
man  that  scatters  his  treasure  into  the  sea,  or  upon  the  public 
surface  of  the  earth, -is  construed  to  have  absolutely  abandoned 
his  property,  and  returned  it  into  the  common  stock,  without 
any  intention  of  reclaiming  it;  and  therefore  it  belongs,  as  in 
a  state  of-  nature,  to  the  first  occupant,  or  finder,  xmless  the 
owner  appear  and  assert  his  right,  which  then  proves  that  the 
loss  was  by  accident,  and  not  with  an  intent  to  renounce  his 
property.  Formerly  all  the  treasure-trove  belonged  to  the  finder ; 
as  was  also  the  rule  of  the  civil  law.  Afterwards  it  was  judged 
expedient  for  the  purposes  of  the  state,  and  particularly  for  the 
coinage,  to  allow  part  of  what  was  so  found  to  the  king;  which 
part  was  assigned  to  all  hidden  treasure;  such  as  is  casually 
lost  and  unclaimed,  and  also  such  as  is  designedly  abandoned, 
still  remaining  the  right  of  the  fortunate  finder. 

12.  wrecks. — ^Another  royal  revenue  is  that  of  shipwrecks;, 
which  are  declared  to  be  the  king's  property  by  the  statute 
17  Bdw.  II,  c.  11,  and  were  so,  long  before,  at  the  common  law. 
It  is  worth  observation,  how  greatly  the  law  of  wrecks  has  been 
altered,  and  the  rigor  of  it  gradually  softened  in  favor  of  the 
distressed  proprietorsj  "Wreck,  by  the  ancient  common  law,  was 
where  any  ship  was  lost  at  sea,  and  the  goods  or  cargo  were 
thrown  upon  the  land;  in  which  case  these  goods  so  wrecked 
were  adjudged  to  belong  to  the  king,  for  it  was  held  that  by 
the  loss  of  the  ship  all  property  was  gone  out  of  the  original 
owner.  But  this  was  undoubtedly  adding  sorrow  to  sorrow,  and 
was  consonant  neither  to  reason  nor  humanity.  Wherefore  it 
was  first  ordained  by  King  Henry  I,  that  if  any  person  escaped 
alive  out  of  the  ship,  it  should  be  no  wreck.  Afterwards,  in  the 
statute  of  Westminster  the  first,  the  time  of  limitiations  of  claims, 
given  by  the  charter  of  Henry  II,  is  extended  to  a  year  and  a 
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day,  according  to  the  usage  of  Normandy ;  and  it  enacts,  that  if 
a  man,  a  dog,  or  a  cat  escape  alive,  the  vessel  shall  not  be 
adjudged  a  wreck.  These  animals,  as  in  Bracton,  are  only  put 
for  examples ;  for  it  is  now  held,  that  not  only  if  any  live  thing 
escape,  but  if  proof  can  be  made  of  the  property  of  any  of  the 
goods  or  lading  which  come  to  shore,  they  shall  not  be  forfeited 
as  wreck. 

Jetsam  and  flotsam.  It  is  to  be  observed,  that  in  order  to 
constitute  a  legal  wreck  the  goods  must  come  to  land.  If  they 
continue  at  sea,  the  law  distinguishes  them  by  the  barbarous  and 
tincouth  appellations  of  jetsam,  flotsam  and  ligan.  Jetsam  is 
where  goods  are  cast  into  the  sea,  and  there  sink  and  remain 
under  water:  flotsam  is  where  they  continue  swimming  on  the, 
surface  of  the  waves;  ligan  is  where  they  are  sunk  in  the  sea, 
but  tied  to  a  cork  or  buoy,  in  order  to  be  found  again.  These  are 
also  the  king's,  if  no  owner  appears  to  claim  them;  but  if  any 
owner  appears,  he  is  entitled  to  recover  the  possession.  For, 
even  if  they  be  cast  overboard  without  any  mark  or  buoy,  in 
order  to  lighten  the  ship,  the  owner  is  not  by  this  act  of  necessity 
construed  to  have  renounced  his  property ;  much  less  can  things 
ligan  be  supposed  to  be  abandoned,  since  the  owner  has  done  all 
in  his  power  to  assert  and  retain  his  property.  These  three  are 
therefore  accounted  so  far  a  distinct  thing  from  the  former,  that 
by  the  king's  grant  to  a  man  of  wrecks,  things  jetsam,  flotsam 
and  ligan  will  not  pass. 

•  "Wrecks,  in  their  legal  aeeeption,  are  at  present  not  very  fre- 
quent; for,  if  any  goods  come  to  land,  it  rarely  happens,  since 
the  improvement  of  commerce,  navigation,  and  correspondence, 
that  the  owner  is  not  able  to  assert  his  property  within  the  year 
and  day  limited  by  law. 

13.  Waifs. — Waifs  or  bona  waviata  are  goods  stolen,  and 
waived  or  thrown  away  by  the  thief  in  his  flight,  for  fear  of 
being  apprehended.  These  are  given  to  the  king  by  the  law,  as 
a  punishment  upon  the  owner,  for  not  himself  pursuing  the 
felon,  and  taking  away  his  goods  from  him. 

14.  Estrays.^These  are  such  valuable  animals  as  are  found 
wandering  in  any  manor  or  lordship,  and  no  man  knoweth  the 
owner  of  them;  in  which  ease  the  law  gives  them  to  the  king 
as  the  general  owner  and  lord  paramount  of  the  soil,  in  recom- 
pense for  the  damage  which  they  may  have  done  therein :  and 
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they  now  most  commonly  belong  to  the  lord  of  the  manor,  by 
special  grant  from  the  crown.  But,  in  order  to  vest  an  absolute 
property  in  the  king,  or  his  grantees,  they  must  be  proclaimed 
in  the  church  and  two  market  towns  next  adjoining  to  the  place 
where  they  are  found:  and  then,  if  no  man  claims  them,  after 
proclamation  and  a  year  and  a  day  passed,  they  belong  to  the 
king  or  his  substitute  without  redemption;  even  though  the 
owner  were  a  minor,  or  under  any  other  legal  incapacity.  If 
the  owner  claims  them  within  the  year  and  day  he  must  pay  the 
charges  of  finding,  keeping  and  proclaiming  them.  The  king  or 
lord  has  no  property  till  the  year  and  day  passed :  for  if  a  lord 
keepeth  an  estray  three-quarters  of  a  year,  and  within  the  year 
it  strayeth  again,  and  another  lord  getteth  it,  the  first  lord 
cannot  take  it  again.     [But  query. — Ed.] 

15.  Reason  for  royal  prerogative.— Besides  the  particular 
reasons  before  given  why  the  king  should  have  the  several  reve- 
nues of  royal  fish,  shipwrecks,  treasure-trove,  waifs,  and  estrays, 
there  is  also  one  general  reason  which  holds  for  them  all;  and 
that  is;  because  they  are  bona  vacantia,  or  goods  in  which  no  one 
else  can  claim  a  property.  And  therefore  by  the  law  of  nature 
they  belong  to  the  first  occupant  or  finder;  and  so  continued 
under  the  imperial  law.  But,  in  settling  the  modern  constitu- 
tions of  most  of  the  governments  in  Europe,  it  was  thought 
proper  (to  prevent  the  strife  and  contention,  which  the  mere 
title  of  occupancy  is  apt  to  create  and  continue,  and  to  provide 
for  the  support  of  public  authority  in  a  manner  the  least  bur- 
thensome  to  individuals),  that  these  rights^ should  be  annexed  to 
the  supreme  power  by  the  positive  laws  of  the  state.  And  so  it 
may  be  attributed  perhaps  to  the  general  principle  of  their  being 
hoiia  vacantia,  that  they  are  vested  in  the  king,  as  well  to  pre- 
serve the  peace  of  the  public,  as  in  trust  to  employ  them  for  the 
safety,  and  ornament  of  the  commonwealth. 

There  is  also  a  kind  of  prerogative  copyright  -subsisting  in 
certain  books,  which  is  held  to  be  vested  in  the  crown  upon  dif- 
ferent reasons.  Thus,  (1)  The  king,  as  the  executive  magis- 
trate, has  the  right  of  promulgating  to  the  people  all  acts  of 
state  and  government.  This  gives  him  the  executive  privilege 
of  printing,  at  his  own  press,  or  that  of  his  grantees,  all  acts  of 
parliament,  proclamations,  and  orders  of  council.  (2)  As  su- 
preme head  of  the  church,  he  hath  a  Tight  to  the  publication  of 
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all  liturgies  and  books  of  divine  service.  (3)  He  is  also  said  to 
have  the  right  by  purchase  to  the  copies  of  such  law-books, 
grammars,  and  other  compositions,  as  were  compiled  or  trans- 
lated at  the  expense  of  the  crown.  And  upon  these  two  prin- 
ciples, combined,  the  exclusive  right  of  printing  the  translation 
of  the  Bible  is  founded. 

16.  Literaiy  Property — Copyright. — There  is  still  another 
species  of  property,  which  (if  it  subsists  by  the  common  law) 
being  grounded  on  labor  and  invention,  is  more  properly  re- 
ducible to  the  head  of  occupancy  than  any  other ;  since  the  right 
of  occupancy  itself  is  supposed  by  Mr.  Locke,  and  many  others, 
to  be  founded  on  the  personal  labor  of  the  occupant.  And  this 
is  the  right  which  an  author  may  be  supposed  to  have  in  his 
own  original  literary  compositions:  so  that  no  other  person 
without  his  leave  may  publish  or  make  profit  of  the  copies. 
When  a  man  by  the  exertion  of  his  rational  powers  has  pro- 
duced an  original  work,  he  seems  to  have  clearly"  a  right  to 
dispose  of  that  identical  work  as  he  pleases,  and  any  attempt 
to  vary  the  disposition  he  has  made  of  it  appears  to  be  an  in- 
vasion of  that  right.  Now  thfe  identity  of  a  literary  comjiosition 
consists  entirely  in  the  sentiment  and  the  language;  the  same 
conceptions,  clothed  in  the  same  words,  must  necessarily  be  the 
same  composition :  and  whatever  method  be  taken  of  exhibiting 
that  composition  to  the  ear  or  the  eye  of  another,  by  recital,  by 
writing,  or  by  printing,  in  any  number  of  copies,  or  at  any 
period  of  time,  it  is  always  the  identical  work  of  the  author 
which  is  so  exhibited;  and  no  other  man  (it  hath  been  thought) 
can  have  a  right  to  exhibit  it,  especially  for  profit,  without  the 
author's  consent.  This  consent  may  perhaps  be  tacitly  given  to 
all  mankind,  when  an  author  suffers  his  work  to  be  published  by 
another  hand,  without  any  claim  or  reserve  of  right,  and  without 
stamping  on  it  any  marks  of  ownership ;  it  being  then  a  present 
to  the  public,  like  building  a  church  or  bridge,  or  laying  out  a 
new  highway;  but,  in  case  the  author  sells  a  single  book,  or 
totally  grants  the  copyright,  it  hath  been  supposed,  in  the  one 
case,  that  the  buyer  hath  no  more  right  to  multiply  copies  of  that 
book  for  sale,  than  he  hath  to  imitate  for  the  like  purpose  the 
ticket  which  is  bought  for  admission  to  an  opera  or  a  concert; 
and  that,  in  the  other,  the  whole  property,  with  all  its  exclusive 
rights,  is  perpetually  transferred  to  the  grantee.    On  the  other 
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hand  it  is  urged  that  though  the  exclusive  property  of  the  manu- 
script, and  all  which  it  contains,  undoubtedly  belongs  to  the 
author,  before  it  is  printed  or  published;  yet,  from  the  instant 
of  publication,  the  exclusive  right  of  an  author  or  his  assigns 
to  the  sole  communication  of  his  ideas  immediately  vanishes  and 
evaporates;  as  being  a  right  of  too  subtile  and  unsubstantial  a 
nature  to  become  the  subject  of  property  at  the  common  law, 
and  only  capable  of  being  guarded  by  positive  statutes  and 
special  provisions  of  the  magistrate. 

[There  was  great  uncertainty  as  to  the  literary  property  of 
authors  at  the  common  law.    Millar  v.  Taylor,  4  Burr.  2303.] 

But  whatever  inherent  copyright  might  have  been  supposed 
to  subsist  by  the  common  law,  the  statute  8  Ann.  c.  19  (amended 
by  statute  15  Geo.  Ill,  c.  53),  hath  now  declared  that  the  author 
and  his  assigns  shall  have  the  sole  liberty  of  printing  and  re- 
printing his  works  for  the  term  of  fourteen  years,  and  no  longer ; 
and  hath  also  protected  that  property  by  additional  penalties  and 
forfeitures;  directing  farther,  that  if,  at  the  end  of  that  term, 
the  author  himself  be  living,  the  right  shall  then  return  to  him 
for  another  term,  of  the  same  duration ;  and  a  similar  privilege 
is-  extended  to  the  inventors  of  prints  and  engravings,  for  the 
term  of  eight-and-twenty  years,  by  the  statute  8  Geo.  II,  c.  13, 
and  7  Geo.  Ill,  c.  38,  besides  an  action  for  damages,  with  double 
costs,  by  statute  17  Geo.  Ill,  c.  57.  All  which  parliamentary 
protections  appear  to  have  been  suggested  by  the  exception  in 
the  statute  of  monopolies,  21  Jae.  I,  c.  3,  which  allows  a  royal 
patent  of  privilege  to  be  granted  for  fourteen  years  to  any 
inventor  of  a  new  manufacture,  for  the  sole  working  or  making 
of  the  same ;  by  virtue  whereof  it  is  held,  that  a  temporary  prop- 
erty therein  becomes  vested  in  the  king's  patentee. 

17.  Title  by  accession. — The  doctrine  of  property  arising 
from  accession  is  also  grounded  on  the  right  of  occupancy.  By 
the^  Roman  law,  if  any  given  corporeal  substance  received  after- 
wards an  accession  by  natural  or  by  artificial  means,  as  by  the 
growth  of  vegetables,  the  pregnancy  of  animals,  the  embroidering 
of  cloth,  or  the  conversion  of  wood  or  metal  into  vessels  and 
utensils,  the  original  owner  of  the  thing  was  entitled,  by  his 
right  of  possession,  to  the  property  of  it  under  such  its  state 
of  improvement :  but  if  the  thing  itself,  by  such  operation,  was 
changed  into  a  different  species,  as  by  making  wine,  oil,  or 
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bread  out  of  another's  grapes,  plives,  or  wheat,  it  belonged  to 
the  new  operator;  who  was  only  to  make  a  satisfaction  to  the 
former  proprietor  for  the  materials  which  he  had  so  converted. 
And  these  doctrines  are  implicitly  copied  and  adopted  by  our 
Bracton,  and  have  since  been  confirmed  by  many  resolutions  of 
the  courts.  It  hath  even  been  held  that  if  one  takes  away  and 
clothes  another's  wife  or  son,  and  afterwards  they  return  home, 
the  garments  shall  cease  to  be  his  property  who  provided  them, 
being  annexed  to  the  person  of  the  child  or  woman. 

The  Roman  law  adjudged,  that  if  one  man  wrote  anything  on 
the  paper  or  .parchment  of  another,  the  writing  should  l^elong  to 
the  owner  of  the  blank  materials ;  meaning  thereby  the  mechan- 
ical operation  of  writing,  for  which  it  directed  the  scribe  to 
receive  a  satisfaction ;  for  in  t^orks  of  genius  and  invention,  as 
in  painting  on  another  man's  canvas,  the  same  law  gave  the 
canvas  to  the  painter. 

18.  Confusion  of  goods. — ^But  in  the  case  of  confusion  of 
goods,  where  those  of  two  persons  are  so  intermixed  that  the 
several  portions  can  be  no  longer  distinguished,  the  English 
law  partly  agrees  with,  and  partly  differs  from,  the  civil.  If 
the  intermixture  be  by  consent,  I  apprehend  that  in  both  laws 
the  proprietors  have  an  interest  in  common,  ia  proportion  to 
their  respective  shares.  But  if  one  willfully  intermixes  his 
money,  corn,  or  hay,  with  that  of  another  man,  without  his 
approbation  or  knowledge,  or  casts  gold  in  like  manner  into 
another's  melting  pot  or  crucible,  the  civil  law,  though  it  gives 
the  sole  property  of  the  whole  to  him  who  has  not  interfered  in 
the  mixture,  yet  allows  a  satisfaction  to  the  other  for  what  he 
has  so  improvidently  lost.  But  our  law,  to  guard  against  fraud, 
gives  the  entire  property,  without  any  accouiit,  to  him  whose 
original  dominion  is  invaded,  and  endeavored  to  be  rendered 
uncertain  without  his  own  consent.     [Query.^Ed.] 
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CHAPTER  XX. 
TITLE  BY  GIFT  AND  SALE. 

1.  Gifts. — ^We  are  now  to  proceed  to  the  discussion  of  two 
methods  of  acquiring  a  title  to  property  in  things  personal, 
which  are  transfers  from  the  former  owner,  and  answer  in  some 
measure  to  the  conveyances  of  real  estates;  being  those  by  gift 
and  by  sale. 

Gifts  and  sales  are  thus  to  be  distinguished  from  each  other, 
that  gifts  are  always  gratuitous,  sales  are  upon  some  considera- 
tion or  equivalent;  and  they  may  be  divided,  with  regard  to 
their  subject-matter,  into  gifts  or  grants  of  chattels  real,  and 
gifts  or  grants  of  chattels  personal.  Under  the  head  of  gifts  or 
grants  of  chattels  real,  may  be  included  all  leases  for  years  of 
land,  assignments,  and  surrenders  of  those  leases;  and  all  the 
other  methods  of  conveying  an  estate  less  than  freehold ;  though 
these  very  seldom  carry  the  outward  appearance  of  a  gift,  how- 
ever freely  bestowed;  being  usually  expressed  to  be  made  in 
consideration  of  blood,  or  natural  afPection,  or  of  five  or  ten 
shillings,  nominally  paid  to  the  grantor;  and,  in  case  of  leases, 
always  reserving  a  rent^  though  it  be  but  a  pepper-corn :  any 
of  which  considerations  will,  in  the  eye  of  the  law,  convert 
the.  gift,  if  executed,  into  a  grant;  if  not  executed,  into  a 
contract. 

Grants  or  gifts,  of  chattels  personal,  are  the  act  of  trans- 
ferring the  right  and  the  possession  of  them ;  whereby  one  man 
renounces,  and  another  man  immediately  acquires  all  title  and 
interest  therein,  which  may  be  done  either  in  writing,  or  by 
word  of  mouth,  attested  by  sufficient  evidence,  of  which  the 
delivery  of  possession  is  the  strongest  and  most  essential. 

Delivery.  A  true  and  proper  gift  of  chattels  personal  is 
always  accompanied  with  delivery  of  possession,  and  takes  effect 
immediately,  as  if  A  gives  to  B  1001.,  or  a  flock  of  sheep,  and 
puts  him  in  possession  of  them  directly,  it  is  then  a  gift  executed 
in  the  donee;  and  it  is  not  in  the  donor's  power  to  retract  it, 
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though  he  did  it  without  any  consideration  or  recompense: 
iroless  it  be  prejudicial  to  creditors;  or  the  donor  were  under 
any  legal  incapacity,  as  infancy,  coverture,  duress,  or  the  like; 
or  if  he  were  drawn  in,  circumvented  or  imposed  upon,  by  false 
pretences,  ebriety,  or  surprise.  But  if  the  gift  does  not  take 
effect,  by  delivery  of  immediate  possession,  it  is  then  not  prop- 
erly a  gift,  but  a  contract;  and  this  a  man  cannot  be  compelled 
to  perform,  but  upon  good  and  sufficient  consideration. 

Gifts  causa  mortis.  Besides  legacies,  contained  in  a  man's 
will  and  testament,  there  is  also  permitted  another  death- 
bed disposition  of  property;  which  is  called  a  donation  causa, 
mortis:    .. 

And  that  is,  when  a  person  in  his  last  sickness,  apprehending^ 
his  dissolution  near,  delivers  or  causes  to  be  delivered  to  an- 
other the  possession  of  any  personal  goods  (under  which  have 
been  included  bonds,  and  bills  drawn  by  the  deceased  upon  his 
banker),  to  keep  in  case  of  his  decease.  This  gift  if  the  donor 
dies,  needs  not  the  assent  of  his  executor :  yet  it  shall  not  prevail 
against  creditors:  and  is  accompanied  with  this  implied  trust, 
that,  if  the  donor  lives,  the  property  thereof  shall  revert  to 
himself,  being  only  given  in  contemplation  of  death,  or  m,ortis 
causa. 

2.  Sale,  or  exchange. — This  is  a  transmutation  of  property 
from  one  man  to  another,  in  consideration  of  some  price  or 
recompense  in  value :  for  there  is  no  sale  without  a  recompense : 
there  must  be  quid  pro  quo.  If  it  be  a  commutation  of  goods 
for  goods,  it  is  more  properly  an  exchange :  but  if  it  be  a  trans- 
ferring of  goods  for  money,  it  is  called  a  sale ;  which  is  a  method 
of  exchange  introduced  for  the  convenience  of  mankind,  by 
establishing 'an  universal  medium,  which  may  be  exchanged  for 
all  sorts  of  other  property;  whereas,  if  goods  were  only  to  be 
exchanged  for  goods,  by' way  of  barter,  it  would  be  difficult  to 
adjust  the  respective  values,  and  the  carriage  would  be  intol- 
erably cumbersome.  All  civilized  nations  adopted,  therefore,, 
very  early  the  use  of  money;  for  we  find  Abraham  giving  '''four 
hundred  shekels  of  silver,  current  money  with  the  merchant,"' 
for  the  field  of  Macpelah ;  though  the  practice  of  exchange  still 
subsists  among  several  of  the  savage  nations.  But  with  regard 
to  the  law  of  sales  and  exchanges  there  is  no  difference.  I  shall, 
therefore,  treat  of  them  both  together., 
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3i  When  title  passes. — ^As  soon  as  theMbargain  is  struck, 
the?  property  of  the  goods  is  transferred  to  the  vendee,  if  there 
is  nothing  further  to  be  done  by  the  vendor  to  put  the  goods 
in  a  deliverable  state;  but  the  vendee  cannot  take  the  gpods, 
until  he  tenders  the  price  agreed  on.  But  if  he  tenders  the 
money  to  the  vendor,  and  he  refuses  it,  the  vendee  may  seize 
the  goods,  or  have  an  action  against  "the  vendor  for  detaining 
them.  And  by  a  regular  sale,  without  delivery,  the  property  is 
so  absolutely  vested  in  the  vendee,  that  if  A  sells  a  horse  to  B 
for  101.,  and  B  pays  him  earnest  or  signs  a  note  in  writing  of 
the  bargain;  and  afterwards,  before  the  delivery  of  the  horse, 
or  money  paid,  the  horse  dies  in  the  vendor's  custody,  still  he  is 
entitled  to  the  money,  because  by  the  contract  the  property  was 
in  the  vendee.  Thus  may  property  in  goods  be  transferred  by 
sale,  where  the  vendor  hath  such  property  in  himself. 

If  a  man  agrees  with  another  for  goods  at  a  certain  price,  he 
may  not  carry  them  away  before  he  hath  paid  for  them;  for 
there  is  no  credit,  unless  the  contrary  be  expressly  agreed.  And 
therefore,  if  the  vendor  says,  the  price  of  a  beast  is  four  pounds, 
and  the  vendee  says  he  will  give  four  pounds,  the  bargain  is 
struck;  and  the  title  is  transferred  to  the  buyer,  but  the  seller 
has  a  lien  for  the  price. 

4,  Statute  of  Frauds. — And  such  regard  does  the  law  pay 
to  earnest  as  an  evidence  of  a  contract,  that,  by  the  statute,  29 
Car.  II,  c.  3,  no  contract  for  the  sale  of  goods,  to  the  value  of 
101.  or  more,  shall  be  valid,  unless  the  biiyer  actually  receives 
part  of  the  goods  sold,  by  way  of  earnest  on  his  part ;  or  unless 
he  gives  part  of  the  price  to  the  vendor  by  way  of  earnest  to 
bind  the  bargain,  or  in  part  of  payment;  or  unless  some  note 
in  writing  be"  made  and  signed  by  the  party,  or  his  agent,  who 
is  to  be  charged  with  the  contract.  And  with  regard  to  goods 
under  the  value  of  101.  no  contract  or  agreement  for  the  sale 
of  them  shall  be  valid,  unless  the  goods  are  to  be  delivered  within 
one  year,  or  unless  the  contract  be  made  in  writing,  and  signed 
by  the  party,  or  his  agent,  who  is  to  be  charged  therewith. 
Anciently,  among  all  the  northern  nations,  shaking  of  hands  was 
held  necessary  to  bind  the  bargain;  a  custom  which  we  still 
rietain  in  many  verbal  contracts. 

5.  Defects  in  vendor's  title. — In  general  the  vendor  cannot 
transfer  to  the  buyer  a  better  title  than  he  himself  had.    But 
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property  may  in  some  cases  be  transferred  by  sale,  thougli  the 
vendor  hath  none  at  all  in  the  goods;  for  it  is  expedient  that 
the  buyer,  by  taking  proper  precautions,  may  at  all  events  be 
secure  of  his  purchase;  otherwise  all  commerce  between  man 
and  man  must  soon  be  at  an  end.  And  therefore  the  general 
rule  of  law  is,  that  all  sales  and  contracts  of  anything  vendible, 
in  fairs  or  markets  overt  (that  is,  open),  shall  not  only  be  good 
between  the  parties,  but  also  be  binding  on  all  those  that  have 
any  right  or  property  therein.     [This  is  not  law  in  the  U.  S.] 

Market  overt  in  the  country  is  only  held  on  special  days  pro- 
vided for  particular  towns  by  charter  or  prescription;  but  in 
London  every  day,  except  Sunday,  is  market  day.  The  market 
place,  or  spot  of  ground  set  apart  by  custom  for  ifhe  sale  of 
particular  goods,  is  also  in  the  country  the  only  market  overt; 
but  in  London  every  shop  in  which  goods  are  exposed  publicly 
to  sale  is  market  overt,  for  such  things  only  as  the  owner  pro- 
fesses to  trade  in. 

Stolen  goods.  But  if  my  goods  are  stolen  from  me,  and  sold, 
out  of  market  overt,  my  property  is  not  altered,  and  I  may  take 
them  wherever  I  find  them.  And  it  is  expressly  provided  by 
statute  1  Jac.  I,  c.  21,  that  the  sale  of  any  goods,  wrongfully 
taken,  to  any  pawnbroker  in  London,  or  within  two  miles  thereof, 
shall  not  alter  the  property :  for  this,  being  usually  a  clandestine 
trade,  is  therefore  made  an  exception  to  the  general  rule.  And 
even  in  market  overt,  if  the  goods  be  the  property  of  the  king, 
such  sale  (though  regular  in  other  respects)  will  in  no  case  bind 
him;  though  it  binds  infants,  feme-coverts,  idiots,  and  lunatics, 
and  men  beyond  sea  or  in  prison :  or  if  the  goods  be  stolen  from 
a  common  person,  and  then  taken  by  the  king's  officer  from  the 
felon,  and  sold  in  open  market ;  still,  if  the  owner  has  used  due 
diligence  in  prosecuting  the  thief  to  conviction,  he  loses  not  his 
property  in  the  goods. 

Knowledge  of  defect  of  title.  So  likewise,  if  the  buyer  know- 
eth  the  property  not  to  be  in  the  seller;  or  there  be  any  other 
fraud  in  the  transaction;  if  he  knoweth  the  seller  to  be  an 
infant,  or  f eme-covert  not  usually  trading  for  herself ;  if  the  sale 
be  not  originally  and  wholly  made  in  the  fair  or  market,  or  not 
at  the  usual  hours;  the  owner's  property  is  not  bound  thereby. 
If  a  man  buys  his  own  goods  in  a  fair  or  market,  the  contract  of 
sale  shall  not  bind  him,  so  that  he  shall  render  the  price :  unless 
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the  property  had  been  previously  altered  by  a  former  sale.  And 
notwithstanding  any  number  of  intervening  sales,  if  the  original 
vendor,  who  sold  without  having  the  property,  comes  again  into 
the  possession  of  the  goods,  the  original  owner  may  take  them, 
when  found  in  his  hands  who  was  guilty  of  the  first  breach  of 
justice.  By  which  wise  regulations  the  common  law  has  secured 
the  right  of  the  proprietor  in  personal  chattels  from  being 
divested,  so  far  as  was  consistent  with  that  other  necessary 
policy,  that  purchasers,  bona  fide,  in  a  fair,  open  and  regular 
manner,  shall  not  be  afterwards  put  to  difficulties  by  reason  of 
the  previous  knavery  of  the  seller. 

6.  Implied  warranty  of  title  and  quality. — By  the  civil  law 
an  implied  warranty  was  annexed  to  every  lale,  in  respect  to 
the  title  of  the  vendor;  and,  so,  too,  in  our  law,  a  purchaser  of 
goods  and  chattels  may  have  a  satisfaction  from  the  seller,  if  he 
sells  them  as  his  own  and  the  title  proves  deficient,  without  any 
express  warranty  for  that  purpose.  So  with  regard  to  the  good- 
ness of  the  wares  purchased,  the  vendor  is  in  some  eases  bound 
to  answer  where  he  impliedly  warrants  them  to  be  sound,  good 
and  merchantable,  or  fit  for  some  particular  use. 

[Such  an  obligation  is  called  in  legal  language  an  implied 
warranty. 

The  law  of  tort  here  approaches  closely  to  the  sphere  of  con- 
tract. A  warranty,  or  the  obligation  to  make  a  represeiitation 
good  and  fulfill  the  expectations  aroused  thereby,  in  a  sale  for 
instance,  and  liability  to  compensate  for  damages  resulting  from 
a  misguided  choice  of  the  inferior  article,  come  to  much  the  same. 

Scienter.  Knowledge  of  the  falsity  of  the  representation  or 
warranty  is  essential  to  make  one  liable  for  the  wrong  of  deceit, 
which  is  an  intentional  interference  with  plaintiff's  right  of  self- 
protective  choice ;  but  an  obligation  may  arise  on  a  warranty  in 
the  sale  of  a  chattel,  where  the  seller  honestly  believes  the  rep- 
resentation to  be  true  and  the  artiqjLe  to  be  as  warranted.  Where 
there  is  a  knowledge  of  the  falsity  of  the  affirmation  which  is 
the  inducing  cause  of  the  sale,  the  tort  liability  and  the  contract 
liability  are  concurrent — and  the  plaintiff  may  sue  upon  either 
at  his  option.  But  scienter  is  unnecessary  for  creation  of  war- 
ranty. This  has  led  to  an  extension  of  the  law  in  holding  an 
unauthorized  agent  liable  for  breach  of  an  implied  warranty  of 
authority  where  he  honestly  but  mistakenly  represents  that  he 
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is  authorized  to  act  for  his  supposed  principal.  Collen  v.  Wright 
(1857),  8  El.  &  Bl.  647;  92  E.  C.  L.  647.] 

There  is  thus  in  aU  sales  an  implied  representation  and  war- 
ranty by  which  the  seller  undertakes  that  the  commodity  he  sells 
is  his  own ;  and  if  it  proves  otherwise,  an  action  on  the  case  lies 
against  him,  to  exact  damages  for  this  deceit.  In  contracts  for 
provisions,  it  is  always  implied  that  they  are  wholesome;  and 
if  they  be  not,  the  same  remedy  may  be  had.  Also  if  he,  that 
selleth  any  thing,  doth  upon  the  sale  make  express  representa- 
tions of  facts  as  to  the  thing  sold,  as  that  a  horse  is  sound,  the 
law  annexes  a  tacit  contract  to  his  warranty,  that  if  it  be  not 
so,  he  shall  make  compensation  to'  the  buyer ;  for  which  an  action 
on  the  ease  will  lie  to  recover  damages. 

The  warranty  must  be  upon  the  sale ;  for  if  it  be  made  after, 
and  not  at  the  time  of  the  sale,  it  is  a  void  warranty:  for  it  is 
then  made  without  any  consideration;  neither  does  the  buyer 
then  take  the  goods  upon  the  credit  of  the  vendor.  But  if  the 
vendor  knew  the  goods  to  be  unsound,  and  hath  used  any  art 
to  disguise  them,  or  if  they  are  in  any  shape  different  from  what 
he  represents  them  to  be  to  the  buyer,  this  artifice  shall  be 
equivalent  to  an  express  warranty,  and  the  vendor  is  answerable 
for  their  goodness.  A  general  warranty  will  not  extend  to  guard 
against  defects  that  are  plainly  and  obviously  the  object  of  one's 
senses,  as  if  a  horse  be  warranted  perfect,  and  wants  either  a 
tail  or  an  ear,  unless  the  buyer  in  this  case  be  blind.  But  if 
cloth  is  warranted  to  be  of  such  a  length,  when  it  is  not,  there 
an  action  on  the  case  lies  for  damages;  for  that  cannot  be  dis- 
cerned by  sight,  but  only  by  a  collateral  proof,  the  measuring  it. 
Also,  if  a  horse  is  warranted  sound,  and  he  wants  the  sight  of 
an  eye,  though  this  seems  to  be  the  object  of  one's  senses,  yet 
as  the  discernment  of  such  defects  is  frequently  matter  of  skill, 
it  hath  been  held  that  an  action  on  the  case  lieth  to  recover 
damages  for  this  imposition. , 


164 


CHAPTER  XXI. 

SPECIAL  PROPERTY  INTERESTS  AND  MODIFICATIONS 
OF  OWNERSHIP. 

[Having  thus  examined  the  different  methods  of  acquiring 
title  to  personal  property,  we  may  add  a  word  or  two  as  to  the 
yarious  modifications  of  absolute  individual  dominion,  or  own- 
ership, by  which  different  persons  are  given  interests  of  a  quali- 
fied or  special  nature  therein.] 

1.  Nature  of  bailments. — Bailment,  from  the  French  bailler, 
to  deliver,  is  a  delivery  of  possession  of  goods  to  anotjier  person 
for  a  particular  use,  upon  a  contract,  express  or  implied,  that 
the  bailee  shall  keep  them  carefully  and  return  them  to  th& 
bailor  when  the  purpose  of  the  bailment  is  accomplished,  or  shall 
otherwise  deliver  them  according  to  directions.  As  if  cloth  be 
delivered,  or  (in  our  legal  dialect)  bailed,  to  a  tailor  to  make  a 
suit  of  clothes,  he  has  it  upon  an  implied  contract  to  render  it 
again  when  made,  and  that  in  a  workmanly  manner.  If  money 
or  goods  bei  delivered  to  a  common  carrier,  to  convey  from 
Oxford  to  London,  he  is  under  a  contract  in  law  to  pay  or  carry, 
them  to  the  person  appointed.  If  a  horse,  or  other  goods,  be 
delivered  to  an  innkeeper  or  his  servants,  he  is  bound  to  keep 
them  safely,  and  restore  them  when  his  guest  leaves  the  house. 
If  a  man  takes  in  a  horse,  or  other  cattle,  to  graze  and  depasture 
in  his  grounds,  which  the  law  calls  agistment,  he  takes  them 
upon  an  implied  contract  to  return  them  on  demand  to  the 
owner. 

If  a  pawnbroker  receives  plate  or  jewels  as  a  pledge,  or 
security  for  the  repayment  of  money  lent  thereon  at  a  day 
certain,  he  has  them  upon  an  express  contract  or  condition  to 
restore  them,  if  the  pledgor  performs  his  part  by  redeeming 
them  in  due  time.  And  so  if  a  landlord  distrains  goods  for  rent, 
or  a  parish  officer  for  taxes,  these  for  a  time  are  only  a  pledge 
in  the  hands  of  the  distrainors,  and  they  are  bound  by  an  implied 
contract  in  law  to  restore  them  on  payment  of  the  debt,  duty 
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and  expenses,  before  the  time  of  sale:  or,  when  sold,  to  render 
back  the  overplus. 

2.  Obligation  of  depositary. — If  a  friend  delivers  anything 
to  his  friend  to  keep  for  him,  the  receiver  is  bound  to  restore  it 
on  demand;  and  it  was  formerly  held  that  in  the  meantime  he 
was  answerable  for  any  damage  or  loss  it  might  sustain,  whether 
by  accident  or  otherwise ;  unless  he  expressly  undertook  to  keep 
it  only  with  the  same  care  as  his  own  goods,  and  then  he  should 
not  be  answerable  for  theft  or  other  accidents.  But  now  the 
law  seems  to  be  settled,  that  such  a  general  bailment  will  not 
charge  the  bailee  with  any  loss,  unless  it  happens  by  gross  neg- 
lect, which  is  an  evidence  of  frdud;  but,  if  he  tmdertakes  sper 
cially  to  keep  the  goods  safely  and  securely,  he  is  bound  to  take 
the  same  care  of  them  as  a  prudent  man  would  take  of  his  own. 

3.  Division  of  ownership  between  bailor  and  bailee.^^Hiring 
and  borrowing  are  also  bailments  by  which  a  qualified  property 
may  be  transferred  to  the  hirer  or  borrower:  in  which  there  is 
only  this  difference,  that  hiring  is  always  for  a  price,  a  stipend, 
pr  additional  recompense ;  borrowing  is  merely  gratuitous.  But 
the  law  in  both  cases  is  the  same.  They  are  both  bailments 
whereby  the  possession  and  a  transient  property  is  transferred 
for  a  particular  time  or  use,  on  condition  to  restore  the  goods 
so  hired  or  borrowed,  as  soon  as  the  time  is  expired  or  use  per- 
formed; together  with  the  price  or  stipend  (in  ease  of  hiring) 
•either  expressly  agreed  on  by  the  parties,  or  left  to  be  implied 
by  law  according  to  the  value  of  the  service.  By  this  mutual 
contract,  the  hirer  or  borrower  gains  a  temporary  property  in 
the  thing  hired,  accompanied  with  an  implied  condition  to  use 
it  with  moderation,  and  not  to  abuse  it ;  and  the  owner  or  lender 
retains  a  reversionary  interest  in  the  same,  and  acquires  a  new 
property  in  the  price  or  reward. 

Here  there  is  no  absolute  property  in  either  the  bailor  or  the 
bailee,  the  person  delivering,  or  him  to  whom  it  is  delivered :  for 
the  bailor  hath  only  the  right,  and  not  the  immediate  possession; 
the  bailee  hath  the  possession,  and  only  a  temporary  right.  But 
it  is  a  qualified  property-  in  them  both ;  and  each  of  them  is  en- 
titled to  an  action,  in  case  the  goods  be  damaged  or  taken  away : 
the  bailee,  on  account  of  his  immediate  possession;  the  bailor, 
because  the  possession  of  the  bailee  is,  mediately,  his  possession 
also.    So  also  in  case  of  goods  pledged  or  pawned  upon  condi- 
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tion,  either  to  repay  money  or  otherwise ;  both  the  pledger  and 
pledgee  have  a  qualified,  but  neither  of  them  an  absolute,  prop- 
erty in  them:  the  pledger's  property  is  conditional,  and  de- 
pends upon  the  performance  of  the  condition  of  repayment, 
&e. ;  and  so,  too,  is  that  of  the  pledgee,  which  depends  upon 
its  non-performance.  But  a  servant  who  has  the  care  of  his 
master's  goods,  as  a  butler  of  plate,  a  shepherd  of  sheep,  and 
the  like,  has  not  the  possession  as  bailee,  but  only  a  mere  charge 
or  custody  for  his  master. 

4.  Bailee's  special  property. — In  all  cases  of  bailment  there 
is  a  special  qualified  property  transferred  from  the  bailor  to  the 
bailee,  together  with  the  possession.  It  is  not  an  absolute 
property,  because  of  his  contract  for  restitution:  the  bailor 
having  still  left  in  him  the  right  to  a  chose  in  action,  grounded 
upon  such  contract.  And,  on  account  of  this  qualified  property 
of  the  bailee,  he  may  (as  well  as  the  bailor)  maintain  an  action 
against  such  as  injure  or  take  away  these  chattels.  The  tailor, 
the  carrier,  the  innkeeper,  the  agisting  farmer,  the  pawnbrpker, 
the  distrainor,  and  the  general  bailee,  may  all  of  them  vindicate, 
in  their  own  right,'  this  their  possessory  interest,  against  any 
stranger  or  third  person:  For,  being  responsible  to  the  bailor, 
if  the  goods  are  lost  or  damaged  by  his  wilful  default  or  gross 
negligence,  or  if  he  do  not  deliver  up  the  chattels  on  lawful 
demand,  it  is  therefore  reasonable  that  he  should  have  a  right 
of  action  against  all  other  persons  who  may,  have  purloined  or 
injured  them;  that  he  may  always  be  ready  to  answer  the  call 
of  the  bailor. 

5.  Future  interests  in  chattels. — By  the  rules  of  the  ancient 
common  law,  there  could  be  no  future  property,  to  take  place 
in  expectancy,  created  in  personal  goods  and  chattels;  because, 
being  things  transitory,  and  by  many  accidents  subject  to  be 
lost,  destroyed,  or  otherwise  impaired,  and  the  exigencies  of 
trade  requiring  also  a  frequent  circulation  thereof,  it  would 
occasion  perpetual  suits  and  quarrels,  and  put  a  stop  to  the 
freedom  of  commerce,  if  such  limitations  in  remainder  were 
generally  tolerated  and  allowed.  But  yet  in  last  wills  and 
testaments  such  limitations  of  personal  goods  and  chattels,  in 
remainder  after  a  bequest  for  life,  were  permitted:  though 
originally  that  indulgence  was  only  shewn,  when  merely  the  use 
of  the  goods,  and  not  the  goods  themselves,  was  given  to  the 

167 


168  BLACKSTONE'S  COMMENTARIES 

first  legatee;  the  property  l)eing  supposed  to  continue  all  tie 
time  in  the  executor  of  the  devisor.  But  now  that  distinction 
is  disregarded :  and  therefore,  if-  a  man  either  by  deed  or  will 
limits  his  hooks  or  furniture  to  A  for  life,  with  remainder  over 
to  B,  this  remainder  is  good.  But,  where  an  estate-tail  in  things 
personal  is  given  to  the  first  or  any  subsequent  possessor,  it 
vests  in  him  the  total  property,  and  no  remainder  over  shall 
be  permitted  on  such  a  limitation.  For  this,  if  allowed,  would 
tend  to  a  perpetuity,  as  the  devisee  or  grantee  in  tail  of  a  chattel 
has  no  method  of  barring  the  entail ;  and  therefore  the  law  vests 
in  him  at  once  the  entire  dominion  of  goods,  being  analogous 
to  the  fee-simple  which  a  tenant  in  tail  may  acquire  in  a  real 
€state. 

6.  Co-ownership  of  chattels. — Things  personal  may  belong 
to  their  owners,  not  only  in  severalty,  but  also  in  joint-tenancy 
and  in  common,  as  well  as  real  estates.  They  cannot,  indeed, 
be  vested  in  coparcenary;  because  they  do  not  descend  from 
the  ancestor  to  the  heir,  which  is  necessary  to  constitute  co- 
parceners. But  if  a  horse  or  other  personal  chattel  be  given  to 
two  or  more,  absolutely,  they  are  joint-tenants  hereof;  and, 
unless  the  jointure  be  severed,  the  same'  doctrine  of  survivorship 
shall  take  place  as  in  estates  of  lands  and  tenements.  And,  in 
like  manner,  if  the  jointure  be  severed,  as,  by  either  of  them 
selling  his  share,  the  vendee  and  the  remaining  part  owner  shall 
be  tenants  in  common,  without  any  jus  accrescendi  or  suTvivor^ 
ship.  So,  also,  if  lOOJ.  be  given  by  will  to  two  or  more,  equally 
to  be  divided  between  them,  this  makes  them  tenants  in  common ; 
as,  we  have  formerly  seen,  the  same  words  would  have  done 
in  regard  to  real  estates.  But,  for  the  encouragement  of  hus- 
bandry and  trade,  it  is  held  that  a  stock  on  a  farm,  though 
occupied  jointly,  and  also  a  stock  used  in  a  joint  undertaking, 
by  ■way  of  partnership  in  trade,  shall  always  be  considered  as 
common  and  not  as  joint  property,  and  there  shall  be  no  surviv- 
orship therein. 
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LAW  OF  REAL  PROPERTY 

CHAPTER  XXII. 

ORIGIN  OP  PROPERTY  IN  LAND  AND  TITLE  BY  OCCU- 
PANCY. 

1.  Scope  of  real  property;  lands,  tenements  and  heredita- 
ments.— The  objects  of  dominion  or  property  are  things,  as 
contradistinguished  from  persons ;  and  things  are,  by  the  law  of 
England,  distributed  into  two  kinds;  things  real  and  things 
personal.  Things  real  are  such  as  are  permanent,  fixed  and 
immovable,  which  cannot  be  carried  out  of  their  place ;  as  lands 
and  tenements :  things  personal  are  goods,  money,  and  all  other 
movables;  which  may  attend  the  owner's  person  wherever  he 
thinks  proper  to  go. 

[The  law  of  real  property  is  in  general  that  branch  of  the 
law  which  regulates  the  acquisition  and  transfer  of  title  to  land,, 
and  the  many  varieties  of  estates  or  interests  which  may  be 
held  by  different  persons  in  the  same  piece  of  land.  Things 
real  are  usually  said  to  consist  not  only  in  lands,  but  also  in 
tenements,  and  hereditaments,  but  these  latter  terms  merely 
include  land  (and  a  little  more  beside),  under  different  aspects. 
Land  connotes  the  physical  object  of  real  property,  the  face 
of  the  earth  and  everything  under  it  or  over  it.  Cuius  est  solum, 
eius  est  usque  ad  coelum.  Land  therefore  includes  mines  of 
metal,  woods,  waters  and  houses  as  well  as  fields  and  meadows. 

The  term  tenement,  though  in  its  vulgar  or  popular  usage 
applied  only  to  cheap  buildings  rented  out  to  tenants,  in  its 
technical  legal  sense  signifies  any  property  fight  in  land  or 
otherwise  which  was  formerly  the  subject  of  feudal  tenure,  and 
indeed  it  is  impossible  to  understand  the  development  of  the 
common  law  regulating  landed  property,  or  the  English  consti- 
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tution  itself,  with  any  degree  of  insight,  without  some  general 
acquaintance  with  the  history  of  the  feudal  system,  which 
dominated  England  for  several  hundred  years  after  the  Norman 
Conquest.  Practically  all  the  land  in  the  kingdom  was  supposed 
to  be  granted  by  and  held  of  the  king  or  some  superior  lord  in 
whom  the  ultimate  property  resided,  in  consideration  of  certain 
services  to  be  rendered  the  lord  by  the  tenant  or  possessor  of 
the  property.  The  thing  held  was  styled  a  tenement,  the  holder 
was  a  tenant,  and  the  relation'  of  the  tenant  to  his  lord,  involv- 
ing certain  reciprocal  obligations,  rights  and  duties,  was  termed 
tenure. 

[Certain  interests  in  lands  such  as  leaseholds  for  terms  of 
years  were  not  the  subject  of  feudal  tenure,  and  so  not 
tenements.] 

[The  term  hereditament  includes  not  only  rights  in  land,  but 
also  whatsoever  may  be  inherited,  and  gives  to  the  heir,  who  was 
the  eldest  son  in  England,  and  who  took  to  the  exclusion  of  the 
other  children  on  the  death  of  the  ancestor.  Personal  property 
on  the  other  hand  went  to  the  executor  of  the  deceased  owner 
for  distribution  equally  among  the  sons  and  daughters  or  the 
next  of  kin.  An  heir-loom  was  some  implement  of  furniture  or 
other  movable,  which  by  custom  descended  to  the  heir,  usually 
with  a  house;  and  although  neither  land  nor  tenement,  yet 
being  inheritable,  it  is  comprised  under  the  general  term  heredit- 
ament and  is  considered  as  real  property.] 

Heir-looms  are  such  goods  and  personal  chattels,  as,  contrary 
to  the  nature  of  chattels,  shall  go  by  special  custom  to  the  heir 
along  with  the  inheritance,  and  not  to  the  executor  of  the  last 
proprietor.  The  termination,  loom,  is  of  Saxon  original;  in 
which  language  it  signifies  a  limb  or  member ;  so  that  an  heir- 
loom is  nothing  else  but  a  limb  or  member  of  the  inheritance. 
They  are  generally  such  things  as  cannot  be  taken  away  with- 
out damaging  or  dismembering  the  freehold:  otherwise  the 
general  rule  is,  that  no  chattel  interest  whatsoever  shall  go  to 
the  heir,  notwithstanding  it  be  expressly  limited  to  a  man  and  his 
heirs,  but  shall  vest  in  the  executor.  But  deer  in  a  real  authorized 
park,  fishes  in  a  pond,  doves  in  a  dovehouse,  &c.,  though  in 
themselves  personal  chattels,  yet  they  are  so  annexed  to  and  so 
necessary  to  the  well-being  of  the  inheritance,  that  they  shall 
accompany  the  land  wherever  it  vests,   by  either  descent  or 
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purchase.  For  this  reason  also  I  apprehend  it  is,  that  the 
ancient  jewels  of  the  crown  are  held  to  be  heir-looms ;  for  they 
are  necessary  to  maintain  the  state,  and  support  the  difgnity,  of 
the  sovereign  for  the  time  being.  Charters  likewise,  and  deeds, 
court-rolls,  and  other  evidences  of  the  land,  together  with  the 
chests  in  which  they  are  contained  (also  door  keys),  shall  pass 
together  with  the  land  to  the  heir,  in  the  nature  of  heir-looms, 
and  shall  not  go  to  the  executor.  By  special  custom,  also,  in 
some  places  carriages,  utensils,  and  other  household  implements, 
may  be  heir-looms;  but  such  custom  must  be  strictly  proved. 
On  the  other  hand,  by  almost  general  custom,  whatever  is 
strongly  affixed  to  the  freehold  or  inheritance,  and  cannot  be 
severed  from  thence  without  violation  or  damage,  "quod  ah 
cedibus  non  facile  revellitur,"  is  become  a  member  of  the  inherit- 
ance, and  shall  thereupon  pas^  to  the  heir ;  as  chimney-pieces, 
pumps,  old  fixed  or  dormant  tables,  benches,  and  the  like. 

2.  Origin  of  property — common  ownership  first. — [In  treat- 
ing of  the  law  of  real  property,  let  us  consider  first  the  origin 
and  basis  of  the  institution  of  private  property;  the  titles,  or 
manner  of  acquiring  and  transferring  land;  and  lastly,  estates 
or  the  various  interests  which  mAy  be  held  by  different  persons 
in  the  same  land,-  when  the  ownership  is  subdivided  among 
them.] 

In  the  beginning  of  the  world,  we  are  informed  by  holy  writ, 
the  all-bountiful  Creator  gave  to  man  "dominion  over  all  the 
earth ;  and  over  the  fish  of  the  sea,  and  over  the  fowl  of  the  air, 
and  over  every  living  thing  that  moveth  upon  the  earth."  This 
is  the  only  true  and  solid  foundation  of  man's  dominion  over 
external  things,  whatever  airy  metaphysical  notions  may  have 
been  started  by  fanciful  writers  upon  this  subject.  The  earth, 
therefore,  and  all  things  therein,  are  the  general  property  of 
all  mankind,  exclusive  of  other  beings,  from  the  immediate  gift 
of  the  Creator.  And,  while  the  earth  continued  bare  of  inhabit- 
ants, it  is  reasonable  to  suppose  that  all  was  in  common  among 
them,  and  that  every  one  took  from  the  public  stock  to  his  own 
use  such  things  as  his  immediate  necessities  required.  [See  R.  T. 
Ely,  Property  and  Contract,  Chap.  XXII.  Theories  of  the 
Origin  of  Private  Property.] 

These  general  notions  of  property  were  then  sufficient  to 
answer  all  the  purposes  of  human  life ;  and  might  perhaps  still 
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have  answered  them  had  it  been  possible  for  mankind  to  have 
remained  in  a  state  of  primeval  simplicity:  as  may  be  collected 
from  the  manners  of  many  American  nations  when  first  dis- 
covered by  the  Europeans;  and  from  the  ancient  method  of 
living  among  the  first  Europeans  themselves,  if  we  may  credit 
either  the  memorials  of  them  preserved  in  the  golden  age  of 
the  poets,  or  the  uniform  accounts  given  by  historians  of  those 
times,  wherein  "ercmt  omnia  communia  et  indivisa  omnibus, 
veluti  unum  cunciis  patrim^nium  esset"  (all  things  were  com- 
mon and  undivided,  as  if  there  were  but  one  patrimony  for 
them  all).  Not  that  this  communion  of  goods  seems  ever  to 
have  been  applicable,  even  in  the  earliest  stages,  to  aught  but  the 
substance  of  the  thing;  nor  could  it  be  extended  to  the  use  of 
it.  For,  by  the  law  of  nature  and  reason,  he,  who  first  began 
to  use  it,  acquired  therein  a  kind  of  transient  property,  that 
lasted  so  long  as  he  was  using  it,  and  no  longer:  or,  to  speak 
with  greater  precision,  the  right  of  possession  continued  for  the 
same  time  only  that  the  act  of  p&ssession  lasted.  Thus  the 
ground  was  in  common,  and  no  part  of  it  was  the  permanent 
property  of  any  man  in  particular;  yet  whoever  was  in  the 
occupation  of  any  determined  spot  of  it,  for  rest,  for  shade,  or 
the  like,  acquired  for  the  time  a  sort  of  ownership,  from  which 
it  would  have  been  unjust,  and  contrary  to  the  law  of  nature, 
to  have  driven  him  by  force:  but  the  instant  that  he  quitted 
the  use  or  occupation  of  it,  another  might  seize  it,  without 
injustice.  Thus  also  a  vine  or  other  tree  might  be  said  to  be  in 
common,  as  all  men  were  equally  entitled  to  its  produce;  and 
yet  any  private  individual  might  gain  the  sole  property  of  the 
fruit,  which  he  had  gathered  for  his  own  repast.  A  doctrine 
well  illustrated  by  Cicero,  who  compares  the  world  to  a  great 
theater,  which  is  common  to  the  public,  and  yet  the  place  which 
'any,  man  has  taken  is  for  the  time  his  own. 

3.  Individual  ownership  develops. — ^But  when  mankind  in- 
creased in  number,  craft,  and  ambition,  it  became  necessary 
to  entertain  conceptions  of  more  permanent  dominion;  and  to 
appropriate  to  individuals  not  the  immediate  use  only,  but  the 
very  substance  of  the  thing  to  be  used.  Otherwise  innumerable 
tumults  must  have  arisen,  and  the  good  order  of  the  world  been 
continually  broken  and  disturbed,  while  a  variety  of  persons 
were .  striving  who  should  get  the  first  occupation  of  the  same 
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thing,  or  disputing  which  of  them  had  actually  gained  it. 
In  the  case  of  habitations  in  particular,  it  was  natural  to  observe, 
that  even  the  brute  creation,  to  whom  everything  else  was  in 
common,  maintained  a  kind  of  permanent  property  in  their 
dwellings,  esjiecially  for  the  protection  of  their  young;  that 
the  birds  of  the  air  had  nests,  and  the  beasts  of  the  field  had 
caverns,  the  invasion  of  which  they  esteemed  a  very  flagrant 
injustice,  and  would  sacrifice  their  lives  to  preserve  them.  Hence 
a  property  was  very  soon  established  in  every  man's  house 
and  home-stall;  which  seems  to  have  been  originally  mere  tem- 
porary huts  or  movable  cabins,  suited  to  the  design  of  Providence 
for  more  speedily  peopling  the  earth,  and  suited  to  the  wander- 
ing life  of  their  owners,  before  any  extensive  property  in  the 
soil  or  ground  was  established.  And  there  can  be  no  doubt>  but 
that  movables  of  every  kind  became  sooner  appropriated  than 
the  permanent  substantial  soil ;  partly  because  they  were  more 
susceptible  of  a  long  occupancy,  which  might  be  continued  for 
months  together  without  any  sensible  interruption,  and  at  length 
by  usage  ripen  into  an  established  right ;  but  principally  because 
few  of  them  could  be  fit  for  use,  till  improved  and  meliorated 
by  the  bodily  labor  of  the  occupant,  which  bodily  labor,  be- 
stowed upon  any  subject  which  before  lay  in  common  to  all 
men,  is  universally  allowed  to  give  the  fairest  and  most  reason- 
able title  to  an  exclusive  property  therein. 

Animals  and  wells.  The  article  of  food  was  a  more  immediate 
call,  and  therefore  a  more  early  consideration.  Such  as  were  not 
contented  with  the  spoptaneous  product  of  the  earth,  sought 
for  a  more  solid  refreshment  in  the  flesh  of  beasts,  whioiji  they 
obtained  by  hunting.  But  the  frequent  disappointments  inci- 
dent to  that  method  of  provision,  induced  them  to  gather  to- 
gether such  animals  as  were  of  a  more  tame  and  sequacious 
nature;  and  to  establish  a  permanent  property  in  their  flocks 
and  herds  in  order  to  sustain  themselves  in  a  less  precarious 
manner,  partly  by  the  milk  of  the  dams,  and  partly  by  the 
flesh  of  the  young.  The  support  of  these  their  cattle  made  the 
article  of  water  also  a  very  important  point.  And  therefore 
the  boQk  of  Genesis  (the  most  venerable  monument  of  antiquity, 
considered  merely  with  a  view  to  history)  will  furnish  us  with 
frequent  instances  of  violent  contentions  concerning  wells;  the 
exclusive  property  of  which  appears  to  hiave  been  established 
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in  the  first  digger  or  occupant,  even  in  such  places  where  the 
ground  and  herbage  remained  yet  in  common.  Thus  we  find 
Abraham,  who  was  but  a  sojourner,  asserting  his  right  to  a 
well  in  the  country  of  Abimelech,  and  exacting  an  oath  for  his 
security,  "because  he  had  digged  that  well."  Arid  Isaac,  about 
ninety  years  afterwards,  reclaimed  this  his  father's  property; 
and  after  much  contention  with  the  Philistines,  was  suffered  to 
enjoy  it  in  peace. 

4.  Land  open  to  occupancy. — All  this  while  the  soil  and 
pasture  of  the  earth  remained  still  in  common  as  before,  and 
open  to  every  occupant;  except  perhaps  in  the  neighborhood  of 
towns,  where  the  necessity  of  a  sole  and  exclusive  property  in 
lands  (for  the  sake  of  agriculture)  was  earlier  felt,  and  there- 
fore more  readily  complied  with.  Otherwise,  when  the  multi- 
tude of  men  and  cattle  had  consumed  every  convenience  on  one 
spot  of  ground,  it  was  deemed  a  natural  right  to  seize  upon  and 
occupy  such  other  lands  as  would  more  easily  supply  their 
necessities.  This  practice  is  still  retained  among  the  wild  and 
uncultivated  nations  that  have  never  been  formed  into  civil 
states,  like  the  Tartars  and  others  in  the  east ;  where  the  climate 
itself,  and  the  boundless  extent  of  their  territory,  conspire  to 
retain  them  still  in  the  same  savage  state  of  vagrant  liberty, 
which  was  universal  in  the  earliest  ages ;  and  which,  Tacitus 
informs  us,  continued  among  the  Germans  till  the  decline  of 
the  Eoman  empire.  > 

"We  have  also  a  striking  example  of  the  same  kind  in  the 
history  of  Abraham  and  Ids  nephew  Lot.  When  their  joint 
substance  became  so  great,  that  pasture  and  other  conveniences 
grew  scarce,  the  natural  consequence  was,  that  a  strife  arose 
between  their  servants;  so  that  it  was  no  longer  practicable  to 
dwell  together.  This  contention  Abraham  thus  endeavored  to 
compose :  "Let  there  be  no  strife,  I  pray  thee,  between  thee  and 
me.  Is  I  not  the  whole  land  before  thee?  Separate  thyself,  I 
pray  thee,  from  me.  If  thou  wilt  take  the  left  hand,  then  I 
will  go  toi  the  right ;  or  if  thou  depart  to  the  right  hand,  then 
I  will  go  to  the  left."  This  plainly  implies  an  acknowledged 
right,  in  either,  to  occupy  whatever  ground  he  pleased,  that 
was  not  preoccupied  by  other  tribes.  "And  Lot  lifted  up  his 
eyes,  and  beheld  all  the  plain  of  Jordan,  that  it  was  well  watered 
everywhere,  even  as  the  garden  of  the  Lord.    Then  Lot  chose 
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him  all  the  plain  of  Jordan,  and  journeyed  east;  and  Abraham 
dwelt  in  the  land  of  Canaan." 

Upon  the  same  principle  was  founded  the  rigtt  of  migra- 
tion, or  sending  colonies  to  find  out  new  habitations,  when  the 
mother  country  was  overcharged  with  inhabitants;  which  was 
practiced  as  well  by  the  Phoenicians  and  Greeks  as  the  Germans, 
Scythians,  and  other  northern  people.  And,  so  long  as  it  was 
confined  to  the  stocking  and  cultivation  of  desert,  uninhabited 
countries,  it  kept  strictly  within  the  limits  of  the  law  of  nature. 
But  how  far  the  seizing  on  countries  already  peopled,  and  driv- 
ing out  or  massacring  the  innocent. and  defenceless  natives, 
merely  because  they  differed  from  their  invaders  in  language,  in 
religion,  in  customs,  in  government,  or  in  color;  how  far  such 
a  conduct  was  consonant  to  nature,  to  reason,  or  to  Christianity, 
deserved  well  to  be  eorsidered  by  those,  who  have  rendered 
their  names  immortal  by  thus  civilizing  mankind. 

5.  Private  property  in  land  arises — Its  consequences. — As 
the  world  by  degrees  grew  more  populous,  it  daily  became 
more  difficult  to  find  out  new  spots  to  inhabit,  without  encroach- 
ing upon  former  occupants;  and  by  constantly  occupying  the 
same  individual  spot,  the  fruits  of  the  earth  were  consumed, 
and  the  spontaneous  produce  destroyed,  without  any  provision 
for  a  future  supply  or  succession.  It  therefore  became  neces- 
sary to  pursue  some  regular  method  of  providing  a  constant  sub- 
sistence ;  and  this  necessity  produced,  or  at  least  promised  and 
encouraged,  the  art  of  agriculture.  And  the  art  of  agriculture, 
by  a  regular  connexion  and  consequence,  introduced  and  estab- 
lished the  idea  of  a  more  permanent  property  in  the  soil  than 
had  hitherto  been  received  and  adopted.  It  was  clear  that  the 
earth  would  not  produce  her  fruits  in  sufficient  quantities,  with- 
out the  assistance  of  tillage:  but  who  would  be  at  the  pains  of 
tilling  it,  if  another  might  watch  an  opportunity  to  seize  upon 
and  enjoy  the  product  of  his  industry,  art,  and  labor?  Had 
not  therefore  a  separate  property  in  lands,  as  well  as  movables, 
been  vested  in  some  individuals,  the  world  must  have  continued 
a  forest,  and  men  have  been  mere  animals  of  prey ;  which,  accord- 
ing to  some  philosophers,  is  the  genuine  state  of  nature.  Whereas 
now  (so  graciously  has  Providence  interwoven  our  duty  and 
our  happiness  together)  the  result  of  this  very  necessity  has 
been  the  ennobling  of  the  human  species,  by  giving  it  oppor- 
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tunities  of  improving  its  rational  faculties,  as  well  as  of  exerting 
its  natural.  Necessity  begat  property:  and  in  order  to  insure 
that  property,  recourse  was  had  to  civil  society,  which  brought 
along  with  it  a  long  train  of  inseparable  concomitants:  states, 
government,  laws,  punishments,  and  the  public  exercise  of  re- 
ligious duties.  Thus  connected  together,  it  was  found  that  a  part 
only  of  society  was  sufficient  to  provide,  by  their  manual  labor, 
for  the  necessary  subsistence  of  all;  and  leisure  was  giving  to 
others  to  cultivate  the  human  mind,  to' invent  useful  arts,  and 
to  lay  the  foundations  of  science. 

["We  shall  now  proceed  .to  consider  the  different  sorts  of  titles, 
or  the  methods  by  which  rights  of  property  may  be  acquired 
and  transferred,  and  what  is  sufficient  to  enable  one  to  hold 
possession  or  demand  possession  from  others.]  ^ 

6.  Title  to  land  by  occupancy. — Occupancy  is  the  taking 
possession  of  those  things  which  before  belonged  to  nobody.  This 
as  we  have  seen,  is  the  true  ground  and  foundation  of  all  prop- 
erty, or  of  holding  those  things  in  severalty,  which,  by  the  law 
of  nature,  unqualified  by  that  of  society,  were  common  to  all 
mankind.  But  when  once  it  was  agreed  that  everything  capable 
of  ownership  should  have  an  owner,  natural  reason  suggested, 
that  he  who  could  first  declare  his  intention  of  appropriating 
any  thing  to  his  own  use,  and,  in  consequence  of  such  intention, 
actually  took  it  into  possession,  should  thereby  gain  the  absolute 
property  of  it;  according  to  that  rule  of  the  law  of  nations, 
recognized  by  the  laws  of  Rome,  quod  nullius  est,  id  ratione 
naturali  occupanti  eoncedifur  (that  which  belongs  to  no  one, 
is  by  natural  reason  granted  to  the  occupant). 

The  only  question  remaining  is,  how  this  property  became 
actually  vested:  or  what  it  is  that  gave  a  man  an  exclusive 
right  to  retain  in  a  permanent  manner  that  specific  land,  which 
before  belonged  generally  to  everybody,  but  particularly  to  no- 
body. And,  as  we  before  observed  that  occupancy  gave  the 
right  to  the  temporary  use  of  the  soil,  so  it  is  agreed  upon  all 
hands,  that  occupancy  gave  also  the  original  right  to  the  perma- 
nent property  in  the  substance  of  the  earth  itself :  which  excludes 
every  one  else  but  the  owner  from  the  use  of  it.  There  is 
indeed  some  difference  among  the  writers  on  natural  law,  con- 
cerning the  reason  why  occupancy  should  convey  this  right, 
and  invest  one  with  this  absolute  property :  Grotius  and  Puffen- 
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dorf  insisting  that  this  right  of  occupancy  is  founded  on  a  tacit 
and  implied  assent  of  all  mankind,  that  the  first  occupant  should 
become  the  owner ;  and  Barbeyrac,  Titius,  Mr.  Locke,  and  others 
holding,  that  there  is  no  such  implied  assent,  neither  is  it  neces- 
sary that  there  should  be;  for  that  the  very  act  of  occupancy, 
alone,  being  a  degree  of  bodily  labor,  is  from  a  principle  of 
natural  justice,  without  any  consent  or  compact,  sufficient  of 
itself  to  gain  a  title.  A  dispute  that  savors  too  much  of  nice 
and  scholastic  refinement.  However,  both  sides  agree  in  this, 
that  occupancy  is  the  thing  by  which  the  title  was  in  fact 
originally  gained ;  every,  man  seizing  to  his  own  continued  use 
such  spots  of  ground  as  he  found  most  agreeable  to  his  own 
convenience,  provided  he  found  them  unoccupied  by  any  one 
else. 

Possession.  Property,  both  in  lands  and  movables,  being  thus 
originally  acquired  by  the  first  taker,  which  taking  amounts  to 
a  declaration  that  he  intends  to  appropriate  the  thing  to  his 
own  use,  it  remains  in  him,  by  the  principles  of  universal  law, 
till  such  time  as  he  does  some  other  act  which  shews  an  intention 
to  abandon  it;  for  then  it  becomes,  naturally  speaking,  puMici 
juris  (of  public  right)  once  more,  and  is  liable  to  be  again 
appropriated  by  the  next  occupant.  So,  if  one  is  possessed  of 
a  jewel,  and  casts  it  into  the  sea  or  a  public  highway,  this  is 
such  an  express  dereliction,  that  a  jiroperty  will  be  vested  in 
the  first  fortunate  findbr  that  will  seize  it  to  his  own  use.  But 
if  he  hides  it  privately  in  the  earth  or  other  secret  place,  and 
it  is  discovered,  the  finder  acquires  no  property  therein;  for 
the  owner  hath  not  by  this  act  declared  any  intention  to  abandon 
it,  but  rathei*  the  contrary :  and  if  he  loses  or  drops  it  by  accident, 
it  cannot  be  collected  from  thence,  that  he  designed  to  quit  the 
possession;  and  therefore  in  such  a  case  the  property  still  re- 
mains in  the  loser,  who  may  claim  it  again  of  the  finder.  And 
this  we  may  remember,  is  the  doctrine  of  the  law  of  England, 
with  relation  to  treasure  trove. 

Right  of  occupancy,  so  far  as  it  concerns  real  property  (for  of 
personal  chattels  I  am  not  in  this  place  to  speak),  hath  been 
confined  by  the  laws  of  England  within  a  very  narrow  compass ; 
and  was  extended  only  to  a  single  instance:  namely,  where  a 
man  was  tenant  pur  auter  vie,  or  had  an  estate  granted  to  him- 
self only  (without  mentioning  his  heirs)  for  the  life  of  another 
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man,  and  died  during  the  life  of  cestuy  que  vie,  or  him  by  whose 
life  it  was  holden;  in  this  case  he  that  could  first  enter  on  the 
land  might  lawfully  retain  the  possession,  so  long  as  cestuy  que 
vie  lived,  by  right  of  occupancy. 

7.  Title  by  wrongful  possession. — The  lowest  and  most  im- 
perfect degree  of  title  consists  in  the  mere  naked  possession,  or 
actual  occupation  of  the  estate;  without  any  £q)parent  right,  or 
any  shadow  or  pretence  of  right,  to  hold  and  continue  such 
-possession.  This  may  happen  when  one  man  invades  the  posses- 
sion of  another,  and  by  force  or  surprise  turns  him  out  of  the 
occupation  of  his  lands;  which  is  termed  a  disseisin,  being  a 
deprivation  of  that  actual  seisin,  or  corporal  freehold  of  the 
lands,  which  the  tenant  before  enjoyed.  Or  it  may  happen,  that 
after  the  death  of  the  ancestor  and  before  the  entry  of  the  heir, 
or  after  the  death  of  a  particular  tenant  and  before  the  entry 
of  him  in  remainder  or  reversion,  a  stranger  may  contrive  to 
get  possession  of  the  vacant  land,  and  hold  out  him  that  had 
a  right  to  enter.  In  all  which  cases,  and  many  others  that 
might  be  here  suggested,  the  wrongdoer  has  only  a  mere  naked 
possession,  which  the  rightful  owner  may  put  an  end  to  by  a 
variety  of  legal  remedies,  as  will  more  fully  appear  in  the  third 
book  of  these  Commentaries.  But  in  the  meantime,  till  some  act 
be  done  by  the  rightful  owner  to  devest  this  possession  and 
assert  his  title,  such  actual  possession  is,  prima  facie,  evidence 
of  a  legal  title  in  the  possessor;  and  it  may,  by  length  of  time, 
and  negligence  of  him  who  hath  the  right,  by  degrees  ripen 
iiito  a  perfect  and  indefeasible  title.  And,  at  all  events,  without 
such  actual  possession  no  title  can  be  completely  good  and  such 
possession  is  a  good  title  against  all  the  world  except  the  true 
owner. 

8.  Title  by  adverse  possession. — [If  a  person  disseised,  or 
turned  out  of  possession  of  his  estate,  neglects  to  pursue  his 
remedy  for  the  recovery  of  possession  within  the  time  limited 
by  law,  the  person  in  possession  under  claim  or  color  of  title 
will  gain  a  right  of  possession  good  against  the  former  owner  as 
well  as  against  third  parties.  Thus  if  a  trespasser  ejects  me 
from  my  lands  under  claim  of  title,  he  thereby  gains  a  mere 
naked  possession,  but  if  I  acquiesce  without  bringing  any  action 
of  ejectment  until  the  Statute  of  Limitations  has  run  against 
me,  then  the  defective  possession  of  the  wrongdoer  is  quieted 
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against  my  claim,  and  he  has  a  complete  title.  At  common  law 
there  lay  an  elaborate  system  of  writs  and  real  actions  for  the 
recovery  of  seisin  or  possession  of  land,  which  were  only  gradu- 
ally lost,  but  now  the  Statute  of  Limitations  on  the  action  of 
ejectment  measures  the  period  within  which  title  may  be  acquired 
as  against  other  claimants  by  adverse  possession.] 

9.  Alluvion  and  dereliction. — Title  may  be  said  to  be  ac- 
quired by  accession,  in  lands  newly  created,  by  the  rising  of  an 
island  in  the  sea  or  in  a  river,  or  by  the  alluvion  or  dereliction 
of  the  waters.  For  Bracton  tells  us,  that  if  an  island  arise  in  the 
middle  of  a  river,  it  belongs  in  common  to  those  who  have  lands 
on  each  side  thereof;  but  if  it  be  nearer  to  one  bank  than  the 
other,  it  belongs  only  to  him  who  is  the  proprietor  of  the  nearest 
shore :  which  is  agreeable  to,  and  probably  copied  from,  the  civil 
law.  Yet  this  seems  only  to  be  reasonable,  where  the  soil  of  the 
river  is  equally  divided  between  the  owners  of  the  opposite 
shores;  for  if  the  whole  soil  is  the  freehold  of  any  one  man,  as 
it  usually  is  whenever  a  several  fishery  is  claimed  there  it  seems 
just  (and  so  is  the  constant  practice)  that  the  eyotts  or  little 
islands,  arising  in  any  part  of  the  river,  shall  be  the  property  of 
him  who  owneth  the  piscary  and  the  soil.  However,  in  case  a 
new  island  rise  in  the  sea,  though  the  civil  law  gives  it  to  the 
first  occupant,  yet  ours  gives  it  to  the  king.  And  as  to  lands 
gained  from  the  sea,  either  by  alluvion,  by  the  washing-up  of- 
-sand  and  earth,  so  as  in  time  to  make  terra  firma  (firm  land)  ;  or 
by  dereliction,  as  when  the  sea  shrinks  back  below  the  usual 
watermark ;  in  these  cases  the  law  is  held  to  be,  that  if  this  gain 
be  by  little  and  little,  by  small  and  imperceptible  degrees,  it 
shall  go  to  the  owner  of  the  land  adjoining.  For  de  minimis  non 
curat  lex  (the  law  takes  not  cognizance  of  small  things) :  be- 
sides, these  owners,  being  often  losers  by  the  breaking  in  of  the 
sea,  or  at  charges  to  keep  it  out,  this  possible  gain  is  therefore 
a  reciprocal  consideration  for  such  possible  charge  or  loss.  But 
if  the  alluvion  or  dereliction  be  sudden  and  considerable,  in  this 
case  it  belongs  to  the  king;  for,  as  the  king  is  lord  of  the  sea, 
and  so  owner  of  the  soil  while  it  is  covered  with  water,  it  is 
but  reasonable  he  should  have  the  soil  when  the  water  has  left 
it  dry.  So  that  the  quantity  of  ground  gained,  and  the  time 
during  which  it  is  gaining,  are  what  make  it  either  the  king's 
or  the  subject's  property.    In  the  same  manner  if  a  river,  run- 
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ning  between  two  lordships,  by  degrees  gains  upon  the  one,  and 
thereby, leaves  the  other  dry:  the  owner  who  loses  his  ground 
thtts  imperceptibly  has  no  remedy;  but  if  the  course  of  the 
river  be  changed  by  a  sudden  and  violent  flood,  or  other  hasty 
means,  and  thereby  a  man  loses  his  ground,  it  is  said  that  he 
shall  have  what  the  river  has  left  in  any  other  place,  as  a  recom- 
pense for  this  sudden  loss. 
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CHAPTER  XXIII. 
TITLE  BY  CONVEYANCE  OR  TRANSFER. 

1.  Feudal  restraints  on  alienation. — The  most  usual  and  uui- 
versal  method  of  acquiring  a  title  to  real  estates  is  that  of  aliena- 
tion, conveyance,  or  purchase  in  its  limited  sense ;  under  which 
may  be  comprised  any  method  wherein  estates  are  voluntarily 
resigned  by  one  man,  and  accepted  by  another;  whether  that 
be  effected  by  sale,  gift,  marriage,  settlement,  devise,  or  other 
transmission  of  property  by  the  mutual  consent  of  tlie  parties. 

This  means  of  taking  estates  by  alienation,  is  not  of  equal 
antiquity  in  the  law  of  England  with  that  of  taking  them  by 
descent.  For  we  may  remember  that,  by  the  feudal  law,  a  pure 
and  genuine  feud  could  not  be  transferred  from  one  feudatory 
to  another  without  the  consent  of  the. lord;  lest  thereby  a  feeble 
or  suspicious  tenant  might  have  been  substituted  and  imposed 
upon  him  to  perform  the  feudal  services,  instead  of  one  on  whose 
abilities  and  fidelity  he  could  depend.  Neither  could  the  feuda- 
tory then  subject  the  land  to  his  debts;  for  if  he  might,  the 
feudal  restraint  of  alienation  would  have  been  easily  frustrated 
and  evaded.  And  as  he  could  not  aliene  it  in  his  lifetime,  so 
neither  could  he  by  will  defeat  the  succession,  by  devising  his 
feud  to  another  family;  nor  even  alter  the  course  of  it,  by  im- 
posing particular  limitations,  or  prescribing  an  unusual  path  of 
descent.  Nor,  in  short,  could  he  aliene  the  estate,  even  with  the 
consent  of  the  lord,  unless  he  had  also  obtained  the  consent  of 
his  own  next  apparent  or  presumptive  heir. 

And  therefore  it  was  very  usual  in  ancient  feoffments  to  ex- 
press that  the  alienation  was  made  by  consent  of  the  heirs  of  the 
feoffor ;  or  sometimes  for  the  heir-  apparent  himself  to  join  with 
the  feoffor  in  the  grant.  And,  on  the  other  hand,  as  the  feudal 
obligation  was  looked  upon  to  be  reciprocal,  the  lord  could  not 
aliene  or  transfer  his  seigniory  without  the  consent  of  his  vassal ; 
for  it  was  esteemed  unreasonable  to  subject  a  feudatory  to  a  new 
superior,  with  whom  he  might  have  a  deadly  enmity,  without 
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his  own  approbation ;  or  even  to  transfer  his  fealty,  without  his 
being  thoroughly  apprised  of  it,  that  he  might  know  with  cer- 
tainty to  whom  his  renders  and  services  were  due,  and  be  able 
to  distinguish  a  lawful  distress  for  rent  from  a  hostile  seizing 
of  his  cattle  by  the  lord  of  a  neighboring  clan. 

Attornment.  This  consent  of  the  vassal  was  expressed  by 
what  was  called  attorning,  or  professing  to  become  the  tenant 
of  the  new  lord;  which  doctrine  of  attornment  was  afterwards 
extended  to  all  lessees  for  life  or  years.  For  if  one  bought  an 
estate  with  any  lease  for  life  or  years  standing  out  thereon,  and 
the  lessee  or  tenant  refused  to  attorn  to  the  purchaser,  and  to 
become  his  tenant,  the  grant  or  contract  was  in  most  cases  void, 
or  at  least  incomplete :  which  was  also  an  additional  clog  upon 
alienations. 

Freedom  of  alienation.  But  by  degrees  this  feudal  severity 
is  worn  off;  and  experience  hath  shown  that  property  best 
answers  the  purposes  of  civil  life,  especially  in  commercial 
countries,  when  its  transfer  and  circulation  are  totally  free  and 
unrestrained.  But  these  restrictions  were  in  general  removed, 
by  the  statute  of  quia  emptores,  whereby  all  persons,  except  the 
king's  tenants  in  capite,  were  left  at  liberty  to  aliene  all  or  any 
part  of  their  lands  at  their  own  discretion.  As  to  the  power  of 
charging  lands  with  the  debts  of  the  owner,  this  was  introduced 
so  early  as  statute  Westm.  2,  which  subjected  a  moiety  of  the  ten- 
ant's lands  to  executions,  for  debts  recovered  by  law;  as  the 
whole  of  them  was  likewise  subjected  to  be  pawned  in  a  statute 
merchant  by  the  statute  de  mercatoribus  made  the  same  year, 
and  in  a  statute  staple  by  statute  27  Edw.  Ill,  c.  9,  and  in  other 
similar  recognizances  by  statute  23  Hen.  VIII,  e.  6.  And  now, 
the  whole  of  them  is  not  only  subject  to  be  pawned  for  the  debts 
of  the  owner,  but  likewise  to  be  absolutely  sold  for  the  benefit 
of  trade  and  commerce  by  the  several  statutes  of  bankruptcy. 
The  restraint  of  devising  land  by  will,  except  in  some  places  by 
particular  custom,  lasted  longer ;  that  not  being  totally  removed 
till  the  abolition  of  the  military  tenures.  The  doctrine  of  at- 
tornments continued  still  later  than  any  of  the  rest,  and  became 
extremely  troublesome,  though  many  methods  were  invented  to 
evade  them;  till  at  last  they  were  made  no  longer  necessary  to 
complete  the  grant  or  conveyance,  by  statute  4  and  5  Ann.  c. 
16;  nor  shall,  by  statute  11  Geo.  XI,  c.  19,  the  attornment  of 
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any  tenant  affect  the  possession  of  any  lands,  unless  made  with 
consent  of  the  landlord,  or  to  a  mortgagee  after  the  mortgage  is 
forfeited,  or  by  direction  of  a  court  of  justice. 

In  examining  the  nature  of  alienation,  let  us  first  inquire, 
briefly,  who  may  aliene,  and  to  whom;  and  then,  more  largely, 
how  a  man  may  aliene,  or  the  several  modes  of  conveyanee. 

2.  Capacity,  or  who  is  capable  of  conveying  and  who  of 
purchasing. — Herein  we  must  consider  rather  the  incapacity, 
than  capacity,  of  the  several  parties :  for  all  persoms  in  possession 
are  prima  facie  capable  both  of  conveying  and  purchasing,  unless 
the  law  has  laid  them  under  any  particular  disabilities.  But,  if 
a  man  has  only  in  him  the  right  of  either  possession  or  property, 
he  cannot  convey  it  to  £iny  other,  lest  pretended  titles  might  be 
granted  to  great  men,  whereby  justice  might  be  trodden  down, 
and  the  weak  oppressed.  Yet  reversions  and  vested  remainders 
may  be  granted ;  because  the  possession  of  the  particular  tenant 
is  the  possession  of  him  in  reversion  or  remainder;  but  con- 
tingencies and  mere  possibilities,  though  they  may  be  released, 
or  devised  by  will  or  may  pass  to  the  heir  or  executor,  yet  -eao- 
not  (it  hath  been  said)  be  assigned  to  a  stranger,  unless  coupled 
with  some  present  interest. 

Idiots  and  persons  of  insane  memory,  infants  and  persons 
under  duress,  are  not  totally  disabled  either  to  convey  or  pur- 
chase, but  sub  mpdo  (in  a  certain  degree)  only.  For  their  con- 
veyances and  purchases  are  voidable,  but  not  actually  void. 
In  like  manner,  an  infant  may  waive  his  purchase  or  con- 
veyance, when  he  comes  to  full  age;  or  if  he  does  not  then 
actually  agree  to  it,  his  heirs  may  waive  it  after  him.  Per- 
sons, also,  who  purchase  or  convey  under  duress,  may  affirm 
or  avoid  such  transaction,  whenever  the  duress  is  ceased. 
For  all  these  are  under  the  protection  of  the  law ;  which  will  not 
suffer  them  to  be  imposed  upon,  through  the  imbecility  of  their 
present  condition;  so  that  their  acts  are  only  binding,  in  case 
they  be  afterwards  agreed  to,  when  such  imbecility  ceases. 

Married  women.  The  case  of  a  feme-covert  is  somewhat  differ- 
ent. She  may  purchase  an  estate  without  the  consent  of  her 
husband,  and  the  conveyanee  is  good  during  the  coverture,  till 
he  avoids  it  by  some  act  declaring  his  dissent.  And,  though 
he  does  nothing  to  avoid  it,  or  even  if  he  actually  consents,  the 
feme-covert  herself  may,  after  the  death  of  her  husband,  waive 
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or  disagree  to  the  same :  nay,  even  her  heirs  may  waive  it  after 
her,  if  she  dies  before  her  husband,  or  if  in  her  widowhood  she 
does  nothing  to  express  her  consent  or  agreement.  But  the 
conveyance  or  other  contract  of  a  feme-covert  (except  by  some 
matter  of  record)  is  absolutely  void,  and  not  merely  voidable; 
and,  therefore,  cannot  'he  affirmed  or  made  good  by  any  subse- 
quent agreement.  .   '- 

Aliens.  The  case  of  an  alien  bom  is  also  peculiar.  For  he 
may  purchase  anything ;  but  after,  purchase  he  can  hold  nothing 
except  a  lease  for  years'  of  a  house  for  convenience  of  merchan- 
dise, in  case  he  be  an  alien  friend;  all  other  purchases  (when 
found  by  an  inquest  of  office)  being  immediately  forfeited  to 
the  king., 

3.  Various  modes  of  conveying. — We  are  next,  but  princi- 
pally, toinquire  how  a  ntan  may  aliene  or  convey ;  which  will  lead 
us  to  consider  the  several  modes  of  conveyance. 

Conveyances  may  be  classed  as  either  conveyances  at  common 
law,  or  suph  as  receive  their  force  and  eflScacy  by  virtue  of  the 
statute  of  uses. 

Of  conveyances  by  the  common  law,  some  may  be  called  orig- 
inal or  primary  conveyances ;  which  are  those  by  means  whereof 
the  benefit -or  estate  is  created  or  first  arises ;  others  are  derivative 
or  secondary ;  whereby  the  benefit  or  estate  originally  created,  is 
enlarged,  restrained,  transferred,  or  extinguished. 

Original  conveyances  are  the  following:  (1)  Feoffment;  (2) 
Gift;  (3)  Grant;  (4)  Lease;  (5)  Exchange;  (6)  Partition: 
derivative  are,  (7)  Release;  (8)  Confirmation;  (9)  Surrender; 
(10)  Assignment;  (11)  Defeazance. 

4.  Feoffment  or  livety  of  seisin. — A  feoffment  is  a  substan- 
tive derived  from  the  verb,  to  enfeoff,  feoffare  or  infeudare, 
to  give  one  a  feud;  and  therefore  feoffment  is  properly 
donatio  feudi  (the  gift  of  a  fee).  It  is  the  most  ancient 
method  of  conveyance,  the  most  solemn  and  public,  and  there- 
fore the  most  easily  remembered  and  proved.  And  it  may 
properly  be  defined,  the  gift  of  any  corporeal  hereditament  to 
another.  He  that  so  gives,  or  enfeoffs,  is  called  the  feoffor;  and 
the  person  enfeoffed  is  denominated  the  feoffee.  This  is  plainly 
derived  from,  or  is  indeed  itself  a  very  mode  of,  the  ancient 
feudal  donation;  for  though  it  may  be  performed  by  the  word 
"enfeoff"  or  "grant,"  yet  the  aptest  word  of  feoffment  is  "do  or 
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dedi."  And,  as  in  pure  feudal  donations,  the  lord,  from  whom 
the  feud  moved,  must  expressly  limit  and  declare  the  continuance 
or  quantity  of  estate  which  he  meant  to  confer,  so,  if  one  grants 
by  feoffment  lands  or  tenements  to  another,  and  limits  or  ex- 
presses no  estate,  the  grantee  (due  ceremonies  of  law  being  per- 
formed) hath  barely  an  estate  for  life.  For  as  the  personal 
abilities  of  the  feoffee  were  originally  persumed  to  be  the  im- 
mediate or  principal  inducements  to  the  feoffment,  the  feoffee's 
estate  ought  to  be  confined  to  his  person,  and  subsist  only  for 
his  life;] unless  the  feoffor,  by  express  provision  in  the  creation 
and.  constitution  of  the  estate,  hath  given  it  a  longer  continuance. 
These  express  provisions  are  indeed  generally  made ;  for  this  was 
for  ages  the  only  conveyance,  whereby  our  ancestors  were  wont 
to  create  an  estate  in  fee-simple,  by  giving  the  land  to  the 
feoffee,  to  hold  to  him  and  his  heirs  forever,  though  it  serves 
equally  well  to  convey  any  other  estate  or  freehold. 

Delivery  of  possession.  But  by  the  mere  words  of  the  deed 
the  feoffment  is  by  no  means  perfected;  there  remains  a  very 
material  ceremony  to  be  performed,  called  livery  of  seisin ;  with- 
out which  the  feoffee  has  but  a  mere  estate  at  will.  This  livery 
of  seisin  is  no  other  than  the  pure  feudal  investiture,  or  delivery 
of  corporal  possession  of  the  land  or  tenement;  which  was  held 
absolutely  necessary  to  complete  the  donation. 

Investitures,  in  their  original  use,  were  probably  intended  to 
demonstrate  in  conquered  countries  the  actual  possession  of  the 
lord ;  and  that  he  did  not  grant  a  bare  litigious  right,  which  the 
soldier  was  ill  qualified  to  prosecute,  but  a  peaeable  and  firm 
possession.  And  at  a  time  when  writing  was  seldom  practiced,  a 
mere  oral  gift,  at  a  distance  from  the  spot  that  was  given,  was 
not  likely  to  be  either  long  or  accurately  retained  in  the  memory 
of  by-standers  who  were  very  little  interested  in  the  grant. 
Afterwards  they  were  retained  as  a  public  and  notorious  act, 
that  the  country  might  take  notice  of  and  testify  the  transfer  of 
the  estate ;  and  that  such  as  claimed  title  by  other  means,  might 
know  against  whom  to  bring  their  actions. 

Symbolical  delivery.  Yet  the  corporal  tradition  of  lands  being 
sometimes  inconvenient,  a  symbolical  delivery  of  possession  was 
in  many  cases  anciently  allowed ;  by  transferring  something  near 
at  hand,  in  the  presence  of  credible  witnesses,  which  by  agree- 
ment should  serve  to  represent  the  very  thing  designed  to  be 
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conveyed;  and  an  occupancy  of  this  sign  or  symbol  was  per- 
mitted as  equivalent  to  occupancy  of  the  land  itself. 

Conveyances  in  writing  were  the  last  and  most  refined  im- 
provement. The  mere  delivery  of  possession,  either  actual  or 
symbolical,  depending  on  the  ocular  testimony  and  remembrance 
of  the  witnesses,  was  liable  to  be  forgotten  or  misrepresented, 
and  became  frequently  incapable  of  proof.  Written  deeds  were 
therefore  introduced,  in  order  to  specify  and  perpetuate  the 
peculiar  purposes  of  the  party  who  conveyed;  yet  still  for  a 
very  long  series  of  years,  they  were  never  made  use  of_,  but  in 
company  with  the  more  ancient  and  notorious  method  of  trans- 
fer, by  delivery  of  corporal  possession. 

Livery  of  seisin,  by  the  common  law,  was  necessary  to  be  made 
upon  every  grant  of  an  estate  of  freehold  in  hereditaments  corpo- 
real, "whether  of  inheritance  or  for  life  only.  In  hereditaments 
incorporeal  it  is  impossible  to  be  made;  for  they  are  not  the 
objects  of'  the  senses ;  and  in  leases  for  years,  or  other  chattel 
interests,  it  is  not  necessary.  In  leases  for  years  indeed  an 
actual  entry  is  necessary,  to  vest  the  estate  in  the  lessee:  for 
the  bare  lease  gives  him  only  a  right  to  enter,  which  is  called  his 
interest  in  the  term,  or  inter  esse  termini :  and  when  he  enters  in 
pursuance  of  that  right,  he  is  then,  and  not  before,  in  possession 
of  his  term,  and  complete  tenant  for  years.  This  entry  by  the 
tenant  himself  serves  the  purpos^  of  notoriety,  as  weU  as  livery 
of  seisin  from  the  grantor  could  have  done ;  which  it  would  have 
been  improper  to  have  given  in  this  case,  because  that  solemnity 
is  appropriated  to  the  conveyance  of  a  freehold.  And  this  is 
one  reason  why  freeholds  cannot  be  made  to  commence  in 
futuro,  because  they  cannot  (at  the  common  law)  be  made  but 
by  livery  of  seisin;  which  livery,  being  an  actual  manual  tradi- 
tion of  the  land,  must  take  effeqt  in  prcesenti,  or  not  at  all. 

Classes  of  livery.  Livery  of  seisin  is  either  in  deed  or  in  law. 
Livery  in  deed  is  thus  performed.^  The  feoffor,  lessor,  or  his 
attorney,  together  with  the  feoffee,  lessee,  or  his  attorney  (for 
this  may  as  effectually  be  done  by  deputy  or  attorney,  as  by  the 
principals  themselves  in  person),  come  to  the  land,  or  to  the 
house ;  and  there,  in  the  presence  of  witnesses,  declare  the  eon- 
tents  of  the  feoffment  or  lease,  on  which  livery  is  to  be  made. 
And  then  the  feoffor,  if  it  be  of  land,  doth  deliver  to  the  feoffee, 
all  other  persons  being  out  of  the  ground,  a  clod  or  turf,  or  a 
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twig  or  bough  there  growing,  with  words  to  this  effect :  "  I  deliver 
these  to  you  in  the  name  of  seisin  of  all  the  lands  and  tenements 
contained  in  this  deed."  But  if  it  be  of  a  house,  the  feoffor 
must  take  the  ring  or  latch  of  the  door,  the  house  being  quite 
empty,  and  deliver  it  to  the  feoffee  in  the  same  form ;  and  then 
the  feoffee  must  enter  alone,  and  shut-to  the  door,  and  then  open 
it,  and  let  in  the  others.  If  the  conveyance  or  feoffmeijt  be  of 
divers  lands,  lying  scattered  in  one  and  the  same  county,  then 
in  the  feoffor's  possession,  livery  of  seisin  of  any  parcel,  in  the 
name  of  the  rest,  sufficeth  for  all;  but  if  they  be  in  several 
counties,  there  must  be  as  many  liveries  as  there  are  counties. 
For  if  the  title  in  these  lands  comes  to  be  disputed,  there 
must  be  as  many  trials  as  there  are  counties,  and  the  jury 
of  one  county  are  no  judges  of  the  notoriety  of  a  fact  in 
another. 

Livery  in  law  is  where  the  same  is  not  made  on  the  land,  but 
in  sight  of  it  only;  the  feoffor  saying  to  the  feoffee,  "I  give  you 
yonder  land;  enter  and  take  possession."  Here,  if  the  feoffee 
enters  during  the  life  of  the  feoffor,  it  is  a  good  livery,  but  not 
otherwise;  unless  he  dares  not  enter,  through  fear  of  his  life 
or  bodily  harm;  and  then  his  continual  claim,  made  yearly,  in 
due  form  of  law,  as  near  as  possible  to  the  lands,  will  suffice 
without  an  entry.  This  livery  in  law  cannot,  however,  be  given 
or  received  by  attorney,  but  only  by  the  parties  themselves. 

5.  Gifts  or  donations, — The  conveyance  by  gift,  donatio, 
is  properly  applied  to  the  creation  of  an  estate-tail,  as  feoffment 
is  to  that  of  an  estate  in  fee,  and  lease  to  that  of  an  estate  for 
life  or  years.  It  differs  i»  nothing  from  a  feoffment,  but  in  the 
nature  of  the  estate  passing  by  it;  for  the  operative  words  of 
conveyance  in  this  case  are  do  or  dedi;  and  gifts  in-  tail  are 
equally  imperfect  without  livery  of  seisin,  as  feoffments  in  fee- 
simple.  And  this  is  the  only  distinction  that  Littleton  seems 
to  take,  when  he  says  "it  is  to  be  understood  that  there  is  feoffor 
and  feoffee,  donor  and  donee,  lessor  and  lessee;"  viz.:  feoffor  is 
applied  to  a  feoffment  in  fee-simple,  donor  to  a  gift  in  tail,  and 
lessor  to  a  lease  for  life,  or  for  years,  or  at  will.  In  common 
acceptation  gifts  are  frequently  confounded  with  the  next 
species  of  deeds:  which  are  grants. 

6.  ,  Gr^-nts. — The  regular  method  by  the  common  law  of 
transferring  the  property  of  incorporeal  hereditaments,  or  such 
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things  whereof  no  livery  can  be  had,  is  by  deed  of  grant.  For 
which  reason  all  corporeal  hereditaments,  as  lands  and  houses, 
are  said  to  lie  in  livery;  and  the  others,  as  advowsons,  com- 
mons, rents,  reversions,  &c.,  to  lie  in  grant.  These,  therefore, 
pass  merely  by  the  delivery  of  the  deed.  And  in  seigniories, 
or  reversions  of  lands,  such  grant,  together  with  the  attornment 
of  the  tenant  (while  attornments  were  requisite),  were  held  to 
be  of  equal  notoriety  with,  and  therefore  equivalent  to,  a  feoff- 
ment and  livery  of  lands  in  immediate  possession.  It  thei^fore 
differs  but  little  from  a  feoffment,  except  in  its  subject-matter; 
for  the  operative  words  therein  commonly  used  are  dedi  et  con- 
cessi,  "have  given  and  granted." 

7.  A  lease. — This  is  properly  a  conveyance  of  any  lands  or 
tenements  (usually  in  consideration  of  rent  or  other  annual 
recompense),  made  for  life,  for  years,  or  at  will,  but  always 
for  a  less  time  than  the  lessor  hath  in  the  premises,  for  if  it  be 
for  the  whole  interest,  it  is  more  properly  an  assignment  than 
a  lease.  The  usual  words  of  operation  in  it  are,  "demise,  grant, 
and  to  farm  let:  dimisi,  concesd,  et  ad  firmam  tradidi.  Farm, 
or  feorme,  is  an  old  Saxon  word  signifying  provisions;  and  it 
came  to  be  used  instead  of  rent  or  render,  because  anciently 
the  great  part  of  rents  were  reserved  in  provisions ;  in  com,  in 
poultry,  and  the  like;  till  the  use  of  money  became  more  fre- 
quent. So  that  a  farmer,  firmarius,  was  one  whp  held  his  land 
upon  payment  of  a  rent  or  feorme;  though  at  present,  by  a 
gradual  departure  from  the  original  sense,  the  word  farm  is 
brought  to  signify  the  very  estate  or  lands  so  held  upon  farm 
or  rent.  By  this  conveyance  an  estate  for  life,  for  years,  or  at 
will,  may  be  created,  either  in  corporeal  or  incorporeal  heredit- 
aments;  .though  livery  of  seisin  is  indeed  incident  and  neces- 
sary to  one  species  of  leases,  viz.:  leases  for  life  of  corporeal 
hereditaments ;  but  to  no  other. 

Right  to  lease.  "Whatever  restriction,  by  the  severity  of  the 
feudal  law,  might  in  times  of  very  high  antiquity  be  observed 
with  regard  to  leases;  yet  by  the  common  law,  as  it  has  stood 
for  many  centuries,  all  persons  seised  of  any  estate  might  let 
leases  to  endure  so  long  as  their  own  interest  lasted,  but  no 
longei^.  Therefore  tenant  in  fee-simple  might  let  leases  of  any 
duration;  for  he  hath  the  whole  interest,  but  tenant  in  tail,  or 
tenant  for  life,  could  make  no  leases  which  should  bind  the 
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issue  in  tail  or  reversioner;  n^r  could  a  husband,  seised  j'Are 
uxoris  (in  right  of  his  wife),  make  a  firm  or  valid  lease  for  any  • 
longer  term  than  the  joint  lives  of  himself  and  his  wife,  for 
then  his  interest  expired. 

8.  An  exchange. — An  exchange  is  a  mutual  grant  of  equal 
interests,  the  one  in  consideration  of  the  other.  The  word  "ex- 
change" is  so  individually  requisite  and  appropriated  by  law 
to  this  ease,  that  it  cannot  be  supplied  by  any  other  word,  or 
expressed  by  any  circumlocution.  The  estates  exchanged  must 
be  equal  in  quantity;  not  of  value,  for  that  is  immaterial,  but 
of  interest;  as  fee-simple  for  fee-simple,  a  lease  for  twenty 
years  for  a  lease  for  twenty  years,  and  the  like.  And  the  ex- 
change may  be  of  things  that  lie  either  in  grant  or  in  livery. 
But  no  livery  of  seisin,  even  in  exchanges  of  freehold,  is  neces- 
sary'to  perfect  the  conveyance:  for  each  party  stands  in  the 
place  of  the  other  and  occupies  his  right,  and  each  of  them  hath 
already  had  corporal  possession  of  his  own  land.  But  entry 
must  be  made  on  both  sides,  for,  if  either  party  die  before  entry, 
the  exchange  is  void,  for  want  of  sufficient  notoriety.  •But  if, 
after  an  exchange  of  lands,  or  other  hereditaments,  either  party 
be  evicted  of  those  which  were  taken  by  him  in  exchange,  through 
defect  of  the  other's  title ;  he  shall  return  back  to  the  possession 
of  his  own,  by  virtue  of  the  implied  warranty  contained  in  all 
exchanges. 

9.  Partition. — ^A  partition  is  when  two  or  more  joint-ten- 
ants, coparceners,  or  tenants  in  common,  agree  to  divide  the 
lands  so  held  among  them  in  severalty,  each  taking  a  distinct 
part.  Here,  as  in  some  instances,  there  is  a  unity  of  interest, 
and  in  all  a  unity  of  possession,  it  is  necessary  that  they  all 
mutually  convey  and  assure  to  each  other  the  several  estates 
which  they  are  to  take  and  enjoy  separately.  By  the  common 
law,  coparceners  being  compellable  to  make  partition,  might 
have  m'ade  it  by  parol  only;  but  joint-tenants  and  tenants  in 
common  must  have  done  it  by  deed :  and  in  both  cases  the  con- 
veyance must  have  been  perfected  by  livery  of  seisin.  But  the 
statute  of  frauds,  20  Car.  II,  e.  2,  hath  now  abolished  this  dis- 
tinction, and  made  a  deed  in  all  cases  necessary. 

These  are  the  several  species  of  primary  or  original  convey- 
ances. Those  which  remain  are  of  the  secondary  or  derivative 
sort,  which  presuppose  some  other  conveyance  precedent,  and 
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oilly  serve  to  enlarge,  confirm,  a^ter,  restrain,  restore,  or  transfer 
the  interest  granted  by  such  original  conveyance. 

10.  Releases. — These  are  a  discharge  or  a  conveyance  of  a 
man's  right  in  lands  or  tenements,  to  another  that  hath  some 
former  estate  in  possession.  The  words  generally  used  therein 
are  "remised,  released,  and  forever  quit-claimed-"  And  these 
releases  may  enure  either,  (1)  By  way  of  enlarging  an  estate, 
or  enlarger  I' estate:  as  if  there  be  tenant  for  life  or  years,  re- 
mainder to  another  in  fee,  and  he  in  remainder  releases  all  his 
right  to  the  particular  tenant  and  his  heirs,  this  gives  him  the 
estate  in  fee.  But  in  this  case  the  relessee  must  be  in  possession 
of  some  estate,  for  the  release  to  work  upon;  for  if  there  be 
lessee  for  years,  and  before  he  enters  and  is  in  his  possession, 
the  lessor  releases  to  him  all  his  right  in  the  reversion,  such 
release  is  void  for  want  of  possession  in  the  relessee.  (2)  By 
way  of  passing  an  estate,  or  mitter  I' estate:  as  when  one  of  two 
coparceners  releaseth  all  her  right  to  the  other,  this  passeth  the 
fee-simple  of  the  whole.  And  in  both  these  cases  there  must  be  a 
privity tof  estate  between  the  relessor  and  relessee;  that  is,  one 
of  their  estates  must  be  so  related  to  the  other,  as  to  make  but 
one  of  the  same  estate  in  law.  (3)  By  way  of  passing  a  right  or 
mitter  le  droit:  as  if  a  man  be  disseised,  and  releaseth  to  his 
disseisor  all  his  right,  hereby  the  disseisor  acquires  a  new  right, 
which  charges  the  quality  of  his  estate,  and  renders  that  lawful 
which  before  was  tortious  or  wrongful.  (4)  By  way  of  extin- 
guishment :  as  if  my  tenant  for  life  makes  a  lease  to  A  for  life, 
remainder  to  B  and  his  heirs,  and  I  release  to  A;  this  extin- 
guishes my  right  to  the  reversion,  and  shall  enure  to  the  advan- 
tage of  B  's  remainder  as  well  as  of  A's  particular  estate.  (5)  By 
way  of  entry  and  feoffment :  as  if  there  be  two  joint  disseisors, 
and  the  disseisee  releases  to  one  of  them,  he  shall  be  sole  seised, 
and  shall  keep  out  his  former  companion;  which  is  the  same  ifi 
effect  as  if  the  disseisee  had  entered,  and  thereby  put  an  end  to 
the  disseisin,  and  afterwards  had  enfeoffed  one  of  the  disseisors 
in  fee.  And  hereupon  we  may  observe,  that  when  a  man  has 
in  himself  the  possession  of  lands,  he  must  at  the  common  law 
convey  the  freehold  by  feoffment  and  livery;  which  makes  a 
notoriety  in  the  country:  but  if  a  man  has  only  a  right  or  a 
future  interest,  he  may  convey  that  right  or  interest  by  a  mere 
release    to   him   that  is   in  possession    of   the   land :    for   the 
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occupancy  of  the  relessee  is  a  matter  of  sufficient  notoriety 
already. 

11.  Confirmation. — A  confirmation  is  of  a  nature  nearly  al- 
lied to  a  release.  Sir  Edward  Coke  defines  it  to  be  a  conveyance 
of  an  estate  or  right  in  esse,  whereby  a  voidable  estate  is  made 
sure  and  unavoidable,  or  whereby, a  particular  es.tate  is  increased : 
and  the  words  of  making  it  are  these,  "have  given,  granted, 
ratified,  approved  and  confirmed."  An  instance  of  the  first 
branch  of  the  definition  is,  if  tenant  for  life  leaseth  for  forty 
years,  and  dieth  during  that  term:  here  the  lease  for  years  is 
voidable  by  him  in  reversion ;  yet  if  he  hath  confirmed  the  estate 
of  the  lessee  for  years,  before  the  death  of  tenant  for  life,  it  is 
no  longer  voidable  but  sure.  The  latter  branch,  or  that  which 
tends  to  the  increase  of  a  particular  estate,  is  the  same  in  all 
respects  with  that  species  of  release,  which  operates  by  way  of 
enlargement. 

12.  Surrender. — A  surrender,  sursumreddiiio,  or  rendering 
up,  is  of  a  nature  directly  opposite  to  a  release;  for,  as  that 
operates  by  the  greater  estate  descending  upon  the  less,  a  sur- 
render is  the  falling  of  a  less  estate  into  a  greater.  It  is  defined, 
a  yielding  up  of  an  estate  for  life  or  years  to  him  that  hath  the 
immediate  reversion  or  remainder,  wherein  the  particular  estate 
may  merge  or  drown,  by  mutual  agreement  between  them.  It 
is  done  by  these  words,  "hath  surrendered,  granted,  and  yielded 
up."  The  surrenderor  must  be  in  possession;  and  the  surren- 
deree must  have  a  higher  estate,  in  which  the  estate  surrendered 
may  merge;  therefore  tenant  for  life  cannot  surrender  to  him 
in  remainder  for  years.  In  a  surrender  there  is  no  occasion  for 
livery  of  seisin;  for  there  is  a  privity  of  estate  between  the 
surrenderor  and  the  surrenderee;  the  one's  particular  estate 
and  the  other's  remainder  are  one  and  the  same  estate:  and 
livery  having  been  once  made  at  the  creation  of  it,  there  is  no 
necessity  for  having  it  afterwards.  And,  for  the  same  reason, 
no  livery  is  required  on  a  release  or  confirmation  in  fee  to 
tenant  for  years  or  at  will,  though  a  freehold  thereby  passes: 
since  the  reversion  of  the  releasor,  or  confirmor,  and  the  particu- 
lar estate  of  the  relessee,  or  confirmee,  are  one  and  the  same 
estate:  and  where  there  is  already  a  possession,  derived  from 
such  a  privity  of  estate,  any  farther  delivery  of  possession  would 
be  vain  and  nugatory. 
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13.  Assignment. — ^An  assignment  is  properly  a  transfer,  or 
making  over  to  another,  of  the  right  one  has  in  any  estate ;  but 
it  is  usually  applied  to  an  estate  for  life  or  years.  And  it 
differs  from  a  lease  only  ia  this:  that  by  a  lease  one  grants 
an  interest  less  than  his  own,  reserving  to  himself  a  reversion; 
in  assigmnents  he-  parts  with  the  whole  property,  and  the 
assignee  stands  to  all  intents  and  purposes  in  the  place  of  the 
assignor. 

14.  Defeazance. — ^A  defeazance  is  a  collateral  deed,  made  at 
the  same  time  with  a  feoffment  or  other  conveyance,  containing 
certain  conditions,  upon  the  performance  of  which  the  estate 
then  created  njay  be  defeated  or  totally  undone.  And  in  this 
manner  mortgages  were  in  former  times  usually  made ;  the  mort- 
gagor enfeoffing  the  mortgagee,  and  he  at  the  same  time  execut- 
ing a  deed  of  defeazance,  whereby  the  feoffment  was  rendered 
void  on  repayment  of  the  money  borrowed  at  a  certain  day. 
And  this,  when  executed  at  the  same  time  with  the  original 
feoffment,  was  considered  as  part  of  it  by  the  ancient  law ;  and 
therefore  only  indulged:  no  subsequent  secret  revocation  of  a 
solemn  conveyance,  executed  by  livery  of  seisin,  being  allowed 
in  those  days  of  simplicity  and  truth:  though,  when  uses  were 
afterwards  introduced,  a  revocation  of  such  uses  was  permitted 
by  the  courts  of  equity.  But  things  that  were  merely  executory, 
or  to  be  completed  by  matter  subsequent  (as  rents,  of  which  no 
seisin  could  be  had  till  the  time  of  payment) ;  and  so  also 
annuities,  conditions,  warranties,  and  the  like,  were  always  liable 
to  be  recalled  by  defeazances,  made  subsequent  to  the  time  of 
their  creation. 

15.  Conveyances  operating  under  the  statute  of  uses. — 
There  yet  remain  to  be  spoken  of  some  few  conveyances,  which 
have  their  force  and  operation  by  virtue  of  the  statute  of  uses. 
The  only  service  (as  will  be  later  explained)  to  which  this  statute 
is  now  consigned,  is  in  giving  efficacy  to  some  new  and  secret 
species  of  conveyances;  introduced  in  order  to  render  transac- 
tions of  this  sort  as  private  as  possible,  and  to  save  the  trouble 
of  making  livery  of  seisin,  the  only  ancient  conveyance  of  cor- 
poreal freeholds;  the  security  and  notoriety  of  which  public 
investiture  abundantly  overpaid  the  labor  of  going  to  the  land, 
or  of  sending  an  attorney  in  one's  stead.  But  this  now  has  given 
way  to  deeds  of  conveyance  operating  under  the  statute. 
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Covenant  to  stand  seised.  A  twelfth  species  of  conveyance, 
called  a  covenant  to  stand  seised  to  uses :  by  which  a  man,  seised 
of  lands,  covenants  in  consideration  of  blood  or  marriage  that 
he  will  stand  seised  of  the  same  to  the  use  of  his  child,  wife  or 
kinsman;  for  life,  in  tail,  or  in  fee.  Here  the  statute  executes 
at  once  the  estate ;  for  the  party  intended  to.  be  benefited,  having 
thus  acquired  the  use,  is  thereby  put  at  once  into  corporal  pos- 
session of  the  land,  without  ever  seeing  it,  by  a  kind  of  parlia- 
mentary magic.  But  this  conveyance  can  only  operate  when 
made  upon  such  weighty  and  interesting  considerations  as  those 
of  blood  or  marriage. 

Bargain  and  sale.  A  thirteenth  species  of  conveyance,  intro- 
duced by  this  statute,  is  that  of  a  bargain  and  sale  of  lands; 
which  is  a  kind  of  real  contract,  whereby  the  bargainor  for  some 
pecuniary  consideration  bargains  and  sells,  that  is,  contracts  to 
convey,  the  land  to  the  bargainee,  and  becomes  by  such  a  bargain 
a  trustee  for,  or  seised  to  the  use  of,  the  bargainee:  and  then 
the  statute  of  uses  completes  the  purchase;  or,  as  it  hath  been 
well  expressed,  the  bargain  first  vests  the  use,  and  then  the 
statute  vests  the  possession.  But  as  it  was  foreseen  that  con- 
veyances, thus  made,  would  want  all  those  benefits  of  notoriety, 
which  the  old  common  law  assurances  were  calculated  to  give; 
to  prevent  therefore  clandestine  conveyances  of  freeholds,  it  was 
enacted  in  the  same  session  of  parliament,  by  statute  27  Hen. 
VIII,  c.  16,  that  such  bargains  and  sales  should  not  enure  to 
pass  a  freehold,  unless  the  same  be  made  by  indenture,  and  en- 
rolled within  six  months  in  one  of  the  courts  of  Westminster 
hall,  or  with  the  custos  rotulorum  (keeper  of  the  rolls)  of  the 
county.  Clandestine  bargains  and  sales  of  chattel  interests,  or 
leases  for  years,  were  thought  not  worth  regarding,  as  such 
interests  were  very  precarious,  till  about  six  years  before ;  which 
also  occasioned  them  to  be  overlooked  in  framing  the  statute  of 
uses:  and  therefore  such  bargains  and  sales  are  not  directed 
to  be  enrolled.  But  how  impossible  it  is  to  foresee,  and  provide 
against,  all  the  consequences  of  innovations!  This  omission  has 
given  rise  to 

Lease  and  release.  A  fourteenth  species  of  conveyance,  viz.  t 
by  lease  and  release;  first  invented  by  Sergeant  Moore,  soon 
after  the  statute  of  uses,  and  now  the  most  common  of  any, 
and  therefore  not  to  be  shaken ;  though  very  great  lawyers  (as, 
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particularly,  Mr.  Noy,  attorney-general  to  Charles  I)  have  for- 
merly doubted  its  validity.  It  is  thus  contrived:  A  lease,  or 
rather  bargain  and  sale,  upon  some  pecuniary  consideration,  for 
one  year,  made  by  the  tenant  of  the  freehold,  to  the  lessee  or 
bargainee.  Now  this,  without  any  enrolment",  makes  the  bar- 
gainor stand  seised  to  the  use  of  the  bargainee,  and  vests  in  the 
bargainee  the  use  of  the  term  for  a  year;  and  then  the  statute 
immediately  annexes  the  possession.  He  therefore,  being  thus 
in  possession,  is  capable  of  receiving  a  release  of  the  freehold 
and  reversion;  which,  we  have  seen  before,  must  be  made  to  a 
tenant  in  possession:  and,  accordingly,  the  next  day,  a  release 
is  granted  to  him.  This  is  held  to  supply  the  place  of  livery  of 
seisin:  and  so  a  conveyance  by  lease  and  release  is  said  to 
amount  to  a  feoffment. 

16.  Deeds  to  declare  or  revoke  uses. — To  these  may  be  added 
deeds  to  lead  or  declare  the  uses  of  other  more  direct  convey- 
ances, as  feoffments,  fines,  and  recoveries;  and  deeds  of  revoca- 
tion of  uses,  hinted  at  in  a  former  page,  and  founded  in  a  pre- 
vious power,  reserved  at  the  raising  of  the  uses,  to  revoke  such 
as  were  then  declared;  and  to  appoint  others  in  their  stead, 
which  is  incident  to  the  power  of  revocation.  And  this  may 
suffice  for  a  specimen  of  conveyances  founded  upon  the  statute 
of  uses,  and  will  finish  our  observations  upon  the  varieties  of 
conveyances  which  serve  to  transfer  real  property. 
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CHAPTER  XXIV. 

DEEDS:    REQUISITES,    FORMAL    FARTS,    EXECUTION 
AND  CONSTRUCTION. 

1.  Indentures  and  deeds  poll. — In  treating  of  deeds  I  shall 
examine,  first,  what  a  deed  is;  secondly,  its  requisites;  and, 
thirdly,  how  it  may  be  avoided. 

First,  then,  a  deed  is  a  writing  sealed  and  delivered  by  the 
parties.  It  is  sometimes  called  a  charter,  carta,  from  its  mate- 
rials ;  but  most  usually  when  applied  to  the  transactions  of  pri- 
vate subjects,  it  is  called  a  deed,  in  Latin  factum,  by  way  of  pre- 
eminence, because  it  is  the  most  solemn  and  authentic  act  that 
a  man  can  possibly  perform,  with  relation  to  the  disposal  of  Eis 
property;  and  therefore  a  man  shall  always  be  estopped  by  his 
own  deed,  or  not  permitted  to  aver  or  prove  any  thing  in  con- 
tradiction to  what  he  has  once  so  solemnly  and  deliberately 
avowed.  If  a  deed  be  made  by  more  parties  than  one,  there 
ought  to  be  regularly  as  many  copies  of  it  as  there  are  parties, 
and  each  should  be  cut  or  indented  (formerly  in  acute  angles 
instar  dentium  (like  teeth),  like  the  teeth  of  a  saw,  but  at  present 
in  a  waving  line)  on  the  top  or  side,  to  tally  or  correspond  with 
the  other;  which  deed  so  made,  is  called  an  indenture.  For- 
merly, when  deeds  were  more  concise  than  at  present,  it  was 
usual  to  write  both  parts  on  the  same  piece  of  parchment,  with 
some  word  or  letters  of  the  alphabet  written  between  them; 
through  which  the  parchment  was  cut,  either  in  a  straight  or 
indented  line,  in  such  manner  as  to  leave  half  the  word  on  one 
part  and  half  on  the  other.  It  seems  at  present  to  serve  for  little 
other  purpose  than  to  give  name  to  the  species  of  the  deed. 
When  the  several  parts  of  an  indenture  are  interchangeably 
executed  by  the  several  parties,  that  part  or  copy  which  is 
executed  by  the  grantor  is  usually  called  the  original,  and  the 
rest  are  counterparts :  though  of  late  it  is  most  frequent  for  all 
the  parties  to  execute  every  part;  which  renders  them  all  orig- 
inals.    A  deed  made  by  one  party  only  is  not  indented,  but 
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polled  or  shaved  quite  even ;  and  therefore  called  a  deed-poll,  or 
a  single  deed. 

2.  Requisites  of' deeds. — We  are  in  the  next  place  to  con- 
sider the  requisites  of  a  deed. 

Parties.  The  first  of  which,  is,  that  there  be  persons  able  to 
contract  and  be  contracted  with  for  the  purposes  intended  by 
the  deed:  and  also  a  thing,  or  subject-matter  to  be  contracted 
for;  all  which  must  be  expressed  by  sufficient  names.  So  as  in 
every  grant  there  must  be  a  grantor,  a  grantee,  and  a  thing 
granted;  in  every  lease  a  lessor,  a  lessee,  and  a  thing  demised. 

Consideration.  Secondly,  the  deed  must  be  founded  upon 
good  and  lawful  consideration,  A  deed  made  without  any  con- 
sideration was  formerly  of  no  effect:  for  it  was  construed  to 
enure,  or  to  be  effectual,  only  to  the  use  of  the  grantor  himself. 
It  is  therefore  customary  to  recite  a  consideration  even  in  deeds 
of  gift  to  rebut  the  implication  of  a  resulting  use.  The  consid- 
eration may  be  either  a  good  or  a  valuable  one.  A  good  con- 
sideration is  such  as  that  of  blood,  or  of  natural  love  and  affec- 
tion, when  a  man  grants  an  estate  to  a  near  relation;  being 
founded  on  motives  of  generosity,  prudence  and  natural  duty; 
a  valuable  consideration  is  such  as  money,  marriage,  or  the  like, 
which  the  law  esteems  an  equivalent  given  for  the  grant:  and 
is  therefore  founded  in  motives  of  justice.  Deeds  made  upon 
good  consideration  only,  are  considered  as  merely  voluntary, 
and  are  frequently  set  aside  in  favor  of  creditors,  and  bona 
fide  purchasers. 

Writing  on  paper  or  parchment.  Thirdly;  the  deed  must  be 
written,  or  I  presume  printed,  for  it  may  be  in  any  character  or 
any  language;  but  it  must  be  upon  paper  or  parchment.  For 
if  it  be  written  on  stone,  board,  linen,  leather,  or  the  like,  it  is  no 
deed.  Wood  or  stone  may  be  more  durable,  and  linen  less  liable 
to  erasures ;  but  writing  on  paper  or  parchment  unites  in  itself, 
more  perfectly  than  any  other  way,  both  these  desirable  quali- 
ties: for  there  is  nothing  else  so  durable,  and  at  the  same  time 
so  little  liable  to  alteration:  nothing  so  secure  from  alteration, 
that  is  at  the  same  time  so  durable.  Formerly  many  conveyances 
were  made  by  parol,  or  word  of  mouth  only,  without  writing; 
but  this  giving  a  handle  to  a  variety  of  frauds,  the  statute  29 
Car.  II,  c.  3,  enacts,  that  no  lease  estate  or  interest  in  lands, 
tenements,  or  hereditaments,  made  by  livery  of  seisin,  or  by 
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parol  only  (except  leases,  not  exceeding  three  years  from  the 
making,  and  whereon  the  reserved  rent  is  at  least  two-thirds  of 
the  real  value),  shall  be  looked  upon  as  of  greater  force  than  a 
lease  or  estate  at  will;  nor  shall  any  assignment,  grant,  or  sur- 
render of  any  interest  in  any  freehold  hereditaments  be  valid; 
unless  in  both  eases  the  same  be  put  in  writing,  &,nd  signed  by 
the  party  granting,  or  his  agent  lawfully  authorized  in  writing. 

Words  of  conveyance.  Fourthly;  the  matter  written  must  be 
legally  and  orderly  set  forth :  that  is,  there  must  be  words  suffi- 
cient to  specify  the  agreement  and  bind  the  parties ;  which  suffi- 
ciency must  be  left  to  the  courts  of  law  to  determine.  For  it 
is  not  absolutely  necessary  in  law  to  have  all  the  formal  parts 
that  are  usually  drawn  out  in  deeds,  so  as  there  be  sufficient 
words  to  declare  clearly  and  legally  the  party's  meaning.  But, 
as  these  formal  and  orderly  parts  are  calculated  to  convey  that 
meaning  in  the  clearest,  distinctest,  and  most  effectual  manner, 
and  have  been  well  considered  and  settled  by  the  wisdom  of  suc- 
cessive ages,  it  is  prudent  not  to  depart  from  them  without  good 
reason  or  urgent  necessity;  and  therefore  I  will  here  mention 
them  in  their  usual  o"rder. 

3.  Formal  parts  of  a  deed. — The  premises  may  be  used  to 
set  forth  the  number  and  names  of  the  parties,  with  their  addi- 
tions or  titles.  They  also  contain  the  recital,  if  any,  of  such 
deeds,  agreements,  or  matters  of  fact,  as  are  necessary  to  explain 
the  reasons  upon  which  the  present  transaction  is  founded ;  and 
herein  also  is  set  down  the  consideration  upon  which  the  deed 
is  made^.  And  then  follows  the  certainty  of  the  grantor,  grantee, 
and  thing  granted.  Next  comes  the  habendum  and  tenendum 
(to  have  and  to  hold).  The  office  of  the  habendum  is  properly 
to  determine  what  estate  or  interest  is  granted  by  the  deed : 
though  this  may  be  performed,  and  sometimes  is  performed,  in 
the  premises.  In  which  ease  the  habendum  may  lessen,  enlarge, 
explain,  or  qualify,  .but  not  totally  contradict  or  be  repugnant 
to  the  estate  granted  in  the  premises.  As  if  a  grant  be  "to  A 
and  the  heirs  of  his  body,"  in  the  premises;  habendum  "to  him 
and  his  heirs  forever,"  or  vice  versa;  here  A  has  an  estate-tail, 
and  a  fee-simple  expectant  thereon.  But  had  it  been  in  the 
premises  "to  him  and  his  heirs,"  habendum  "to  him  for  life," 
the  habendum  would  be  utterly  void;  for  an  estate  of  inherit- 
ance is  vested  in  him  before  the  habendum  comes,  and  shall  not 
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afterwards  be  taken  away  or  devested  by  it.  The  tenendum, 
"and  to  hold,"  is  now  of  very  little  use,  and  is  only  kept  in  by 
custom.  It  was  sometimes  fonnerly  used  to  signify  the  tenure 
by  which  the  estate  granted  was  to  be  holden,  viz. :  "tenendtcm 
per  servitium-mUitare,  in  burgagio,  in  libera  socagio"  (to  hold  by 
military  service,  in  burgage,  in  free  socage),  etc.  But,  all  these 
being  now  reduced  to  free  and  common  socage,  the  tenure  is 
never  specified.  Before  the  statute  of  quia  emptores,  18  Edw.  I, ' 
it  was  also  sometimes  used  to  denote  the  lord  of  whom  the  land 
should  be  holden ;  but  that  statute  directing  aU  future  purchasers 
to  hold,  not  of  the  immediate  grantor,  but  of  the  chief  lord  of 
the  fee,  this  use  of  the  tenendum  hath  been  also  antiquated; 
though  for  a  long  time  after  we  find  it  mentioned  in  ancient 
charters,  that  the  tenements  shaU  be  holden  de  capitalibus. 
dominis  feodi  (of  the  chief  lords  of  the  fee) :  but  as  this  ex- 
pressed nothing  more  than  the  statute  had  already  provided  for, 
it  gradually  grew  out  of  use. 

Next  follow  the  terms  of  stipulation,  if  «,ny,  upon  "which  the 
grant  is  made;  the  first  of  which  is  the  reddendum  or  reserva- 
tion, whereby  the  grantor  doth  create  or  reserve  some  new  thing 
to  himself  out  of  what  he  had  before  granted,  as  "rendering 
therefor jrearly  the  sum  of  ten  shillings,  or  a  peppercorn,  or  two 
days'  ploughing,  or  the  like."  Under  the  pure  feudal  system, 
this  render,  reditus,  return  or  rent,  consisted  in  chivalry,  prin- 
cipally of  military  services;  in  villeinage,  of  the  most  slavish 
ofSces ;  and  in  socage,  it  usually  consists  of  money,  though  it  may 
still  consist  of  services  or  of  any  other  certain  profit.  To  make 
a  reddendum  good,  if  it  be  of  anything  newly  created  by  the 
deed,  the  reservation  must  be  to  the  grantors,  or  some,  or  one  of 
them,  and  iiot  to  any  stranger  to  the  deed.  But  if  it  be  of  ancient 
services  or  the  like,  annexed  to  the  land,  then  the  reservation 
may  be  to  the  lord  of  the  fee. 

Conditions.  Another  of  the  terms  upon  -which  a  grant  may 
be  made  is  a  condition;  which  is  a  clause  of  contingency,  on  the 
happening  of  which  the  estate  granted  may  be  defeated:  as 
"provided  always,  that  if  the  mortgagor  shall  pay  the  mortgagee 
500Z.  upon  such  a  day,  the  whole  estate  granted  shall  determine ;" 
and  the  like. 

Warranty.  Next  may  follow  the  clause  of  warranty ;  whereby 
the  grantor  doth,  for  himself  and  his  heirs,  warrant  and  secure 
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to  the  grantee  the  estate  so  granted.  By  the  feudal  constitution, 
if  the  vassal's  title  to  enjoy  the  feud  was  disputed,  he  might 
vouch,  or  call  the  lord  or  donor  to  warrant  or  insure  his  gift; 
which,  if  he  failed  to  do,  and  the  vassal  was  evicted,  the  lord  was 
bound  to  give  him  another  feud  of  equal  value  in  recompense. 
And  so,  by  our  ancient  law,  if  before  the  statute  of  quia  emptores 
a  man  enfeoffed  another  in  fee,  by  the  feudal  verb  dedi,  to  hold 
of  himself  and  his  heirs  by  certain  services ;  the  law  annexed  a 
warranty  to  this  grant,  which  bound  the  feoffor  and  his  heirs,  to 
whom  the  services  (which  were  the  consideration  and  equivalent 
for  the  gift)  were  originally  stipulated  to  be  rendered. 

Covenants.  After  warranty  usually  follows  covenants,  or 
conventions,  which  are  clauses  of  agreement  contained  in  a  deed, 
whereby  either  party  may  stipulate  for  the  truth  of  certain  facts, 
or  may  bind  himself  to  perform,  or  give,  something  to  the  other. 
Thus  the  grantor  may  covenant  that  he  hath  a  right  to  convey ; 
■  or  for  the  grantee 's  quiet  enjoyment ;  or  the  like";  the  grantee 
may  covenant  to  pay  his  rent,  or  keep  the  premises  in  repair, 
&e.  If  the  covenantor  covenants  for  himself  and  his  heirs,  it 
is  then  a  covenant  real,  and  descends  upon  the  heirs;  who  are 
bound  to  perform  it,  provided  they  have  assets  by  descent,  but 
not  otherwise ;  if  he  covenants  also  for  his  executors  and  admin- 
istrators, his  personal  assets,  eis  well  as  his  real,  are  likewise 
pledged  for  the  performance  of  the  covenant ;  which  makes  such 
covenant  a  better  security  than  any  warranty.  It  is  also  in  some 
respects  a  less  security,  and  therefore  more  beneficial  to  the 
grantor ;  who  usually  covenants  only  for  the  acts  of  himself  and 
his  ancestors,  whereas  a  general  warranty  extends  to  all  man- 
kind. For  which  reasons  the  covenant  has  in  modem  practice 
totally  superseded  the  other. 

Conclusion.  Lastly,  comes  the  conclusion,  which  mentions  the 
execution  and  date  of  the  deed,  or  the  time  of  its  being  given  or 
executed,  either  expressly,  or  by  reference  to  some  day  and  year 
before  mentioned.  Not  but  a  deed  is  good,  although  it  mention 
no  date ;  or  hath  a  false  date ;  or  even  if  it  hath  an  impossible 
date,  as  the  thirtieth  of  February :  provided  the  real  day  of  its 
being  dated  or  given,  that  is  delivered,  can  be  proved. 

4.  Execution  of  deeds. — ^I  proceed  now  to  the  execution  of 
deeds,  which  includes  those  acts  necessary  to  put  the  deed  into 
effect,  of  which  I  mention  first  the  reading  of  it  to  the  grantor. 
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This  is  necessary  wherever  any  of  the  grantors  desire  it;  and, 
if  it  be  not  done  on  his  request,  the  deed  is  void  as  to  him.  If 
he  can,  he  should  read  it  himself;  if  he  be  blind  or  illiterate, 
another  must  read  it  to  him.  If  it  be  read  falsely,  it  will  be 
void:  at  least  for  so  much  as  is  misreeited;  unless  it  be  agreed 
by  collusion  that  the  deed  shall  be  read  false,  on  purpose  to 
make  it  void ;  for  in  such  case  it  shall  bind  the  fraudulent  party. 

It  is  requisite  next  that  the  grantor  or  party  whose  deed  it  is 
should  seal,  and  now  in  most  cases,  I  apprehend,  should  sign  it 
also.  The  use  of  seals  as  a  mark  of  authenticity  to  letters  and 
other  instruments  in  writing,  is  extremely  ancient. 

Delivery.  Another  essential  act  in  the  execution  of  the  deed 
is,  that  it  be  delivered  by  the  party  himself  or  his  certain  attor- 
ney, which  therefore  is  also  expressed  in  the  attestation;  "sealed 
and  delivered."  A  deed  takes  effect  only  from  this  tradition  or 
delivery;  for  if  the  date  be  false  or  impossible,  the  delivery 
ascertains  the  time  of  it.  And  if  another  person  seals  the  deed, 
yet  if  the  party  delivers  it  himself,  he  thereby  adopts  the  sealing, 
and  by  a  parity  of  reason  the  signing  also,  and  makes  them  both 
his  own.  A  delivery  may  be  either  absolute,  that  is,  to  the  party 
or  grantee  himself ;  or  to  a  third  person,  to  hold  tiQ  some  condi- 
tions be  performed  on  the  part  of  the  grantee :  in  which  last  case 
it  is  not  delivered  as  a  deed,  but  as  an  escrow;  that  is,  as  a 
scroll  or  writing,  which  is  not  to  take  effect  as  a  deed  tiU  the 
conditions  be  performed ;  and  then  it  is  a  deed  to  all  intents  and 
purposes. 

Attestation.  The  last  requisite  to  the  validity  of  a  deed  is  the 
attestation,  or  -execution  of  it  in  the  presence  of  witnesses : 
though  this  is  necessary,  rather  for  preserving  the  evidence, 
than  for  constituting  the  essence  of  the  deed. 

5,  Rules  for  construing  conveyances. — ^We  have  now  con- 
sidered the  several  species  of  common  assurances,  whereby  a 
title  to  lands  and  tenements  may  be  transferred  and  conveyed 
from  one  man  to  another.  But,  before  we  conclude  this  head,  it 
may  not  be  improper  to  take  notice  of  a  few  general  rules  and 
maxims,  which  have  been  laid  down  by  courts  of  justice,  for  the 
construction  and  exposition  of  them  all.    These  are : 

According  to  intent  of  maker.  That  the  construction  be 
favorable,  and  as  near  the  minds  and  apparent  intents  of  the 
parties,  as  the  rules  of  law  will  admit.  For  the  maxims  of  law 
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are,  that  "verba  intentioni  debent  iiiservire"  (words  should  be 
subservient  to  the  intention) ;  and  "benigne  interpretamur 
chartas  propter  simplicitatem  laicorum"  (we  interpret  deeds 
favorably  on  account  of  the  ignorance  of  the  laity).  And  there- 
fore the  construction  must  also  be  reasonable,  and  agreeable  to 
common  understanding. 

Words  taken  in  ordinary  sense.  That  quoties  in  verbis  nulla 
est  ambiguitas  ibi  nulla  expositio  contra  verba  fienda  est  (where 
there  is  no  ambiguity  in  the  words,  they  should  be  construed 
according  to  their  obvious  meaning) :  but  that,  where  the  inten- 
tion is  clear,  too  minute  a  stress  be  not  laid  on  the  strict  and 
precise  signification  of  words:  nam  qui  hceret  in  litera,  hceret  in 
cortice  (for  he  who  confines  himself  to  the  letter,  goes  but  half 
way).  Therefore,  by  a  grant  of  a  remainder  a  reversion  may 
well  pass,  and  e  converso.  And  another  maxim  of  the  law  is, 
that  "mala  grammatica  non  vitiat  chartam"  (bad  grammar 
does  not  vitiate  a  deed) ;  neither  false  English  nor  bad  Latin 
will  destroy  a  deed.  Which  perhaps  a  classical  critic  may  think 
to  be  no  unnecessary  caution. 

The  whole  document  considered.  That  the  construction  be 
made  upon  the  entire  deed,  and  not  merely  upon  disjointed  parts 
of  it.  "Nam  ex  antecedentibus  et  consequentibus,  fit  optima 
interpretatio."  (For  a  deed  is  best  interpreted  by  the  bearing 
of  all  its  parts.)  And  therefore  that  every  part  of  it  be  (if 
possible)  made  to  take  effect:  and  no  word  but  what  may  oper- 
ate in  some  shape  or  other.  "Nam  verba  debent  intelligi  cum 
effectu,  ut  res  magis  valeat  quam  pereat."  (For  words  should 
be  understood  with  an  effect  that  may  tend  more  to  strengthen 
than  destroy  the  subject-matter.) 

Most  strongly  against  m/iker.  That  the  deed  be  taken  most 
strongly  against  him  that  is  the  agent  or  contractor,  and  in 
favor  of  the  other  party.  "Verba  fortius  accipiuntur  contra 
proferentem."  As,  if  tenant  in  fee-simple  grants  to  any  one 
an  estate  for  life,  generally,  it  shall  be  construed  an  estate  for 
the  life  of  the  grantee.  For  the  principle  of  self-preservation 
will  make  men  sufficiently  careful  not  to  prejudice  their  own 
interest  by  the  too  extensive  meaning  of  their  words :  and  hereby 
all  manner  of  deceit  in  any  grant  is  avoided;  for  men  would 
always  affect  ambiguous  and  intricate  expressions,  provided  they 
were  afterwards  at  liberty  to  put  their  own  construction  upon 
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them.  But  here  a  distinction  must  be  taken  between  an  inden- 
ture and  a  deed-poll:  for  the  words  of  an  indenture,  executed 
by  both  parties,  are  to  be  considered  as  the  words  of  them  both ; 
for,  though  delivered  as.  the  words  of  one  party,  yet  they  are 
not  his  words  only,  because  the  other  party  hath  given  his  con- 
sent to  every  one  of  them.  But  in  a  deed-poll,  executed  only  by 
the  grantor,  they  are  the  words  of  the  grantor  only,  and  shall 
be  taken  most  strongly  against  him.  And,  in  general,  this  rule, 
being  a  rule  of  some  strictness  and  rigor,  is  the  last  to  be 
resorted  to;  and  is  never  to  be  relied  upon,  but  where  all  other 
rules  of  exposition  fail. 

Validity  favored.  That,  if  the  words  will  bear  two  senses, 
one  agreeable  to,  and  another  against  law;  that  sense  be  pre- 
ferred, which  is  most  agreeable  thereto.  As  if  tenant  in  tail 
lets  a  lease  to  have  and  to  hold  during  life  generally,  it  shall  be 
construed  to  be  a  lease  for  his  own  life  only,  for  that  stands  with 
the  law;  and  not  for  the  life  of  the  lessee,  which  is  beyond  his 
power  to  grant. 

That  in  a  deed,  if  there  be  two  clauses  so  totally  repugnant 
to  each  other,  that  they  cannot  stand  together,  the  first  shall  be 
received,  and  the  latter  rejected;  wherein  it  differs  from  a  will; 
for  there,  of  two  such  repugnant  clauses  the  latter  shall  stand. 
"Which  is  owing  to  the  different  natures  of  the  two  instruments ; 
for  the  first  deed  and  the  last  will  are  always  most  available  in 
law.  Yet  in  both  cases  we  should  rather  attempt  to  reconcile 
them. 

That  a  devise  he  most  favorahly  expounded,  to  pursue  if  pos- 
sible the  will  of  the  devisor,  who,  for  want  of  advice  or  learning, 
may  have  omitted  the  legal  or  proper  phrases.  And  therefore 
many  times  the  law  dispenses  with  the  want  of  words  in  devises, 
that  are  absolutely  requisite  in  all  other  instruments.  Thus  a 
fee  may  be  conveyed  without  words  of  inheritance;  and  an 
estate-tail  without  words  of  procreation.  By  a  will  also  an  estate 
may  pass  by  mere  implication,  without  any  express  words  to 
direct  its  course.  As,  where  a  man  devises  lands  to  his  heir  at 
law,  after  the  death  of  his  wife ;  here,  though  no  estate  is  given 
to  the  wife  in  express  terms,  yet  she  shall  have  an  estate  for  life 
by  implication ;  for  the  intent  of  the  testator  is  clearly  to  post- 
pone the  heir  till  after  her  death;  and,  if  she  does  not  take  it, 
nobody  else  can.    So,  also,  where  a  devise  is  of  black-acre  to  A, 
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and  of  white-acre  to  B  in  tail,  and  if  they  both  die  without 
issue,  then  to  C  in  fee ;  here  A  and  B  have  cross  remainders  by 
implication,  and  on  the  failure  of  either 's  issue,  the  other  or  his 
issue  shall  take  the  whole;  and  C's  remainder  over  shall  be 
postponed  till  the  issue  of  both  shall  fail.-  But,  to  avoid  con- 
fusion, no  such  cross  remainders  are  allowed  between  more  than 
two  devisees:  and,  in  general,  where  any  implications  are  al- 
lowed, they  must  be  such  as  are  necessary  (or  at  least  highly 
probable)  and  not  merely  possible  implications.  And  herein 
there  is  no  distinction  between  the  rules  of  law  and  of  equity; 
for  the  will,  being  considered  in  both  courts  in  the  light  of  a 
limitation  of  uses,  is  construed  in  each  with  equal  favor  and 
benignity,  and  expounded  rather  on  its  own  particular  circum- 
stances, than  by  any  general  rules  of  positive  law. 

Resume'.  And  thus  we  have  taken  a  transient  view  of  a  very 
large  and  diffusive  subject,  the  doctrine  of  common  assurances: 
which  concludes  our  observations  on  the  title  to  things  real,  or 
the  means  by  which  they  may  be  reciprocally  lost  and  acquired 
[except  that  of  title  by  devise  and  descent,  which  will  next  en- 
gage our  attention,  after  which  we  will]  consider  the  estates 
which  may  be  had  in  land,  with  regard  to  their  duration  or 
quantity  of  interest,  the  time  of  their  enjoyment,  and  the  num- 
ber and  connexions  of  the  persons  entitled  to  an  interest  in  the 
same  parcel  or  tract. 
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CHAPTER  XXV. 

TITLE  BY  SUCCESSION,  TESTATE  AND  INTESTATE,  TO 
REAL  AND  PERSONAL  PROPERTY. 

1.  Foundation  of  title  by  succession  at  death. — There  is 
nothing  which  so  generally  strikes  the  imagination,  and  engages 
the  affections  of  mankind,  as  the  right  of  property ;  or  that  sole 
and  despotic  dominion  which  one  man  claims  and  exercises  over 
the  external  things  of  the  world,  in  total  exclusion  of  the  right 
of  any  other  individual  in  the  universe.  And  yet  there  are 
very  few  that  will  give  themselves  the  trouble  to  consider  the 
original  and  foundation  of  this  right.  Pleased  as  we  are  with 
the  possession,  we  seem  afraid  to  look  back  to  the  means  by 
which  it  was  acquired,  as  if  fearful  of  some  defect  in  our  title ; 
or  at  best  we  rest  satisfied  with  the  decision  of  the  laws  in  our 
favor,  without  examining  the  reason  or  authority  upon  which 
those  laws  have  been  built.  We  think  it  enough  that  our  title 
is  derived  by  the  grant  of  the  former  proprietor,  by  descent 
from  our  ancestors,  or  by  the  last  will  and  testament  of  the  dying 
owner;  not  caring  to  reflect  that  (accurately  and  strictly  speak- 
ing) there  is  no  foundation  in  nature  or  in  natural  law,  why  a 
set  of  words  upon  parchment  should  convey  the  dominion  of 
land;  why  the  son  should  have  a  right  to  exclude  his  fellow 
creatures  from  a  determinate  spot  of  ground,  because  his  father 
had  done  so  before  him:  or  why  the  occupier  of  a  particular 
field  or  of  a  jewel,  when  lying  on  his  death-bed,  and  no  longer 
able  to  maintain  possession,  should  be  entitled  to  tell  the  rest 
of  the  world  which  of  them  should  enjoy  it  after  him. 

The  most  universal  and  effectual  way  of  abandoning  property, 
is  by  the  death  of  the  occupant:  when,  both  the  actual  posses- 
sion and  intention  of  keeping  possession  ceasing,  the  property 
which  is  founded  upon  such  possession  and  intention  ought  also 
to  cease  as  of  course.  For,  naturally  speaking,  the  instant  a  man 
ceases  to  be,  he  ceases  to  have  any  dominion:  else  if  he  had  a 
right  to  dispose  of  his  acquisitions  one  moment  beyond  his  life, 
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he  would  also  have  a  right  to  direct  their  disposal  for  a  million 
of  ages  after  him:  which  would  be  highly  absurd  and  incon- 
venient. All  property  must  therefore  cease  upon  death,  consid- 
ering men  as  absolute  individuals,  and  unconnected  with  civil 
society :  for,  then,  by  the  principles  before  established,  the  next 
immediate  occupant  would  acquire  a  right  in  all  that  the  de- 
ceased possessed.  '• 

But  as,  under  civilized  governments  which  are  calculated  for 
the  peace  of  mankind,  such  a  constitution  would  be  productive 
of  endless  disturbances,  the  universal  law  of  almost  every  nation 
(which  is  a  kind  of  secondary  law  of  nature)  has  either  given 
the  dying  person  a  power  of  continuing  his  property,  by  dispos- 
ing of  his  possessions  by  will ;  or,  in  case  he  neglects  to  dispose 
of  it,  or  is  not  permitted  to  make  any  disposition  at  all,  the 
municipal  law  of  the  country  then  steps  in,  and  declares  who 
shall  be  the  successor,  representative,  or  heir  of  the  deceased; 
that  is,  who  alone  shall  have  a  right  to  enter  upon  this  vacant 
possession,  in  order  to  avoid  that  confusion  which  its  becoming 
again  common  would  occasion.  And  farther,  in  case  no  testa- 
ment be  permitted  by  the  law,  or  none  be  made,  and  no  heir 
.can  be  found  so  qualified  as  the  law  requires,  still,  to  prevent 
the  robust  title  of  occupancy  from  again  taking  place,  the  doe- 
trine  of  escheats  is  adopted  in  almost  every  country;  whereby 
the  sovereign  of  the  state,  and  those  who  claim  under  his  au- 
thority, are  the  ultimate  heirs,  and  succeed  to  those  inherit- 
ances to  which  no  other  title  can  be  formed. 

The  right  of  inheritance,  or  descent  to  the  children  and  rela- 
tions of  the  deceased  seems  to  have  been  allowed  much  earlier 
than  the  right  of  devising  by  testament.  We  are  apt  to  conceive 
at  first  view  that  it  has  nature  on  its  side ;  yet  we  often  mistake 
for  nature  what  we  find  established  by  long  and  inveterate  cus- 
tom. It  is  certainly  a  wise  and  effectual,  but  clearly  a  political, 
establishment ;  since  the  permanent  right  of  property,  vested  in 
the  ancestor  himself,  was  no  natural,  but  merely  a  civil  right.  It 
is  true,  that  the  transmission  of  one's  possessions  to  posterity 
has  an  evident  tendency  to  make  a  man  a  good  citizen  and  a  use- 
ful member  of  society:  it  sets  the  passions  on  the  side  of  duty, 
and  prompts  a  man  to  deserve  well  of  the  public,  when  he  is 
sure  that  the  reward  of  his  services  will  not  die  with  himself, 
but  be  transmitted  to  those  with  whom  he  is  connected  by  the 
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dearest  and  most  tender  affections.  [See  R.  T.  Ely,  Property 
and  Contract,  Chap.  XVII,  The  Regulation  of  Inheritance.] 
.  Yet,  reasonable  as  this  foundation  of  the  right  of  inheritance 
may  seem,  it  is  probable  that  its  immediate  original  arose  not 
from  speculations  altogether  so  delicate  and  refined,  and,  if  not 
from  fortuitous  circumstances,  at  least  from  a  plainer  and  more 
simple  principle.  A  man's  children  or  nearest  relations  are 
usually  about  him  on  his  death-bed,  and  are  the  earliest  wit- 
nesses of  his  decease.  They  become  therefore  generally  the  next 
immediate  occupants,  till  at  length  in  process  of  time  this  fre- 
quent usage  ripened  into  general  law.  And  therefore,  also,  in 
the  earliest  ages,  on  failure  of  children,  a  man's  servants  bom 
under  his  roof  were  allowed  to  be  his  heirs;  being  immediately 
on  the  spot  when  he  died.  For,  we  find  the  old  patriarch  Abra- 
ham expressly  declaring,  that  "since  God  had  given  him  no 
iseed,'  his  steward  Eliezer,  one  bom  in  his  house,  was  his  heir." 

While  property  continued  only  for  life,  testaments  were  use- 
less and  unknown :  and,  when  it  became  inheritable,  the  inherit- 
ance was  long  indefeasible,  and  the  children  or  heirs  at  law 
were  incapable  of  exclusion  by  will.  Till  at  length  it  was  found, 
that  so  strict  a  rule  of  inheritance  made  heirs  disobedient  and 
headstrong,  defrauded  creditors  of  their  just  debts,  and  pre- 
vented many  provident  fathers  from  dividing  or  charging  their 
estates,  as  the  exigence  of  their  families  required.  This  intro- 
duced pretty  generally  the  right  of  disposing  of  one's  property, 
or  a  part  of  it,  by  testament ;  that  is,  by  written  or  oral  instruc- 
tions, properly  witnessed  and  authenticated,  according  to  the 
pleasure  of  the  deceased,  which  we  therefore  emphatically  style 
his  will.  This  was  established  in  some  countries  much  later  than 
in  others.  With  us  in  England,  till  modem  times,  a  man  could 
only  dispose  of  one-third  of  his  movables  from  his  wife  and 
children ;  and,  in  general,  no  will  was  permitted  of  lands  till  the 
reign  of  Henry  the  Eighth ;  and  then  only  of  a  certain  portion : 
for  it  was  not  till  after  the  restoration  that  the  power  of  devis- 
ing real  property  became  so  universal  as  at  present. 

WUls,  therefore,  and  testaments,  rights  of  inheritance  and 
successions  are  all  of  them  creatures  of  the  civil  or  municipal 
laws,  and  accordingly  are  in  all  respects  regulated  by  them; 
every  distinct  country  having  different  ceremonies  and  requisites 
to  make  a  testament  completely  valid;  neither  does  anything 
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vary  more  than  the  right  of  inheritance  under  different  national 
establishments.  In  England,  particularly,  this  diversity  is  car- 
ried to  such  a  length,  as  if  it  had  been  meant  to  point  out  the 
power  of  the  laws  in  regulating  the  succession  to  property,  and 
how  futile  every  claim  must  be,  that  has  not  its  foundation  in 
the  positive  rules  of  the  state.  In  personal  estates  the  father 
may  succeed  to  his  children;  in  landed  property  he  never  can 
be  their  immediate  heii*  by  any  the  remotest  possibility :  in  gen- 
eral only  the  eldest  son,  in  some  places  only  the  youngest,  in 
others  all  the  sons  together,  have  a  right  to  succeed  to  the  in- 
heritance: in  real  estates  males  are  preferred  to  females,  and 
the  eldest  male  will  usually  exclude  the  rest ;  in  the  division  of 
personal  estates,  the  females  of  equal  degree  are  admitted  to- 
gether with  the  males,  and  no  right  of  primogeniture  is  allowed. 
This  one  consideration  may  help  to  remove  the  scruples  of 
many  well-meaning  persons,  who  set  up  a  mistaken  conscience 
in  opposition  to  the  rules  of  law.  If  a  man  disinherits  his  son, 
by  a  will  duly  executed,  and  leaves  his  estate  to  a  stranger,  there 
are  many  who  consider  this  proceeding  as  contrary  to  natural 
justice;  while  others  so  scrupulously  adhere  to  the  supposed 
intention  of  the  dead,  that,  if  a  will  of  lands  be  attested  by 
only  two  witnesses,  instead  of  three,  which  the  law  requires,  they 
are  apt  to  imagine  that  the  heir  is  bound  in  conscience  to  re- 
linquish his .  title  to  the  devisee.  But  both  of  them  certainly 
proceed  upon  very  erroneous  principles,  as  if,  on  the  one  hand, 
the  son  had  by  nature  a  right  to  succeed  to  his  father's  lands; 
or,  as  if,  on  the  other  hand,  the  owner  was  by  nature  entitled 
to  direct  the  succession  of  his  property  after  his  own  decease. 
Whereas,  the  law  of  nature  suggests,  that,  on  the  death  of  the 
possessor,  the  estate  should  again  become  common,  and  be  open 
to  the  next  occupant,  unless  otherwise  ordered  for  the  sake  of 
civil  peace  by  the  positive  law  of  society.  The  positive  law  of 
society,  which  is  with  us  the  municipal  law  of  England,  directs 
it  to  vest  in  such  person  as  the  last  proprietor  shall,  by  will, 
attended  with  certain  requisites,  appoint;  and,  in  defect  of  such 
appointment,  to  go  to  some  particular  person,  who,  from  the 
result  of  certain  local  constitutions,  appears  to  be  the  heir  at 
law.  Hence  it  follows,  that,  where  the  appointment  is  regularly 
made,  there  cannot  be  a  shadow  of  right  in  any  one  but  the  per- 
son appointed ;  and,  where  the  necessary  requisites  are  ommitted, 
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the  right  of  the  heir  is  equally  strong,  and  built  upon. as  solid 
a  foundation,  as  the  right  of  the  devisee  would  have  been,  sup- 
posing such  requisites  were  observed. 

2.  Title  to  personal  property  Toy  testament  and  administra- 
tion.— [The  law  of  succession  to  real  and  personal  property 
was  very  different  at  the  English  common  law,  but  has  tended 
to  become  assimilated.  I  propose  to  consider  them  in  one  and 
the  same  chapter,  considering  first  personal  property  which  is 
most  similar  to  the  law  of  wills,  descent,  and  distribution  in 
modem  American  law,  and  lastly  the  devise  and  descent  of  real 
estates.] 

With  us  in  England,  this  power  of  bequeathing  personal 
property  is  coeval  with  the  first  rudiments  of  the  law:  for  we 
have  no  traces  or  memorials  of  any  time  when  it  did  not  exist. 
Mention  is  made  of  intestacy,  in  the  old  law  before  the  conquest, 
as  being  merely  accidental;  and  the  distribution  of  the  intes- 
tate's estate,  after  payment  of  the  lord's  heriot,  is  then- directed 
to  go  according  to  the  established  law. 

3.  Reasonable  paits  of  vdfe  and  children. — ^But  we  are 
not  to  imagine  that  this  power  of  bequeathing  extended  origi- 
nally to  all  a  man's  personal  estate.  On  the  contrary,  Glanvil 
will  inform  us,  that  by  the  common  law,  as  it  stood  in  the  reign 
of  Henry  the  Second,  a  man's  goods  were  to  be  divided  into 
three  equal  parts:  of  which  one  went  to  his  heirs  or  lineal 
descendants,  another  to  his  wife,  and  the  third  was  at  his  own 
disposal:  or,  if  he  died  without  a  wife,  he  might  then  dispose 
of  one  moiety,  and  the  other  went  to  his  children;  and  so 
e  converso,  if  he  had  no  children,  the  wife  was  entitled  to  one 
moiety,  and  he  might  bequeath  the  other;  but,  if  he  died  with- 
out either  wife  or  issue,  the  whole  was  at  his  own  disposal.  The 
shares  of  the  wife  and  children  were  called  their  reasonable 
parts;  and  the  writ  de  rationabili  parte  honorum  (of  the  reason- 
able part,  or  share,  of  the  goods)  was  given  to  recover  them. 

This  continued  to  be  the  law  of  the  land  at  the  time  of  magna 
charta,  which  provides  that  the  king's  debts  shall  first  of  all  be 
levied,  and  then  the  residue  of  the  goods  shall  go  to  the  executor 
to  perform  the  will  of  the  deceased;  and,  if  nothing  be  owing 
to  the  crown,  "omnia  catalla  cedant  defuncto;  salvis  uxori  ipsius 
et  pueris  suis  rationabilibus  partibus  suis"  (let  them  resign  all 
the  chattels  to  the  will  of  the  deceased;  reserving  to  his  wife 
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and  children  their  reasonable  shares).  In  the  reign  of  King 
Edward  the  Third,  this  right  of  the  wife  and  children  was  still 
held  to  be  the  universal  or  common  law;  though  frequently- 
pleaded  as  the  local  custom  of  Berks,  Devon,  and  other  countries : 
and  Sir  Henry  Finch  lays  it  down  expressly,  in  the  reign  of 
Charles  the  First,  to  be  the  general  law  of  the  land.  But  this 
law  is  at  present  altered  by  imperceptible  degrees,  and  the  de- 
ceased may  now,  by  will,  bequeath  the  whole  of  his  goods  and 
chattels;  though  we  cannot  trace  out  when  first  this  alteration 
began. 

4.  History  of  administration  and  intestate  succession. — ^In 
case  a  person  made  no  disposition  of  such  of  his  goods  as 
were  testable,  whether  that  were  only  a  part  or  the  whole  of 
them,  he  was,  and  is,  said  to  die  intestate ;  and  in  such  cases  it 
is  said,  that  by  the  old  law  the  king  was  entitled  to  seize  upon 
his  goods,  as  the  parens  patrke  (parent  of  the  country),  and 
general  trustee  of  the  kingdom.  This  prerogative  the  king  con^ 
tinued  to  exercise  for  some  time  by  his  own  ministers  of  justice ; 
and  probably  in  the  county  court  where  matters  of  all  kinds 
were  determined;  and  it  was  granted  as  a  franchise  to  many 
lords  of  manors,  and  others,  who  have  to  this  day  a  prescrip- 
tive right  to  grant  administration  to  their  intestate  tenants  and 
suitors,  in  their  own  courts  baron,  and  other  courts,  or  to  have 
their  wills  there  proved,  in  case  they  made  any  disposition. 
Afterwards,  the  crown,  in  favor  of  the  church,  invested  the 
prelates  with  this  branch  of  the  prerogative;  which  was  done, 
saith  Perkins,  because  it  was  intended  by  the  law,  that  spiritual 
men  are  of  better  conscience  than  laymen,  and  that  they  had 
more  knowledge  "what  things  would  conduce  to  the  benefit  of 
the  soul  of  the  deceased.  The  goods,  therefore,  of  intestates 
were  given  to  the  ordinary  by  the  crown;  and  he  might  seize 
them,  and  keep  them  without  wasting,  and  also  might  give, 
aliene,  or  sell  them  at  his  will,  and  dispose  of  the  money  in  pios 
usus  (to  pious  uses) ;  and,  if  he  did  otherwise,  he  broke  the  con- 
fidence which  the  law  reposed  in  him.  So  that,  properly,  the 
whole  interest  and  power  which  were  granted  to  the  ordinary, 
were  only  those  of  being  the  king's  almoner  within  his  diocese; 
in  trust  to  distribute  the  intestate's  goods  in  charity  to  the  poor, 
or  in  such  superstitious  uses  as  the  mistaken  zeal  of  the  times 
had  denominated  pious.    And,  as  he  had  thus  the  disposition  of 
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intestates'  effects,  the  probate  of  wills  of  course  followed:  for 
it  was  thought  just  and  natural,  that  the  will  of  the  deceased 
should  be  proved  to  the  satisfaction  of  the  prelate,  whose  right 
of  distributing  his  chattels  for  the  good  of  his  soul  was  effec- 
tually superseded  thereby. 

Abuse  of  trust  by  the  bishops.  The  goods  of  the  intestate 
being  thus  vested  in  the  ordinary  upon  the  most  solemn  and 
conscientious  trust,  the  reverend  prelates  were,  therefore,  not 
accountable  to  any,  but  to, God  and  themselves,  for  their  con- 
duct. Thus,  the  popish  clergy  took  to  themselves  (under  the 
name  of  the  church  and  poor)  the  whole  residue  of  the  de- 
ceased's  estate;  after  the  partes  rationabiles,  or  two-thirds,  of 
the  wife  and  children  were  deducted;  without  paying  even  his 
lawful  debts,  or  other  charges  thereon.  For  which  reason  it 
was  enacted  by  the  statute  of  Westm.  2,  that  the  ordinary  shall 
be  bound  to  pay  the  debts  of  the  intestate  so  far  as  his  goods 
will  extend,  in  the  same  manner  that  executors  were  bound  in 
case  the  deceased  had  left  a  will:  a  use  more  truly  pious,  than 
any  requiem,  or  mass  for  his  soul.  This  was  the  first  check  given  to 
that  exorbitant  power,  with  which  the  law  had  entrusted  the  ordi- 
naries.- But,  though  they  were  now  made  liable  to  the  creditors 
of  the  intestate  for  their  just  and  lawful  demands;  yet  the  re- 
siduum, after  payment  of  debts,  remained  still  in  their  hands,  to 
be  applied  to  whatever  purposes  the  conscience  of  the  ordinary 
should  approve. 

Administration  granted  to  next  of  kin.  The  flagrant  abuses 
of  which  power  occasioned  the  legislature  again  to  interpose, 
in  order  to  prevent  the  ordinaries  from  keeping  any  longer  the 
administration  in  their  own  hands,  or  those  of  their  immediate 
dependants:  and  therefore  the  statute  31  Edw.  Ill,  c.  11,  pro- 
vides, in  case  of  intestacy,  the  ordinary  shall  depute  the  nearest 
and  most  lawful  friends  of  the  deceased  to  administer  his  goods ; 
which  administrators  are  put  upon  the  same  footing,  with  re- 
gard to  suits  and  to  accounting,  as  executors  appointed  by  will. 
This  is  the  original  of  administrators,  as  they  at  present  stand; 
who  are  only  the  officers  of  the  ordinary,  appointed  by  him 
in  pursuance  of  this  statute,  which  singles  out  the  next  and 
most  lawful  friend  of  the  intestate ;  who  is  interpreted  to  be  the 
next  of  blood  that  is  under  no  legal  disabilities.  The  statute 
21  Hen.  VIII,  c.  5,  enlarges  a  little  more  the  power  of  the  ec- 
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clesiastical  judge;  and  permits  him  to  grant  administration 
either  to  the  widow,  or  the  next  of  kin,  or  to  both  of  them,  at 
his  own  discretion;  and  where  two  or  more  persons  are  in  the 
same  degree  of  kindred,  gives  the  ordinary  his  election  to  ac- 
cept whichever  he  pleases. 

5.  Executors  and  administrators. — ^We  are  next  to  consid- 
er, what  is  an  executor,  and  what  an  administrator;  and  how 
they  are  both  to  be  appointed. 

An  executor  is  he  to  whom  another  man  commits  by  will  the 
execution  of  that  his  last  will  and  testament.  And  all  persons 
are  capable  of  being  executors,  that  are  capable  of  making  wills, 
and  many  others  besides;  as  feme-coverts  and  infants;  nay, 
even  infants  unborn,  or  in  ventre  sa  mere,  may  be  made  execu- 
tors. But  no  infant  can  act  as  such  till  the  age  of  seventeen 
years;  till  which  time  administration  must  be  granted  to  some 
other,  durante  minore  cetate  (during  minority).  In  like  manner 
as  it  may  be  granted  durante  absentia  (during  absence),  or  pen- 
dente lite  (pending  a  suit) ;  when  the  executor  is  out  of  the 
realm,  or  when  a  suit  is  commenced  in  the  ecclesiastical  court 
touching  the  validity  of  the  will.  But  if  the  testator  makes  an 
incomplete  will,  without  naming  any  executors,  or  if  he  names 
incapable  persons,  or  if  the  executors  named  refuse  to  act:  in 
any  of  these  cases  the  ordinary  must  grant  administration  cum 
testamento  annexo  (with  the  will  anexed)  to  some  other  person; 
and  then  the  duty  of  the  administrator,  as  also  when  he  is  con- 
stituted only  durante  minore  estate,  &c.,  of  another,  is  very 
little  different  from  that  of  an  executor.  And  this  was  law  so 
early  as  the  reign  of  Henry  II;  when  Glanvil  informs  us,  that 
"those  should  be  executors  of  a  will  whom  the  testator  shall  have 
chosen,  and  to  whom  he  himself  shall  have  committed  the  trust ; 
but  if  the  testator  shall  not  have  named  any,  the  relations  of 
the  deceased  may  take  this  duty  upon  themselves." 

Administrators.  But  if  the  deceased  died  wholly  intestate, 
without  making  either  will  or  executors,  then  general  letters  of 
admioistration  must  be  granted  by  the  ordinary  to  such  ad- 
ministrator as  the  statutes  of  Edward  the  Third  and  Henry  the 
Eighth,  before  mentioned,  direct.  In  consequence  of  which  we 
may  observe : 

(1)  Who  shall  he  appointed:  That  the  ordinary  is  com- 
pellable to  grant  administration  of  the  goods  and  chattels  of  the 
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wife,  to  the  husband,  or  his  representatives:  and  of  the  hus- 
band's effects,  to  the  widow,  or  next  of  kin;  but  he  may  grant 
it  to  either,  or  both,  at  his  discretion:  (2)  That,  among  the  kin- 
dred, those  are  to  be  preferred  that  are  the  nearest  in  degree  to 
the  intestate ;  but,  of  persons  in  equal  degree,  the  ordinary  may 
take  which  he  pleases:  (3)  That  this  nearness  or  propinquity  of 
degree  shall  be  reckoned  according  to  the  computation  of  the 
civilians;  and  not  of  the  canonists,  which  the  law  of  England 
adopts  in  the  descent  of  real  estates:  because  in  the  civil  com- 
putation, the  intestate  himself  is  the  terminus,  a  quo  (the  limit 
from  which)  the  several  degrees  are  numbered;  and  not  the 
common  ancestor,  according  to  the  rule  of  the  canonists. 

And,  therefore,  in  the  first  place  the  children,  or  (on  failure 
of  children)  the  parents  of  the  deceased,  are  entitled  to  the 
administration;  both  which  are  indeed  in  the  first  degree;  but 
with  us  the  children  are  allowed  the  preference.  Then  follow 
brothers,  grandfathers,  uncles  or  nephews,  (and  the  females  of 
each  class  respectively,)  and  lastly,  cousins :  (4)  The  half-blood 
is  admitted  to  the  administration  as  well  as  the  whole ;  for  they 
are  of  the  kindred  of  the  intestate,  and  only  excluded  from 
inheritances  of  land  upon  feudal  reasons.  Therefore,  the  brother 
of  the  half-blood  shall  exclude  the  uncle  of  the  whole  blood :  and 
the  ordinary  may  grant  administration  to  the  sister  of  the  half, 
or  the  brother  of  the  whole-blood,  at  his  own  discretion:  (5)  If 
none  of  the  kindred  will  take  out  administration,  a  creditor  may, 
by  custom,  do  it:  (6)  If  the  executor  refuses,  or  dies  intestate, 
the  administration  may  be  granted  to  the  residuary  legatee,  in 
exclusion  of  the  next  of  kin:  (7)  And,  lastly,  the  ordinary  may, 
in  defect  of  all  these,  commit  administration  (as  he  might  have 
done  before  the  statute  of  Edward  III),  to  such  discreet  person 
as  he  approves  of;  or  may  grant  him  letters  ad  colligendum  bona 
de fundi  (for  collecting  the  goods  of  the  deceased),  which  neither 
makes  him  executor  nor  administrator;  his  only  business  being 
to  keep  the  goods  in  his  safe  custody,  and  to  do  other  acts  for 
the  benefit  of  such  as  are  entitled  to  the  property  of  the  de- 
ceased. 

Their  duties.  Having  thus  shown  what  is,  and  who  may  be, 
an  executor  or  administrator,  I  proceed  now,  lastly,  to  inquire 
into  some  few  of  the  principal  points  of  their  office  and  duty. 
These  in  general  are  very  much  the  same  in  both  executors  and 
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administrators ;  excepting,  first,  that  the  executor  is  bound  to 
perform  a  will,  which  an  administrator  is  not,  unless  where  a 
testament  is  annexed  to  his  administration,  and  then  he  differs 
little  from  an  executor;  and,  secondly,  that  an  executor  may  do 
many  acts  before  he  proves  the  will,  but  an  administrator  may 
do  nothing  till  letters  of  administration  are  issued;  for  the 
former  derives  his  power  from  the  will  and  not  from  the  pro- 
bate, the  latter  owes  his  entirely  to  the  appointment  of  the 
ordinary. 

6.  Executors  de  son  tort. — If  a  stranger  takes  upon  him  to 
act  as  executor,  without  any  just  authority  (as  by  intermed- 
dling with  the  goods  of  the  deceased,  and  many  other  trainsac- 
tions),  he  is  called  in  law  an  executor  of  his  own  wrong  (de  son 
tort),  and  is  liable  to  all  the  trouble  of  an  executorship,  without 
any  of  the  profits  or  advantages :  but  merely  doing  acts  of  neces- 
sity or  humanity,  as  locking  up  the  goods,  or  burying  the  corpse 
of  the  deceased,  will  not  amount  to  such  an  intermeddling  as 
will  charge  a  man  as  executor  of  his  own  wrong.  Such  a  one 
cannot  bring  an  action  himself  in  right  of  the  deceased,  but 
actions  may  be  brought  against  him.  And  in  all  actions  by 
creditors  against  such  an  ofScious  intruder,  he  shall  be  named  an 
executor,  generally;  for  the  most  obvious  conclusion  which 
strangers  can  form  from  his  couduct  is,  that  he  hath  a  will  of 
the  deceased,  wherein  he  is  named  executor,  but  hath  not  yet 
taken  probate  thereof.  He  is  chargeable  with  the  debts  of  the 
deceased,  so  far  as  assets  come  to  his  hands;  and,  as  against 
creditors  in  general,  shall  be  allowed  all  payments  made  to  any 
other  creditor  in  the  same  or  a  superior  degree,  himself  only 
excepted.  And  though,  as  against  the  right  executor  or  admin- 
istrator, he  cannot  plead  such  payment,  yet  it  shall  be  allowed 
him  in  mitigation  of  damages ;  unless,  perhaps,  upon  a  deficiency 
of  assets,  whereby  the  rightful  executor  may  be  prevented  from 
satisfying  his  own  debt.  But  let  us  now  see  what  are  the  power 
and  duty  of  a  rightful  executor  or  administrator. 

7.  Powers  and  dHMes  of  executors  and  administrators. — He 
must  bury  the  deceased  in  a  manner  suitable  to  the  estate  which 
he  leaves  behind  him.  Necessary  fiineral  expenses  are  allowed, 
previous  to  all  other  debts  and  charges;  but  if  the  executor  or 
administrator  be  extravagant,  it  is  a  species  of  devestation  or 
waste  of  the  substance  of  the  deceased,  and  shall  only  be  preju- 
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dicial  to  himself,  and  not  to  the  creditors  and  legatees  of  the 
deceased. 

Probate  of  will.  The  executor,  or  the  administrator  durante 
minore  cetate,  or  durante  absentia,  or  cum  testamento  annexe, 
must  prove  the  will  of  the  deceased:  Which  is  done  either  in 
common  form,  which  is  only  on  his  own  oath  before  the  ordinary, 
or  his  surrogate;  or  per  testes  (by  witnesses),  in  more  solemn 
form  of  law,  in  case  the  validity  of  the  will  be  disputed.  When 
the  will  is  so  proved,  the  original  must  be  deposited  in  the  regis- 
try of  the  ordinary;  and  a  copy  thereof  in  parchment  is  made 
out  under  the  seal  of  the  ordinary,  and  delivered  to  the  executor 
or  administrator,  together  with  a  certificate  of  its  having  been 
proved  before  him:  all  which  together  is. usually  styled  the  pro- 
bate. 

Letters  of  administration.  In  defect  of  any  will  the  person 
entitled  to  be  administrator  must  also,  at  this  period,  take  out 
letters  of  administration  under  the  seal  of  the  ordinary;  where- 
by an  executorial  power  to  collect  and  administer,  that  is,  dis- 
pose of  the  goods  of  the  deceased,  is  vested  in  him :  and  he  must, 
by  statute  22  and  23  Car.  II,  c.  10,  enter  into  a  bond  with 
sureties,  faithfully  to  execute  his  trust.  If  all  the  goods  of  the 
deceased  lie  within  the  same  jurisdiction,  a  probate  before  the 
ordinary,  or  an  administration,  granted  by  him,  are  the  only 
proper  ones :  but  if  the  deceased  had  bona  notabilia,  or  chattels 
to  the  value  of  a  hundred  shillings,  in  two  distinct  dioceses  or 
jurisdictions,  then  the  will  must  be  proved,  or  administration 
taken  out  before  the  metropolitan  of  the  province,  by  way  of 
special  prerogative :  whence  the  courts  where  the  validity  of 
such  wills  is  tried,  and  the  offices  where  they  are  registered, 
are  called  the  prerogative  courts,  and  the  prerogative  offices, 
of  the  provinces  of  Canterbury  and  York. 

The  inventory.  The  executor  or  administrator  is  to  make  an 
inventory  of  all  the  goods  and  chattels,  whether  in  possession  or 
action,  of  the  deceased ;  which  he  is  to  deliver  in  to  the  ordinary 
upon  oath,  if  thereunto  lawfully  require<^^^ 

Collecting  assets.  He  is  to  collect  all  Ihe  goods  and  chattels 
so  inventoried;  and  to  that  end  he  has  very  large  powers  and 
interests  conferred  on  him  by  law:  being  the  representative  of 
the  deceased,  and  having  the  same  property  in  his  goods  as  the 
principal  had  when  living,  and  the  same  remedies  to  recover 
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them.  And  if  there  be  two  or  more  executors,  a  sale  or  re- 
lease by  one  of  them  shall  be  good  against  all  the  rest.  Whatever 
is  so  recovered,  that  is  of  a  salable  nature  and  may  be  converted 
into  ready  money,  is  called  assets  in  the  hands  of  the  executor 
or  administrator;  that  is  sufficient  or  enough  (from  the  French 
assez)  to  make  him  chargeable  to  a  creditor  or  legatee,  so  far 
as  such  goods  and  chattels  extend.  Whatever  assets  so  come 
to  his  hands  he  may  convert  into  ready  money,  to  answer  the 
demands  that  may  be  made  upon  him:  which  is  the  next  thing 
to  be  considered:  for. 

Paying  debts.  The  executor  or  administrator  must  pay  the 
debts  of  the  deceased.  In  payment  of  debts  he  must  observe 
the  rules  of  priority;  otherwise,  on  deficiency  of  assets,  if  he 
pays  those  of  a  lower  degree  first,  he  must  answer  those  of  a 
higher  out  of  his  own  estate.  And,  first,  he  may  pay  all  funeral 
charges,  and  the  expense  of  proving  the  will,  and  the  like. 
Secondly,  debts  due  to  the  king  on  record  or  specialty.  Thirdly, 
such  debts  as  are  by  particular  statutes  to  be  preferred  to  all 
others:  Fourthly,  debts  of  record;  as  judgments,  statutes,  and 
recognizances.  Fifthly,  debts  due  on  special  contracts;  as  for 
rent  (for  which  the  lessor  has  often  a  better  remedy  in  his  own 
hands  by  distraining),  or  upon  bonds  covenants,  and  the  like, 
under  seal.  Lastly,  debts  on  simple  contracts,  viz. :  upon  notes 
unsealed  and  verbal  promises. 

Among  these  simple  contracts,  servants'  wages  are  by  some 
with  reason  preferred  to  any  other:  and  so  stood  the  ancient 
law,  according  to  Bracton  and  Fleta,  who  reckon  among  the 
first  debts  to  be  paid,  servitia  servientium  et  stipendia  famu- 
lorum  (the  services  of  attendants  and  the  wages  of  servants). 
Among  debts  of  equal  degree,  the  executor  or  administrator  is 
allowed  to  pay  himself  first,  by  retaining  in  his  hands  so  much 
as  his  debt  amounts  to.  But  an  executor  of  his  own  wrong  is 
not  allowed  to  retain:  for  that  would  tend  to  encourage  credi- 
tors to  strive  who  should  first  take  possession  of  the  goods  of 
the  deceased;  and  would  besides  be  taking  advantage  of  his 
own  wrong,  which  is  contrary  to  the  rule  of  law.  If  a  credi- 
tor constitutes  his  debtoi-  his  executor,  this  is  a  release  or  dis- 
charge of  the  debt,  whether  the  executor  acts  or  not;  provided 
there  be  assets  sufBcient  to  pay  the  testator's  debts ;  for  though 
this  discharge  of  the  debt  shall  take  place  of  all  legacies,  yet  it 

215 


216  BLACKSTONE'S  COMMENT AEIES 

were  iiiifair  to  defraud  the  testator's  creditors  of  their  just 
debts  by  a  release  which  is  absolutely  voluntary.  Also,  if  no 
suit  is  commenced  against  him,  the  executor  may  pay  any  one 
creditor  in  equal  degree  his  whole  debt,  though  he  has  nothing 
left  for  the  rest:  for,  without  a  suit  commenced,  the  executor 
has  no  legal  notice  of  the  debt. 

Legacies.  When  the  debts  are  all  discharged,  the  legacies 
claim  the  next  regard;  which  are  to  be  paid  by  the  executor 
so  far  as  his  assets  will  extend ;  but  he  may  not  give  himself  the 
preference  herein,  as  in  the  case  of  debts. 

A  legacy  is  a  bequest,  or  gift,  of  goods  and  chattels  by  testa- 
ment :  and  the  person  to  whom  it  was  given  is  styled  the  legatee : 
which  every  person  is  capable  of  being,  unless  particularly  dis- 
abled by  the  common  law  or  statutes,  as  traitors,  papists,  and 
some  others.  This  bequest  transfers  an  inchoate  property  to  the 
legatee;  but  the  legacy  is  not  perfect  without  the  assent  of  the 
executor:  for  if  I  have  a  general  or  pecuniary  legacy  of  lOOZ., 
or  a  specific  one  of  a  piece  of  plate,  I  cannot  in  either  qase  take 
it  without  the  consent  of  the  executor.  For  in  him  all  the  chat- 
tels are  vested;  and  it  is  his  business  first  of  all  to  see  whether 
there  is  a  sufficient  fund  left  to  pay  the  debts  of  the  testator: 
the  rule  of  equity  being,  that  a  man  must  be  just,  before  he  is 
permitted  to  be  generous ;  or,  as  Bracton  expresses  the  sense  of 
our  ancient  law,  "from  the  eifects  of  the  deceased  are  to  be 
answered,  first,  the  demands  of  necessity:  afterwards,  what  ex- 
pediency requires;  and  lastly,  the  requisitions  of  bequest."  And 
in  case  of  a  deficiency  of  assets,  all  the  general  legacies  must 
abate  proportionately,  in  order  to  pay  the  debts;  but  a  specific 
legacy  (of  a  piece  of  plate,  a  horse,  or  the  like)  is  not  to  abate 
at  all,  or  allow  anything  by  way  of  abatement,  unless  there  be 
not  sufficient  without  it.  Upon  the  same  principle,  if  the  lega- 
tees had  been  paid  their  legacies,  they  are  afterwards  bound  to 
refund  a  ratable  part,  in  case  debts  come  in,  more  than  suffi- 
cient to  exhaust  the  residuum  after  the  legacies  are  paid.  And 
this  law  is  as  old  as  Bracton  and  Pleta,  who  tell  us,  "if  there 
should  be  more  due,  or  more  legacies  bequeathed,  than  the  chat- 
tels of  the  deceased  are  sufficient  to  satisfy,  let  an  equal  abate- 
ment be  made  on  all  the  legacies,  the  privilege  of  the  king  being 
excepted." 

If  the  legatee  dies  before  the  testator,  the  legacy  is  a  lost  or 
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lapsed  legacy  and  shall  sink  into  the  residuum.  And  if  a  con- 
tingent legacy  be  left  to  any  one,  as  when  he  attains,  or  if  he 
attains,  the  age  of  twenty-one,  and  he  dies  before  that  time,  it 
is  a  lapsed  legacy.  But  a  legacy  to  one,  to  be  paid  when  he 
attains  the  age  of  twenty-one  years,  is  a  vested  legacy ;  an  inter- 
est which  commences  in  prcesenti,  although  it  be  sol/uendum  in 
futuro  (to  be  paid  at  a  future  period) ;  and  if  the  legatee  dies 
before  that  age,  his  representatives  shall  receive  it  out  of  the 
testator's  personal  estate  at  the  same  time  that  it  would  have 
become  payable,  in  case  the  legatee  had  lived.  This  distinction 
is  borrowed  from  the  civil  law;  and  its  adoption  in  our  courts 
is  not  so  much  owing  to  its  intrinsic  equity,  as  to  its  having 
been  before  adopted  by  the  ecclesiastical  courts.  For,  since  the 
chancery  has  a  concurrent  jurisdiction  with  them,  in  regard  to 
the  recovery  of  legacies,  it  was  reasonable  that  there  should  be 
a  conformity  in  their  determinations;  and  that  the  subject 
should  have  the  same  measure  of  justice  in  whatever  court  he 
sued.  But,  if  such  legacies  be  charged  upon  a  real  estate,  in 
both  cases  they  shall  lapse  for  the  benefit  of  the  heir,  for,  with 
regard  to  devises  affecting  lands,  the  ecclesiastical  court  hath 
no  concurrent  jurisdiction.  And  in  case  of  a  vested  legacy,  due 
immediately,  and  charged  on  land  or  money  in  the  funds,  which 
yield  an  immediate  profit,  interest  shall  be  payable  thereon  from 
the  testator's  death ;  but  if  charged  only  on  the  personal  estate, 
which  cannot  be  immediately  got  in,  it  shall  carry  interest  only 
from  the  end  of  the  year  after  the  death  of  the  testator.       ' 

The  residuum.  "When  all  the  debts  and  particular  legacies 
are  discharged,  the  surplus  or  residuum  must  be  paid  to  the 
residuary  legatee,  if  any  be  appointed  by  the  will ;  and  if  there 
be  none,  it  was  long  a  settled  notion  that  it  devolved  to  the 
executor's  own  use,  by  virtue  of  his  executorship.  But  what- 
ever ground  there  might  have  been  formerly  for  this  opinion, 
it  seems  now  to  be  understood  with  this  restriction,  that  although 
where  the  executor  has  no  legacy  at  all,  the  residuum  shall  in 
general  be  his  own,  yet  wherever  there  is  sufficient  on  the  face 
of  a  will  (by  means  of  a  competent  legacy  or  otherwise),  to 
imply  that  the  testator  intended  his  executor  should  not  have 
the  residue,  the  undevised  surplus  of  the  estate  shall  go  to  the 
next  of  kin,  the  executor  then  standing  upon  exactly  the  same 
footing  as  an  administrator,  concerning  whom,  indeed,  there 
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formerly  was  much  debate,  whether  or  no  he  could  be  compelled 
to  make  any  distribution  of  the  intestate's  estate.  For,  though 
(after  the  administration  was  taken  in  effect  from  the  ordinary, 
and  transferred  to  the  relations  of  the  deceased)  the  spiritual 
court  endeavored  to  compel  a  distribution,  and  took  bonds  of 
the  administrator  for  that  purpose,  they  were  prohibited  by  the 
temporal  courts,  and  the  bonds  declared  void  at  law.  And  the 
right  of  the  husband  not  only  to  administer,  but  also  to  enjoy 
exclusively,  the  effects  of  his  deceased  wife,  depends  still  on 
this  doctrine  of  the  common  law :  the  statute  of  frauds  declaring 
only,  that  the  statute  of  distributions  does  not  extend  to  this  case. 
8.  Statute  of  distributions. — ^But  now  these  controversies 
are  quite  at  an  end :  for,  by  the  statute  22  and  23  Car.  II,  c.  10, 
explained  by  29  Ch.  II,  c.  30,  it  is  enacted  that  the  surplusage 
of  intestates'  estates  (except  of  femes-covert,  which  are  left  as 
at  common  law),  shall,  after  the  expiration  of  one  fuU  year 
from  the  death  of  the  intestate,  be  distributed  in  the  following 
manner:  One-third  shall  go  to  the  widow  of  the  intestate,  and 
the  residue  in  equal  proportions  to  his  children,  or,  if  dead,  to 
their  representatives ;  that  is,  their  lineal  descendants :  if  there 
are  no  children  or  legal  representatives  subsisting,  then  a  moiety 
shall  go  to  the  widow,  and  a  moiety  to  the  next  of  kindred  in 
equal  degree  and  their  representatives:  if  no  widow,  the  whole 
shall  go  to  the  children:  if  neither  widow  nor  children,  the 
whole  shall  be  distributed  among  the  next  of  kin  in  equal 
degree  and  their  representatives:  but  no  representatives  are 
admitted,  among  collaterals,  farther  than  the  children  of  the 
intestate's  brothers  and  sisters.  The  next  of  kindred,  here 
referred  to,  are  to  be  investigated  by  the  same  rules  of  con- 
sanguinity, as  those  who  are  entitled  to  letters  of  administra- 
tion; of  whom  we  have  sufficiently  spoken.  And  therefore  by 
this  statute  the  mother  as  well  as  the  father,  succeeded  to  all 
the  personal  effects  of  their  children,  who  died  intestate  and 
without  wife  or  issue ;  in  exclusion  of  the  other  sons  and  daugh- 
ters,, the  brothers  and  sisters  of  the  deceased.  And  so  the  law 
stUl  remains  with  respect  to  the  father ;  but  by  statute  1  Jac.  II, 
c.  17,  if  the  father  be  dead,  and  any  of  the  children  die  intestate , 
without  wife  or  issue,  in  the  lifetime  of  the  mother,  she  and 
each  of  the  remaining  children,  or  their  representatives,  shall 
divide  his  effects  in  equal  portions. 
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Analogies  of  the  statute.  It  is  obvious  to  observe,  how  near  a 
resemblance  this  statute  of  distributions  bears  to  our  ancient 
English  law,  de  rationabili  parte  ionorum;  which  Sir  Edward 
Coke*  himself,  though  he  doubted  the  generality  of  its  restraint 
on  the  power  of  devising  by  will,  held  to  be  universally  binding 
(in  point  of  conscience  at  least)  upon  the  administrator  or 
executor,  in  the  case  of  either  a  total  or  partial  intestacy.  It 
also  bears  some  resemblance  to  the  Roman  law  of  succession 
ab  intestato,  which,  and  because  the  act  was  also  penned  by  an 
eminent  civilian,  has  occasioned^a  notion  that  the  parliament  of 
England  copied  it  from  the  Roman  praetor:  though,  indeed,  it 
is  little  more  than  a  restoration,  with  some  refinements  and 
regulations,  of  our  old  constitutional  law ;  which  prevailed  as  an 
established  right  and  custom  from  the  time  of  King  Canute 
downwards,  many  centuries  before  Justinian 's  laws  were  known 
or  heard  of  in  the  western  parts  of  Europe. 

Advancements.  So,  likewise,  there  is  another  part  of  the 
statute  of  distributions,  where  directions  are  given  that  no 
child  of  the  intestate  (except  liis  heir-at-law)  on  whom  he  set- 
tled in  his  lifetime  any  estate  in  lands,  or  pecuniary  portion, 
equal  to  the  distributive  shares  of  the  other  children,  shall  have 
any  part  of  the  surplusage  with  their  brothers  and  sisters ;  but, 
if  the  estates  so  given  them,  by  way  of  advancement,,  are  not 
quite  equivalent  to  the  other  shares,  the  children  so  advanced 
shall  now  have  so  much  as  will  make  them  equal.  This  just  and 
equitable  provision  hath  been  also  said  to  be  derived  from  the 
collatio  honorum  (equalizing  the  estates  or  goods)  of  the  imperial 
law:  which  it  certainly  resembles  in  some  points,  though  it 
differs  widely  in  others.  But  it  may  not  be  amiss  to  observe, 
that  with  regard  to  goods  and  chattels,  this  is  part  of  the  ancient 
custom  of.  London,  of  the  province  of  York,  and  of  our  sister 
kingdom  of  Scotland;  and,  ■with  regard  to  lands  descending  in 
coparcenary,  that  it  hath  always  been,  and  still  is,  the  common 
law  of  England,  under  the  name  of  hotchpot. 
~  Bight  of  representation.  Before  I  quit  this  subject  I  must, 
however,  acknowledge  that  the  doctrine  and  limits  of  representa- 
tion laid  down  in  the  statute  of  distributions,  seem  to  have  been 
principally  borrowed  from  the  civil  law:  whereby  it  will  some- 
times happen,  that  personal  estates  are  divided  per  capita,  and 
sometimes  per  stirpes;  whereas  the  common  law  knows  no  other 
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rule  of  succession  but  that  per  stirpes  only.  They  are  divided 
per  capita  to  every  man  an  equal  share,  when  all  the  claimants 
claim  in  their  own  rights,  as  in  equal  degree  of  kindred,  and  not 
jure  representationis,  in  the  right  of  another  person.  As,  if  the 
next  of  kin  be  the  intestate 's  three  brothers,  A,  B  and  C ;  here 
his  effects  are  divided  into  three  equal  portions,  and  distributed 
per  capita,  one  to  each ;  but  if  one  of  these  brothers.  A,  had  been 
dead  leaving  three  children,  another,  B,  leaving  two;  then  the 
distribution  must  have  been  per  stirpes :  viz. :  one-third  to  A's 
three  children,  another  third  to  B's  two  children,  and  the 
remaining  third  to  C,  the  surviving  brother;  yet  if  C  had  also 
been  dead,  without  issue,  then  A's  and  B's  five  children,  being 
all  in  equal  degree  to  the  intestate,  would  take  in  their  own 
rights  per  capita,  viz.:  each  of  them  one-fifth  part. 

9,  Nature  and  sorts  of  wills. — [A  will  may  be  defined  as 
the  nomination  by  a  testator  of  successors  who  shall  take  his 
property  after  his  death  instead  of  his  relatives  or  those  suc- 
cessors appointed  by  law.  This  appointment  of  successors  must 
be  made  with  all  due  solemnities  and  forms  of  law.] 

These  testaments  are  divided  into  two  sorts:  written  and 
verbal  or  nuncupative;  of  which  the  former  is  committed  to 
writing,  the  latter  depends  merely  upon  oral  evidence,  being 
declared  by  the  testator  in  extremis  before  a  sufficient  number 
of  witnesses,  and  afterwards  reduced  to  writing.  A  codicil, 
codicillus,  a  little  book  or  writing,  is  a  supplement  to  a  will,  or 
an  addition  made  by  the  testator  and  annexed  to,  and  to  be  taken 
as  part  of,  a  testament;  being  for  its  explanation,  or  alteration, 
or  to  make  some  addition  to,  or  else  some  subtractiori  from,  the 
former  dispositions  of  the  testator.  This  may  also  be  either 
written  or  nuncupative. 

10.  Nuncupative  wills. — ^But,  as  nuncupative  wills  and  codi- 
cils (which  were  formerly  more  in  use  than  at  present,  when  the 
art  -of  writing  is  become  more  universal)  are  liable  to  great 
impositions,  and  may  occasion  many  perjuries,  the  statute  of 
frauds,  29  Car.  II,  c.  3,  hath  laid  them  under  many  restrictions ; 
except  when  made  by  mariners  at  sea,  and  soldiers  in  actual 
service.  As  to  all  other  persons,  it  enacts :  (1)  That  no  written 
will  shall  be  revoked  or  altered  by  a  subsequent  nuncupative 
one,  except  the  same  be  in  the  lifetime  of  the  testator  reduced 
to  writing,  and  read  over  to  him,  and  approved ;  and  unless  the 
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same  be  proved  to  have  been  so  done  by  the  oaths  of  three  wit- 
nesses at  the  least;  who,  by  statute  4  and  5  Ann.  c.  16,  must  be 
such  as  are  admissible  upon  trials  at  common  law.-  (2)  That  no 
nuncupative  will  shall  in  anywise  be  good,  where  the  estate 
bequeathed  exceeds  301.,  unless  proved  by  three  such  witnesses, 
present  at  the  making  thereof  (the  Roman  law  requiring  seven), 
and  unless  they  or  some  of  them  were  specially  required  to  bear 
witness  thereto  by  the  testator  himself ;  and  unless  it  was  made 
in  his  last  sickness,  in  his  own  habitation  or  dwelling-house,  or 
where  he  had  been  previously  resident  ten  days  at  the  least, 
except  he  be  surprised  with  sickness  on  a  journey,  or  from  home, 
and  dies  without  returning  to  his  dwelling.  (3)  That  no  nun- 
cupative will  shaU  be  proved  by  the  witnesses  after  six  months 
from  the  making,  unless  it  were  put  in  writing  within  six  days. 
Nor  shall  it  be  proved  till  fourteen  days  after  the  death  of  the 
testator,  nor  till  process  hath  first  issued  to  call  in  the  widow 
or  next  of  kin,  to  contest  it,  if  they  think  proper. 

Thus  hath  the  legislature  provided  against  any  frauds  in  set- 
ting  up  nuncupative  wills,  by  so  numerous  a  train  of  requisites, 
that  the  thing  itself  has  fallen  into  disuse;  and  is  hardly  ever 
heard  of,  but  in  the  only  instance  where  favor  ought  to  be  shown 
to  it,  when  the  testator  is  surprised  by  sudden  and  violent  sick- 
ness. The  testamentary  words  must  be  spoken  with  an  intent 
to  bequeath,  not  any  loose,  idle  discourse  in  his  illness;  for  he 
must  require  the  bystanders  to  bear  witness  of  such  his  intention ; 
the  will  must  be  made  at  home,  or  among  his  family  or  friends, 
unless  by  -  unavoidable  accident ;  to  prevent  impositions  from 
strangers :  it  must  be  in  his  last  sickness ;  for,  if  he  recovers  he 
may  alter  his  dispositions,  and  has  time  to  make  a  written  will : 
it  must  not  be  proved  at  too  long  a  distance  from  the  testator's 
death,  lest  the  words  should  escape  the  memory  of  the  witnesses ; 
nor  yet  too  hastily  and  without  notice,  lest  the  family  of  the 
testator  should  be  put  to  inconvenience,  or  surprised. 

11.  Formalities  of  execution  of  testaonents  of  chattels. — 
As  to  written  wills,  they  need  not  any  witness  of  their  publica- 
tion. I  speak  not  here  of  devises  of  lands,  which  are  quite  of  a 
different  nature;  being  conveyances  by  statute,  unknown  to  the 
feudal  or  common  law,  and  not  under  the  same  jurisdiction  as 
personar  testaments.  But  a  testament  of  chattels  written  in  the 
testator's  own  hand,  though  it  has  neither  his  name  nor  seal  to 
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it,  nor  witnesses  present  at  its  publication,  was  good ;  provided 
sufficient  proof  could  be  had  that  it  is  his  handwriting.  And 
though  written  in  another  man's  hand,  and  never  signed  by  the 
testator,  yet,  if  proved  to  be  according  to  his  instructions  and 
approved  by  him,  it  hath  been  held  a  good  testament  of  the 
personal  estate.  Yet  [modern  statutes  require  that]  it  be  signed 
or  sealed  by  the  testator,  and  published  in  the  presence  of  wit- 
nesses: which  last  was  always  required  in  the  time  of  Bractonj 
or,  rather,  he  in  this  respect  has  implicitly  copied  the  rule  of  the 
civil  law. 

12.  Wills — How  avoided. — No  testament  is  of  any  effect  till 
after  the  death  of  the  testator,  and  the  wiU  is  revocable  until  his 
death.  And  therefore,  if  there  be  many  testaments,  the  last 
overthrows  all  the  former:  but  the  republication  of  a  former 
will  revokes  one  of  a  later  date,  and  establishes  the  first  again. 
Hence  it  follows,  that  testaments  may  be  avoided  three  ways: 
(1)  If  made  by  a  person  laboring  under  any  of  the  incapacities 
to  be  mentioned:  (2)  by  making  another  testament  of  a  later 
date :  and  (3)  by  cancelling  or  revoking  it.  For,  though  I  make 
a  last  will  and  testament  irrevocable  in  the  strongest  words,  yet 
I  am  at  liberty  to  revoke  it :  because  my  own  act  or  words  cannot 
alter  the  disposition  of  law,  so  as  to  make  that  irrevocable  which 
is  in  its  own  nature  revocable.  For  this,  saith  Lord  Bacon,  would 
be  for  a  man  to  deprive  himself  of  that,  which  of  all  other  things 
is  most  incident  to  human  condition;  and  that  is,  alteration  or 
repentance.  It  hath  also  been  held,  that,  without  an  express 
revocation,  if  a  man,  who  hath  made  his  will,  afterwards  marries 
and  hath  a  child,  this  is  a  presumptive  or  implied  revocation  of 
his  former  will,  which  he  made  in  a  state  of  celibacy.  The 
Romans  were  also  wont  to  set  aside  testaments  as  being  inoffi- 
ciosa,  deficient  in  natural  duty,  if  they  disinherited  or  totally 
passed  by  (without  assigning  a  true  and  sufficient  reason)  any 
of  the  children  of  the  testator.  But,  if  the  child  had  any  legacy, 
though  ever  so  small,  it  was  a  proof  that  the  testator  had  not 
lost  his  memory  or  his  reason,  which  otherwise  the  law  presumed ; 
but  was  then  supposed  to  have  acted  thus  for  some  substantial 
cause;  and  in  such  case  no  querela  inofficiosi  testamenti  (com- 
plaint of  an  unkind  will)  was  allowed.  Hence  probably  hath 
arisen  that  groundless  vulgar  error,  of  the  necessity  of  leaving 
the  heir  a  shilling,  or  some  other  express  legacy,  in  order  to  dis- 
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inherit  him  effectually:  whereas  the  law  of  England  makes  no 
such  constrained  suppositions  of  forgetfulness  or  insanity;  and 
therefore,  though  the  heir  or  next  of  kin  be  totally  omitted,  it 
admits  no  querela  inofficiosi,  to  set  aside  such  a  testament. 

13.  Incapacity  to  make  a  will. — I  proceed  now  to  inquire 
who  may,  or  may  not,  make  a  testament;  or  what  persons  are 
absolutely  obliged  by  law  to  die  intestate.  And  this  law  is 
entirely  prohibitory;  for,  regularly,  every  person  hath  full 
power  and  liberty  to  make  a  will,  that  is  not  under  some  special 
prohibition  by  law  or  custom ;  which  prohibitions  are  principally 
upon  three  accounts ;  for  want  of  sufficient  discretion ;  for  want 
of  sufficient  liberty  and  free  will;  and  on  account  of  their 
criminal  ponduct. 

Infants.  In  the  first  species  are  to  be  reckoned  infants,  under 
the  age  of  fourteen  if  males,  and  twelve  if  females ;  which  is  the 
rule  of  the  civil  law.  For,  though  some  of  our  common  lawyers 
have  held  that  an  infant  of  any  age  (even  four  years  old)  might 
make  a  testament,  and  others  have  denied  that  under  eighteen 
he  is  capable,  yet,  as  the  ecclesiastical  court  is  the  judge  of 
every  testator's  capacity,  this  case  must  be  governed  by  the  rules 
of  the  ecclesiastical  law.  So  that  no  objection  can  be  admitted 
to  the- will  of  an  infant  of  fourteen,  merely  for  want  of  age; 
but  if  the  testator  was  not  of  sufficient  discretion,  whether  at 
the  age  of  fourteen  or  f our-and-twenty,  that  wiU  overthrow  his 
testament. 

Madmen,  or  otherwise.non  compotes  (not  in  their  right  senses) , 
idiots  or  natural  fools,  persons  grown  childish  by  reason  of  old 
age  or  distemper,  such  as  have  their  senses  besotted  with  drunk- 
enness; aU  these  are  incapable,  by  reason  of  mental  disability, 
to  make  any  will  so  long  as  such  disability  lasts. 

Married  women.  And,  with  regard  to  feme-coverts,  our  law 
differs  still  more  materially  from  the  civil.  Among  the  Romans 
there  was  no  distinction;  a  married  woman  was  as  capable  of 
bequeathing  as  a  feme-sole.  But  with  us  a  married  woman  is, 
not  only  utterly  incapable  of  devising  lands,  being  excepted  out 
of  the  statute  of  wills,  34  and  35  Hen.  VIII,  c.  5,  but  also  she  is 
incapable  of  making  a  testament  of  chattels,  without  the  license 
of  her  husband.  For  all  her  personal  chattels  are  absolutely  his ; 
and  he  may  dispose  of  her  chattels  real,  or  shall  have  them  to 
himself  if  he  survives  her:  it  would  be  therefore  extremely 
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inconsistent,  to  give  her  a  power  of  defeating  that  provision  of 
the  law,  by  bequeathing  those  chattels  to  another.  Yet  by  her 
husband's  license  she  may  make  a  testament;  and  the  husband, 
upon  marriage,  frequently  covenants  with  her  friends  to  allow 
her  that  license;  but  such  license  is  more  properly  his  assent; 
for,  imless  it  be  given  to  the  particular  will  in  question  it  will 
not  be  a  complete  testament,  even  though  the  husband  before- 
hand hath  given  her  permission  to  make  a  will.  Yet  it  shall  be 
sufficient  to  repel  the  husband  from  his  general  right  of  admin- 
istering his  wife's  effects;  and  administration  shall  be  granted 
to  her  appointee,  with  such  testamentary  paper  annexed.  So 
that,  in  reality,  the  woman  makes  no  will  at  all,  but  only  some- 
thing like  a  will;  operating  in  the  nature  of  an  appointment, 
the  execution  of  which  the  husband,  by  his  bond,  agreement,  or 
covenant,  is  bound  to  allow.  A  distinction  similar  to  which  we 
meet  with  in  the  civil  law.  For  though  a  son  who  was  in  potestate 
parentis  (in  the  power  of  the  parent)  could  not  by  any  means 
make  a  formal  and  legal  testament,  even  though  his  father  per- 
mitted it,  yet  he  might,  with  the  like  permission  of  his  father, 
make  what  was  called  a.  donatio  mortis  causa  (a  donation  depend- 
ing on  the  event  of  the  death  of  the  donor) . 

14.  Restraints  on  the  power  of  devising  land. — It  seems  suf- 
ficiently clear,  that,  before  the  conquest,  lands  were  devisable  by 
will.  But  upon  the  introduction  of  the  military  tenures,  the 
restraint  of  devising  lands  naturally  took  place,  as  a  branch  of 
the  feudal  doctrine  of  non-alienation  without  the.  consent  of  the 
lord.  And  some  have  questioned  whether  this  restraint  (which 
we  may  trace  even  from  the  ancient  Germans)  was  nx)t  founded 
upon  truer  principles  of  policy,  than  the  present  power  of  wan- 
tonly disinheriting  the  heir  by  wiU,  and  transferring  the  estate, 
through  the  dotage  or  caprice  of  the  ancestor,  from  those  of  his 
blood  to  utter  strangers.  For  this,  it  is  alleged,  maintained  the 
balance  of  property,  and  prevented  one  man  from  growing  too 
big  or  powerful  for  his  neighbors ;  since  it  rarely  happens,  that 
the  same  man  is  heir  to  many  others,  though  by  art  and  man- 
agement he  may  frequently  become  their  devisee.  Thus  the 
ancient  law  of  the  Athenians  directed  that  the  estate  of  the 
deceased  should  always  descend  to  his  children;  or,  on  failure 
of  lineal  descendants,  should  go  to  the  collateral  relations :  which 
had  an  admirable  effect  in  keeping  up  equality^  and  preventing 
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the  accumulation  of  estates.  But  when  Solon  made  a  slight 
alteration,  by  permitting  them  (though  only  on  failure  of  issue) 
to  dispose  of  their  lands  by  testament,  and  devise  away  estates 
from  the  collateral  heir,  this  soon  produced  an  expess  of  wealth 
in  some,  and  of  poverty  in  others :  which  by  a  natural  progres- 
sion, first  produced  popular  tumults  and  dissensions ;  and  these 
at  length  ended  in  tyranny,  and  the  utter  extinction  of  liberty : 
which  was  quickly  followed  by  a  total  subversion  of  their  state 
and  nation. 

On  the  other  hand,  it  would  now  seem  hard,  on  account  of 
some  abuses  (which  are  the  natural  consequences  of  free  agency, 
when  coupled  with  human  infirmity) ,  to  debar  the  owner  of  lands 
from  distributing  them  after  his  death  as  the  exigence  of  his 
family  affairs,  or  the  justice  due  to  his  creditors,  may  perhaps 
require.  And  this  power,  if  prudently  managed,  has  with  us  a 
peculiar  propriety;  by  preventing  the  very  evil  which  resulted 
from  Solon 's  institution,  the  too  great  accumulation  of  property ; 
which  is  the  natural  consequence  of  our  doctrine  of  succession 
by  primogeniture,  to  which  the  Athenians  were  strangers.  Of 
this  accumulation  the  ill  effects  were  severely  felt  even  in  the 
feudal  times :  but  it  should  always  be  strongly  discouraged  in  a 
commercial  country,  whose  welfare  depends  on  the  number  of 
moderate  fortunes  engaged  in  the  extension  of  trade. 

Possible  reasons  for  early  restraints.  However  this  be,  we  find 
that,  by  the  common  law  of  England  since  the  conquest,  no 
estate,  greater  than  for  term  of  years,  could  be  disposed  of  by 
testament;  except  only  in  Kent,  and  in  some  ancient  burghs, 
and  a  few  particular  manors,  where  their  Saxon  immunities  by 
special  indulgence  subsisted.  And  though  the  feudal  restraint 
on  alienations  by  deed  vanished  very  early,  yet  this  on  wills 
continued  for  some  centuries  after:  from  an  apprehension  of 
infirmity  and  imposition  on  the  testator  in  extremis  (in  his  last 
moments),  which  made  such  devises  suspicious.  Besides,  in 
devises  there  was  wanting  that  general  notoriety,  and  public 
designation  of  the  successor,  which  in  descents  is  apparent  to 
the  neighborhood,  and  which  the  simplicity  of  the  common  law 
always  required  in  every  transfer  and  new  acquisition  of 
property. 

15.  Power  to  devise  gained  first  by  uses  and  then  by  statute 
of  wills. — ^But  when  ecclesiastical  ingenuity  had  invented  the 
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doctrine  of  uses  as  a  thing  distinct  from  the  land,  uses  began  to 
be  devised  very  frequently,  and  the  devisee  of  the  use  could  in 
chancery  compel  its  execution.  For  it  is  observed  by  Gilbert, 
that,  as  the  popish  clergy  then  generally  sat  in  the  court  of 
chancery,  they  considered  that  men  are  most  liberal  when  they 
can  enjoy  their  possessions  no  longer:  and  therefore  at  their 
death  would  choose  to  dispose  of  them  to  those  who,  according 
to  the  superstition  of  the  times,  could  intercede  for  their  happi- 
ness in  another  world.  But,  when  the  statute  of  uses  had 
annexed  the  possession  to  the  use,  these  uses,  being  now  the  very 
land  itself,  became  no  longer  devisable :  which  might  have  occa- 
sioned a  great  revolution  in  the  law  of  devises,  had  not  the 
statute  of  wills  been  made  about  five  years  after,  viz. :  32  Hen. 
VIII,  c.  1,  explained  by  34  Hen.  VIII,  c.  5,  which  enacted  that 
all  persons  being  seised  in  fee-simple  (except  feme-coverts, 
infants,  idiots,  and  persons  of  non-sane  memory)  might  by  will 
and  testainent  in  writing  devise  to  any  other  person,  except  to 
bodies  corporate,  two-thirds  of  their  lands,  tenements,  and 
hereditaments,  held  in  chivalry,  and  the  whole  of  those  held  in 
socage:  which  now,  through  the  alteration  of  tenures  by  the 
statute  of  Charles  the  Second,  amounts  to  the  whole  of  their 
landed  property,  except  their  copyhold  tenements. 

With  regard  to  devises  in  general,  experience  soon  showed  how 
difficult  and  hazardous  a  thing  it  is,  even  in  matters  of  public 
utility,  to  depart  from  the  rules  of  the  common  law;  which  are 
so  nicely  constructed  and  so  artificially  connected  together,  that 
the  least  breach  in  any  one  of  them  disorders  for  a  time  the 
texture  of  the  whole.  Innumerable  frauds  and  perjuries  were 
quickly  introduced  by  this  parliamentary  method  of  inheritance ; 
for  so  loose  was  the  construction  made  upon  this  act  by  the  courts 
of  law,  that  bare  notes  in  the  hand-writing  of  another  person 
were  allowed  to  be  good  wills  within  the  statute. 

16.  Formalities  required  in  executing  wills  of  lands. — To 
remedy  which,  the  statute  of  frauds  and  perjuries,  29  Car.  II, 
c.  3,  directs,  that  all  devises  of  lands  and  tenements  shall  not 
only  be  in  writing,  but  signed  by  the  testator,  or  some  other 
person  in  his  presence,  and  by  his  express  direction;  and  be 
subscribed,  in  his  presence,  by  three  or  four  credible  witnesses. 
And  a  solemnity  nearly  similar  is  requisite  for  revoking  a  devise 
by  writkig;  though  the  same  may  be  also  revoked  by  burning, 
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cancelling,  tearing,  or  obliterating  thereof  by  the  devigor,  or  in 
his  presence  and  with  his  consent :  as  likewise  impliedly,  by  such 
-a  great  and  entire  alteration  in  the  circumstances  and  situation 
of  the  devisor,  as  arises  from  marriage  and  the  birth  of  a  child. 
In  the  construction  of  this  last  statute,  it  has  been  adjudged 
that  the  testator's  name,  written  with  his  own  hand,  at  the 
beginning  of  his  will,  as,  "I,  John  Mills,  do  make  this  my  last 
will  and  testament;"  is  a  sufficient  signing,  without  any  name 
at  the  bottom;  though  the  other  is  the  safer  way.  It  has  also 
been  determined,  that  though  witnesses  must  all  see  the  testator 
sign,  or  at  least  acknowledge  the  signing,  yet  they  may  do  it  at 
different  times.  But  they  must  aU  subscribe  their  names  as 
witnesses  in  his  presence,  lest  by  any  possibility  they  should 
mistake  the  instrument. 

17.  Competency  of  witnesses. — ^And,  in  one  case  determined 
by  the  court  of  king's  bench,  the  judges  were  extremely  strict 
in  regard  to  the  credibility,  or  rather  the  competency,  of  the 
witnesses:  for  they  would  not  allow  any  legatee,  nor  by  conse- 
quence a  creditor,  where  the  legacies  and  debts  were  charged  on 
the  real  estate,  to  be  a  competent  witness  to  the  devise,  as  being 
too  deeply  concerned  in  interest  not  to  wish  the  establishment  of 
the  will ;  for,  if  it  were  established,  he  gained  a  security  for  his 
legacy  or  debt  from  the  real  estate,  whereas  otherwise  he  had  no 
claim  but  on  the  personal  assets.  This  determination,  however, 
alarmed  many  purchasers  and  creditors,  and  threatened  to  shake 
most  of  the  titles  in  the  kingdom,  that  depended  on  devises  by 
will.  For,  if  the  will  was  attested  by  a  servant  to  whom  wages 
were  due,  by  the  apothecary  or  attorney,  whose  very  attendance 
made  them  creditors,  or  by  the  minister  of  the  parish,  who  had 
any  demand  for  tithes  or  ecclesiastical  dues  (and  these  are  the 
persons  most  likely  to  be  present  in  the  testator's  last  illness), 
and  if  in  such  case  the  testator  had  charged  his  real  estate  with 
the  payment  of  his  debts,  the  whole  will,  and  every  disposition 
therein,  so  far  as  related  to  real  property,  were  held  to  be  utterly 
void.  This  occasioned  the  statute  25  Geo.  II,  c.  6,  which  restored 
both' the  competency  and  the  credit  of  such  legatees,  by  declaring 
void  all  legacies  given  to  witnesses,  and_  thereby  removing  all 
possibility  of  their  interest  affecting  their  testimony.  The  same 
statute  likewise  established  the  competency  of  creditors,  by 
directing  the  testimony  of  aU  such  creditors  to  be  admitted,  but 
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leaving  their  credit  (like  that  of  all  other  witnesses)  to  be  con- 
sidered, on  a  view  of  all  the  circumstances,  by  the  court  and  jury 
before  whom  such  will  shall  be  contested.  And  in  a  much  later 
case  the  testimony  of  three  witnesses,  who  were  creditors  was 
held  to  be  sufficiently  credible,  though  the  land  was  charged  with 
the  payment  of  debts;  and  the  reasons  given  on  the  former 
determination  were  said  to  be  insufficient. 

Another  inconvenience  was  found  to  attend  this  new  method 
of  conveyance  by  devise;  in  that  creditors  by  bond  and  other 
specialties,  which  affected  the  heir  provided  he  had  assets  by 
descent,  were  now  defrauded  of  their  securities,  not  having  the 
same  remedy  against  the  devisee  of  their  debtor.  To  obviate 
which,  the  statute  3  and  4  "W".  and  M.  c.  14,  hath  provided,  that 
all  wills  and  testaments,  limitations,  dispositions,  and  appoint- 
ments of  real  estates,  by  tenants  in  fee-simple  or  having  power 
to  dispose  by  will,  shall  (as  against  such  creditors  only),  be 
deemed  to  be  fraudulent  and  void :  and  that  such  creditors  may 
maintain  their  actions  jointly  against  both  the  heir  and  the 
devisee. 

18.  Nature  of  a  will  as  a  conveyance. — A  will  of  lands,  made 
by  the  permission  and  under  the  control  of  these  statutes,  is 
considered  by  the  courts  of  law  not  so  much  in  the  nature  of 
a  testament,  as  of  a  conveyance  declaring  the  uses  to  which  the 
land  shall  be  subject:  with  this  difference,  that  in  other  con- 
veyances the  actual  subscription  of  the  witnesses  is  not  required 
by  law,  though  it  is  prudent  for  them  so  to  do,  in  order  to  assist 
their  memory  when  living,  and  to  supply  their  evidence  when 
dead;  but  in  devises  of  lands  such  subscription  is  now  abso- 
lutely necessary  by  statiite,  in  order  to  identify  a  conveyance, 
which  in  its  nature  can  never  be  set  up  till  after  the  death  of 
the  devisor.  And  upon  this  notion,  that  a  devise  affecting  lands 
is  merely  a  species  of  conveyance,  is  founded  this  distinction 
between  such  devises  and  testaments  of  personal  chattels ;  that 
the  latter  will  operate  upon  whatever  the  testator  dies  possessed 
of,  the  former  only  upon  such  real  estates  as  were  his  at  the 
time  of  executing  and  publishing  his  vrill.  Wherefore  no 
after-purchased  lands  will  pass  under  such  devise,  unless, 
subsequent  to  the  purchase  or  contract,  the  devisor  repub- 
lishes his  will.  [This  ^octrine  is  now  generally  changed  by 
statute.] 
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19.  Title  by  descent. — Descent,  or  hereditary  succession,  is 
the  title  whereby  a  man  on  the  death  of  his  ancestor  acquires  his 
estate  by  right  of  representation,  as  his  heir  at  law.  '  An  heir, 
therefore,  is  he  upon  whom  the  law  casts  the  estate  immediately 
on  the  death  of  the  ancestor:  and  an  estate,  so  descending  to 
the  heir,  is  in  law  dalled  the  inheritance. 

The  doctrine  of  descents,  or  law  of  inheritance  in  fee-simple, 
is  a  point  of  the  highest  importance;  and  is  indeed  the  principal 
object  of  the  laws  of  real  property  in  England.  All  the  rules 
relating  to  purchases,  whereby  the  legal  course  of  descents  is 
broken  and  altered,  perpetually  refer  to  this  settled  law  of 
inheritance,  as  a  datum  or  first  principle  universally  known,  and 
upon  which  their  subsequent  limitations  are  to  work.  Thus  a 
gift  in  tail,  or  to  a  man  and  the  heirs  of  his  body,  is  a  limitation 
that  cannot  be  perfectly  understood  without  a  previous  knowl- 
edge of  the  law  of  descents  in  fee-simple.  One  may  well  perceive 
that  this  is  an  estate  confined  in  its  descent  to  such  heirs  only 
of  the  donee,  as  have  sprung  or  shall  spring  from  his  body ;  but 
who  those  heirs  are,  whether  all  his  children  both  male  and 
female,  or  the  male  only,  and  (among  the  males)  whether  the 
eldest,  youngest,  or  other  son  alone,  or  all  the  sons  together, 
shall  be  his  heirs;  this  is  a  point  that  we  must  result  back  to 
the  standing  law  of  descents  in  fee-simple  to  be  informed  of. 
Descents  by  statute,  or  fees-tail  per  formam  doni,  in  pursuance 
of  the  statute  of  "Westminster  the  second,  will  be  later  considered, 
and  it  will  be  seen  that  the  descent  in  tail  is .  restrained  and 
regulated  according  to  the  words  of  the  original  donation,  and 
does  not  entirely  pursue  the  common  law  doctrine  of  inheritance ; 
which,  and  which  only,  it  will  now  be  our  business  to  explain. 
And,  as  this  depends  not  a  little  on  the  nature  of  kindred,  and 
the  several  degrees  of  consanguinity,  it  will  be  previously  neces- 
sary to  state,  as  briefly  as  possible,  the  true  notion  of  this  kindred 
or  alliance  in  blood. 

20.  .ConsaJiguinity,  or  kindred. — This  is  defined  by  the  writ- 
ers on  these  subjects  to  be  vinculum  personarum  ah  eodem  stipit& 
descendentium  (the  connexion  or  relation  of  persons  descended 
from  the  same  stock  or  common  ancestor).  This  consanguinity 
is  either  lineal,  or  collateral. 

Lineal  consanguinity  is  that  which  subsists  between  persons,  of 
whom  one  is  descended  in  a  direct  line  from  the  other,  as  between 
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John  Stiles  (the  propositus  in  the  table  of  consaiiguinity)  and 
his  father,  grandfather,  great-grandfather,  and  so  upwards  in 
the  direct  ascending  line;  or  between  John  Stiles  and  his  son, 
grandson,  great-grandson,  and  so  downwards  in  the  direct 
descending  line.  Every  generation,  in  this  lineal  direct  consan- 
guinity, constitutes  a  different  degree,  reckoning  either  upwards 
or  downwards:  the  father  of  John  Stiles  is  related  to  him  in 
the  first  degree,  and  so  likewise  is  his  son;  his  grandsire  and 
grandson  in  the  second ;  his  great-grandsire  and  great-grandson 
in  the  third.  This  is  the  only  natural  way  of  reckoning :  the 
degrees  in  the  direct  line,  and  therefore  universally  obtains,  as 
well  in  the  civil,  and  canon,  as  in  the  common  law. 

The  doctrine  of  lineal  consanguinity  is  sufficiently  plain  and 
obvious;  but  it  is  at  the  first  view  astonishing  to  consider  the 
number  of  lineal  ancestors  which  every  man  has,  within  no  very 
great  number  of  degrees;  and  so  many  diiferent  bloods  is  a 
man  said  to  contain  in  his  veins,  as  he  hath  lineal  ancestors. 
Of  these  he  hath  two  in  the  first  ascending  degree,  his  own  par- 
ents ;  he  hath  four  in  the  second,  the  parents  of  his  father  and 
the  parents  of  his  mother ;  he  hath  eight  in  the  third,  the  parents 
of  his  two  grandfathers  and  two  grandmothers ;  and  by  the  same 
rule  of  progression,  he  hath  an  hundred  and  twenty-eight  in  the 
seventh;  a  thousand  and  twenty-four  in  the  tenth;  and  at  the 
twentieth  degree,  or  the  distance  of  twenty  generations,  every- 
man  hath  above  a  million  of  ancestors,  as  common  arithmetic 
will  demonstrate. 

Collateral  kindred  answer  to  the  same  description:  collateral 
relations  agreeing  with  the  lineal  in  this,  that  they  descend  from 
the  same  stock  of  ancestor;  but  differing  in  this,  that  they  do 
not  descend  one  from  the  other.  Collateral  kinsmen  are  such, 
then,  as  lineally  spring  from  one  and  the  same  ancestor,  who  is 
the  stirps,  or  root,  the  stipes,  trunk,  or  common  stock,  from 
whence  these  relations  are  branched  out.  As  if  John  Stiles  hath 
two  sons,  who  have  each  a  numerous  issue ;  both  these  issues  are 
lineally  descended  from  John  Stiles  as  their  common  ancestor; 
and  they  are  collateral  kinsmen  to  each  other,  because  they  are 
all  descended  from  this  common  ancestor,  and  all  have  a  portion 
of  his  blood  in  their  veins,  which  denominates  them  cowsangrMmeos 
(relations). 

We  must  be  careful  to  remember,  that  the  very  being  of  coUat- 
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eral  consanguinity  consists  in  this  descent  from  one  and  the  same 
common  ancestor.  Thus  Titius  and  his  brother  are  related; 
why  ?  because  both  are  derived  from  one  father ;  Titius  and  his 
first  cousin  are  related;  why?  because  both  descend  from  the 
same  grandfather;  and  his  second  cousin's  claim  to  consan- 
guinity is  this,  that  they  both  are  derived  from  one  and  the  same 
great-grandfather.  In  short,  as  many  ancestors  as  a  man  has, 
so  many  common  stocks  he  has,  from  which  collateral  kinsmen 
may  be  derived. 

Degrees  hy  cwnon  law  rules.  The  method  of  computing  these 
degrees  in  the  canon  law,  which  our  law  has  adopted,  is  as  fol- 
lows :  we  begin  at  the  common  ancestor,  and  reckon  downwards : 
and  in  whatsoever  degree  the  two  persons,  or  the  most  remote  of 
them,  is  distant  from  the  comnion  ancestor,  that  is  the  degree  in 
which  they  are  related  to  each  other.  Thus  Titius  and  his  brother 
are  related  in  the  first  degree ;  for  from  the  father  to  each  of  them  is 
counted  only  one ;  Titius  and  his  nephew  are  related  in  the  second 
degree ;  for  the  nephew  is  two  degrees  removed  from  the  common 
ancestor ;  viz. :  his  own  grandfather,  the  father  of  Titius. 

21.  Common  law  rules  of  descent. — The  nature  and  degrees 
of  kindred  being  thus  in  some  measure  explained,  I  shall  next 
proceed  to  lay.  down  a  series  of  rules  or  canons  of  inheritance, 
according  to  which,  estates  are  transmitted  from  the  ancestor  to 
the  heir;  together  with  an  explanatory  comment,  reniarking 
their  original  and  progress,  the  reasons  upon  which  they  are 
founded,  and  in  some  cases  their  agreement'  with  the  laws  of 
other  nations. 

(1)  The  first  rule  is,  that  inheritances  shall  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seised  in  infini- 
tum; but  shall  never  lineally  ascend.  To  explain  the  more 
clearly  both  this  and  the  subsequent  rules,  it  must  first  be 
observed,  that  by  law  no  inheritance  can  vest,  nor  can  any  person 
be  the  actual  complete  heir  of  another,  till  the  ancestor  is  pre- 
viously dead.  We  must  also  remember,  that  no  person  can  be 
properly  such  an  ancestor,  as  that  an  inheritance  of  lands  or 
tenements  can  be  derived  from  him,  unless  he  hath  had  actual 
seisin  of  such  lands,  either  by  his  own  entry,  or  by  the  possession 
of  his  own  or  his  ancestor's  lessee  for  years,  or  by  receiving  rent 
from  a  lessee  of  a  freehold :  or  unless  he  hath  had  what  is  equiva- 
lent to  corporal  seisin  in  hereditaments  that  are  incorporeal; 
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such  as  the  receipt  of  rent,  a  presentation  to  the  church  in  case 
of  an  advowson,  and  the  like.  But  he  shall  not  be  accounted  an 
ancestor,  who  hath  had  only  a  bare  right  or  title  to  enter  or  be 
otherwise  seised. 

Kinsmen  in  ascending  line  do  not  inherit.  When  therefore  a 
person  dies  so  seised,  the  inheritance  first  goes  to  his  issue ;  as  if 
there  be  Geoffrey,  John,  and  Matthew,  grandfather,  father,  and 
son ;  and  John  purchases  lands  and  dies ;  his  son  Matthew  shall 
succeed  him  as  heir,  and  not  the  grandfather,  Geoffrey ;  to  whom 
the  land  shall  never  ascend,  but  shall  rather  escheat  to  the  lord. 
This  total  exclusion  of  parents  and  all  lineal  ancestors  from  suc- 
ceeding to  the  inheritance  of  their  offspring,  is  peculiar  to  our 
own  laws,  and  such  as  have  been  deduced  from  the  same  original. 
For,  by  the  Jewish  law,  on  failure  of  issue,  the  father  succeeded 
to  the  son,  in  exclusion  of  brethren,  unless  one  of  them  married 
the  widow,  and  raised  up  seed  to  his  brother.  And  by  the  laws 
of  Rome,  in  the  first  place,  the  children  or  lineal  descendants 
were  preferred;  and  on  failure  of  these,  the  father  and  mother 
or  lineal  ascendants  succeeded,  together  with  the  brethren  and 
sisters ;  though  by  the  law  of  the  twelve  tables  the  mother  was 
originally,  on  account  of  her  sex,  excluded.  Hence  this  rule  of 
our  laws  has  been  censured  and  declaimed  against  as  absurd,  and 
derogating  from  the  maxims  of  equity  and  natural  justice. 

(1)  "We  are  to  reflect,  however,  in  the  first  place,  that  all  rules 
of  succession  to  estates  are  creatures  of  the  civil  polity,  and 
juris  positivi  (of  positive  law)  merely.  The  right  of  property, 
which  is  gained  by  occupancy,  extends  naturally  no  farther  than 
the  life  of  the  present  possessor:  after  which  the  land  by  the 
law  of  nature  would  again  become  common,  and  liable  to  be  seised 
by  the  next  occupant ;  but  society,  to  prevent  the  mischiefs  that 
might  ensue  from  a  doctrine  so  productive  of  contenti6n,  has 
established  conveyances,  wills,  and  successions;  whereby  the 
property  originally  gained  by  possession  is  continued  and  trans- 
mitted from  one  man  to  another,  according  to  the  rules  which 
each  state  has  respectively  thought  proper  to  prescribe.  There 
is  certainly,  therefore,  no  injustice  done  to  individuals,  whatever 
be  the  path  of  descent  marked  out  by  the  municipal  law. 

(2)  Males  preferred  before  females.  A  second  general  rule 
or  canon  is,  that  the  male  issue  shall  be  admitted  before  the 
female. 
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Thus,  sons  shall  be  admitted  before  daughters ;  or,  as  our  male 
law-givers  have  somewhat  uncomplaisantly  expressed  it,  the 
worthiest  of  blood  shall  be  preferred.  As  if  John  Styles  hath 
two  sons,  Matthew  and  Gilbert,  and  two  daughters,  Margaret 
and  Charlotte,  and  dies;  first  Matthew,  and  (in  case  of  his  death 
without  issue)  then  Gilbert,  shall  be  admitted  to  the  succession 
in  preference  to  both  the  daughters. 

(3)  Primogeniture.  A  third  rule  or  canon  of  descent  is  this: 
that  where  there  are  two  or  more  males,  in  equal  degree,  the 
eldest  pnly  shall  inherit;  but  the  females, all  together.  As  if  a 
man  hath  two  sons,  Matthew  and  Gilbert,  and  two  daughters, 
Margaret  and  Charlotte,  and  dies ;  Matthew,  his  eldest  son,  shall 
alone  succeed  to  his  estate,  in. exclusion  of  Gilbert,  the  second 
son,  and  both  the  daughters;  but,  if  both  the  sons  die  without 
issue  before  the  father,  the  daughters  Margaret  and  Charlotte 
shall  both  inherit  the  estate  as  coparceners. 

(4)  Succession  in  stirpes.  A  fourth  rule,  or  canon  of  descents 
is  this;  that  the  lineal  descendants  in  infinitum,  of  any  person 
deceased,  shall  represent  their  ancestor;  that  is,  shall  stand  in. 
the  same  place  as  the  person  himself  would  have  done,  had  he 
been  living. 

Thus  the  child,  grandchild,  or  great-grandchild  (either  male 
or  female)  of  the  eldest  son  succeeds  before  the  younger  son, 
and  so  in  infinitum  (for  ever).  And  these  representatives  shall 
take  neither  more  nor  less,  but  just  so  much  as  their  principals 
would  have  done.  As  if  there  be  two  sisters,  Margaret  and 
Charlotte;  and  Margaret  dies,  leaving  six  daughters;  and  then 
John  Stiles,  the  father  of  the  two  sisters,  dies  without  other  issue  j 
these  six  daughters  shall  take  among  them  exactly  the  same  as 
their  mother  Margaret  would  have  done,  had  she  been  living; 
that  is,  a  moiety  of  the  lands  of  John  Stiles  in  coparcenary: 
so  that,  upon  partition  made,  if  the  land  be  divided  into 
twelve  parts,  thereof  Charlotte  the  surviving  sister  shall  have 
six,  and  her  six  nieces,  the  daughters  of  Margaret,  one 
apiece.  This  taking  by  representation  is  called  succession  in 
stirpes,  according  to  the  roots;  since  all  the  branches  inherit 
the  same  share  that  their  root,  whom  they  represent,  would 
have  done. 

(5)  Collateral  descent.  A  fifth  rule  is,  that  on  failure  of  lineal 
descendants,  or  issue,  of  the  person  last  seised,  the  inheritance 
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shall  descend  to  his  collateral  relations,  being  of  the  blood  of  the 
first  purchaser;  subject  to  the  three  preceding  rules. 

Thus,  if  Geoffrey  Stiles  purchases  land,  and  it  descends  to 
John  Stiles,  his  son,  and  John  dies  seised  thereof,  without  issue; 
"whoever  succeeds  to  this  inheritance  must  be  of  the  blood  of 
Geoffrey,  the  first  purchaser  of  this  family.  The  first  purchaser, 
perquisitor,  is  he  who  first  acquired  the  estate  to  his  family, 
whether  same  was  transferred  to  him  by  sale  or  by  gift,  or  by 
any  other  method,  except  only  that  of  descent. 

This  is  a  rule  almost  peculiar  to  our  own  laws,  and  those  of  a 
similar  original.  For  it  was  entirely  unknown  among  the  Jews, 
Greeks,  and  Romans:  none  of  whose  laws  looked  any  farther  than 
the  person  himself  who  died  seised  of  the  estate;  but  assigned 
him  an  heir,  without  considering  by  what  title  he  gained  it,  or 
from  what  ancestor  he  derived  it. 

The  rules  of  inheritance  that  remain  are  only  rules  of  evidence, 
calculated  to  investigate  who  the  purchasing  ancestor  was ;  which 
in  feudis  vere  antiquis  (in  fees  really  ancient)  has  in  process  of 
time  been  forgotten,  and  is  supposed  so  to  be  in  feuds  that  are 
held  ut  antiquis. 

(6)  A  sixth  rule  or  canon  therefore  is,  that  the  collateral  heir 
of  the  person  last  seized  must  be  his  next  collateral  kinsman  of 
the  whole  blood. 

Who  are  not  collaterals.  First,  he  must  be  his  next  collateral 
kinsman,  either  personally  or  jure  representationis  (by  right  of 
representation) ;  which  proximity  is  reckoned  according  to  the 
canonical  degrees  of  consanguinity  before  mentioned.  Therefore, 
the  brother  being  in  thfr  first  degree,  lie  and  his  descendants  shall 
exclude  the  uncle  and  his  issue,  who  is  only  in  the  second.  So 
also,  if  the  father  has  two  sons,  A  and  B,  by  different  venters 
or  wives;  now  these  two  brethren  are  not  brethren  of  the  whole 
blood,  and  therefore  shall  never  inherit  to  each  other,  but  the 
estate  shall  rather  escheat  to  the  lord.  Nay,  even  if  the  father 
dies,  and  his  lands  descend  to  his  eldest  son  A,  who  enters 
thereon,  and  dies  seised  without  issue ;  still  B  shall  not  be  heir 
to  this  estate,  because  he  is  only  of  the  half  blood  to  A,  the 
person  last  seised;  but  it  shall  descend  to  a  sister  (if  any)  of 
the  whole  blood  to  A :  for  in  such  cases  the  maxim  is,  that  the 
seisin  or  possessio  fratis  facit  sororem  esse  hmredum  (the  seisin 
of  the  brother  makes  the  sister  heir) .    Yet  had  A  died  without 
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entry,  then  B  might  have  inherited ;  not  as  heir  to  A,  his  half- 
brother,  but  as  heir  to  their  common  father,  who  was  the  person 
last  actually  seised.  This  total  exclusion  of  the  half-blood  from 
the  inheritance,  being  almost  peculiar  to  our  own  law,  is  looked 
upon  as  a  strange  hardship  by  such  as  are  unacquainted  with  the 
reasons  on  which  it  is  grounded. 

(7)  The  seventh  and  last  rule  or  canon  is,  that  in  collateral 
inheritances  the  male  stocks  shall  be  preferred  to  the  female 
(that  isj  kindred  derived  from  the  blood  of  the  male  ancestors, 
however  remote,  shall  be  admitted  before  those  from  the  blood 
of  the  female,  however  near) — -unless  where  the  lands  have,  in 
fact,  descended  from  a  female.  Thus  the  relations  on  the 
father's  side  are  admitted  iri  infinitum,  before  those  on 
the  mother's  side  are  admitted  at  all;  and  the  relations 
of  the  father's  father,-before  those  of  the  father's  mother;  and 
so  on. 

22.  Incapacity  to  take  by  descent;  bastards  and  aliens. — 
Bastards  are  iticapable  of  being  heirs.  Bastards,  by  our  law, 
are  such  children  as  are"  not  bom  either  in  lawful  wedlock,  or 
within  a  competent  time  after  its  determination.  Such  are  held 
to  be  nullius  filii,  the  sons  of  nobody;  for  the  maxim,  of  law  is, 
qui  ex  damnato  coitu  nascuntur,  inter  liberos  nan  computantur 
(those  who  are  the  offspring  of  an  illicit  connexion  are  not 
reckoned  as  children).  Being  thus  the  sons  of  nobody,  they 
have  no  blood  in  them,  at  least  no  inheritable  blood;  conse- 
quently, none  of  the  blood  of  the  first  purchaser :  and  therefore, 
if  there  be  no  other  claimant  than  such  illegitimate  children,  the 
land  shall  escheat  to  the  lord.  The  civil  law  differs  from  ours 
in  this  point,  and  allows  a  bastard  to  succeed  to  an  inheritance, 
if  after  its  birth  the  mother  was  married  to  the  father :  and  also 
if  the  father  had  no  lawful  wife  or  child,  then,  even  if  the  concu- 
bine was  never  married  to  the  father,  yet  she  and  her  bastard 
son  were  admitted  each  to  one-twelfth  of  the  inheritance;  and 
a  bastard  was  likewise  capable  of  succeeding  to  the  whole  of  his 
mother's  estate,  although  she  was  never  married;  the  mother 
being  sufficiently  certain,  though  the  father  is  not.  But  our  law,, 
in  favor  of  marriage,  is  much  less  indulgent  to  bastards.  As 
bastards  cannot  be  heirs  themselves,  so  neither  can  they  have 
any  heirs  but  those  of  their  own  bodies.  For  as  all  collateral 
kindred  consists  in  being  derived  from  the  same  common  ances- 
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tor,  and  as  a  bastard  has  no  legal  ancestors,  he  can  have  no 
collateral  kindred;  and,  consequently,  can  have  no  legal  heirs, 
but  such  as  claim  by  a  lineal  descent  from  himself.  And  there- 
fore if  a  bastard  purchases  land  and  dies  seised  thereof  without 
issue,  and  intestate,  the  land  shall  escheat  to  the  lord  of  the  fee. 

Aliens,  also  are  incapable  of  taking  by  desceiit,  or  inheriting : 
for  they  are  not  allowed  to  have  any  inheritable  blood  in  them ; 
rather  indeed  upon  a  principle  of  national  or  civil  policy,  then 
upon  reasons  strictly  feudal.  Though,  if  lands  had  been  suf- 
fered to  fall  into  their  hands  who  owe  no  allegiance  to  the  crown 
of  England,  the  design  of  introducing  our  feuds,  the  defence 
of  the  kingdom,  would  have  been  defeated.  Wherefore,  if  a 
man  leaves  no  other  relations  but  aliens,  his  land  shall  escheat 
to  the  lord. 

As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with  bas- 
tards; but  as  they  are  also  disabled  to  hold  by  purchase,  they 
are  under  still  greater  disabilities.  And,  as  they  can  neither 
hold  by  purchase,  nor  by  inheritance,  it  is  almost  superfluous 
to  say  that  they  can  have  no  heirs,  since  they  can  have  nothing 
for  an  heir  to  inherit;  but  so  it  is  expressly  holden,  because 
they  have  not  in  them  any  inheritable  blood. 

23.  Husband  and  wife  as  successors. — We  shall  now  consider 
the  rights  of  succession  to  land  between  husband  or  wife  on  the 
death  of  the  other  spouse.  Tenant  by  the  curtesy  of  England, 
is  where  a  man  marries  a  woman  seised  of  an  estate  of  inherit- 
ance, that  is,  of  lands  and  tenements  in  fee-simple  or  fee-tail; 
and  has  by  her  issue,  bom  alive,  which  was  capable  of  inheriting 
her  estate.  In  this  case  he  shall,  on  the  death  of  his  wife,  hold 
the  lands  for  his  life,  as  tenant  by  the  curtesy  of  England.  As 
soon,  therefore,  as  any  child  was  bom,  the  father  began  to 
have  a  permanent  interest  in  the  lands;  he  became  one  of  the 
pares  curtis  (peers  of  the  court),  did  homage  to  the  lord,  and 
was  called  tenant  by  the  curtesy  initiate;  and  this  estate  being 
once  vested  in  him  by  the  birth  of  the  child,  was  not  suffered  to 
determine  by  the  subsequent  death  or  coming  of  age  of  the 
infant. 

There  are  four  requisites  necessary  to  make  a  tenancy  by  the 
curtesy;  marriage,  seisin  of  the  wife,  issue,  and  death  of  the 
wife.  (1)  The  marriage  must  be  canonical  and  legal.  (2)  The 
seisin  of  the  wife  must  be  an  actual  seisin,  or  possession  of  the 

236 


REAL  AND  PERSONAL  PROPERTY      237 

lands;  not  a  bare  right  to  possess,  which  is  a  seisin  in  law,  but 
an  actual  possession,  which  is  a  seisin  in  deed.  And  therefore 
a  man  shall  not  be  tenant  by  the  curtesy  of  a  remainder  or  rever- 
sion. (3)  The  issue  must  be  bom  alive.  Some  have  had  a  notion 
that  it  must  be  heard  to  cry;  but  that  is  a  mistake.  Crying 
indeed  is  the  strongest  evidence  of  its  being  bom  alive ;  but  it 
is  not  the  only  evidence.  The  issue  also  must  be  bom  during  the 
life  of  the  mother;  for  if  the  mother  dies  in  labor,  and  the 
Cffisarean  operation  is  performed,  the  husband  in 'this  case  shall 
not  be  tenant  by  the  curtesy;  because  at  the  instant  of  the 
mother's  death  he  was  clearly  not  entitled,  as  having  had  no 
issue  bom,  but  the  land  descended  to  the  child  while  he  was  yet 
in  his  mother's  womb;  and  the  estate  being  once  so  vested,  shall 
not  afterwards  be  taken  from  him.  -  In  general  there  must  be 
issue  bom:  and  such  issue  as  is  also  capable  of  inheriting  the 
mother's  estate.  Therefore,  if  a  woman  be  tenant  in  tail  male, 
and  hath  only  a  daughter  bom,  the  husband  is  not  thereby 
entitled  to  be  tenant  by  the  curtesy;  because  such  issue  female 
can  never  inherit  the  estate  in  tail  male.  And  this  seems  to  be 
the  principal  reason  why  the  husband  cannot  be  tenant  by  the 
curtesy  of  any  lands  of  which  the  wife  was  not  actually  seised ; 
because,  in  order  to  entitle  himself  to  such  estate,  he  must  have 
begotten  issue  that  may  be  heir  to  the  wife ;  but  no  one,  by  the 
standing  rule  of  law,  can  be  heir  to  the  ancestor  of  any  land 
whereof  the  ancestor  was  not  actually  seised :  and  therefore,  as 
the  husband  hath  never  begotten  any  issue  that  can  be  heir  to 
those  lands,  he  shall  not  be  tenant  of  them  by  the  curtesy.  And 
hence  we  may  observe,  with  how  much  nicety  and  consideration 
the  old  rules  of  law  were  framed;  and  how  closely  they  are 
connected  and  interwoven  together,  supporting,  illustrating,  and 
demonstrating  one  another.  The  time  when  the  issue  was  bom 
is  immaterial,  provided  it  were  during  the  coverture :  for,' 
whether  it  were  bom  before  or  after  the  wife's  seisin  of  the 
lands,  whether  it  be  living  or  dead  at  the  time  of  the  seisin,  or 
at  the  time  of  the  wife's  decease,  the  husband  shall  be  tenant  by 
the  curtesy..  The  husband  by  the  birth  of  the  child  becomes  (as 
was  before  observed)  tenant  by  the  curtesy  initiate  and  may  do 
many  acts  to  charge  the  lands ;  but  his  estate  is  not  consummate 
till  the  death  of  the  wife ;  which  is  the  fourth  and  last  requisite 
to  make  a  complete  tenant  by  the  curtesy. 
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24.  Dower< — Tenant  in  dower  is  where  the  husband  of  a 
woman  is  seised  of  an  estate  of  inheritance,  and  dies;  in  this 
case,  the  wife  shall  have  the  third  part  of  all  the  lands  and  tene- 
naents  whereof  he  was  seised  at  any  time  during  the  coverture, 
to  hold  to  herself  for  the  term  of  her  natural  life. 

Dower  is  called  in  Latin  by  the  foreign  jurists  doarium,  but 
by  Bracton  and  our  English  writers  dos:  which  among  the 
Romans  signified  the  marriage  portion  which  the  wife  brought 
to  her  husband;  but  with  us  is  applied  to  signify  this  kind  of 
estate,  to  which  the  civil  law,  in  its  original  state,  had  nothing 
that  bore  a  resemblance:  nor  indeed  is  there  anything  in  gen- 
eral more  different,  than  the  regulation  of  landed  property  ac- 
cording to  the  English  and  Roman  laws.  Dower  out  of  lands 
seems  also  to  have  been  unknown.  However  this  be,  the  reason 
which  our  law  gives  for  adopting  it,  is  a  very  plain  and  sensible 
one ;  for  the  sustenance  of  the  wife,  and  the  nurture  and  educa- 
tion of  the  younger  children. 

In  treating  of  this  estate,  let  us,  first,  consider  who  may  be 
endowed;  secondly,  of  what  she  may  be  endowed;  thirdly,  how 
dower  may  be  barred  or  prevented. 

(1)  Who  may  he  endowed.  She  must  be  the  actual  wife  of 
the  party  at  the  time  of  his  decease.  If  she  be  divorced  a  vinculo 
matrimonii,  she  shall  not  be  endowed;  for  ubi  nullum  matri- 
monium  ibi  nulla  dos  (where  there  is  no  marriage  there  is  no 
dower  due).  But  a  divorce  a  mensa  ei  thoro  (from  bed  and 
board)  only,  does  not  destroy  the  dower;  no,  not  even  for  adul- 
tery itself  by  the  common  law.  Yet  now  by  the  statute  Westm. 
2,  if  a  woman  voluntarily  leaves  (which  the  law  calls  eloping 
from)  her  husband,  and  lives  with  an  adulterer,  she  shall 
lose  her  dower,  unless  her  husband  be  voluntarily  reconciled 
to  her.    ' 

(2)  Of  what  endowed.  We  are  next  to  inquire,  of  what  a 
wife  may  be  endowed.  And  she  is  now  by  law  entitled  to  be 
endowed  of  all  lands  and  tenements,  of  which  her  husband  was 
seised  in  fee-simple  or  fee-tail,  at  any  time  during  the  coverture ; 
and  of  which  any  issue,  which  she  might  have  had,  might  by 
possibility  have  been  heir. 

25.  Jointure  and  how  dower  may  be  barred  or  prevented.^ 
A  widow  may  be  barred  of  her  dower  not  only  by  elopement, 
divorce,  being  an  alien,  the  treason  of  her  husband,  and  other 
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disabilities  before  mentioned,  but  also  by  detaining  the  title 
deeds  or  evidences  of  the  estate  from  the  heir,  until  she  restores 
them:  and,  by  the  statute  of  Gloucester,  if  a  dowager  alienes. 
the  land  assigned  her  for  dower,  she  forfeits  it  ipso  facto,  and 
the  heir  may  recover  it  by  action.  A  woman  also  may  be  barred 
of  her  dower,  by  levying  a  fine,  or  suffering  a  recovery  of  the 
lands,  during  her  coverture.  [Also  by  joining  her  husband  in 
a  deed  of  conveyance  of  the  land  to  another.] 

A  jointure,  which,  strictly  speaking,  signifies  a  joint  estate, 
limited  to  both  husband  and  wife,  but  in  common  acceptation 
extends  also  to  a  sole  estate,  limited  to  the  wife  only,  is  thus 
defined  by  Sir  Edward  Coke;  "a  competent  livelihood  of  free- 
hold for  the  wife,  of  lands  and  tenements ;  to  take  effect,  in  profit 
or  possession,  presently  after  the  death  of  the  husband,  for  the 
life  of  the  wife  at  least."  This  description  is  framed  from  the 
purview  of  the  statute  27  Henry  VIII,  c.  10,  before  mentioned; 
commonly-  called  the  statute  of  uses,  of  which  we  shall  speak 
fully  hereafter.  At  present  I  have  only  to  observe,  that  before 
the  making  of  that  statute,  the  greatest  part  of  the  land  of 
England  was  conveyed  to  uses;  the  property  or  possession  of 
the  soil  being  vested  in  one  man,  and  the  use,  or  profits  thereof, 
in  another;  whose  directions,  with  regard  to  the  disposition 
thereof,  the  former  was  in  conscience  obliged  to  follow,  and 
might  be  compelled  by  a  court  of  equity  to  observe.  Now,  though 
a  husband  had  the  use  of  lands  in  absolute  fee-simple,  yet  the 
wife  was  not  entitled  to  any  dower  therein ;  he  not  being  seised 
thereof:  wherefore  it  became  usual,  on  marriage,  to  settle  by 
express  deed  some  special  estate  to  the  use  of  the  husband  and 
his  wife,  for  their  lives,  in  joint  tenancy,  or  jointure ;  which  set- 
tlement would  be  a  provision  for  the  wife  in  case  she  survived 
her  husband. 

At  length  the  statute  of  uses  ordained,  that  such  as  had  the  use 
of  lands  should,  to  all  intents  and  purposes,  be  reputed  and  taken 
to  be  absolutely  seised  and  possessed  of  the  soil  itself.  In  conse- 
quence of  which  legal  seisin,  all  wives  would  have  become  dow- 
able  of  such  lands  as  were  held  to  the  use  of  their  husbands, 
and  also  entitled  at  the  same  time  to  any  special  lands  that  might 
be  settled  in  jointure :  had  not  the  same  statute  provided,  that 
upon  making  such  an  estate  in  jointure  to  tlie  wife  before  mar- 
riage, she  shall  be  forever  precluded  from  her  dower. 
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Essentials.  But  then  these  four  requisites  must  be  punctually 
observed:  (1)  The  jointure  must  take  effect  immediately  on  the 
death  of  the  husband.  (2)  It  must  be  for  her  own  life  at  least,, 
and  not  pur  auter  vie,  or  for  any  term  of  years  or  other  smaller 
estate.  (3)  It  must  be  made  to  herself,  and  no  other  in  trust 
for  her.  (4)  It  must  be  made,  and  so  in  the  deed  particularly 
expressed  to  be,  in  satisfaction  of  her  whole  dower,  and  not  of 
any  particular  part  of  it.  If  the  jointure  be  made  to  her  after 
marriage,  she  has  her  election  after  her  husband's  death,  and 
may  either  accept  it,  or  refuse  it  and  betake  herself  to  her  dower 
at  common  law;  for  she  was  not  capable  of  consenting  to  it 
during  coverture. 

A  widow  may  enter  at  once,  without  any  formal  process,  on 
her  jointure  land;  as  she  also  might  have  done  on  dower  ad 
osfium  ecclesicB,  which  a  jointure  in  many  points  resembles, 
and  the  like  resemblance  was  stiU  greater,  while  that  species  of 
dower  continued  in  its  primitive  state :  whereas  no  small  trouble, 
and  a  very  tedious  method  of  proceeding,  is  necessary  to  compel 
a  legal  assignment  of  dower. 
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CHAPTER  XXVI. 

ESTATES  m  LAND  CONSIDERED  WITH  REFERENCE 
TO  THEIR  DURATION  AND  EXTENT. 

1.  Variety  of  estates  in  land. — The  next  fibjects  of  our  dis- 
quisitions are  the  nature  and  properties  of  estates.  An  estate 
in  lands,  tenements,  and  hereditaments,  signifies'  such  interest 
as  the  tenant  has  therein.  And  to  ascertain  this  with  proper  pre- 
cision and  accuracy,  estates  may  be  considered  in  a  three-fold 
view:  first,  with  regard  to  the  quantity  of  interest  which  the 
tenant  has  in  the  tenement:  secondly,  with  regard  to  the  time  at 
which  that  quantity  of  interest  is  to  be  enjoyed :  and  thirdly,  with 
regard  to  the  number  and  connexions  of  the  tenants. 

First,  with  regard  to  the  quantity  of  interest  which  the  tenant 
has  in  the  tenement,  this  is  measured  by  its  duration  and  extent. 
Thus,  either  his  right  of  possession  is  to  subsist  for  an  uncertain 
period,  during  his  own  life,  or  the  life  of  another  man:  to  de- 
termine at  his  own  decease,  or  to  reniain  to  his  descendants  after 
him:  or  it  is  circumscribed  within  a  certain  number  of  years, 
months  or  days:  or,  lastly,  it  is  infinite  and  unlimited,  being 
vested  in  him  and  his  representatives  forever.  And  this  oc- 
casions the  primary  division  of  estates  into  such  as  are  freehold 
and  such  as  are  less  than  freehold. 

2.  Freehold  estates. — ^An  estate  of  freehold,  liberum  tene- 
mentum,  or  franktenement,  is  defined  by  Britton  to  be  the  "pos- 
session of  the  soil  by  a  freeman."  And  St.  Germyn  tells  us, 
that  "the  possession  of  the  land  is  called  in  the  law  of  England 
the  franktenement  or  freehold."  Such  estate,  therefore,  and  no 
other,  as  requires  actual  possession  of  the  land,  is^  legally  speak- 
ing, freehold;  which  actual  possession  can,  by  the  course  of  the 
common  law,  be  only  given  by  the  ceremony  called  livery  of 
seisin,  which  is  the  same  as  the  feudal  investiture.    And  from 

'these  principles  we  may  extract  this  description  of  a  freehold; 
that  it  is  such  an  estate  in  lands  as  is  conveyed  by  livery  of  seisin, 
or  in  tenements  of  any  incorporeal  nature,  by  what  is  equiva- 
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lent  thereto.  And  accordingly  it  is  laid  down  by  Littleton,  that 
where  a  freehold  shall  pass,  it  behooveth  to  have  livery  of  seisin; 
As,  therefore,  estates  of  inheritance  and  estates  for  life  could 
not  by  common  law  be  conveyed  without  livery  of  seisin,  these 
are  properly  estates  of  freehold;  and  as  no  other  estates  were 
conveyed  with  the  same  solemnity,  therefore  no  others  are  prop- 
erly freehold  estates.  Estates  of  freehold  (thus  understood) 
are  either  estates  of  inheritance,  or  estates  not  of  inheritance. 
The  former  are  again  divided  into  inheritances  absolute,  or  fee- 
simple  ;  and  inheritances  limited,  one  species  of  which  we  usually 
call  fee  tail. 

3.  Fee-simple  estates. — Tenant  in  fee-simple  (or,  as  he  is 
frequently  styled,  tenant  in  fee)  is  he  that  hath  lands,  tenements, 
or  hereditaments,  to  hold  to  him  and  his  heirs  forever :  generally, 
absolutely,  and  simply,  without  mentioning  what  heirs,  but  re- 
ferring that  to  his  own  pleasure,  or  to  the  disposition  of  the 
law.  A  fee  therefore,  in  general,  signifies  an  estate  of  inherit- 
ance; being  the  highest  and  most  extensive  interest  that  a  man 
can  have  in  a  feud :  and  when  the  term  is  used  simply,  without 
any  other  adjunct,  or  has  the  adjunct  of  simple  annexed  to  it 
(as  a  fee  or  a  fee-simple),  it  is  used  in  contradistinction  to  a  fee 
conditional  at  the  common  law,  or  a  fee  tail  by  the  statute ;  im- 
porting an  absolute  inheritance,  clear  of  any  condition,  limita- 
tion, or  restriction  to  particular  heirs,  but  descendible  to  the 
heirs  general,  whether  male  or  female,  lineal  or  collateral.  And 
in  no  other  sense  than  this  is  the  king  said  to  be  seised  in  fee,  he 
being  the  feudatory  of  no  man. 

Taking  therefore  fee  for  the  future,  unless  where  otherwise 
explained  in  this  its  secondary  sense,  as  a  state  of  inheritancCj 
it  is  applicable  to,  and  may  be  had  in,  any  kind  of  hereditaments 
either  corporeal  or  incorporeal. 

The  word  "heirs"  is  necessary  in  the  grant  or  donation,  in 
order  to  make  a  fee,  or  inheritance.  For  if  land  be  given  to  a 
man  forever,  or  to  him  and  his  assigns  foreVer,  this  vests  in  him 
but  an  estate  for  life.  This  very  great  nicety  about  the  insertion 
of  the  word  "heirs"  in  all  feoffments  and  grants,  in  order  to 
vest  a  fee,  is  plainly  a  relic  of  the  feudal  strictness;  by  which 
we  may  remember  it  was  required,  that  the  form  of  the  donation 
should  be  punctually  pursued.  The  rule  is  now  softened  by 
statute,  and  it  does  not  extend  to  devises  by  will;  in  which, 
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as  they  were  introduced  at  the  time  when  the  feudal  rigor  was 
apace  wearing  out,  a  more  liberal  construction  is  allowed;  and 
therefore  by  a  devise  to  a  man  forever,  or  to  one  and  his  assigns 
forever,  or  to  one  in  fee-simple,  the  devisee  hath  an  estate  of  in- 
heritance; for  the  intention  of  the  devisor  is  sufficiently  plain 
from  the  words  of  perpetuity  annexed,  though  he  hath  omitted 
the  legal  words  of.  inheritance.  But  if  the  devise  be  to  a  man 
and  his  assigns,  without  annexing  words -of  perpetuity,  there 
the  devisee  shall  take  only  an  estate  for  life;  for  it  does  not 
appear  that  the  devisor" intended  any  more. 

4  [No  absolute  ownership  of  land  m  legal  theory. — Ab- 
solute and  unqualified  dominion  or  ownership  of  land  no  subject 
in  England  has,  it  being  the  accepted  theory  of  the  law  that 
all  the  lands  in  England  are  held  directly  or  indirectly  of  the 
king.  The  king  therefore  alone  has  absolute  dominion  or  "allo- 
dial" ownership  of  land,  but  the  subject  can  have  nothing  but 
an  estate  which  is  held  of  a  superior  lord  in  whom  the  ultimate 
property  resides.] 

5.  Evolution  of  estates  tail. — ^An  estate  tail  was  evolved 
from  a  conditional  fee  or  estate  to  a  man  and  some  particular 
heirs,  as  to  the  heirs  of  a  man's  body,  by  which  only  his  lineal 
descendants  were  admitted,  in  exclusion  of  collateral  heirs;  or 
to  the  heirs  male  of  his  body,  in  exclusion  both  of  collaterals, 
and  lineal  females  also.  It  was  called  a  conditional  fee,  by 
reason  of  the  condition  expressed  or  implied  in  the  donation 
of  it,  that  if  the  donee  died  without  such  particular  heirs,  the 
land  should  revert  to  the  donor.  For  this  was  a  condition 
annexed  by  law  to  all  grants  whatsoever;  that,  on  failure  of 
the  heirs  specified  in  the  grant,  the  grant  should  be  at  an  end, 
and  the  land  return  to  its  ancient  proprietor. 

The  inconveniences  which  attended  these  limited  and  fet- 
tered inheritances  led  the  judges  to  adopt  a  subtle  finesse  of 
construction  in  order  to  shorten  the  duration  of  these  conditional 
fees.  To  this  end  they  held  that  as  soon  as  the  grantee  (under 
a  gift  to  him  and  the  heirs  of  his  body)  had  any  issue  bom,  his 
estate  became  absolute  by  the  performance  of  the  condition,  so 
that  he  could  aliene  the  land  and  bar  not  only  his  own  issue, 
but  also  the  donor's  reversion.  Thus  the  conditional  fee-simple 
was  turned  into  a  fee-simple  absolute.  But  the  nobility,  who 
desired  to  perpetuate  their  land  in  their  own  families,  procured 
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the  statute  of  Westminster  II  (de  donis  conditionalibus) ,  which 
aimed  to  protect  these  family  settlements  against  the  construc- 
tion by  which  the  judges  had  defeated  them  in  considerations 
of  public  convenience.  This  statute  revived  in  some  sort  the 
ancient  feudal  restraints  which  were  originally  laid  on  aliena- 
tions, by  enacting,  that  from  thenceforth  the  wiU  of  the  donor 
be  observed;  and  that  the  tenements  so  given  (to  a  man  and  the 
heirs  of  his  body)  should  at  all  events  go  to  the  issue,  if  there 
were  any;  or,  if  none,  should  revert  to  the  donor. 

Upon  the  construction  of  this  act  of  parliament,  the  judges 
determined  that  the  donee  had  no  longer  a  conditional  fee- 
simple,  which  became  absolute  and  at  his  own  disposal,  the  in- 
stant any  issue  was  born;  but  they  divided  the  estate  into  two 
parts,  leaving  in  the  donee  a  new  kind  of  particular  estate, 
which  they  denominated  a. fee-tail;  and  investing  in  the  donor 
the  ultimate  fee-simple  of  .the  land,  expectant  on  the  failure  of 
issue;  which  expectant  estate  is  what  we  now  call  a  reversion. 
And  hence  it  is  that  Littleton  tells  us  that  tenant  in  fee  tail  is 
by  Tirtue  of  the  statute  of  Westminster  the  second. 

6.  Species  of  estates  tail. — Tail-general  is  where  lands  and 
tenements  are  given  to  one,  and  the  heirs  of  his  body  begotten; 
which  is  called  tail-general,  because,  how  often  soever  such  donee 
in  tail  be  married,  his  issue  in  general  by  all  and  every  such, 
marriage  is,  in  successive  order,  capable  of  inheriting  the  estate- 
tail,  per  formam  doni  (by  the  form  of  the  gift). 

Tenant  in  tail  special  is  where  the  gift  is  restrained  to  certain 
heirs  of  the  donee's  body,  and  does  not  go  to  all  of  them  in  gen- 
eral. And  this  may  happen  several  ways.  I  shall  instance  in 
only  one ;  as  where  lands  and  tenements  are  given  to  a  man  and 
the  heirs  of  his  body  on  Mary  his  now  wife  to  be  begotten ;  here 
no  issue  can  inherit,  but  such  special  issue  as  is  engendered  be- 
tween them  two;  not  such  as  the  husband  may  have  by  another 
wife ;  and  therefore  it  is  called  special  tail.  And  here  we  may 
observe,  that  the  words  of  inheritance  (to  him  and  his  heirs) 
give  him  an  estate  in  fee :  but  they  being  heirs  to  be  by  him  be- 
gotten, this  makes  it  a  fee  tail ;  and  the  person  being  also  limited, 
on  whom  such  heirs  shall  be, begotten  (viz. :  Mary  his  present 
wife),  this  makes  it  a  fee  tail  special. 

7.  Creation  and  incidents  of  estates  tail. — ^As  the  word 
heirs  is  necessary  to  create  a  fee,  so  in  farther  limitation  of  the 
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strictness  of  the  feudal  donation,- the  word  body,  or  some  other 
words  of  procreation,  are  necessary  to  make  it  a  fee  tail,  and 
ascertain  to  what  heirs  in  particular  the  fee  is  limited.  If, 
therefore,  either  the  words  of  inheritance,  or  words  of  procrea- 
tion be  omitted,  albeit  the  others  are  inserted  in  the  grant,  this 
will  not  make  an  estate-tail.  As,  if  the  grant  be  to  a  man  and 
his  issue  of  his  body,  to  a  man  and  his  seed,  to  a  man  and  his 
children,  or  offspring :  all  these  are  only  estates  for  life,  there 
wanting  the  words  of  inheritance,  his  heirs-.  So,  on  the  other 
hand,  a  gift  to  a  man,  and  his  heirs  male  or  female,  is  an  estate 
in  fee-simple,  and  not  in  fee  tail:  for  there  are  no  words  to 
ascertain  the  body  out  of  which  they  shall  issue.  In  this,  how- , 
ever,  more  irregular  modes  of  expression  are  indulged.  [These 
estates  are  not  generally  recognized  in  this  country,  but  by 
statute  a  deed  or  devise  in  fee  tail  creates  a  fee-simple.] 

The  incidents  to  a  tenancy  in  tail,  under  the  statute  Westm. 
2,  are  chiefly  these :  (1)  That  a  tenant  in  tail  may  comniit  waste 
on  the  estate-tail,  by  felling  timber,  pulling  down  houses,  or 
the  like,  without  being  impeached,  or  called  to  account  for  the 
same.  (2)  That  the  wife  of  the  tenant  in  tail  shall  have  her 
dower,  or  thirds,  of  the  estate-tail.  (3)  That  the  husband  of  a  fe- 
male tenant  in  tail  may  be  tenant  by  the  curtesy  of  the  estate-tail. 
(4)  That  an  estate-tail  may  be  barred,  or  destroyed  by  a  fine, 
by  a  common  recovery,  or  by  lineal  warranty  descending  with 
assets  to  the  heir.  At  common  law  the  statute  de  donis  was  eluded 
by  fictitious  suits,  a  kind  of  pious  fraud,  by  which  estates  tail 
were  unfettered  and  reduced  again  to  almost  the  same  state,  even 
before  issue  bom,  as  conditional  fees  were  in  at  common  law, 
after  the  condition  was  performed,  by  the  birth  of  issue.  For, 
first,  the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and 
tenements  by  fine^  by  recovery,  or  by  certain  other  means ;  and 
thereby  to  defeat  the  interest  as  well  of  his  own  issue,  though 
unborn,  as  also  of  the  reversioner,  except  in  the  ease  of 'the 
crown":  secondly,  he  is  now  liable  to  forfeit  them  for  high  trea- 
son :  and  lastly,  he  may  charge  them  with  reasonable  leases,  and 
also  with  such  of  his  debts  as  are  due  to  the  crown  on  special- 
ties, or  have  been  contracted  with  his  fellow-subjects  in  a  course 
of  extensive  commerce.  , 

Barring  entails.  The  judges  held,  that  collateral  warranty 
was  not  within  the  statute  de  donis ;  as  that  act  was  principally 
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intended  to  prevent  the  tenant  in  tail  from  disinheriting  his 
own  issue;  and  therefore  collateral  warranty  (though  without 
assets)  was  allowed  to  be,  as  at  common  law,  a  sufficient  bar 
of  the  estate-tail  and  all  remainders  and  reversions  expectant 
thereon.  And  so  it  still  continues  to  be,  notwithstanding  the 
statute  of  Queen  Anne,  if  made  by  tenant  in  tail  in  possession : 
who  therefore  may  now,  without  the  forms  of  a  fine  or  recovery, 
in  some  cases  make  a  good  conveyance  in  fee-simple,  by  super- 
adding a  warranty  to  his  grant  j  which,  if  accompanied  with 
assets,^' bars  his  own  issue,  and  without  them  bars  such  of  his 
heirs  as  may  be  in  remainder  or  reversion. 

8.  Creation  of  life  estate. — ^We  are  next  to  discourse  of 
such  estates  of  freehold,  as  are  not  of  inheritance,  but  for  life 
only.  And  of  these  estates  for  life,  some  are  conventional,  or 
expressly  created  by  the  acts  of  the  parties;  others  merely 
legal,  or  created  by  construction  and  operation  of  law.  We  will 
consider  them  both  in  their  order. 

Estates  for  life,  expressly  created  by  deed  or  grant  (which 
alone  are  properly  conventional),  are  where  a  lease  is  made  of 
lands  or  tenements  to  a  man,  to  hold  for  the  term  of  his  own 
life,  or  for  that  of  any  other  person,  or  for  more  lives  than  one  r 
in  any  of  which  cases  he  is  styled  tenant  for  life :  only  when  he 
holds  the  estate  by  the  life  of  another,  he  is  usually  called  ten- 
ant pur  auter  vie  (for  the  life  of  another).  These  estates  for 
life  are,  like  inheritances,  pi  a  feudal  nature;  and  were,  for 
some  time,  the  highest  estate  that  any  man  could  have  in  a  feud,, 
which  (as  we  have  before  seen)  was  not  in  its  original  heredi- 
tary. They  are  given  or  conferred  by  the  same  feudal  rights; 
and  solemnities,  the  same  investiture  or  livery  of  seisin,  as  fees, 
themselves  are;  and  they  are  held  by  fealty,  if  demanded,  and 
such  conventional  rents  and  services  as  the  lord  or  lessor,  and 
his  tenant  or  lesssee,  have  agreed  on. 

Estates  for  life  may  be  created,  not  only  by  the  express  words 
before  meiitioned,  but  also  by  a  general  grant,  without  defining 
or  limiting  any  specific  estate.  As,  if  one  grant  to  A  B  the 
manor  of  Dale,  this  makes  him  tenant  for  life.  For  though,  as. 
there  are  no  words  of  inheritance  or  heirs  mentioned  in  the 
grant,  it  cannot  be  construed  to  be  a  fee,  it  shall,  however,  be 
construed  to  be  as  large  an  estate  as  the  words  of  the  donation 
will  bear,  and  therefore  an  estate  for  life.    Also  such  a  grant 
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at  large,  or  a  grant  for  term  of  life  generally,  shall  be  con- 
strued to  be  an  estate  for  the  life  of  the  grantee;  in  case  the 
grantor  hath,  authority  to*  make  such  a  grant :  for  an  estate  for 
a  man's  own  life  is  more  beneficial  and  of  a  higher  nature  than 
for  any  other  life ;  and  the  rule  of  law  is,  that  all  grants  are  to 
be  taken  most  strongly  against  the  grantor,  unless  in  the  case 
of  the  king. 

Conditiondl  life  estates.  There  are  some  estates  for  life,  which 
may  determine  upon  future  contingencies,  before  the  life,  for 
which  they  are  created  expires.  As,  if  an  estate  be  grapted  to  a 
woman  during  her  widowhood,  or  to  a  man  until  he  be  promoted 
to  a  benefice;  in  these  and  similar  cases,  whenever  the  contin- 
gency happens,  when  the  widow  marries,  or  when  th^  grantee 
obtains  a  benefice,  the  respective  estates  are  absolutely  deter- 
mined and  gone.  Yet  while  they  subsist,  they  are  reckoned 
estates  for  life:  because  the  time  for  which  they  will  endure 
being  uncertain,  they  may  by  possibility  last  for  life,  if  the 
contingencies  upon  which  they  are  to  determine  do  not  sooner 
happen.  And  moreover,  in  case  an  estate  be  granted  to  a  man 
for  his  life,  generally,  it  may  also  determine  by  his  civil  death : 
as,  if  he  enters  into  a  monastery,  whereby  he  is  dead  in  law: 
for  which  reason  in  conveyances  the  grant  is  usually  made  "for 
the  term  of  a  man's  natural  life";  which  can  only  determine 
by  his  natural  death. 

9.  Incidents  to  an  estate  for  life. — These  are  principally 
the  following,  which  are  applicable  not  only  to  that  species  of 
tenants  for  life,  which  are  expressly  created  by  deed;  but  also 
to  those  which  are  created  by  act  and  operation  of  law: 

(1)  Estovers.  Every  tenant  for  life,  unless  restrained  by  cov- 
enant or  agreement,  may  of  common  right  take  upon  the  land 
demised  to  him  reasonable  estovers  or  botes.  For  he  hath  a  right 
to  the  full  enjoyment  and  use  of  the  land,  and  all  its  profits 
during  his  estate  therein.  But  he  is  not  permitted  to  cut  down 
timber,  or  do  other  waste  upon  the  premises :  for  the  destruc- 
tion of  such  things  as  are  not  the  temporary  profits  of  the  tene- 
ment is  not  necessary  for  the  tenant's  complete  enjoyment  of 
his  estate;  but  tends  to  the  permanent  and  lasting  loss  of  the 
person  entitled  to  the  inheritance. 

(2)  Emilements.  Tenant  for  life,  or  his  representatives, 
shall  not  be  prejudiced  by  any  sudden  determination  of  his 
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estate,  because  such  a  determination  is  contingent  and  uncertain. 
Therefore  if  a  tenant  for  his"  own  life  sows  the  lands  and  dies 
before  harvest,  his  executors  shall  have  the  emblements  or 
profits  of  the  crop  for  the  estate  was  determined  by  the  act  of 
God,  and  it  is  a  maxim  in  the  law,  that  actus  Dei  nemini  facit  in- 
juriam  (the  act  of  God  injures  no  man).  The  representatives, 
therefore,  of  the  tenant  for  life  shall  ha,ve  the  emblements  to 
compensate  for  the  labor  and  expense  of  tilling,  manuring  and 
sowing  the  lands;  and  also  for  the  encouragement  of  hus- 
bandry, which  being  a  public  benefit,  tending  to  the  increase  and 
plenty  of  provisions,  ought  to  have  the  utmost  security  and 
privilege  that  the  law  can  give  it.  The  doctrine  of  emblements 
extends  not  only  to  com  sown,  but  to  roots  planted,  or  other 
annual  artificial  profit,  but  it  is  otherwise  of  fruit  trees,  grass 
and  the  like;  which  are  Hot  planted  annually  at  the  expense 
and  labor  of  the  tenant,  but  are  either  a  permanent  or  natural 
profit  of  the  earth.  For  when  a  man  plants  a  tree  he  cannot 
be  presumed  to  plant  it  in  contemplation  of  any  present  profit; 
but  merely  with  a  prospect  of  its  being  useful  to  himself  in 
future,  and  to  future  successions  of  tenants. 

(3)  Extend  to  subtenants.  A  third  incident  to  estates  for  life 
relates  to  the  under-tenants,  or  lessees.  For  they  have  the 
same,  nay,  greater  indulgences  than  their  lessors,  the  original 
tenants  for  life.  The  same;  for  the  law  of  estovers  and  emble- 
ments with  regard  to  the  tenant  for  life,  is  also  law  with  regard 
to  his  under-tenant,  who  represents  him  and  stands  in  his  place : 
and  greater;  for  in  those  cases  where  tenant  for  life  shall  not 
have  the  emblements,  because  the  estate  determines  by  his  own 
a|Ct,  the  exception  shall  not  reach  his  lessee,  who  is  a  third 
person.  As  in  the  case  of  a  woman  who  holds  durante  vidiiitate 
(during  widowhood) :  her  taking  husband  is  her  own  act,  and 
therefore  deprives  her  of  the  emblements;  but  if  she  leases  her 
estate  to  an  under-tenant,  who  sows  the  land,  and  she  then  mar- 
ries, this  her  act  shall  not  deprive  the  tenant  of  his  emblements, 
who  is  a  stranger,  and  could  not  prevent  her.  The  lessees  of 
tenants  for  life  had  also  at  the  common  law  another  most  un- 
reasonable advantage ;  for  at  the  death  of  their  lessors,  the  ten- 
ants for  life,  these  under-tenants  might  if  they  pleased  quit  the 
premises,  and  pay  no  rent  to  anybody  for  the  occupation  of 
the  land  since  the  last  quarter  day,  or  other  day  assigned  for  the 
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payment  of  rent.  To  remedy  which  it  is  now  enacted,  that  the 
executors  or  administrators  of  tenant  for  life,  on  whose  death 
any  lease  determined,  shall  recover  of  the  lessee  a  ratable  pro- 
portion of  the  rent  from  the  last  day  of  payment  to  the  death 
of  such  lessor. 

10.  Waste. — The  limitations  on  a  tenant  for  life  or  other 
particular  tenant  are  indicated  by  the  law  of  waste.  Waste  is 
a  spoil  or  destruction  in  houses,  gardens,  trees,  or  other  corporeal 
hereditaments,  by  a  particular  tenant,  to  the  disherison  of  him 
that  hath  the  remainder  or  reversion  in  fee-simple  or  fee  tail. 
Waste  is  either  voluntary,  which  "is  a  crime  of  commission,  as 
by  pulling  down  a  house ;  or  it  is  permissive,  which  is  a  matter 
of  omission  only,  as  by  suffering  it  to  fall  for  want  of  necessary 
reparations.  Whatever  does  a  lasting  damage  to  the  freehold 
or  inheritance  is  waste.  Therefore  removing  wainscot,  floors,  or 
other  things  once  fixed  to  the  freehold  of  a  house,  is  waste.  If 
a  house  be  destroyed  by  tempest,  lightning,  or  the  like,  which  is 
the  act  of  Providence,  it  is  no  waste :  but  otherwise,  if  the  house 
be  burnt  by  the  carelessness  or  negligence  of  the  lessee :  though 
now  by  the  statute  6  Ann.  c.  31,  no  action  will  lie  against  a 
tenant  for  an  accident  of  this  kind.  Waste  may  also  be  com- 
mitted in  ponds,  dove-houses,  warrens,  and  the  like;  by  so  re- 
ducing the  number  of  the  creatures  therein,  that  there  will  not 
be  sufficient  for  the  reversioner  when  he  comes  to  the  inherit- 
ance. Timber,  also,  is  a  part  of  the  inheritance.  Such  are 
oak,  ash,  and  elm  in  all  places;  and  in  some  particular  coun-- 
tries  by  local  custom,  where  other  trees  are  generally  used  for 
building,  they  are  for  that  reason  considered  as  timber;  and  to 
cut  down  such  trees,  or  top  them,  or  do  any  other  act  whereby 
the  timber  may  decay,  is  waste.  But  underwood  the  tenant 
may  cut  down  at  any  seasonable  time  that  he  pleases ;  and  may 
take  sufficient  estovers  of  common  right  for  house-bote  and 
cart-bote;  unless  restrained  (which  is  usual)  by  particular  cov- 
enants or  exceptions. 

The  conversion  of  land  from  one  species  to  another  is  waste. 
To  convert  wood,  meadow,  or  pasture  into  arable ;  to  turn  arable, 
meadow,  or  pasture  into  woodland;  or  to  turn  arable  or  wood- 
land into  meadow  or  pasture,  are  all  of  them  waste.  For,  as 
Sir  Edward  Coke  observes,  it  not  only  changes  the  course  of 
husbandry,  but  the  evidence  of  the  estate ;  when  such  a  close, 
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which  is  conveyed  and  described  as  pasture,  is  found  to  be  arable, 
and  e  converso.  And  the  same  rule  is  observed,  for  the  same 
reason,  with  regard  to  converting  one  species  of  edifice  into' 
another,  even  though  it  is  improved  in  its  value.  To  open  the 
land  to  search  for  mines  of  metal,  coal,  &c.,  is  waste ;  for  that 
is  a  detriment  to  the  inheritance :  but  if  the  pits  or  mines  were 
open  before,  it  is  no  waste  for  the  tenant  to  continue  digging 
them  for  his  own  use;  for  it  is  now  become  the  mere  annual 
profit  of  the  land.  These  three  are  the  general  heads  of  waste, 
viz.j  in  houses,  in  timber,  and  in  land.  Though,  as  was  before 
said,  whatever  else  tends  to  the  destruction,  or  depreeiating  the 
value,  of  the  inheritance  is  considered  by  the  law  as  waste. 

By  statute,  for  above  five  hundred  years  past,  all  tenants 
merely  for  life,  or  for  any  less  estate,  have  been  punishable  or 
liable  to  be  impeached  for  waste,  both  voluntary  and  permissive ; 
unless  their  leases  be  made,  as  sometimes  they  are,  without  im- 
peachment of  waste,  absque  impetitione  vasti;  that  is,  with  a 
provision  or  protection  that  no  man  shall  impetere,  or  sue  him, 
for  waste  committed.  But  tenant  in  tail  after  possibility  of  issue 
extinct  is  not  impeachable  for  waste.  ,The  punishment  for  waste 
was  by  common  law  only  damages,  but  under  the  statute  of 
Gloucester  the  tenant  committing  waste  forfeits  the  estate  and 
also  treble  damages  to  the  holder  of  the  future  estate. 

11.  Estate  tail  after  possibility  of  issue  extinct. — ^A  pe- 
culiar species  of  estate  for  life  is  of  the  legal  kind,  as  contra- 
distinguished from  conventional ;  viz. :  that  of  tenant  in  tail  after 
possibility  of  issue  extinct.  This  happens  where  one  is  tenant  in 
special  tail;  and  a  person,  from  whose  body  the  issue  was  to 
spring,  dies  without  issue;  or,  having  left  issue,  that  issue  be- 
comes extinct;  in  either  of  these  cases  the  surviving  tenant  in 
special  tail  becomes  tenant  in  tail  -after  possibility  of  issue  ex- 
tinct. As  where  one  has  an  estate  to  him  and  his  heirs  on  the 
body  of  his  present  vnfe  to  be  begotten,  and  the  wife  dies  with- 
out issue :  in  this  case  the  man  has  an  estate-tail,  which  cannot 
possibly  descend  to  any  one;  and  therefore  the  law  makes  use 
of  this  long  periphrasis,  as  absolutely  necessary  "to  give  an  ade- 
quate idea  of  his  estate.  For  if  it  had  called  him  barely  tenant 
in  fee  tail  special,  that  would  not  have  distinguished  him  from 
others ;  and  besides,  he  has  no  longer  an  estate  of  inheritance  or 
fee,  for  he  can  have  no  heirs  capable  of  taking  per  formam  doni 
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(by  the  form  of  the  gift).  Had  it  called  him  tenant  in  tail  with- 
out issue,  this  had  only  related  to  the  present  fact,  and  would 
not  have  excluded  the  possibility  of  future  issue.  Had  he  been 
styled  tenant  in  tail  without  possibility  of  issue  this  would  ex- 
clude time  past  as  well  as  present,  and  he  might  under  this 
description  never  have  had  any  possibility  of  issue.  No  defini- 
tion therefore  could  so  exactly  mark  him  out,  as  this  of  tenant 
in  tail  after  possibility  of  issue  extinct,  which  (with  a  precision 
peculiar  to  our  own  law)  not  only  takes  in  the  possibility  of 
issue  in  tail  which  he  once  had,  but  also  states  that  this  possi- 
bility is  now  extinguished  and  gone. 

This  estate  must  be  created  by  the  act  of  God,  that  is,  by  the 
death  of  that  person  out  of  whose  body  the  issue  was  to  spring ; 
for  no  limitation,  conveyance,  or  other  human  act  can  make  it. 
For,  if  land  be  given  to  a  man  and  his  wife,  and  the  heirs  of 
their  two  bodies  begotten,  and  they  are  divorced  a  vinculo  matri- 
monii (from  the  bond  of  matrimony),  they  shall  neither  of 
them  have  this  estate,  but  be  barely  tenants  for  life,  notwith- 
standing the  inheritance  once  vested  in  them.  A  possibility  of 
issue  is  always  supposed  to  exist,  in  law,  unless  extinguished  by 
the  death  of  the  parties ;  even  though  the  donees  be  each  of  them 
an  hundred  years  old. 

This  estate  is  of  an  amphibious  nature,  partaking  partly  of  an 
estate-tail,  and  partly  of  an  estate  for  life.  The  tenant  is,  in 
truth,  only  tenant  for  life,  but  with  many  of  the  privileges  of 
tenant  in  tail ;  as  not  to  be  punishable  for  waste,  &c. ;  or,  he  is 
a  tenant  in  tail,  with  many  of  the  restrictions  of  a  tenant  for 
life ;  as  to  forfeit  his  estate,  if  he  alienes  it  in  fee-simple :  whereas 
such  alienation  by  tenant  in  tail,  though  voidable  by  the 
issue,  is  no  forfeiture  of  the  estate  to  the  reversioner:  who  is 
not  concerned  in  interest,  till  all  possibility  of  issue  be  extinct. 
But,  in  general,  the  law  looks  upon  this  estate  as  equivalent 
to  an  estate  for  life  only;  and,  as  such,  will  permit  this  tenant 
to  exchange  his  estate  with  a  tenant  for  life,  which  exchange 
can  only  be  made,  as  we  shall  see  hereafter,  of  estates  that  are 
equal  in  their  nature. 

12.  Forfeiture  for  tortious  feoffment. — Alienations  by  par- 
ticular tenants,  when  they  are  greater  than  the  law  entitles 
them  to  make,  and  devest  the  remainder  or  reversion,  were  for- 
feitures to  him  whose  right  is  attacked  thereby.    As,  if  tenant 
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for  his  own  life  aliens  by  feoffment  or  fine  for  the  life  of  another, 
or  in  tail,  or  in  fee;  these  being  estates,  which  either  must  or 
may  last  longer  than  his  own,  the  creating  them  is  not  only 
beyond  his  power,  and  inconsistent  with  the  nature  of  his  inter- 
est, but  is  also  a  forfeiture  of  his  own  particmar  estate  to  him 
in  remainder  or  reversion.  For  which  there  seem  to  be  two 
reasons.  First,  because  such  alienation  amounts  to  a  renuncia- 
tion of  the  feudal  connexion  and  dependence;  it  implies  a  re- 
fusal to  perform  the  due  renders  and  services  to  the  lord  of 
the  fee,  of  which  fealty  is  constantly  one;  and  it  tends  in  its 
consequence  to  defeat  and  devest  the  remainder  or  reversion 
expectant:  as  therefore  that  is  put  in  jeopardy,  by  such  act  of 
the  particular  tenant,  it  is  but  just  that,  upon  discovery,  the 
particular  estate  should  be  forfeited  and  taken  from  him,  who 
has  shown  so  manifest  an  inclination  to  make  an  improper  use  of 
it.  The  other  reason  is  because  the  particular  tenant,  by  grant- 
ing a  larger  estate  than  his  own,  has  by  his  own  act  determined 
and  put  an  entire  end  to  his  own  original  interest;  and  on 
such  determination  the  next  taker  is  entitled  to  enter  regularly, 
as  in  his  remainder  or  reversion.  The  same  law,  which  is  thus 
laid  down  with  regard  to  tenants  for  life,  holds  also  with  re- 
spect to  all  tenants  of  the  mere  freehold  or  of  chattel  interests; 
but  if  tenant  in  tail  alienes  in  fee,  this  is  no  immediate  for- 
feiture to  the  remainderman,  but  a  mere  discontinuance  (as 
it  is  called)  of  the  estate-tail,  which  the  issue  may  afterwards 
avoid  by  due  course  of  law:  for  he  in  remainder  or  reversion 
hath  only  a  very  remote  and  barely  possible  interest  therein, 
until  the  issue  in  tail  is  extinct.  But,  in  case  of  such  forfeitures 
by  particular  tenants,  all  legal  estates  by  them  before  created, 
as  if  tenant  for  twenty  years  grants  a  lease  for  fifteen,  and 
all  charges  by  him  lawfully  made  on  the  lands,  shall  be  good 
and  available  in  law.  For  the  law  will  not  hurt  an  innocent 
lessee  for  the  fault  of  his  lessor ;  nor  permit  the  lessor,  after  he 
has  granted  a  good  and  lawful  estate,  by  his  own  act  to  avoid 
it,  and  defeat  the  interest  which  he  himself  has  created. 

13.  Estates  for  years. — Of  estates  that  are  less  than  free- 
hold, there  are  three  sorts:  (1)  Estates  for  years:  (2) 'Estates 
at  will:  (3)  Estates  by  sufferance. 

An  estate  for  years  is  a  contract  for  the  possession  of  lands  or 
tenements,   for  some  determinate  period;   and  it  takes  place 
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where  a  man  letteth  them  to  another  for  the  term  of  a  certain 
number  of  years,  agreed  upon  between  the  lessor  and  lessee, 
and  the  lessee  enters  thereon.  If  the  lease  be  but  for  half  a 
year,  or  a  quarter,  or  any  less  time,  this  lessee  is  respected  as 
a  tenant  for  years,  and  is  styled  so  in  some  legal  proceedings; 
a  year  being  the  shortest  term  which  the  law  in  this  case  takes 
notice  of. 

Why  less  than  freehold.  These  estates  were  originally  granted 
to  mere  farmers  or  husbandmen,  who  every  year  rendered  some 
equivalent  in  money,  provisions  or  otjier  rent,  to  the  lessors 
or  landlords;  but,  in  order  to  encourage  them  to  manure  and 
cultivate  the  ground,  they  had  a  permanent  interest  granted 
them,  not  determinable  at  the  will  of  the  lord.  And  yet  their 
possession  was  esteemed  of  so  little  consequence,  that  they  were 
rather  considered  as  the  bailiffs  or  servants  of  the  lord,  who 
were  to  receive  and  account  for  the  profits  at  a  settled  price, 
than  as  having  any  property  of  their  own.  And  therefore  they 
were  not  allowed  to  have  a  freehold  estate;  but  their  interest 
(such  as  it  was)  vested  after  their  deaths  in  their  executors, 
who  were  to  make  up  the  accounts  of  their  testator  with  the  lord, 
and  his  other  creditors,  and  were  entitled  to  the  stock  upon 
the  farm.  The  lessee's  estate  might  also,  by  the  ancient  law, 
be  at  any  time  defeated  by  a  common  recovery  suffered  by  the 
tenant  of  the  freehold;  which  annihilated  all  leases  for  years 
then  subsisting,  unless  afterwards  renewed  by  the  recoverer, 
whose  title  was  supposed  superior  to  his  by  whom  those  leases 
were  granted. 

Certainty  of  duration.  Every  estate  which  must  expire  at  a 
period  certain  and  prefixed,  by  whatever  words  created,  is  an 
estate  for  years.  And  therefore  this  estate  is  frequently  called 
a  term,  terminus,  because  its  duration  or  continuance  is  bounded, 
limited,  and  deterinined:  for  every  such  estate  must  have 
a  certain  beginning  and  certain  end.  But  id  cerium  est,  quod 
cerium  reddi  potest  (that  is  certain  which  can  be  made  certain) : 
therefore  if  a  man  make  a  lease  to  another,  for  so  many  years 
as  J  S  shall  name,  it  is  a  good  lease  for  years;  for  though  it 
is  at  present' uncertain,  yet  when  J  S  hath  named  the  years,  it 
is  then  reduced  to  a  certainty.  If  no  day  of  commencement  is 
named  in  the  creation  of  this  estate,  it  begins  from  the  making, 
or  delivery,  of  the  lease.     A  lease  for  so  many  years  as  J  S 
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shall  live,  is  void  from  the  beginniag,  for  it  is  neither  certain, 
nor  can  ever  be  reduced  to  a  certainty,  during  the  continuance 
of  the  lease.  And  the  same  doctrine  holds,  if  a  parson  make 
a  lease  of  his  glebe  for  so  many  years  as  he  shall  continue  parson 
of  Dale ;  for  this  is  still  more  uncertain.  But  a  lease  for  twenty 
or  more  years,  if  J  S  shall  so  long  live,  or  if  he  should  so  long 
continue  parson,  is  good:  for  there  is  a  certain  period  fixed, 
beyond  which  it  cannot  last;  though  it  may  determine  sooner, 
on  the  death  of  J  S  or  his  ceasing  to  be  parson  there. 

We  have  before  remarked,  and  endeavored  to  assign  the  reason 
of,  the  inferiority  in  which  the  law  places  an  estate  for  years, 
when  compared  with  an  estate  for  life,  or  an  inheritance: 
observing,  that  an  estate  for  life,  even  if  it  be  pv,r  auter  vie, 
is  a  freehold;  but  that  an  estate  for  a  thousand  years  is  only 
a  chattel,  and  reckoned  part  of  the  personal  estate. 

14.  Possession  of  the  term  versus  seisin  of  the  land. — A 
lease  for  years  may  be  made  to  commence  in  futuro,  though 
a  lease  for  life  cannot.  As,  if  I  grant  lands  to  Titius  to  hold  from 
Michaelmas  next  for  twenty  years,  this  is  good;  but  to  hold 
from  Michaelmas  next  for  the  term  of  his  natural  life,  is  void. 
For  no  estate  of  freehold  can  commence  in  futuro;  because  it 
cannot  be  created  at  common  law  without  livery  of  seisin,  or 
corporal  possession  of  the  land;  and  corporal  possession  cannot 
be  given  of  an  estate  now,  which  is  not  to  commence  now,  but 
hereafter.  And,  because  no  livery  of  seisin  is  necessary  to  a 
lease  for  years,  such  lessee  is  not  said  to  be  seised,  or  to  have 
true  legal  seisin  of  the  lands.  Nor  indeed  does  the  bare  lease 
vest  any  estate  in  the  lessee ;  but  only  gives  him  a  right  of  entry 
on  the  tenement,  which  right  is  called  his  interest  in  the  term,  or 
interesse  termini:  but  when  he  has  actually  so  entered,  and 
thereby  accepted  the  grant,  the  estate  is  then,  and  not  before, 
vested  in  him,  and  he  is  possessed,  not  properly  of  t\e  land,  but 
of  the  term  of  years:  the  possession  of  seisin  of  the  land,  re- 
maining still  in  him  who  hath  the  freehold.  Thus  the  word, 
term,  does  not  merely  signify  the  time  specified  in  the  lease, 
but  the  estate  also  and  interest  that  passes  by  that  lease ;  and 
therefore  the  term  may  expire,  during  the  continuance  of  the 
time;  as  by  surrender,  forfeiture,  and  the  like.  For  which 
reason,  if  I  grant  a  lease  to  A  for  the  term  of  three  years,  and 
after  the  expiration  of  the  said  term,  to  B  for  six  years,  and  A 
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surrenders  or  forfeits  his  lease  at  the  end  of  one  year,  B  's  inter- 
est shall  immediately  take  effect :  but  if  the  remainder  had  been 
to  B  from  and  after  the- expiration  of  the  said  three  years,  or 
from  and  after  the  expiration  of  the  said  time,  in  this  case  B's 
interest  will  not  commence  till  the  time  is  fully  elapsed;  what- 
ever, may  become  of  A's  term. 

15.  Incidents  of  tenancy. — ^Tenant  for  term  of  years  hath 
incident  to  and  inseparable  from  his  estate,  unless  by  special 
agreement,  the  same  estovers,  which  we  formerly  observed  that 
tenant  for  life  was  entitled  to:  that  is  to  say,  house-bote,  fire- 
bote,  plough-bote,  and  hay-bote. 

With  regard  to  emblements,  or  the  profits  of  lands  sowed  by 
tenant  for  years,  there  is  this  difference  between  him  and  tenant 
for  life ;  that  where  the  term  of  tenant  for  years  depends  upon 
a  certainty,  as  if  he  holds  from  midsummer  for  ten  years,  and 
in  the  last  year  he  sows  a  crop  of  com,  and  it  is  not  ripe  and 
cut  before  midsummer,  the  end  of  his  term,  the  landlord  shall 
have  it;  for  the  tenant  knew  the  expiration  of  his  term,  and 
therefore  it  was  his  own  folly  to  sow  what  he  never  could  reap 
the  profits  of.  But  where  the  lease  for  years  depends  upon  an 
uncertainty:  as,  upon  the  death  of  the  lessor,  being  himself 
only  tenant  for  life,  or  being  a  husband  seized  in  right  of  his 
wife;  or  if  the  terms  of  years  be  determinable  upon  a  life  or 
lives;  in  all  these  cases  the  estate  for  years  not  being  certainly 
to  expire  at  a  time  foreknown,  but  merely  by  the  act  of  God,  the 
tenant,  or  his  executors,  shall  have  the  emblements  in  the  same 
manner  that  a  tenant  for  life  or  his  executors  shall  be  entitled 
thereto.  Not  so,  if  it  determine  by  the  act  of  the  party  himself : 
as  if  tenant  for  years  does  anything  that  amounts  to  a  forfeit- 
ure :  in  which  case  the  emblements  shall  go  to  the  lessor  and  not 
to  the  lessee,  who  hath  determined  his  estate  By  his  own  default. 

16.  Estates  at  will. — The  second  species  of  estates  not  free- 
hold, are  estates  at  will.  An  estat^  at  will  is  where  lands  and 
tenements  are  let  by  one  man  to  another,  to  have  and  to  hold 
at  the  will  of  the  lessor;  and  the  tenant  by  force  of  this  lease 
obtains  possession.  Such  tenant  hath  no  certain  indefeasible 
estate,  nothing  that  can  be  assigned  by  him  to  any  other;  be- 
cause the  lessor  may  determine  his  will,  and  put  him  out  when- 
ever he  pleases.  But  every-  estate  at  will,  is  at  the  will  of  both 
parties,  landlord  and  tenant;  so  that  either  of  them  may  deter- 
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mine  his  will,  and  quit  his  connexions  with  the  other  at  his  own 
pleasure.  Yet  this  must  be  understood  with  some  restrictions. 
For  if  the  tenant  at  will  sows  his  land,  and  the  landlord,  before 
the  com  is  ripe,  or  before  it  is  reaped,  puts  him  out,  yet  the 
tenant  shall  have  the  emblements,  and  free  ingress,  egress,  and 
regress,  to  cut  and  carry  away  the  profits.  And  this  for  the 
same  reason  upon  which  all  the  cases  for  emblements  turn ;  -viz. : 
the  point  of  uncertainty:  since  the  tenant  could  not  possibly 
know  when  his  landlord  would  determine  his  will,  and  there- 
fore could  make  no  provision  against  it;  and  having  sown  the 
land,  which  is  for  the  good  of  the  public,  upon  a  reasonable 
presumption,  the  law  wUl  not  suffer  him  to  be  a  loser  by  it. 
But  it  is  otherwise,  and  upon  reason  equally  good,  where  the 
tenant  himself  determines  the  will ;  for  in  this  case  the  landlord 
shall  have  the  profits  of  the  land. 

Termination  of  tenancy.  What  act  does,  or  does  not,  amount 
to  a  determination  of  the  will  on  either  side,  has  formerly  been 
matter  of  great  debate  in  our  courts.  But  it  is  now,  I  think, 
settled,  that  (besides  the  express  determination  of  the  lessor's 
will,  by  declaring  that  the  lessee  shall  hold  no  longer;  which 
must  either  be  made  upon  the  land,  or  notice  must  be  given  to 
the  lessee)  the  exertion  of  any  act  of  ownership  by  the  lessor, 
as  entering  upon  the  premises  and  cutting  timber,  taking  a  dis- 
tress for  rent,  and  impounding  it  thereon,  or  making  a  feoff- 
ment, or  lease  for  years  of  the  land,  to  commence  immediately; 
any  act  of  desertion  by  the  lessee,  as  assigning  his  estate  to 
another,  or  committing  waste,  which  is  an  act  inconsistent  with 
such  tenure,  or,  which  is  instar  omnium  (equal  to  all),  the  death 
or  outlawry  of  either  lessor  or  lessee :  puts  an  end  to  or  deter- 
mines the  estate  at  will. 

The  law  is,  however,  careful  that  no  sudden  determination  of 
the  will  by  one  party  shall  tend  to  the  manifest  and  unforseen 
prejudice  of  the  other.  This  appears  in  the  case  of  emblements 
before  mentioned;  and,  by  a  parity  of  reason,  the  lessee,  after 
the  determination  of  the  lessor's  will,  shall  have  reasonable 
ingress  and  egress  to  fetch  away  his  goods  and  utensils.  And 
if  rent  be  payable  quarterly  or  half-yearly,  and  the  lessee 
determines  the  will,  the  rent  shall  be  paid  to  the  end  of  the 
current  quarter  or  half-year.  And,  upon  the  same  principle, 
courts  of  law  have  of  late  years  leaned  as  much  as  possible 
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against  construing  demises,  where  no  certain  term  is  mentioned, 
to  be  tenancies  at  will ;  but  have  rather  held  them  to  be  tenancies 
from  year  to  year  so  long  as  both  parties  please,  especially  where 
an  annual  rent  is  reserved:  in  which  case  they  will  not  suffer 
either  party  to  determine  the  tenancy,  even  at  the  end  of  the 
year,  without  reasonable  notice  to  the  other,  which  is  generally 
understood  to  be  six  months. 

17.  An  estate  at  sufferance. — This  is  where  one  comes  into 
possession  of  land  by  lawful  title,  but  keeps  it  afterwards  with- 
out any  title  at  all.  As  if  a  man  "takes  a  lease  for  a  year,  and 
after  a  year  is  expired  continues  to  hold  the  premises  without 
any  fresh  leave  from  the  owner  of  the  estate.  Or  if  a  man 
maketh  a  lease  at  will  and  dies,  the  estate  at  will  is  thereby 
determined :  but  if  the  tenant  continueth  possession,  he  is  tenant 
at  sufferance.  But  no  man  can  be  tenant  at  sufferance  against 
the  king,  to  whom  no  laches,  or  neglect  in  not  entering  and  oust- 
ing 'the  tenant,  is  ever  imputed  by  law ;  but  his  tenant,  so  hold- 
ing over,  is  considered  as  an  absolute  intruder.  But,  in  the  case 
of  a  subject,  this  estate  may  be  destroyed  whenever  the  true 
owner  shall  make  an  actual  entry  on  the  lands  and  oust  the 
tenant :  for,  before  entry,  he  cannot  maintain  an  action  of  tres- 
pass against  the  tenant  by  sufferance,  as  he  might  against  a 
stranger:  and  the  reason  is,  because  the  tenant  being  once  in 
by  a  lawful  title,  the  law  (which  presumes  no  wrong  in  any 
man)  will  suppose  him  to  continue  upon  a  title  equally  lawful; 
unless  the  owner  of  the  land,  by  some  public  and  avowed  act, 
such  as  entry  is,  will  declare  his  continuance  to  be  tortious,  or, 
in  common  language,  wrongful. 

Thus  stands  the  law  with  regard  to  tenants  by  sufferance,  and 
landlords  are  obliged  in  these  cases  to  make  formal  entries  upon 
their  lands,  and  recover  possession  by  the  legal  process  of  eject- 
ment; and  at  the  utmost,  by  the  common  law,  the  tenant  was 
bound  to  account  for  the  profits  of  the  land  so  by  him  detained. 
[By  statute  summary  remedies  are  given  against  tenants  hold- 
ing over.] 
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CHAPTER  XXVII. 

ESTATES    IN    SEVERALTY-JOINT-TENANCY— COPAR- 
CENARY— TENANTS  IN  COIOMON. 

1.  .  Estates  in  severalty. — ^We  come  now  to  treat  of  estates, 
with,  respect  to  the  number  and  connexions  of  their  owners,  the 
tenants  who  occupy  and  hold  them.  And,  considered  in  this 
view,  estates  of  any  quantity  or  length  of  duration,  and  whether 
they  be  in  actual  possession  or  expectancy,  may  be  held  in  four 
different  ways;  in  severalty,  in  joint-tenancy,  in  coparcenary, 
and  in  common. 

He  that  holds  lands  or  tenements  in  severalty,  or  is  isole 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only, 
without  any  other  person  being  joined  or  connected  with  him 
in  point  of  interest,  during  his  estate  therein.  This  is  the  most 
common  and  usual  way  of  holding  an  estate ;  and  therefore  we 
may  make  the  same  observations  here,  that  we  will  upon  estates 
in  possession  as  contradistinguished  from  those  in  expectancy: 
that  there  is  little  or  nothing  peculiar  to  be  remarked  concern- 
ing it,  since  all  estates  are  supposed  to  be  of  this  sort,  unless 
where  they  are  expressly  declared  to  be  otherwise;  and  that  in 
laying  down  general  rules  and  doctrines,  we  usually  apply  them 
to  such  estates  as  are  held  in  severalty.  I  shall  therefore  pro- 
ceed to  consider  the  other  three  species  of  estate,  in  which  there 
are  always  a  plurality  of  tenants. 

2.  Joint-tenancy — Creation  and  properties. — An  estate  in 
joint-tenancy  is  where  lands  or  tenements  are  granted  to  two  or 
more  persons,  to  hold  in  fee-simple,  fee-tail,  for  life,  for  years  or 
at  will. 

In  consequence  of  such  grants  an  estate  is  called  an  estate 
in  joint-tenancy,  and  sometimes  an  estate  in  jointure,  which 
words  as  weU  as  the  other  signifies  an  union  or  conjunction  of 
interest;  though  in  common  speech  the  term  jointure  is  now 
usually  confined  to  that  joint  estate,  which  by  virtue  of  statute 
27  Hen.  VIII,  c.  10,  is  frequently  vested  in  the  husband  and  wife 
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before  marriage,  as  a  full  satisfaction  and  bar  of  the  woman's 
dower. 

In  unfolding  this  title,  and  the  two  remaining  ones,  in  the 
present  chapter,  we  will  first  inquire  how  these  estates  may  be 
created;  next,  their  properties  and  respective  incidents;  and 
lastly,  how  they  may  be  severed  or  destroyed. 

The  creation  of  an  estate  in  joint-tenancy  depends  on  the 
wording  of  the  deed  or  devise,  by  which  the  tenants  claim  title : 
for  this  estate  can  only  arise  by  purchase  or  grant,  that  is,  by 
the  act  of  the  parties,  and  never  by  the  mere  a,ct  of  law.  Now 
if  an  estate  be  given  to  a  plurality  of  persons,  without  adding 
any  restrictive,  exclusive,  or  explanatory  words,  as  if  an  estate 
be  granted  to  A  and  B  and  their  heirs,  this  makes  them  imme- 
diately joint-tenants  in  fee  of  the  lands.  For  the  law  interprets 
the  grant  so  as  to  make  all  parts  of  it  take  effect,  which  can  only 
be  done  by  creating  an  equal  estate  in  them  both.  As  therefore 
the  grantor  has  thus  united  their  names,  the  law  gives  them  a 
thorough  union  in  all  other  respects.    For, 

The  properties  of  a  joint  estate  are  derived  from  its  unity, 
which  is  four-fold;  the  unity  of  interest,  the  unity  of  title,  the 
unity  of  time,  and  the  unity  of  possession;  or  in  other  words, 
joint-tenants  have  one  and  the  same  interest,  accruing  by  one 
and  the  same  conveyance,  commencing  at  one  and  the  same  time, 
and  held  by  one  and  the  same  undivided  possession. 

(1)  They  must  have  one  and  the  same  interest.  One  joint-ten- 
ant cannot  be  entitled  to  one  period  of  duration  or  quantity  of 
interest  in  lands,  and  the  othe'r  to  a  different;  one  cannot  be 
tenant  for  life,  and  the  other  for  years ;  one  cannot  be  tenant  in 
fee,  and  the  other  in  tail.  But  if  land  be  limited  to  A  and  B 
for  their  lives,  this  makes  them  joint-tenants  of  the  freehold; 
if  to  A  and  B  and  their  heirs,  it  makes  them  joint-tenants  of  the 
inheritance.  If  the  land  be  granted  to  A  and  B  for  their  lives, 
and  to  the  heirs  of  A ;  here  A  and  B  are  joint-tenants  of  the  free- 
held  during  their  respective  lives,  and  A  has  the  remainder  of 
the  fee  in  severalty:  or  if  land  be  given  to  A  and  B,  and  the 
heirs  of  the  body  of  A;  here  both  have  a  joint  estate  for  life, 
and  A  hath  a  several  remainder  in  tail. 

(2)  Joint-tenai)its  must  also  have  an  unity  of  title;  their 
estate  must  be  created  by  one  and  the  same  act,  whether  legal 
or  illegal:  as  by  one  and  the  same  grant,  or  by  one  and  the 
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same  disseisin.  Joint-tenancy  cannot  arise  by  descent  or  act 
of  law ;  but  merely  by  purchase  or  acquisition  by  the  act  of  the 
party :  and  unless  that  act  be  one  and  the  same,  the  two  tenants 
would  have  different  titles;  and  if  they  had  different  titles,  one 
might  prove  good  and  the  other  bad,  which  would  absolutely 
destroy  the -jointure. 

(3)  There  must  also  be  an  unity  of  time;  their  estates  must 
be  vested  at  one  and  the  same  period,  as  well  as  by  one  and  the 
same  title.  And  in  case  of  a  present  estate  made  to  A  and  B; 
or  a  remainder  in  fee  to  A  and  B  after  a  particular  estate ;  in 
either  case  A  and  B  are  joint-tenants  of  this  present  estate,  or  this 
vested  remainder.  But,  if  after  a  lease  for  life,  the  remainder 
be  limited  to  the  heirs  of  A  and  B ;  and  during  the  continuance 
of  the  particular  estate  A  dies,  which  vests  the  remainder  of 
one  moiety  in  his  heir;  and  then  B  dies,  whereby  the  other 
moiety  becomes  vested  in  the  heir  of  B:  now  A's  heir  and  B's 
heir  are  not  joint-tenants  of  this  remainder,  but  tenants  in  com- 
mon; for  one  moiety  vested  at  one  time,  and  the  other  moiety 
vested  at  another.  Yet  where  a  feoffment  was  made  to  the  use 
of  a  man,  and  such  wife  as  he  shoidd  afterwards  marry,  for  term 
of  their  lives,  and  he  afterwards  married ;  in  this  case  it  seems 
to  have  been  held  that  the  husband  and  wife  had  a  joint-estate, 
though  vested  at  different  times:  because  the  use  of  the  wife's 
estate  was  in  abeyance  and  dormant  till  the  intermarriage ;  and, 
being  then  awakened,  had  relation  back,  and  took  effect  from 
the  original  time  of  creation. 

(4)  In  joint-tenancy  there  must  be  an  unity  of  possession. 
Joint-tenants  are  said  to  be  seised  per  my  et  per  tout,  by  the 
half  or  moiety,  and  by  all:  that  is,  they  each  of  them 
have  the  entire  possession,  as  well  as  every  parcel  as  of  the 
whole.  They  have  not,  one  of  them  a  seisin  of  one-half  or 
moiety,  and  the  other  of  the  other  moiety;  neither  can  one  be 
exclusively  seised  of  one  acre,  and  his  companion  of  another ;  but 
each  has  an  undivided  moiety  of  the  whole,  and  not  the  whole 
of  an  undivided  moiety.  And  therefore,  if  an  estate  iu,  fee  be 
given  to  a  man  and  his. wife,  they  are  neither  properly  joint- 
tenants,  nor  tenants  in  common:  for  husband  and  wife  being 
considered  as  one  person  in  law,  they  cannot  take  the  estate  by 
moities,  but  both  are  seised  of  the  entirety,  per  tout,  et  nan  per 
my  (by  all,  and  not  by  the  half) :  the  consequence  of  which  is, 
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that  neither  the  husband  nor  the  wife  can  dispose  of  any  part 
without  the  assent  of  the  other,  but  the  whole  must  remain  to 
the  survivor. 

3.  Incidents  of  joint  tenancy. — ^Upon  these  principles,  of  a 
thorough  and  intimate  union  of  interest  and  possession,  depend 
many  other  consequences  and  incidents  to  the  joint-tenant's 
estate.  If  two  joint-tenants  let  a  verbal  lease  of  their  land, 
reserving  rent  to  be  paid  to  one  of  them,  it  shall  enure  to  both, 
in  respect  of  the  joint  reversion.  If  their  lessee  surrenders  his 
lease  to  one  of  them,  it  shall  also  enure  to  both,  because  of  the 
privity  or  relation  of  their  estate.  On  the  same  reason,  livery 
of  seisin,  made  to  one  joint-tenant,  shall  enure  to  both  of  them : 
and  the  entry,  or  re-entry,  of  one  joint-tenant  is  as  effectual  in 
law  as  if  it  were  the  act  of  both.  In  all  actions  also  relating  to 
their  joint-estate,  one  joint-tenant  cannot  sue  or  be  sued  with- 
out joining  the  other.  One  joint-tenant  cannot  have  an  action 
against  another  for  trespass,  in  respect  of  his  land;  for  each 
has  an  equal  right  to  enter  on  any  part  of  it.  But  one  joint- 
tenant  is  not  capable  by  himself  to  do  any  act  which  may  tend 
to  defeat  or  injure  the  estate  of  the  other ;  as  to  let  leases,  or 
to  grant  copy-holds:  and  if  any  waste  be  done,  which  tends  to 
the  destruction  of  the  inheritance,  one  joint-tenant  may  have 
an  action  of  waste  against  the  other,  by  construction  of  the 
statute  of  "Westm.  2,  c.  22.  So,  too,  though  at  common  law  no 
action  of  account  lay  for  one  joint-tenant  against  another,  unless 
he  had  constituted  himself  his  bailiff  or  receiver,  yet  now  by  the 
statute  4  Ann.  c.  16,  joint-tenants  may  have  actions  of  account 
against  each  other,  for  receiving  more  than  their  due  share  of 
the  profits  of  the  tenements  held  in  joint-tenancy. 

Survivorship.  From  the  same  principle  also  arises  the  remain- 
ing grand  incident  of  joint-estate ;  viz. :  the  doctrine  of  survivor- 
ship :  by  which  when  two  or  more  persons  are  seised  of  a  joint 
estate,  or  inheritance,  for  their  own  lives,  or  pur  auter  vie,  or 
are  jointly  possessed  of  any  chattel-interest,  the  entire  tenancy, 
upon  the  decease  of  any  of  them  remains  to  the  survivors,  and 
at  length  to  the  last  survivor;  and  he  shall  be  entitled  to  the 
whole  estate,  whatever  it  be,  whether  an  inheritance  or  a  com- 
mon freehold  only,  or  even  a  less  estate.  This  is  the  natural 
and  regular  consequence  of  the  union  and  entirety  of  their 
interest.     The  interest  of  two  joint-tenants  is  not  only  equal 
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or  similar,  but  also  is  one  and  the  same.  One  has  not  originally 
a  distinct  moiety  from  the  other;  but,  if  by  any  subsequent  act 
(as  by  alienation  or  forfeiture  of  either)  the  interest  becomes 
separate  and  distinct,  the  joint-tenancy  instantly  ceases.  But, 
while  it  continues,  each  of  two  joint-tenants  has  a  concurrent 
interest  in  the  whole;  and  therefore,  on  the  death  of  his  com- 
panion, the  sole  interest  in  the  whole  remains  to  the  survivor. 
For  the  interest  which  the  survivor  originally  had  is  clearly  not 
divested  by  the  death  of  his  companion;  and  no  other  person 
can  now  claim  to  have  a  joint  estate  with  him,  for  no  one  can 
now  have  an  interest  in  the  whole,  accruing  by  the  same  title, 
and  taking  effect  at  the  same  time  with  his  own ;  neither  can  any 
one  claim  a  separate  interest  in  any  part  of  the  tenements;  for 
that  would  be  to  deprive  the  survivor  of  the  right  which  he  has 
in  all,  and  every  part.  As  therefore  the  survivor's  original 
interest  in  the  whole  still  remains;  and  as  no  one  can  now  be 
admitted,  either  jointly  or  severally,  to  any  share  with  him 
therein ;  it  follows,  that  his  own  interest  must  now  be  entire  and 
several,  and  that  he  shall  alone  be  entitled  to  the  whole  estate 
(whatever  it  be)  that  was  created  by  the  original  grant. 
,4.  How  estate  severed. — ^We  are,  lastly,  to  inquire  how  an 
estate  in  joint-tenancy  may  be  severed  and  destroyed.  And  this 
may  be  done  by  destroying  any  of  its  constituent  \inities. 

(1)  That  of  time,  which  respects  only  the  original  com- 
mencement of  the  joint-estate,  cannot  indeed  (being  now  past) 
be  affected  by  any  subsequent  transactions.    But, 

(2)  The  joint-tenants'  estate  may  be  destroyed,  without  any 
alienation,  by  merely  disuniting  their  possession.  For  joint- 
tenants  being  seized  per  my  et  per  tout,  every  thing  that  tends 
to  narrow  that  interest,  so  that  they  shall  not  be  seised  through- 
out the  whole,  and  throughout  every  part,  is  a  severance  or 
destruction  of  the  jointure.  And  therefore,  if  two  joint-tenants 
agree  to  part  their  lands,  and  hold  them  in  severalty,  they  are 
no  longer  joint  tenants :  for  they  have  now  no  joint  interest  in 
the  whole,  but  only  a  several  interest  respectively  in  the  several 
parts.  And  for  that  reason,  also,  the  right  of  survivorship  is 
by  such  separation  destroyed.  By  common  law  all  the  joint- 
tenants  might  agree  to  make  partition  of  the  lands,  but  one  of 
them  could  not  compel  the  other  so  to  do:  for  this  being  an 
estate  originally  created  by  the  act  and  agreement  of  the  parties, 
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the  law  would  not  permit  any  one  or  more  of  them  to  destroy 
the  united  possession  without  a  similar  universal  consent.  But 
now  by  the  ■statute  31  Hen.  VIII,  c.  1,  and  32  Hen.  VIII,  c.  32, 
joint-tenants,  either  of  inheritances  or  other  less  estates,  are 
compellable,  by  writ  of  partition  to  divide  their  lands. 

(3)  The  jointure  may  be  destroyed  by  destroying  the  unity 
of  title.  As  if  one  joint-tenant  alienes  and-  conveys  his  estate 
to  a  third  person :  here  the  joint-tenancy  is  severed,  and  turned 
into  tenancy  in  common;  for  the  grantee  and  the  remaining 
joint-tenant  hold  by  different  titles  (one  derived  from  the 
original,  the  other  from  the  subsequent  grantor),  though,  till 
partition  made,  the  unity  of  possession  continues.  But  a  devise 
of  one's  share  by  will  is  no  severance  of  the  jointure:  for  no 
testament  takes  effect  till  after  the  death  of  the  testator,  and 
by  such  death  the  right  of  the  survivor  (which  accrued  at  the 
original  creation  of  the  estate,  and  has  therefore  a  priority  to 
the  other)  is  already  vested. 

(4)  It  may  also  be  destroyed  by  destroying  the  unity  of 
interest.  And  therefore,  if  there  be  two  joint-tenants  for  life, 
and  the  inheritance  is  purchased  by  or  descends  upon  either, 
it  is  a  severance  of  the  jointure ;  though,  if  an  estate  is  originally 
limited  to  two  for  life,  and  after  to  the  heirs  of  one  of  them,  the 
freehold  shall  remain  in  jointure,  without  merging  in  the  inher- 
itance ;  because,  being  created  by  one  and  the  same  conveyance, 
they  are  not  separate  estates  (which  is  requisite  in  order  to  a 
merger) ,  but  branches  of  one  entire  'estate.  In  like  manner,  if 
a  joint-tenant  in  fee  makes  a  lease  for  life  of  his  share,  this 
defeats  the  jointure :  for  it  destroys  the  unity  both  of  title  and 
of  interest.  And,  whenever  or  by  whatever  means  the  jointure 
ceases  or  is  severed,  the  right  of  survivorship,  or  jus  accrescendi, 
the  same  instant  ceases  with  it.  Yet,  if  one  of  the  joint-tenants 
alienes  his  share,  the  two  remaining  tenants  still  hold  their  parts 
by  joint-tenancy  and  survivorship :  and  if  one  of  three  joint- 
tenants  release  his  share  to  one  of  his  companions,  though  the 

•  joint-tenancy  is  destroyed  with  regard  to  that  part,  yet  the  two 
remaining  parts  are  still  held  in  jointure ;  for  they  still  preserve 
their  original  constituent  unities.  But  when,  by  any  act  or 
event,  different  interests  are  created  in  the  several  parts  of  the 
estate,  or  they  are  held  by  different  titles,  or  if  merely  the  pos- 
session is  separated;  so  that  the  tenants  have  no  longer  these 
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four  indispensable  properties,  a  sameness  of  interest,  an 
undivided  possession,  a  title  vesting  at  one  and  the  same  time, 
and  by  one  and- the  same  act  or  grant;  the  jointure  is  instantly 
dissolved. 

Utility  of  severing.  In  general  it  is  advantageous  for  the 
joint- tenants  to  dissolve  the  jointure;  since  thereby  the  right 
of  survivorship  is  taken  away,  and  each  may  transmit  his  own 
part  to  his  own  heirs.  Sometimes,  however,  it  is  disadvantageous 
to  dissolve  the  joint  estate :  as  if  there  be  joint-tenants  for  life, 
and  they  make  partition,  this  dissolves  the  jointure ;  and,  though 
before  they  each  of  them  had  an  estate  in  the  whole  for  their 
own  lives  and  the  life  of  their  companion,  now  they  have  an 
estate  in  a  moiety  only  for  their  own  lives  merely;  and,  on  the 
death  of  either,  the  reversioner  shall  enter  on  his  moiety.  And 
therefore  if  there  be  two  joint-tenants  for  life,  and  one  grants 
away  his  part  for  the  life  of  his  companion,  it  is  a  forfeiture : 
for,  in  the  first  place,  by  the  severance  of  the  jointure  he  has 
given  himself  in  his  own  moiety  only  an  estate  for  his  own 
life ;  and  then  he  grants  the  same  land  for  the  life  of  another ; 
which  grant,  by  a  tenant  for  his  own  life  merely,  is  a  forfeiture 
of  his  estate;  for  it  is  creating  an  estate  which  may  possibly 
last  longer  than  that  which  he  is  legally  entitled  to. 

5.  Estates  in  coparcenary. — ^An  estate  held  in  coparcenary 
is  where  lands  of  iaheritance  descend  from  the  ancestor  to  two 
or  more  persons.  It  arises  either  by  common  law  or  particular 
custom.  By  common  law :  as  where  a  person  seised  in  fee-simple 
or  in  fee-tail  dies,  and  his  next  heirs  are  two  or  more  females, 
his  daughters,  sisters,  aunts,  cousins,  or  their  representatives; 
in  this  case  they  shall  all  inherit,  as  will  be  more  fully  shown 
when  we  treat  of  descents  hereafter ;  and  those  co-heirs  are  then 
called  coparceners;  or,  for  brevity,  parceners  only.  Parceners 
by  particular  custom  are  where  lands  descend,  as  in  gavelkind, 
to  all  the  males  in  equal  degree,  as  sons,  brothers,  uncles,  etc. 
And  in  either  of  these  cases,  all  the  parceners  put  together  make 
but  one  heir,  and  have  but  one  estate  among  them.  Parceners 
are  so  called  because  they  may  be  constrained  to  make  partition 
by  action  in  which  each  is  assigned  his  part  in  severalty. 

6.  Tenancy  in  common. — Tenants  in  common  are  such  as 
hold  by  several  and  distinct  titles,  but  by  unity  of  possession; 
because  none  knoweth  his  own  severalty,  and  therefore  they  all 
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occupy  promiscuously.  This  tenancy,  therefore,  happens  where 
there  is  a  unity  of  possession  merely,  but  perhaps  an  entire  dis- 
union of  interest,  of  titles  and  of  time.  For  if  there  be  two 
tenants  in  common  of  lands,  one  may  hold  his  part  in  fee-simple, 
the  other  in  tail,  or  for  life ;  so  that  there  is  no  necessary  unity 
of  interest;  one  may  hold  by  descent,  the  other  by  purchase; 
or  the  one  by  purchase  from  A,  the  other  by  purchase  from  B ; 
so  that  there  is  no  unity  of  title;  one's  estate  may  have  been 
"vested  fifty  years,  the  other's  but  yesterday;  so  there  is  no  unity 
of  time.  The  only  unity  there  is,  is  that  of  possession :  and  for 
this  Littleton  gives  the  true  reason,  because  no  man  can  certainly 
teU  which  part  is  his  own;  otherwise  even  this  would  be  soon 
destroyed. 

How  created.  Tenancy  in  common  may  be  created,  either  by 
the  destruction  of  the  two  other  estates  in  joint-tenancy  and 
coparcenary,  or  by  special  limitation  in  a  deed.  By  the  destruc- 
tion of  the  two  other  estates,  I  mean  such  destruction  as  does 
not  sever  the  unity  of  possession,  but  only  the  unity  of  title  or 
interest :  As,  if  one  of  two  joint- tenants  in  fee  alienes  his  estate 
for  the  life  of  the  alienee,  the  alienee  and  the  other  joint-tenant 
are  tenants  in  common ;  for  they  have  now  several  titles,  the 
other  joint-tenant  by  the  original  grant,  the  alienee  by  the  new 
alienation ;  and  they  also  have  several  interests,  the  former  joint- 
tenant  in  fee-simple,  the  alienee  for  his  own  life  only.  So,  if  one 
joint-tenant  gives  his  part  to  A  in  tail,  and  the  other  gives  his 
to  B  in  tail,  the  donees  are  tenants  in  common,  as  holding  by 
different  titles  and  conveyances.  If  one  of  two  parceners  alienes, 
the  alienee  and  the  remaining  parcener  are  tenants  in  common ; 
because  they  hold  by  different  titles,  the  parcener  by  descent, 
the  alienee  by  purclrase.  So  likewise",  if  there  be  a  grant  to  two 
men,  or  two  women,  and  the  heirs  of  their  bodies,  here  the 
grantees  shall  be  joint-tenants  of  the  life-estate,  but  they  shall 
have  several  inheritances ;  because  they  cannot  possibly  have  one 
heir  of  their  two  bodies,  as  might  have  been  the  case  had  the 
limitation  been  to  ar  man  and  woman,  and  the  heirs  of  their 
bodies  begotten :  and  in  this,  and  tile  like  cases,  their  issue  shall 
be  tenants  in  common;  because  they  must  claim  by  different 
titles,  one  as  heir  of  A,  and  the  other  as  heir  of  B ;  and  those 
two  not  titles  by  purchase,  but  descent.  In  short,  whenever  an 
estate  in  joint-tenancy  or  coparcenary  is  dissolved,  so  that  there 
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be  no  partition  made^  but  the  unity  of  possession  continues,  it 
is  turned  into  a  tenancy  in  common. 

A  tenancy  in  common  may  also  be  created  by  express  limita- 
tion in  a  deed ;  but  here  care  must  be  taken  not  to  insert  words 
which  imply  a  joint  estate;  and  then  if  lands  be  given  to  two 
or  more,  and  it  be  not  joint-tenancy,  it  must  be  a  tenancy  in 
common.  But  the  law  is  apt  in  its  constructions  to  favor  joint- 
tenancy  rather  than  tenancy  in  common.  Land  given  to  two, 
to  be  holden  the  one  moiety  to  one,  and  the  other  moiety  to  the 
other,  is  an  estate  in  common,  and,  if  one  grants  to  another  half 
his  land,  the  grantor  and  grantee  are  also  tenants  in  common: 
because,  as  has  been  before  observed,  joint-tenants  do  not  take 
by  distinct  halves  or  moieties;  and  by  such  grants  the  division 
and  severalty  of  the  estate  is  so  plainly  expressed,  that  it  is 
impossible  they  should  take  a  joint  interest  in  the  whole  of  the 
tenements.  But  a  devise  to  two  persons  to  hold  jointly  and 
severally,  is  said  to  be  a  joint-tenancy;  because  that  is  neces- 
sarily implied  in  the  word  "jointly,"  the  word  "severally" 
perhaps  only  implying  the  power  of  partition;  and  an  estate 
given  to  A  and  B,  equally  to  be  divided  between  them,  though 
in  deeds  it  hath  been  said  to  be  a  joint-tenancy  for  it  implies  no 
more  than  the  law  has  annexed  to  that  estate,  viz. :  divisibility, 
yet  in  wills  it  is  certainly  a  tenancy  in  common,  because  the 
devisor  may  be  presumed  to  have  meant  what  is  most  beneficial 
to  both  the  devisees,  though  his  meaning  is  imperfectly  expressed. 
And  this  nicety  in  the  wording  of  grants  makes  it  the  most  usual 
as  well  as  the  safest  way,  when  a  tenancy  in  common  is  meant 
to  be  created,  to  add  express  words  of  exclusion  as  well  as 
description,  and  limit  the  estate  to  A  and  B,  to  hold  as  tenants 
in  common,  and  not  as  joint-tenants. 

As  to  the  incidents  attending  a  tenancy  in  common.  Tenants 
in  common  (like  joint-tenants)  are  compellable  by  statutes  of 
Henry  VIII  and  "William  III,  before  mentioned,  to  make  par- 
tition of  their  lands ;  which  they  were  not  at  common  law.  They 
properly  take  by  distinct  moieties,  and  .have  no  entirety  of 
interest;  and  therefore  there  is  no  survivorship  between  tenants 
in  common.  Their  other  incidents  are  such  as  merely  arise  from 
the  unity  of  possession ;  and  are  therefore  the  same  as  appertain 
to  joint-tenants  merely  upon  that  account;  such  as  being  liable 
to  reciprocal  actions  of  waste,  and  of  account,  by  the  statutes 

266 


ESTATES  IN  SEVERALTY  267 

of  Westm.  2,  e.  22,  and  4  Ann.  c.  16.  For  by  the  common  law 
no  tenant  in  common  was  liable  to  account  with  his  companion 
for  embezzling  the  profits  of  the  estate ;  though,  if  one  actually 
turns  the  other  out  of  possession,  an  action  of  ejectment  will  lie 
against  him.  But,  as  for  other  incidents  of  joint- tenants,  which 
arise  from  the  privity  of  title,  or  the  union  and  entirety  of 
interest  (such  as  joining  or  being  joined  in  actions,  unless  in 
the  case  where  some  entire  or  indivisible  thing  is  to  be  recovered) , 
these  are  not  applicable  to  tenants  in  common,  whose  interests 
are  distinct,  and  whose  titles  are  not  joint  but  several. 

How  dissolved.  Estates  in  common  can  only  b6  dissolved  two 
ways :  (1)  By  uniting  all  the  titles  and  interests  in  one  tenant, 
by  purchase  or  otherwise:  which  brings  the  whole  to  one 
severalty.  (2)  By  making  partition;  between  the  several  ten- 
ants in  common,  which  gives  them  all  respective  severalties.  For 
indeed  tenancies  in  common  differ  in  nothing  from  sole  estates 
but  merely  in  the  blending  and  unity  of  possession. 
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CHAPTER  XXVIII. 
MORTGAGES  AND  ESTATES  UPON  CONDITION. 

1.  Conditions  express  or  implied. — ^Besides  the  several  di- 
visions of  estates,  in  point  of  interest,  which  we  have  considered 
in  the  preceding  chapters,  there  is  also  another  species  still 
remaining,  which  is  called  an  estate  upon  condition;  being  such 
whose  existence  depends  upon  the  happening  or  not  happening 
of  some  uncertain  event,  whereby  the  estate  may  be  either 
originally  created,  or  enlarged,  or  finally  defeated.  And  these 
conditional  estates  I  have  chosen  to  reserve,  because  they  are 
indeed  more  properly  qualifications  of  other  estates,  than  a 
distinct  species  of  themselves;  seeing  that  any  quantity  of 
interest,  a  fee,  a  freehold,  or  a  term  of  years,  may  depend  upon 
these  provisional  restrictions. 

Estates,  then,  upon  condition  thus  understood,  are  of  two 
sorts:  (1)  Estates  upon  condition  implied:  (2)  Estates 
upon  condition  expressed,:  under  which  last  may  be  included, 
(3)  Estates  held  in  vadio,  gage,  or  pledge:  (4)  Estates  by 
statute  merchant,  or  statute  staple:  (5)  Estates  held  by 
elegit. 

Estates  upon  condition  implied  in  law,  are  where  a  grant  of 
an  estate  has 'a  condition  annexed  to  it  inseparably,  from  its 
essence  and  constitution,  although  no  condition  be  expressed  in 
words. 

Upon  this  principle  proceed  all  the  forfeitures  which  are 
given  by  law  of  life  estates  and  others;  for  any  acts  done 
by  the  tenant  himself,  that  are  incompatible  with  the  estate 
which  he  holds.  As  if  tenants  for  life  or  years  enfeoff  a  stranger 
in  fee-simple :  this  is,  by  the  common  law,  a  forfeiture  of  their 
several  estates;  being  a  breach  of  the  condition  which  the  law 
annexes  thereto,  viz.:  that  they  shall  not  attempt  to  create  a 
greater  estate  than  they  themselves  are  entitled  to.  So  if  any 
tenants  for  years,  for  life,  or  in  fee,  commit  a  felony ;  the  king 
or  other  lord  of  the  fee  is  entitled  to  have  their  tenements,  be- 
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cause  their  estate  is  determined  by  the  breach  of  the  condition, 
"that  they  shall  not  commit  felony,"  which  the  law  tacitly 
annexes  to  every  feudal  donation. 

An  estate  on  condition  expressed  in  the  grant  itself  is  where 
an  estate  is  granted,  either  in  fee-simple  or  otherwise,  with  an 
express  qualification  annexed,  whereby  the  estate  granted  shall 
either  commence,  be  enlarged  or  be  defeated,  upon  performance 
or  breach  of  such  qualification  or  condition.  These  conditions 
are  therefore  either  precedent  or  subsequent. 

Precedent  or  subsequent.  Precedent  are  such  as  must  happen 
or  be  performed  before  the  estate  can  vest  or  be  enlarged: 
subsequent  are  such,  by  the  failure  or  non-performance  of 
which  an  estate  already  vested  may  be  defeated.  Thus,  if  an 
estate  for  life  be  limited  to  A  upon  his  marriage  with  B,  the 
marriage  is  a  precedent  condition,  and  till  that  happens  no 
estate  is  vested  in  A.  Or,  if  a  man  grant  to  his  lessee  for  years, 
that  upon  payment  of  a  hundred  marks  within  the  term  he  shall 
have  the  fee,  this  also  is  a  condition  precedent,  and  the  fee-simple 
passeth  not  till  the  hundred  marks  be  paid.  But  if  a  man 
grants  an  estate  in  fee-simple,  reserving  to  himself  and  his  heirs 
a  certain  rent;  and  that  if  such  rent  be  not  paid  at  the  times 
limited,  it  shall  be  lawful  for  him  and  his  heirs  to  re-enter,  and 
avoid  the  estate :  in  this  case  the  grantee  and  his  heirs  have  an 
estate  upon  condition  subsequent,  which  is  defeasible  if  the 
condition  be  not  strictly  performed. 

To  this  class  may  also  be  referred  all  base  fees  and  fee-simples 
conditional  at  the  common  law.  Thus  an  estate  to  a  man  and 
his  heirs,  tenants  of  the  manor  of  Dale,  is  an  estate  on  condi- 
tion that  he  and  his  heirs  continue  tenants  of  that  manor.  And 
so,  if  a  personal  annuity  be  granted  at  this  day  to  a  man  and 
the  heirs  of  his  body,  as  this  is  no  tenement  within  the  statute 
of  Westminster  the  second,  it  remains  as  at  common  law,  a  fee- 
simple  on  condition  that  the  grantee  has  heirs  of  his  body.  Upon 
the  same  principle  depend  all  the  determinable  estates  of  free- 
hold, which  we  mentioned  in  the  eighth  chapter:  as  durante 
viduit'ate,  etc. ;  these  are  estates  upon  condition  that  the  grantees 
do  not  marry,  and  the  like.  And,  on  the  breach  of  any  of  these 
subsequent  conditions,  by  the  failure  of  these  contingencies;  by 
the  grantee's  not  continuing  tenant  of  the  manor  of  Dale,  by 
not  having  heirs  of  his  body,  or  by  not  continuing  sole;  the 
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estates   which,  were   respectively  vested  in   each   grantee   are 
wholly  determined  and  void. 

2.  Conditions  distin^nushed  from  limitations. — A  distinction 
is,  however,  made  between  a  condition  in  deed  and  a  limitation, 
which  Littleton  denominates  also  a  condition  in  law.  For  when 
an  estate  is  so  expressly  confined  and  limited  by  the  words  of  its 
creation,  that  it  cannot  endure  for  any  longer  time  than  till  the 
contingency  happens  upon  which  the  estate  is  to  fail,  this  is 
denominated  a  limitation :  as  when  land  is  granted  to  a  man  so 
long  as  he  is  parson  of  Dale,  or  while  he  continues  unmarried, 
or  until  out  of  the  rents  and  profits  he  shall  have  made  500L, 
and  the  like.  In  such  case  the  estate  determines  as  soon  as  the 
contingency  happens  (when  he  ceases  to  be  parson,  marries  a 
wife,  or  has  received  the  5001.)  and  the  next  subsequent  estate, 
which  depends  upon  such  determination,  becomes  immediately 
'  vested,  without  any  act  to  be  done  by  him  who  is  next  in  expec- 
■  tancy.  But  when  an  estate  is,  strictly  speaking,  upon  condition 
in  deed  (as  if  granted  expressly  upon  condition  to  be  void  upon 
the  payment  of  40?.  by  the  grantor,  or  so  that  the  grantee  con- 
tinues unmarried,  or  provided  he  goes  to  York,  etc.),  the  law 
permits  it  to  endure  beyond  the  time  when  such  contingency 
happens,  unless  the  grantor  or  his  heirs  or  assigns  take  advan- 
tage of  the  breach  of  the  condition,  and  make  either  an  entry  or 
a  claim  in  order  to  avoid  the  estate. 

Yet,  though  strict  words  of  condition  be  used  in  the  creation 
of  the  estate,  if  on  breach  of  the  condition  the  estate  be  limited 
over  to  a  third  person,  and  does  not  immediately  revert  to  the 
grantor  or  his  representatives  (as  if  an  estate  be  granted  by 
A  to  B,  on  condition  that  within  two  years  B  intermarry  with  C, 
and  on  failure  thereof  then  to  D  and  his  heirs),  this  the  law 
construes  to  be  a  limitation  and  not  a  condition:  because  if  it 
were  a  condition,  then,  upon  the  breach  thereof,  only  A  or  his 
representatives  could  avoid  the  estate  by  entry,  and  so  D's 
remainder  might  be  defeated  by  their  neglecting  to  enter;  but, 
when  it  is  a  limitation,  the  estate  of  B  determines,  and  that  of 
D  commences,  and  he  may  enter  on  the  lands  the  instant  that 
the  failure  happens.  So  also,  if  a  man  by  his  will  devises  land 
to  his  heir  at  law,  on  condition  that  he  pays  a  sum  of  money, 
and  for  non-payment  devises  it  over,  this  shall  be  considered  as 
a  limitation ;  otherwise  no  advantage  could  be  taken  of  the  non- 
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payment,  for  none  but  the  heir  himself  could  have  entered  for 
a  breach  of  the  condition. 

In  all  these  instances,  of  limitations  or  conditions  subsequent, 
it  is  to  be  observed,  that  so  long  as  the  condition,  either  express 
or  implied,  either  in  deed  or  in  law,  remains  unbroken,  the 
grantee  may  have  an  estate  of  freehold,  provided  the  estate  upon 
which  such  condition  is  annexed  be  in  itself  of  a  freehold  nature ; 
as  if  the  original  grant  express  either  an  estate  of  inheritance, 
or  for  life ;  or  no  estate  at  all,  which  is  constructively  an  estate 
for  life.  For,  the  breach  of  these  conditions  being  contingent 
and  uncertain,  this  uncertainty,  preserves  the  freehold,  because 
the  estate  is  capable  to  last  forever,  or  at  least  for  the  life  of  the 
tenant,  supposing  the  condition  to  remain  unbroken.  But  where 
the  estate  is  at  the  utmost  a  chattel  interest,  which  must  determine 
at  a  time  certain,  and  may  determine  sooner  (as  a  grant  for 
ninety-nine  years,  provided  A,  B  and  C,  or  the  survivor  of 
them,  shall  so  long  live),  this  still  continues  a  mere  chattel, 
and  is  not,  by  such  its  uncertainty,  ranked  among  estates  of 
freehold. 

3.  Effect  of  invalidity  of  conditions. — These  express  con- 
ditions, if  they  be  impossible  at  the  time  of  the  creation,  or 
afterwards  become  impossible  by  the  act  of  God  or  the  act  of  the 
feoffor  himself,  or  if  they  be  contrary  to  law  or  repugnant  to 
the  nature  of  the  estate,  are  void.  In  any  of  which  cases,  if  they 
be  conditions  subsequent,  that  is,  to  be  performed  .after  the 
estate  is  vested,  the  estate  shaU  become  absolute  in  the  tenant. 
As,  if  a  feoffment  be  made  to  a  man  in  fep-simple,  on  condition 
that  unless  he  goes  to  Rome  in  twenty-four  hours ;  or  unless  he 
marries  with  Jane  S.  by  such  a  day  (within  which  time  the 
woman  dies,  or  the  feoffor  marries  her  himself) ;  or  unless  he 
kills  another ;  or  in  case  he  alienes  in  fee :  that  then  and  in  any 
of  such  cases  the  estate  shall  be  vacated  and  determine ;  here 
the  condition  is  void,  and  the  estate  made  absolute  in  the  feoffee. 
For  he  hath  by  the  grant  the  estate  vested  in  him,  which  shall 
not  be  defeated  afterwards  by  a  condition  either  impossible,  ille- 
gal or  repugnant.  But  if  the  condition  be  precedent,  or  to  be 
performed  before  the  estate  vests,  as  a  grant  to  a  man  that,  if 
he  kills  another  or  goes  to  Rome  in  a  day,  he  shall  have  an  estate 
in  fee ;  here,  the  void  condition  being  precedent,  the  estate  which 
depends  thereon  is  also  void,  and  the  grantee  shall  take  nothing 
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by  the  grant:  for  he  hath  no  estate  until  the  condition  be 
performed. 

There  are  some  estates  defeasible  upon  condition  subsequent, 
that  require  a  more  peculiar  notice.    Such  are : 

4.  Tenancy  in  mortgage. — ^Estates  held  in  vadio,  in  gage, 
or  pledge;  which  are  of  two  kinds,  vivum  vadium,  or  living 
pledge;  and  mortuum  vadium,  dead  pledge,  or  mortgage. 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows  a 
sum  (suppose  200Z.)  of  another;  and  grants  him  an  estate,  as 
of  201.  per  annum,  to  hold  till  the  rents  and  profits  shall  repay 
the  sum  so  borrowed.    This  is  an  estate  conditioned  to  be  void, 
as  soon  as  such  sum  is  raised.    And  in  this  case  the  land  or 
pledge  is  said  to  be  living;  it  subsists,  and  survives  the  debt; 
and  immediately  on  the  discharge  of  that,  results  back  to  the 
borrower.    But  martuum  vadium,  a  dead  pledge,  or  mortgage 
(which  is  much  more  common  than  the  other),  is  where  a  man 
borrows  of  another  a  specific  sum  (e.  g.,  2001.)  and  grants  him 
an  estate  in  fee,  on  condition  that  if  he,  the  mortgagor,  shall 
repay  the  mortgagee  the  said  sum  of  2001.  on  a  certain  day  men- 
tioned in  the  deed,  then  the  mortgagor  may  re-enter  on  the 
estate  so  granted  in  pledge;  or,  as  is  now  the  more  usual  way, 
then  the  mortgagee  shall  re-convey  the  estate  to  the  mortgagor: 
in  this  case,  the  land,  which  is  so  put  in  pledge,  is  by  law,  in 
case  of  non-payment  at  the  time  limited,  forever  dead  and  gone 
from  the ,  mortgagor ;  and  the  mortgagee's  estate  in  the  lands 
is  then  no  longer  conditional,  but  absolute.    But,  so  long  as  it 
continues  conditional,  that  is,  between  the  time  of  lending  the 
money,  and  the  time  allotted  for  payment,  the  mortgagee  is 
called  tenant  in  mortgage.     But  as  it  was  formerly  a  doubt, 
whether,  by  taking  such  estate  in  fee,  it  did  not  become  liable 
to  the  wife's  dower,  and  other  incumbrances,  of  the  mortgagee 
(though  that  doubt  has  been  long  ago  overruled  by  our  courts 
of  equity),  it  therefore  became  usual  to  grant  only  a  long  term 
of  years  by  way  of  mortgage;  with  condition  to  be  void  on 
repayment  of  the  mortgage-money ;  which  course  has  been  since 
pretty  generally  continued,  principally  because  on  the  death 
of  the  mortgagee  such  term  becomes  vested  in  his  personal 
representatives^  who  alone  are  entitled  in  equity  to   receive 
the  money  lent,  of  whatever  nature  the  mortgage  may  happen 
to  be. 
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Bight  of  possession.  As  soon  as  the  estate  is  created,  the 
mortgagee  may  immediately  enter  on  the  lands ;  but  is  liable  to 
be  dispossessed,  upon  performance  of  the  condition  by  payment 
of  the  mortgage-money  at  the  day  limited.  And  therefore  the 
usual  way  is  to  agree  that  the  mortgagor  shall  hold  the  land  till 
the  day  assigned  for  payment ;  when,  in  case  of  failure,  whereby 
the  estate  becomes  absolute,  the  mortgagee  may  enter  upon  it 
and  take  possession,  without  any  possibility  at  law  of  being 
afterwards  evicted  by  the  mortgagor,  to  whom  the  land  is.  now 
forever  dead. 

5.  Equity  of  redemption. — ^But  here  again  the  courts  of 
equity  interpose;  and  though  a  mortgage  be  thus  forfeited  and 
the  estate  absolutely  vested  in  the  mortgagee  at  the  common  law, 
yet  they  will  consider  the  real  value  of  the  tenements  compared 
with  the  sum  borrowed.  And,  if  the  estate  be  of  greater  value 
than  the  sum  lent  thereon,  they  will  allow  the  mortgagor  at  any 
reasonable  time  to  recall  or  redeem  his  estate;  paying  to  the 
mortgagee  his  principal,  interest,  and  expenses:  for  otherwise, 
in  strictness  of  law,  an  estate  worth  lOOi.  might  be  forfeited  for 
non-payment  of  1001.  or  a  less  sum.  This  reasonable  advantage, 
allowed  to  mortgagors,  is  called  the  equity  of  redemption :  and 
this  enables  a  mortgagor  to  call  on  the  mortgagee,  who  has  pos- 
session of  his  estate,  to  deliver  it  back  and  account  for  the  rents 
and  profits  received,  on>payment  of  his  whole  debt  and  interest ; 
thereby  turning  the  mortuum  into  a  kind  of  vivum  vadium. 
But,  on  the  other  hand,,  the  mortgagee  may  either  compel  the 
sale  of  the-  estate,  in  order  to  get  the  whole  of  his  money  imme- 
diately; or  else  call  upon  the  mortgagor  to  redeem  his  estate 
pftsently,  or  in  default  thereof,  to  be  forever  foreclosed  from 
redeeming  the  same;  that  is,  to  lose  his  equity  of  redemption 
without  possibility  of  recall.  And  also,  in  some  cases  of  fraudu- 
lent mortgages,  the  fraudulent  mortgagor  forfeits  all  equity  of 
redemption  whatsoever.  It  is  not  however  usual  for  mortgagees 
to  take  possession  of  the  mortgaged  estate,  unless  where  the 
security  is  precarious,  or  small;  or  where  the  mortgagor  neglects 
even  the  payment  of  interest :  when  the  mortgagee  is  frequently 
obliged  to  bring  an  ejectment,  and  take  the  land  into  his  own 
hands  in  the  nature  of  a  pledge,  or  the  pignus  of  the  Roman 
law :  whereas,  whilfe  it  remains  in  the  hands  of  the  mortgagor,  it 
more  resembles  their  hypotheca,  which  was,  where  the  possession 
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of  the  thing  pledged  remained  with  the  debtor.  But  by  statute 
7  Geo.  II,  c.  20,  after  payment  or  tender  by  the  mortgagor  of 
principal,  interest,  and  costs,  the  mortgagee  can  maintain- no 
ejectment ;  but  may  be  compelled  to  re-assign  his  securities.  In 
Glanvil's  time,  when  the  universal  method  of  conveyance  was 
by  livery  of  seisin  or  corporal  tradition  of  the  lands,  no  gage  or 
pledge  of  lands  was  good  unless  possession  was  also  delivered 
to  the  creditor. 

6.  Other  security  interests  in  land. — Another  species  of 
estates,  defeasible'  on  condition  subsequent,  are  those  held  by 
statute  merchant,  and  statute  staple;  which  are  very  nearly 
related  to  the  vivum  vadium  before  mentioned,  or  estate  held 
till  the  profits  thereof  shall  discharge  a  debt  liquidated  or  ascer- 
tained. For  both  the  statute  merchant  and  statute  staple  are 
securities  for  money ;  the  one  entered  into  before  the  chief  magis- 
trate of  some  trading  town,  pursuant  to  the  statute  13  Edw.  I, 
de  mercatoribus  (of  merchants),  and  thence  called  a  statute  mer- 
chant ;  the  other  pursuant  to  the  statute  27  Edw.  Ill,  c.  9,  before 
the  mayor  of  the  staple,  that  is  to  say,  the  grand  mart  for  the 
principal  commodities  or  manufactures  of  the  kingdom,  formerly 
held  by  act  of  parliament  in  certain  trading  towns,  from  whence 
this  security  is  called  a  statute  staple.  They  are  both,  I  say, 
securities  for  debts  acknowledged  to  be  due;  and  originally 
permitted  only  among  traders,  for  the  benefit  of  commerce; 
whereby  not  only  the  body  of  the  debtor  may  be  imprisoned,  and 
his  goods  seized  in  satisfaction  of  the  debt,  but  also  his  lands 
may  be  delivered  to  the  creditor,  till  out  of  the  rents  and  profits 
of  them  the  debt  may  be  satisfied ;  and,  during  such  time  as  the 
creditor  so  holds  the  lands,  he  is  tenant  by  statute  merchant  «r 
statute  staple. 

Another  similar  conditional  estate,  created  by  operation  of 
law,  for  security  and  satisfaction  of  debts,  is  called,  an  estate  iy 
elegit.  At  present  I  need  only  mention  elegit,  that  name  of  a 
writ,  founded  on  the  statute  of  "Westm.  2,  by  which,  after  a 
plaintiff  has  obtained  judgment  for  his  debt  at  law,  the  sheriff 
gives  him  possession  of  one-half  of  the  defendant's  lands,  to  be 
occupied  and  enjoyed  until  judgment  be  fully  paid. 
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CHAPTEE  XXIX. 
EQUITABLE  ESTATES. 

1.  Invention  of  uses. — ^Alienation  in  mortmain,  in  mortua 
manu,  is  an  alienation  of  lands  or  tenements  to  any  corporation, 
sole  or  aggregate,  ecclesiastical  or  temporal.  But  these  purchases 
having  been  chiefly  made  by  religious  houses,  in  consequence 
whereof  the  lands  became  perpetually  inherent  in  one  dead  hand, 
this  hath  occasioned  the  general  appellation  of  mortmain  to  be 
applied  to  such  alienations,  and  the  religious  houses  themselves 
to  be  principally  considered  in  forming  the  statutes  of  mort- 
main. In  spite  of  many  legislative  acts  to  prevent  the  accumu- 
lations of  lands  by  .monasteries,  it  was  found  difficult  to  set 
bounds  to  ecclesiastical  ingenuity;  for  when  they  were  driven 
out  of  all  their  former  holds,  they  devised  a  new  method  of  con- 
veyance, by  which  the  lands  were  granted,  not  to  themselves 
directly,  but  to  nominal  feoffees  to  the  use  of  the  religious  houses. 

Ttis  notion  was  transplanted  into  England  from  the  civil  law, 
about  the  close  of  the  reign  of  Edward  III,  by  means  of  the 
foreign  ecclesiastics ;  who  introduced  it  to  evade  the  statuses  of 
mortmain,  by  obtaining  grants  of  lands,  not  to  their  religious 
houses  directly,  but  to  the  use  of  the  religious  houses:  which 
the  clerical  chancellors  of  those  times  held  to  be  nominal  feofee 
binding  in  conscience;  and  therefore  assumed  the  jurisdiction 
which  Augustus  had  vested  in  his  praetor,  of  compelling  the 
execution  of  such  trusts  in  the  court  of  chancery.  And  as  it  was 
most  easy  to  obtain  such  grants  from  dying  persons,  a  maxim 
was  established,  that  though  by  law  the  lands  themselves  were 
not  devisable,  yet  if  a  testator  had  enfeoffed  another  to  his  own 
use,  and  so  was  possessed  of  the  use  only,  such  use  was  devisable 
by  will. 

Use  may  be  defined  as  a  confidence  reposed  in  another  who 
was  tenant  of  the  land,  that  he  should  dispose  of  the  land 
according  to  the  intentions  of  cestuy  que  use,  for  him  to  whose 
use  it  was  granted,  and  suffer  him  to  take  the  profits.    As,  if  a 
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feoffment  was  made  to  A  and  his  heirs,  to  the  use  of  (or  in  trust 
for)  B  and  his  heirs;  here  at  the  common  law  A  had  the  legal 
property,  seisin,  and  possession  of  the  land,  but  B,  the  cestuy  que 
use,  was  in  conscience  and  equity  to  have  the  profits  and  disposal 
of  it. 

Yet,  the  idea  being  once  introduced,  however  fraudulently,  it 
afterwards  continued  to  be  often  innocently^  and  sometimes  very 
laudably,  applied  to  a  number  of  civil  purposes:  particularly  as 
it  removed  the  restraint  of  alienations  by  will,  and  permitted  the 
owner  of  lands  in  his  lifetime  to  make  various  designations  of 
their  profits,  as  prudence,  or  justice,  or  family  convenience, 
might  from  time  to  time  require.  Till  at  length,  during  our  long 
wars  in  France,  and  the  subsequent  civil  commotions  between  the 
houses  of  York  and  Lancaster,  uses  grew  almost  universal; 
through  the  desire  that  men  had  (when  their  lives  were  continu- 
ally in  hazard)  of  providing  for  their  children  by  will,  and 
securing  their  estates  from  forfeitures;  when  each  of  the  con- 
tending parties,  as  they  became  uppermost,  alternately  attainted 
the  other.  Wherefore,  about  the  reign  of  Edw.  IV  (before  whose 
time.  Lord  Bacon  remarks;  there  are  not  six  cases  to  be  found 
relating  to  the  doctrine-  of  uses) ,  the  courts  of  equity  began  to 
reduce  them  to  something  of  a  regular  system. 

2.  Interest  of  tiie  cestuy  que  use. — Originally  it  was  held 
that  the  chancery  could  give  no  relief,  but  against  the  very 
person  himself  intrusted  for  cestuy  que  use,  and  not  against  his 
heir  or  alienee.  This  was  altered  in  the  reign  of  Henry  VI,  with 
respect  to  the  heir;  and  afterwards  the  same  rule,  by  a  parity 
of  reason,  was  extended  to  such  alienees  as  had  purchased  either 
without  a  valuable  consideration,  or  with  an  express  notice  of 
the  use.  But  a  purchaser  for  a  valuable  consideration  without 
notice,  might  hold  the  land  discharged  of  any  trust  or  confidence. 

The  nature  of  the  use,  or  interest  of  cestuy  que  use,  was 
learnedly  refined  upon  with  many  elaborate  distinctions.  And, , 
(1)  it  was  held  that  nothing  could  be  granted  to  a  use,  whereof 
the  use  is  inseparable  from  the  possession ;  as  annuities,  ways, 
commons,  and  authorities,  qum  ipso  usu  consumuntur  (which  are 
consumed  by  the  use  itself) :  or  whereof,  the  seisin  could  not  be 
instantly  given.  (2)  A  use  could  not  be  raised  without  a  suffi- 
cient consideration.  For  where  a  man  makes  a  feoffment  to 
another,  without  any  consideration,  equity  presumes  that  he 
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meant  it  to  the  use  of  himself,  unless  he  expressly  declares  it 
to  be  to  the  use  of  another,  and  then  nothing  shall  be  presumed 
contrary  to  his  own  expressions.  But  if  either  a  good  or  valuable 
consideration  appears,  equity  will  immediately  raise  a  use  corre- 
spondent to  such  consideration.  (3)  Uses  were  descendible 
according  to  the  rules  of  the  common  law,  in  the  case  of  inherit- 
ances in  possession ;  for  in  this  and  many  other  respects  CBquitas 
sequitur  legem  (equity  follows  law),  and  cannot  establish  a 
different  rule  of  property  from  that  which  the  law  has, estab- 
lished. (4)  Uses  might  be  assigned  by  secret  deeds  between  the 
parties,  or  be  devised  by  last  will  and  testament;  for,  as  the 
legal  estate  in  the  soil  was  not  transferred  by  these  transactions, 
no  livery  of  seisin  was  necessary;  and,  as  the  intention  of  the 
parties  was  the  leading  principle  in  this  species  of  property,  any 
instrument  declaring  that  intention  was  allowed  to  be  binding 
in  equity.  But  cestuy  que  use  could  not  at  common  law  aliene 
the  legal  interest  of  the  lands,  without  the  concurrence  of  his 
feoffee ;  to  whom  he  was  accounted  by  law  to  be  only  tenant  at 
sufferance.  (5)  Uses  were  not  liable  to  any  of  the  feudal  bur- 
thens; and  particularly  did  not  escheat  for  felony  or  other 
defect  of  blood;  for  escheats,  etc.,  are  the  consequence  of  tenure, 
and  uses  are  held  of  nobody :  but  the  land  itself  was  liable  to 
escheat,  whenever  the  blood  of  feoffee  to  uses  was  extinguished 
by  crime  or  by  defect;  and  the  lord  (as  was  before  observed) 
might  hold  it  discharged  of  the  use.  (6)  No  wife  could -be 
endowed,  or  husband  have  his  curtesy,  of  a  use:  for  no  tinist 
was  declared  for  their  benefit,  at  the  original  grant  of  the  estate. 
And  therefore  it  became  customary,  when  most  estates  were  put 
in  use,  to  settle  before  marriage  some  joint  estate  to  the  use  of 
the  husband  and  wife  for  their  lives;  which  was  the  original 
'of  modern  jointures.  (7)  A  use  could  not  be  extended  by  writ  of 
elegit,  or  other  legal  process,  for  the  debts  of  cestuy  que  use. 
For,  being  merely  a  creature  of  equity,  the  common  law,  which 
looked  no  farther  than  to  the  person  actually  seised  of  the  land, 
could  award  no  process  against  it. 

3.  Statute  of  uses. — These  provisions  all  tended  to  con- 
sider cestuy  que  use  as  the  real  owner  of  the  estate;  and  at 
length  that  idea  was  carried  into  full  effect  by  the  statute  27 
Hen.  VIII,  c.  10,  which  is  usually  called  the  statute  of  uses,  or, 
in  conveyances  and  pleadings,  the  statute  for  transferring  uses 
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into  possession.  The  statute  of  Henry  VIII,  after  reciting  the 
various  inconveniences  of  uses,  enacts,  that  "When  any  person 
shall  be  seised  of  lands,  etc.,  to  the  use,  confidence,  or  trust  of 
any  other  person  or  body  politic,  the  person  or  corporation  enti- 
tled to  the  use  in  fee-simple,  fee-tail,  for  life,  or  years,  or  other- 
wise, shall  from  thenceforth  stand  and  be  seised  or  possessed  of 
land,  &c.,  of  and  in  the  like  estates  as  they  have  in  the  use, 
trust,  or  confidence ;  and  that  the  estate  of  the  person  so  seised 
to  uses  shall  be  deemed  to  be  in  him  or  them  that  have  the  use, 
in  such  quality,  manner,  form,  and  condition,  as  they  had  before 
in  use."  The  statute  thus  executes  the  use,  as  our  lawyers  term 
it;  that  is,  conveys  the  possession  to  the  use,  and  transfers  the 
use  into  possession;  thereby  making  cestuy  que  use  complete 
owner  of  the  lands  and  tenements,  as  well  at  law  as  in  equity. 
Effect  of  statute.  The  statute  having  thus  not  abolished  the 
conveyance  to  uses,  but  only  annihilated  the  intervening  estate 
of  the  feoffee,  and  turned  the  interest  of  cestuy  que  use  into  a 
legal  instead  of  an  equitable  ownership;  the  courts  of  common 
law  began  to  take  cognizance  of  uses,  instead  of  sending  the 
party  to  seek  his  relief  in  chancery.  And,  considering  them 
now  as  merely  a  mode  of  conveyance,  very  many  of  the  rules 
before  established  in  equity  were  adopted  with  improvements 
by  the  judges  of  the  common  law.  The  same  persons  only  were 
held  capable  of  being  seised  to  a  use,  the  same  considerations  were 
necessary  for  raising  it,  and  it  could  only  be  raised  of  the  same 
hereditaments  as  formerly.  But  as  the  statute,  the  instant  it 
was  raised,  converted  it  into  an  actual  possession  of  the  land,  a 
great  number  of  the  incidents,  that  formerly  attended  it  in  its 
fiduciary  state,  were  now  at  an  end.  The  land  could  not  escheat 
or  be  forfeited  by  the  act  or  defect  of  the  feoffee,  nor  be  aliened 
to  any  purchaser  discharged  by  the  use,  nor  be  liable  to  dower  or" 
curtesy  on  account  of  the  seisin  of  such  feoffee ;  because  the  legal 
estate  never  rests  in  him  for  a  moment,  but  is  instantaneously 
transferred  to  cestuy  que  use  as  soon  as  the  use  is  declared. 
And,  as  the  use  and  land  wer&  now  convertible  terms,  they  be- 
came liable  to  dower,  curtesy,  and  escheat,  in  consequence  of  the 
seisin  of  cestuy  que  use,  who  was  now  become  the  terre-tenant 
also ;  and  they  likewise  were  no  longer  devisable  by  will. 

4.    Springing  and  shifting  uses. — The  various  necessities  of 
mankind  induced  also  the  judges  very  soon  to  depart  from  the 
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rigor  and  simplicity  of  the  rules  of  the  common  law,  and  to 
allow  a  more  minute  and  complex  construction  upon  conveyances 
to  uses  than  upon  others.  Hence  it  was  adjudged  that  the  use 
need  not  always  be  executed  the  instant  the  conveyance  is  made : 
but,  if  it  cannot  take  effect  at  that  time,  the  operation  of  the 
statute  may  wait  till  the  use  shall  arise  upon  some  future  con- 
tingency, to  happen  within  a  reasonable  period  of  time ;  and  in 
the  meanwhile  the  ancient  use  shall  remain  in  the  original 
grantor:  as,  when  lands  are  conveyed  to  the  use  of  A  and  B, 
after  a  marriage  shall  be  had  between  them,  or  to  the  use  of  A 
and  his  heirs  till  B  shall  pay  him  a  sum  of  money,  and  then  to 
the  use  of  B  and  his  heirs.  Which  doctrine,  when  devises  by 
will  were  again  introduced,  and  considered  as  equivalent  in  point 
of  construction  to  declaration  of  uses,  was  also  adopted  in  favor 
of  executory  devises. 

But  herein  these,  which  are  called  contingent  or  springing 
uses,  differ  from  an  executory  devise;  in  that  there  must  be  a 
person  seised  to  such  uses  at  the  time  when  the  contingency 
happens,  else  they,  can  never  be  executed  by  the  statute ;  and 
therefore  if  the  estate  of  the  feoffee  to  such  use  be  destroyed  by 
alienation  or  otherwise,  before  the  contingency  arises,  the  use  is 
destroyed  forever ;  whereas  by  an  executory  devise  the  freehold 
itself  is  transferred  to  the  future  devisee.  And,  in  both  these 
cases,  a  fee  may  be  limited  to  take  effect  aiter  a  fee;  because, 
though  that  was  forbidden  by  the  common  law  in  favor  of  the 
lord's  escheat,  yet  when  the  legal  estate  was  not  extended  beyond 
one  fee-simple,  such  subsequent  uses  (after  a  use  in  fee)  were 
before  the  statute  permitted  to  be  limited  in  equity;  and  then 
the  statute  executed  the  legal  estate  in  the  same  manner  as  the 
use  before  subsisted.-  It  was  also  held,  that  a  use,  though  exe- 
cuted, may  change  from  one  to  another  by  circumstances,  ex  post 
facto ;  as,  if  A  makes  a  feoffment  to  the  use  of  his  intended  wife 
and  her  eldest  son  for  their  lives ;  upon  the  marriage  the  wife 
takes  the  whole  use  in  severalty;  and  upon  the  birth  of  a  son, 
the  use  is  executed  jointly  in  them  both.  This  is  sometimes  called 
a  secondary,  sometimes  a  shifting  use. 

And,  whenever  the  use  limited  by  the  deed  expires,  or  cannot 
vest,  it  returns  back  to  him  who  raised  it,  after  such  expiration, 
or  during  sucli  impossibility,  and  is  styled  a  resulting  use.  As, 
if  a  man  makes  a  feoffment  to  the  use  of  his  intended  wife,  for 
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life,  with  remainder  to  the  use  of  her  first-born  son  in  tail; 
here,  till  he  marries,  the  use  results  back  to  himself ;  after  mar- 
riage, it  is  executed  in  the  wife'f or  life :  and  if  she  dies  without 
issue,  the  whole  results  back  to  him  in  fee. 

Power  of  revocation.  It  was  likewise  held,  that  the  uses  orig- 
inally declared  may  be  revoked  at  any  future  time,  and  new 
uses  be  declared  of  the  land,  provided  the  grantor  reserved  to 
himself  such  a  power  at  the  creation  of  the  estate ;  whereas  the 
utmost  that  the  common  law  would  allow,  was  a  deed  of  de- 
feazance  coeval  with  the  grant  itself,  and  therefore  esteemed  a 
part  of  it,  upon  events  specially  mentioned.  And,  in  case  of 
such  a  revocation,  the  old  uses  were  held  instantly  to  cease,  and 
the  new  ones  to  become  executed  in  their  stead.  And  this  was 
permitted,  partly  to  indulge  the  conveniences,  and  partly  the 
caprice  of  mankind;  who  (as  Lord  Bacon  observes)  have  always 
affected  to  have  the  disposition  of  their  property  revocable  in 
their  own  time,  and  irrevocable  ever  afterwards. 

5.  Establishment  of  trusts. — ^By  this  equitable  train  of  de- 
cisions in  the  courts  of  law,  the  power  of  the  court  of  chancery 
over  landed  property  was  greatly  curtailed  and  diminished. 
But  one  or  two  technical  scruples,  which  the  judges  found  it 
hard  to  get  over,  restored  it  with  tenfold  increase.  They  held, 
in  the  first  place,  that  "no  use  could  be  limited  on  a  use;"  and 
that  when  a  man  bargains  and  sells  his  land  for  money,  whiflj 
raises  a  use  by  implication  to  the  bargainee,  the  limitation  of  a 
farther  use  to  another  person  is  repugnant,  and  therefore  void. 
And  therefore  on  a  feoffment  to  A  and  his  heirs,  to  the  use  of  B 
and  his  heirs,  in  trust  for  C  and  his  heirs,  they  held  that  the 
statute  executed  only  the  first  use,  and  that  the  second  was  a 
mere  nullity:  not  adverting,  that  tiie  instant  the  first  use  was 
executed  in  B,  he  became  seised  to  the  use  of  C,  which  second 
use  the  statute  might  as  well  be  permitted  to  execute  as  it  did 
the  first ;  and  so  the  legal  estate  might  be  instantaneously  trans- 
mitted down  through  a  hundred  uses  upon  uses,  till  finally  exe- 
cuted in  the  last  cestuy  que  use.  Again;  as  the  statute  mentions 
only  such  persons  as  were  seised  to  the  use  of  others,  this  was 
held  not  to  extend  to  terms  of  years  or  other  chattel  interests, 
whereof  the  termor  is  not  seised,  but  only  possessed ;  apd  there- 
fore, if  a  term  of  one  thoiisand  years  be  limited  to  A,  to  the  use 
of  (or  in  trust  for)  B,  the  statute  does  not  execute  this  use,  but 
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leaves  it  as  at  common  law.  And  lastly  (by  more  modem  reso- 
lutions), where  lands  are  given  to  one  and  his  heirs,  in  trust  to 
receive  and  pay  over  the  profits  to  another,  this  use  is  not  exe- 
cuted by  the  statute ;  for  the  land  must  remain  in  the  trustee  to 
enable  him  to  perform  the  trust. 

Uses  revived  as  trusts.  Of  the  two  more  ancient  distinctions 
the  courts  of  equity  quickly  availed  themselves.  In  the  first 
case  it  was  evident,  that  B  was  never  intended  by  the  parties  to 
have  any  beneficial  interest;  and,  in  the  second,  the  cestuy  que 
use  of  the  term  was  expressly  driven  into  the  court  of  chancery 
to  seek  his  remedy:  and  therefore  the  court  determined,  that 
though  these  were  not  uses  which  the  statute  could  execute,  yet 
still  they  were  trusts  in  equity,  which  in  conscience  ought  to  be 
performed.  To  this  the  reason  of  mankind  assented,  and  the 
doctrine  of  uses  was  revived,  under  the  denomination  of  trusts  -, 
and  thus,  by  this  strict  construction  of  the  courts  of  law,  a  statute 
made  upon  great  deliberation,  and  introduced  in  the  most  solemn 
manner,  has  had  little  other  eifect  than  to  make  a  slight  altera- 
tion in  the  formal  words  of  a  conveyance. 

6.  Incidents  of  trust  estates. — However,  the  courts  of 
equity,  in  the  exercise  of  this  new  jurisdiction,  have  wisely 
avoided  in  a  great  degree  those  mischiefs  which  made  uses 
intolerable.  The  statute  of  frauds,  29  Car.  II,  c.  3,  having 
required  that  every  declaration,  assignment  or  grant  of  any 
trusts  in  lands  or  hereditaments  (except  such  as  arise  from  impli- 
cation or  construction  of  law),  shall  be  made  in  writing  signed 
by  the  party,  or  by  his  written  will :  the  courts  now  consider  a 
trust-estate  (either  when  expressly  declared  or  resulting  by  such 
implication)  as  equivalent  to  the  legal  ownership,  governed  by 
the  same  rules  of  property,  and  liable  to  every  charge  in  equity, 
which  the  other  is  subject  to  in  law:  and  by  a  long  series  of 
uniform  determinations,  for  now  near  a  century  past,  with  some 
assistance  from  the  legislature,  they  have  raised  a  new  system 
of  rational  jurisprudence,  by  which  trusts  are  made  to  answer 
in  general  all  the  beneficial  ends  of  uses,  without  their  incon- 
venience or  frauds.  The  trustee  is  considered  as  merely  the 
instrument  of  conveyance,  and  can  in  no  shape  aflfect  the  estate, 
unless  by  alienation  for  a  valuable  consideration  to  a  purcha^r 
without  notice;  which,  as  cestuy  que  use  is  generally  in  posses- 
sion of  the  land,  is  a  thing  that  can  rarely  happen.    The  trust 
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will  descend,  may  be  aliened,  is  liable  to  debts,  to  execution  on 
judgments,  statutes  and  recognizances  (by  the  express  provision 
of  the  statute  of  frauds),  to  forfeiture,  to  leases,  and  other 
incumbrances,  nay  even  to  the  curtesy  of  the  husband,  as  if  it 
was  an  estate  at  law.  It  has  not  yet  indeed  been  subjected  to 
dower,  more  from  a  cautious  adherence  to  some  hasty  precedents 
than  from  any  well-grounded  principle.  It  hath  also  been  held 
not  liable  to  escheat  to  the  lord,  in  consequence  of  attainder  or 
want  of  heirs ;  because  the  trust  could  never  be  intended  for  his 
benefit. 
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CHAPTEE  XXX. 
EASEMENTS  AND  INCORPOREAL  HEREDITAMENTS. 

1.  Nature  of  incorporeal  rights. — ^An  incorporeal  heredita- 
ment is  a  right  issuing  out  of  a  thing  corporate  (whether  real 
or  personal)  or  concerning,  or  annexed  to,  or  exercisable  within, 
the  same.  It  is  not  the  thing  corporate  itself,  which  may  consist 
in  lands,  houses,  jewels,  or  the  like ;  but  being  merely  a  contin- 
gent springing  right,  collateral  to  or  issuing  out  of  lands,  can 
never  be  the  object  of  sense;  that  casual  share  of  the  annual 
increase  is  not,  till  severed,  capable  of  being  shown  to  the  eye, 
nor  of  being  delivered  into  bodily  possession.  Incorporeal 
hereditaments  are  principally  of  ten  sorts:  advowsons,  tithes, 
commons,  ways,  offices,  dignities,  franchises,  corodies  or  pensions, 
annuities  and  rents. 

2.  Rig'hts  of  common. — Common,  or  right  of  common,  ap- 
pears from  its  very  definition  to  be  an  incorporeal  hereditament : 
being  a  profit  which  a  man  hath  in  the  land  of  another;  as  to 
feed  his  beasts,  to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the  like. 
And  hence  common  is  chiefly  of  four  sorts ;  common  of  pasture, 
of  piscary,  of  turbary,  and  of  estovers. 

3.  Ri|^hts  of  way. — ^Another  species  of  incorporeal  heredi- 
taments is  that  of  ways;  or  the  right  of  going  over  another 
man's  ground.  I  speak  not  here  of  the  king's  highways,  which 
lead  from  town  to  town ;  nor  yet  of  common  ways,  leading  from 
a  village  into  the  fields ;  but  of  private  ways,  in  which  a  particu- 
lar man  may  have  an  interest  and  a  right,  though  another  be 
owner  of  the  soil.  This  may  be  grounded  on  a  special  permis- 
sion ;  as  when  the  owner  of  the  land  grants  to  another  a  liberty 
of  passing  over  his  grounds,  to  go  to  church,  to  market,  or  the 
like :  in  which  case  the  gift  or  grant  is  particular,  and  confined 
to  the  grantee  alone :  it  dies  with  the  person ;  and,  if  the  grantee 
leaves  the  country,  he  cannot  assign  over  his  right  to  any  other ; 
nor  can  he  justify  taking  another  person  in  his  company.  A 
way  may  be  also  by  prescription;  as  if  all  the  inhabitants  of 
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such  a  hamlet,  or  all  the  owners  and  occupiers  of  such  a  farm, 
have  immemoriaUy  used  to  cross  such  a  ground  for  such  a  par- 
ticular purpose ;  for  this  immemorial  usage  supposes  an  original 
grant,  whereby  a  right  of  way  thus  appurtenant  to  land  or  houses 
may  clearly  be  created.  A  right  of  way  may  also  arise  by  act 
and  operation  of  law ;  for  if  a  man  grants  me  a  piece  of  ground 
in  the  middle  of  his  field,  he  at  the  same  time  tacitly  and  im- 
pliedly gives  me  a  way  to  come  at  it ;  and  I  may  cross  his  land 
for  that  purpose  without  trespass.  For  when  the  law  doth  give 
any  thing  to  one,  it  giveth  impliedly  whatsoever  is  necessary  for 
enjoying  the  same.  By  the  law  of  the  twelve  tables  at  Rome, 
where  a  man  had  the  right  of  way  over  another's  land,  and  the 
road  was  out  of  repair,  he  who  had  the  right  of  way  might  go 
over  any  part  of  the  land  he  pleased ;  which  was  the  established 
rule  in  public  as  well  as  private  ways.  And  the  law  of  England, 
in  both  cases,  seems  to  correspond  with  the  Roman. 

4.  Offices  and  dignities. — Offices,  which  are  a  right  to  ex- 
ercise a  public  or  private  employment,  and  to  take  the  fees  and 
emoluments  thereunto  belonging,  are  also  incorporeal  heredita- 
ments ;  whether  public,  as  those  of  magistrates ;  or  private,  as  of 
bailiffs,  receivers,  and  the  like.  For  a  man  may  have  an  estate 
in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for  a  term 
of  years,  or  during  pleasure  only ;  save  only  that  offices  of  public 
trust  cannot  be  granted  for  a  term  of  years,  especially  if  they 
concern  the  administration  of  justice,  for  then  they  might  per- 
haps vest  in  executors  or  administrators.  Neither  can  any  judi- 
cial office  be  granted  in  reversion:  because  though  the  grantee 
may  be  able  to  perform  it  at  the  time  of  the  grant,  yet  before  the 
office  falls  he  may  become  unable  and  insufficient:  but  minis- 
terial offices  may  be  so  granted,  for  those  may  be  executed  by 
deputy.  Also,  by  statute  5  and  6  Edw.  VI,  c.  16,  no  public  office 
(a  few  only  excepted)  shall  be  sold,  under  pain  of  disability  to 
dispose  of  or  hold  it.  For  the  law  presumes  that  he  who  buys  an 
office  will,  by  bribery,  extortion,  or  other  unlawful  means,  make 
his  purchase  good,  to  the  manifest  detriment  of  the  public. 

Dignities  bear  a  near  relation  to  offices.  It  will  be  here  suffi- 
cient to  mention  them  as  a  species  of  incorporeal  hereditaments, 
wherein  a  man  may  have  a  property  or  estate. 

5.  Franchises. — ^Franchise  and  liberty  are  used  as  synony- 
mous terms ;  and  their  definition  is  a  royal  privilege,  or  branch 
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of  the  king's  prerogative,  subsisting  in  the  hands  of  a  subject. 
Being  therefore  derived  from  the  crown,  they  must  arise  from 
the  king's  grant;  or  in  some  cases  may  be  held  by  prescription, 
which,  as  has  been  frequently  said,  presupposes  a  grant.  The 
kinds  of  them  are  various,  and  almost  infinite ;  I  wiLL  here  briefly 
touch  upon  some  of  the  principal ;  premising  only,  that  they  may 
be  vested  in  either  natural  persons  or  bodies  politic ;  in  one  man 
or  in  many;  but  the  same  identical  franchise,  that  has  before 
been  granted  to  one,  cannot  be  bestowed  on  another,  for  that 
would  prejudice  the  former  grant. 

To  be  a  county  palatine  is  a  franchise,  vested  in  a  number  of 
persons.  It  is  likewise  a  franchise,  for  a  nimiber  of  persons  to 
be  incorporated,  and  subsist  as  a  body  politic;  with  a  power 
to  maintain  perpetual  succession,  and  do  other  corporate  acts.  To 
have  a  fair  or  market :  with  the  right  of  taking  toll,  either  there 
or  at  any  other  public  places,  as  at  bridges,  wharfs,  or  the  like, 
is  a  franchise ;  which  tolls  must  have  a  reasonable  cause  of  com- 
mencement (as  in  consideration  of  repairs,  or  the  like),  else  the 
franchise  is  illegal  and  void. 

6.  Annuities  and  rents. — ^An  annuity  is  a  thing  very  dis- 
tinct from  a  rent-charge,  with  which  it  is  frequently  confounded : 
a  rent-charge  being  a  burthen  imposed  upon  and  issuing  out  of 
lands,  whereas  an  annuity  is  a  yearly  sum  chargeable  only  upon 
the  person  of  the  grantor.  Therefore,  if  a  man  by  deed  grant 
to  another  the  sum  of  201.  per  annum,  without  expressing  out  of 
what  lands  it  shall  issue,  no  land  at  all  shall  be  chained  with 
it;  but  it  is  a  mere  personal  annuity;  which  is  of  so  little 
account  in  the  law,  that  if  granted  to  an  eleemosynary  corpora- 
tion, it  is  not  within  the  statutes  of  mortmain ;  and  yet  a  man 
may  have  a  real  estate  in  it,  though  his  security  is  merely 
personal. 

Bents  are  the  last  species  of  incorporeal  hereditaments.  The 
word  rent  or  render,  reditus,  signifies  a  compensation  or  return, 
it  being  in  the  nature  of  an  acknowledgment  given  for  the  pos- 
session of  some  corporeal  inheritance.  It  is  defined  to  be  a 
certain  profit  issuing  yearly  out  of  lands  and  tenements 
corporeal. 

There  are  at  common  law  three  manner  of  rents,  rent-service, 
rent-charge,  and  renl^seck.  Rent-service  is  so  called  because  it 
hath  some  corporeal  service  incident  to  it,  as  at  the  least  fealty 
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or  the  feudal  oath  of  fidelity.  For,  if  a  tenant  holds  his  land  by 
fealty,  and  ten  shillings  rent;  or  by  the  service  of  ploughing  the 
lord's  land,  and  five  shillings  rent;  these  pecuniary  rents,  being 
connected  with  personal  services,  are  therefore  called  rent-serv- 
ice. And  for  these,  in  case  they  be  behind,  or  arrere,  at  the  day 
appointed,  the  lord  may  distrein  of  common  right,  without 
reserving  any  special  power  of  distress;  provided  he  hath  in 
himself  the  reversion,  or  future  estate  of  the  lands  and  tene- 
ments, after  the  lease  or  particular  estate  of  the  lessee  or  grantee 
is  expired.  A  rent-charge  is  where  the  owner  of  the  rent 
hath  no  future  interest,  or  reversion  expectant  in  the  land:  as 
where  a  man  by  deed  maketh  over  to  others  his  whole  estate  in 
fee-simple,  with  a  certain  rent  payable  thereout,  and  adds  to  the 
deed  a  covenant  or  clause  of  distress,  that  if  the  rent  be  arrere, 
or  behind,  it  shall  be  lawful  to  distrein  for  the  same.  In  this 
case  the  land  is  liable  to  the  distress,  not  of  common  right,  but  by 
virtue  of  the  clause  in  the  deed:  and  therefore  it  is  called  a 
rent-charge,  because  in  this  manner  the  land  is  charged  with  a 
distress,for  the  payment  of  it.  Rent-seek,  reditus  siccus,  or  bar- 
ren rent,  is  in  effect  nothing  more  than  a  rent  reserved  by  deed, 
but^  without  any  clause  of  distress. 
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CHAPTER  XXXI. 
FUTURE  ESTATES  AT  LAW. 

1.  Estates  in  possession. — We  are  now  to  consider  estates 
in  another  view;  with  regard  to  the  time  of  their  enjoy- 
ment, when  the  actual  pernancy  of  the  profits  (that  is,  the  tak- 
ing, perception,  or  receipt,  of  the  rents  and  other  advantages 
arising  therefrom)  begins.  Estates  therefore  with  respect  to 
this  consideration,  may  either  be  in  possession,  or  in  expectancy : 
and  of  expectancies  there  are  two  sorts;  one  created  by  the  act 
of  the  parties,  called  a  remainder;  the  other  by  act  of  law,  and 
called  a  reversion. 

Of  estates  in  possession  (which  are  sometimes  called  estates 
executed,  whereby  a  present  interest  passes  to  and  resides  in  the 
tenEint,  not  depending  on  any  subsequent  circumstance  or  contin- 
gency, as  in  the  ease  of  estates  executory),  there  is  little  or 
nothing  peculiar  to  be  observed.  All  the  estates  we  have  hitherto 
spoken  of  are  of  this  kind ;  for,  in  laying  down  general  rules,  we 
usually  apply  them  to  such  estates  as  are  then  actually  in  the 
tenant's  possession.  But  the  doctrine  of  estates  in  expectancy 
contains  some  of  the  nicest  and  most  abstrusp  learning  in  the 
English  law.  These  will  therefore  require  a  minute  discussion, 
and  demand  some  degree  of  attention. 

2.  Remainders. — An  estate  then  in  remainder  may  be  de- 
fined to  be  an  estate  limited  to  take  effect  and  be  enjoyed  after 
another  estate  is  determined.  As  if  a  man  seised  in  fee-simple 
granteth  lands  to  A  for  twenty  years,  and,  after  the  detemiina- 
tion  of  the  said  term,  then  to  B  and  his  heirs  forever :  here  A  is 
tenant  for  years,  remainder  to  B  in  fee.  In  the  first  place,  an 
estate  for  years  is  created  or  carved  out  of  the  fee,  and  given  to 
A ;  and  the  residue  or  remainder  of  it  is  given  to  B.  But  both 
these  interests  are  in  fact  only  one  estate;  the  present  term  of 
years  and  the  remainder  afterwards,  when  added  together,  being 
equal  only  to  one  estate  in  fee.  They  are  indeed  different  parts, 
but  they  constitute  only  one  whole;  they  are  carved  out  of  one 
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and  the  same  inheritance ;  they  are  both  created,  and  may  both 
subsist,  t(^ether ;  the  one  in  possession,  the  other  in  expectancy. 
So  if  land  be  granted  to  A  for  twenty  years,  and  after  the 
determination  of  the  said  term  to  B  for  life  5  and  after  the 
determination  of  B's  estate  for  life,  it  be  limited  to  C  and  his 
heirs  forever;  this  makes  A  a  tenant  for  years,  with  remainder 
to  B  for  life,  remainder  over  to  C  in  fee.  Now  here  the  estate 
of  inheritance  undergoes  a  division  into  three  portions ;  there  is 
first  A's  estate  for  years  carved  out  of  it;  and  after  that  B's 
estate  for  life ;  and  then  the  whole  that  remains  is  limited  to  C 
and  his  heirs.  And  here  also  the  first  estate,  and  both  the 
remainders,  for  life  and  in  fee,  are  one  estate  only;  being- noth- 
ing but  parts  or  portions  of  one  entire  inheritance ;  and  if  there 
were  a  -hundred  remainders,  it  would  still  be  the  same  thing ; 
upon  a  principle  grounded  in  mathematical  truth,  that  all  the 
parts  are  equal,  and  no  more  than  equal,  to  the  whole. 

No  remainder  on  a  fee-simple.  And  hence  also  it  is  easy  to 
collect,  that  no  remainder  can  be  limited  after  the  grant  of  an 
estate  in  fee-simple:  because  a  fee-simple  is  the  highest  and 
largest  estate  that  a  subject  is  capable  of  enjoying ;  and  he  that 
is  tenant  in  fee  hath  in  him  the  whole  of  the  estate ;  a  remainder 
therefore,  which  is  only  a  portion  or  residuary  part,  of  the  estate. 
cannot  be  reserved  after  the  whole  is  disposed  of.  A  particular 
estate,  with  all  the  remainders  expectant  thereon,  is  only  one 
fee-simple :  as  401.  is  part  of  100?.  and  60?.  is  the  remainder  of  it : 
wherefore  after  a  fee-simple  once  vested,  therfe  can  no  more  be 
a  remainder  limited  thereon,  than,  after  the  whole  lOOi.  is  appro- 
priated, there  caji  be  any  residue  subsisting. 

Thus  much  being  premised,  we  shall  be  the  better  enabled  to 
comprehend  the  rules  that  are  laid  down  by  law  to  be  observed 
in  the  creation  oi  remainders,  and  the  reasons  upon  which  those 
rules  are  founded. 

3.  The  particular  estate  precedent. — ^And,  first,  there  must 
necessarily  be  some  particular  estate  precedent  to  the  estate  in 
remainder.  As,  an  estate  for  years  to  A,  remainder  to  B  for  life ; 
or,  an  estate  for  life  to  A,  remainder  to  B  in  tail.  This  precedent 
estate  is  called  the  particular  estate,  as  being  only  a  small  part, 
or  particula,  of  the  inheritance;  the  residue  or  remainder  of 
which  is  granted  over  to  another.  The  necessity  of  creating  this 
preceding  particular  estate,  in  order  tp  make  a  good  remainder, 
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arises  from  this  plain  reason :  that  remainder  is  a  relative  expres- 
sion, and  implies  that  some  part  of  the  thing  is  previously  dis^ 
posed  of  ;^  for  where  the  whole  is  conveyed  at  once,  there  cannot 
possibly  exist  a  remainder;  but  the  interest  granted,  whatever 
it  be,  will  be  an  estate  in  possession. 

No  freehold  to  commence  in  futuro  at  law.  An  estate  created 
to  commence  at  a  distant  period  of  time,  without  any  intervening 
estate,  is  therefore  properly  no  remainder ;  it  is  the  whole  of  the 
gift,  and  not  a  residuary  part.  And  such  future  estates  can 
only  be  made  of  chattel  interests ;  which  were  considered  in  the 
light  of  mere  contracts  by  the  ancient  law,  to  be  executed  either 
now  or  hereafter,  as  the  contracting  parties  should  agree ;  but  an 
estate  of  freehold  must  be  created  to  commence  immediately! 
For  it  is  an  ancient  rule  of  the  common  law,  that  an  estate  of 
freehold  cannot  be  created  to  commence  in  futuro;  but  it  ought 
to  take  effect  presently  either  in  possession  or  remainder;  be- 
cause at  common  law  no  freehold  in  lands  could  pass  without 
livery  of  seisia;  which  must  operate  either  immediately,  or  not 
at  all.  It  would  therefore  be  contradictory,  if  an  estate,  which 
is  not  to  commence  till  hereafter,  could  be  granted  by  a  convey- 
ance which  imports  an  immediate  possession.  Therefore,  though 
a  lease  to  A  for  seven  years,  to  commence  from  next  Michaelmas, 
is  good ;  yet  a  conveyance  to  B  of  lands,  to  hold  to  him  and  his 
heirs  forever  from  the  end  of  three  years  next  ensuing,  is  void. 

So"  when  it  is  intended  to  grant  an  estate  of  freehold,  whereof 
the  enjoyment  shall  be  deferred  till  a  future  time,  it  is  necessary 
to  create  a  previous  particular  estate, .  which  may  subsist  till 
that  period  of  time  is  completed ;  and  for  the  grantor  to  deliver 
immediate  possession  of  the  land  to  the  tenant  of  this  particular 
estate,  which  is  construed  to  be  giving  possession  to  him  in  re- 
mainder, since  his  estate  and  that  of  the  particular  tenant  are 
one  and  the  same  estate  in  law.  As,  where  one  leases  to  A  for 
three  years,  with  remainder  to  B  in  fee,  and  makes  livery  of 
seisin  to  A;  hereby  the  livery  of  the  freehold  is  immediately 
created,  and  vested  in  B,  during  the  continuance  of  A's  term  of 
years.  The  whole  estate  passes  at  once  from  the  grantor  to  the 
grantees,  and  the  remainder-man  is  seised  of  Ms  remainder  at 
the  same  time  that  the  termor  is  possessed  of  his  term.  The 
enjoyment  of  it  must  indeed  be  i^ef errej^  tiE  hereafter^  but  it  is 
to  all  intents  and  purposes  an  estate  commencing  in  proBsenti 
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(immediately),  though  to  be  occupied  and  enjoyed  in  futuro 
(at  a  future  period). 

As  no  remainder  can  be  created  without  such  a  precedent  par- 
ticular estate,  therefore  the  particular  estate  is  said  to  support 
the  remainder.  But  a  lease  at  will  is  not  held  to  be  such  a  par- 
ticular estate  as  will  support  a  remainder  over.  For  an  estate 
at  will  is  of  a  nature  so  slender  and  precarious  that  it  is  not 
looked  upon  as  a  portion  of  the  inheritance ;  and  a  portion  must 
first  be  taken  out  of  it,  in  order  to  constitute  a  remainder. 
Besides,  if  it  be  a  freehold  remainder,  livery  of  seisin  must  be 
given  at  the  time  of  its  creation ;  and  the  entry  of  the  grantor 
to  do  this  determines  the  estate  at  wiU  in  the  very  instant  in 
■which  it  is  made :  or  if  the  remainder  be  a  chattel  interest,  though 
perhaps  the  deed  of  creation  might  operate  as  a  future  contract, 
if  the  tenant  for  years  be  a  party  to  it,  yet  it  is  void  by  way 
of  remainder :  for  it  is  a  separate,  independent  contract,  distinct 
from  the  precedent  estate  at  will;  and  every  remainder  must 
be  part  of  one  and  the  same  estate,  out  of  which  the  preceding 
particular  estate  is  taken.  And  hence  it  is  generally  true,  that 
if  the  paii;icular  estate  is  void  in  its  creation,  or  by  any  means 
is  defeated  afterwards,  the  remainder  supported  thereby  shall 
be  defeated  also :  as  where  the  particular  estate  is  an  estate  for 
the  life  of  a  person  not  in  esse;  or  an  estate  for  life  upon  condi- 
tion, on  breach  of  which  condition  the  grantor  enters  and  avoids 
the  estate;  in  either  of  these  cases  the  remainder  over  is  void. 

4.  When  created. — A  second  rule  to  be  observed  is  this; 
that  the  remainder  must  commence  or  pass  out  of  the  grantor 
at  the  time  of  the  creation  of  the  particular  estate.  As,  where 
there  is  an  estate  to  A  for  life,  with  remainder  to  B  in  fee :  here 
B's  remainder  in  fee  passes  from  the  grantor  at  the  same  time 
that  seisin  is  delivered  to  A  of  his  life  estate  in  possession.  And 
it  is  this  which  induces  the  necessity  at  common  law  of  livery 
of  seisin  being  made  on  the  particular  estate,  whenever  a  free- 
hold remainder  is  created.  For,  if  it  be  limited  even  on  an  estate 
for  years,  it  is  necessary  that  the  lessee  for  years  should  have 
livery  of  seisin,  in  order  to  convey  the  freehold  from  and  out  of 
the  grantor,  otherwise  the  remainder  is  void.  Not  that  the  livery 
is  necessary  to  strengthen  the  estate  for  years;  but,  as  livery 
of  the  land  is  requisite  to  convey  the  freehold,  and  yet  cannot 
be  given  to  him  in  remainder  without  infringing  the  possession 
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of  the  lessee  for  years,  therefore  the  law  allows  such  livery,  made 
to  the  tenant  of  the  particular  estate,  to  relate  and  inure  to  him 
in  remainder,  as  both  are  but  one  estate  in  law. 

5.  When  it  must  vest. — A  third  rule  respecting  remain- 
ders is  this :  that  the  remainder  must  vest  in  the  grantee  during 
the  continuance  of  the  particular  estate,  or  eo  instanti  (from  the 
instant)  that  it  determines.  As,  if  A  be  tenant  for  life,  remain- 
der to  B  in  tail:  here  B's  remainder  is  vested  in  him,  at  the 
creation  of  the  particular  estate  to  A  for  life :  or  if  A  and  B  be 
tenants  for  their  joint  lives,  remainder  to  the  survivor  in  fee; 
bere,  though  during  their  joint  lives,  the  remainder  is  vested  in 
neither,  yet  on  the  death  of  either  of  them,  the  remainder  vests 
instantly  in  the  survivor:  wherefore  both  these  are  good  re- 
mainders. But,  if  an  estate  be  limited  to  A  for  life,  remainder 
to  the  eldest  son  of  B  in  tail,  and  A  dies  before  B  hath  any  son ; 
here  the  remainder  will  be  void,  for  it  did  not  vest  in  any  one 
during  the  continuance,  nor  at  the  determination,  of  the  particu- 
lar estate :  and  even  supposing  that  B  should  afterwards  have 
a  son,  he  shall  not  take  by  this  remainder;  for  as  it  did  not  vest 
at  or  before  the  end  of  the  particular  estate,  it  never  can  vest 
at  all,  but  is  gone  forever.  And  this  depends  upon  the  principle 
before  laid  down,  that  the  precedent  particular  estate,  and  the 
remainder,  are  one  estate  in  law;  they  must  therefore  subsist 
and  be  in  esse  at  one  and  the  same  instant  of  time,  either  during 
the  continuance  of  the  first  estate,  ox  at  the  very  instant  when 
that  determines,  so  that  no  other  estate  can  possibly  come  between 
them.  For  there  can  be  no  intervening  estate  between  the  par- 
ticular estate  and  the  remainder  supported  thereby:  the  thing 
supported  must  fall  to  the  ground,  if  once  its  support  be  severed 
fi"om  it. 

6.  Contingent  and  vested  remainders. — ^It  is  upon  these 
rules,  but  principally  the  last,  that  the  doctrine  of  contingent 
remainders  depends.  For  remainders  are  either  vested  or  con- 
tingent. Vested  remainders  (or  remainders  executed,  whereby 
a  present  interest  passes  to  the  party,  though  to  be  enjoyed  in 
futuro)  are  where  the  estate  is  invariably  fixed,  to  remain  to  a 
determinate  person,  after  the  particular  estate  is  spent.  As  if 
A  be  tenant  for  twenty  years,  remainder  to  B  in  fee;  here  B's 
is  a  vested  remainder,  which  nothing  can  defeat  or  set  aside. 

Contingent  or  executory  remainders    (whereby  no  present 
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interest  passes)  are  where  the  estate  in  remainder  is  limited  to 
take  effect,  either  to  a  dubious  and  uncertain  person,  or  upon 
a  dubious  and  uncertain  event ;  so  that  the  particular  estate  may 
chance  to  be  determined,  and  the  remainder  never  take  effect. 

First,  they  may  be  limited  to  a  dubious  and  uncertain  person. 
As  if  A  be  tenant  for  life,  with  remainder  to  B's  eldest  son  (then 
unborn)  in  tail;  this  is  a  contingent  remainder,  for  it  is  imcer- 
tain  whether  B  will  have  a  son  or  no ;  but  the  instant  that  a  son 
is  bom,  the  remainder  is  no  longer  contingent,  but  vested. 
Though,  if  A  had  died  before  the  contingency  happened,  that  is, 
before  B  's  son  was  bom,  the  remainder  would  have  been  abso- 
lutely gone ;  for  the  particular  estate  was  determined  before  the 
remainder  could  vest.  Nay,  by  the  strict  rule  of  law,  if  A  were 
tenant  for  life,  remainder  to  his  own  eldest  son  in  tail,  and  A 
died  without  issue  bom,  but  leaving  his  wife  enceinte,  or  big  with 
child,  and  after  his  death  a  posthmnous  son  was  bom,  this  son 
could  not  take  the  land  by  virtue  of  this  remainder;  for  the  par- 
ticular estate  determined  before  there  was  any  person  im  esse, 
in  whom  the  remainder  could  vest.  But,  to  remedy  this  hard- 
ship, it  is  enacted  by  statute  10  and  11  Wm.  Ill,  c.  16,  that 
posthumous  children  shall  be  capable  of  taking  in  remainder,  in 
the  same  manner  as  if  they  had  been  born  in  their  father's  life- 
time: that  is,  the  remainder  is  allowed  to  vest  in  them,  while 
yet  in  their  mother's  womb. 

Uncertain  person.  This  species  of  contingent  remainders  to  a 
person  not  in  being,  must  however  be  limited  to  some  one,  that 
may  by  common  possibility,  or  potentia  propinqua,  be  in  esse 
at  or  before  any  particular  estate  determines.  As  if  an  estate 
be  made  to  A  for  life,  remainder  to  the  heirs  of  B ;  now,  if  A 
dies  before  B,  the  remainder  is  at  an  end;  for  during  B's  life 
he  has  no  heir,  nemo  est  hares  viventis  (no  one  is  heir  to  the 
living) :  but  if  B  dies  first,  the  remainder  then  immediately  vests 
in  his  heir,  who  will  be  entitled  to  the  land  on  the  death  of  A. 
This  is  a  good  contingent  remainder,  for  the  possibility  of  B's 
dying  before  A  is  potentia  propinqua,  and  therefore  allowed  in 
law.  But  a  remainder  to  the  right  heirs  of  B  (if  there  be  no 
such  person  as  B  in  esse),  is  void.  For  here  there  must  two 
contingents  happen ;  first,  that  such  a  person  as  B  shaU  be  bom ; 
and,  secondly,  that  he  shall  also  die  during  the  continuance  of 
the  particular  estate;  which  makes  it  potentia  remotissima,  a 
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most  improbable  possibility.  A  remainder  to  a  man's  eldest 
son,  who  hath  none  (we  have  seen)  is  good,  for  by  common  possi- 
bility he  may  have  one ;  but  if  it  be  limited  in  particular  to  his 
son  John,  or  Richard,  it  is  bad,  if  he  have  no  son  of  that  name ; 
for  it  is  too  remote  a  possibility  that  he  should  not  only  have  a 
son,  but  a  son  of  that  particular  name.  A  limitation  of  a 
remainder  to  a  bastard  before  it' is  bom  is  not  good,  for  though 
the  law  allows  the  possibility  of  having  bastards,  it  presumes  it 
to  be  a  very  remote  and  improbable  contingency.  Thus  may  a 
remainder  be  contingent  on  account  of  the  uncertainty  of  the 
person  who  is  to  take  it. 

Uncertain  event.  A  remainder  may  also  be  contingent  where 
the  person  to  whom  it  is  limited  is  fixed  and  certain,  but  the 
event  upon  which  it  is  to  take  effect  is  vague  and  uncertain. 
As  where  land  is  given  to  A  for  life,  and  in  case  B  survives 
him,  then  with  the  remainder  to  B  in  fee;  here  B  is  a  certain 
person  but  the  remainder  to  him  is  a  contingent  remainder, 
depending  upon  a  dubious  event,  the  uncertainty  of  his  surviving 
A.  During  the  joint  lives  of  A  and  B  it  is  contingent ;  and  if 
B  dies  first  it  can  never  vest  in  his  heirs  but  is  forever  gone; 
but  if  A  dies  first,  the  remainder  to  B  becomes  vested. 

Particular  estate  of  freehold  necessary.  Contingent  remain- 
ders of  either  kind,  if  they  amount  to  a  freehold,  cannot  be 
limited  on  an  estate  for  years  or  any  other  particular  estate, 
less  than  a  freehold.  Thus,  if  land  be  granted  to  A  for  ten 
years,  with  remainder  in  fee  to  the  right  heirs  of  B,  this  re- 
mainder is  void ;  but  if  granted  to  A  for  life,  with  like  remainder, 
it  is  good.  For  unless  the  freehold  passes  out  of  the  grantor 
at  the  time  when  the  remainder  is  created,  such  freehold  re- 
mainder is  void:  it  cannot  pass  out  of  him  without  vesting 
somewhere;  and  in  the  case  of  a  contingent  remainder  it  must 
vest  in  the  particular  tenant,  else  it  can  vest  nowhere;  unless, 
therefore,  the  estate  of  such  particular  tenant  be  of  a  freehold 
nature,  the  freehold  cannot  vest  in  him,  and  consequently  the 
remainder  is  void. 

7.  How  defeated. — Contingent  remainders  may  be  defeated 
by  destroying  or  determining  the  particular  estate  upon  which 
they  depend,  before  the  contingency  happens,  whereby  they 
become  vested.  Therefore,  when  there  is  tenant  for  life,  with 
divers  remainders  in  contingency,  he  may,  not  only  by  his  death 
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but  by  alienation,  surrender,  or  other  methods,  destroy  and 
determine  his  own  life-estate  before  any  of  those  remainders 
vest;  the  consequence  of  which  is  that  he  utterly  defeats  them 
all.  As,  if  there  be  tenant  for  life,  with  remainder  to  his  eldest 
son  unborn  in  tail,  and  the  tenant  for  life,  before  any  son  is 
born,  surrenders  his  life  estate,  he  by  that  means  defeats  the 
remainder  in  tail  to  his  son :  for  his  son,  not  being  m  esse  when 
the  particular  estate  determined,  the  remainder  could  not  then 
vest;  and  as  it  could  not  vest  then,  by  the  rules  before  laid 
down,  it  never  can  vest  at  all.  In  these  cases,  therefore,  it  is 
necessary  to  have  trustees  appointed  to  preserve  the  contingent 
remainders;  in  whom  there  is  vested  an  estate  in  remainder  for 
the  life  of  the  tenant  for  life,  to  commence  when  his  estate  deter- 
mines. If,  therefore,  his  estate  for  life  determines  otherwise 
than  by  his  death,  the  estate  of  the  trustees,  for  the  residue  of 
his  natural  life,  will  then  take  effect  and  become  a  particular 
estate  in  possession,  sufficient  to  support  the  remainders  depend- 
ing in  contingency.  This  method  is  said  to  have  been  invented 
by  Sir  Orlando  Bridgman,  Sir  Geoffrey  Palmer,  and  other 
eminent  counsel,  who  betook  themselves  to  conveyancing  during 
the  time  of  the  civil  wars;  in  order  thereby  to  secure  in  family 
settlements  a  provision  for  the  future  children  of  an  intended 
marriage,  who  before  were  usually  left  at  the  mercy  of  the  par- 
ticular tenant  for  life:  and  when  after  the  restoration,  these 
gentlemen  came  to  fill  the  first  offices  of  the  law,  they  supported 
this  invention  within  reasonable  and  proper  bounds,  and  intro- 
duced it  into  general  use. 

Thus  the  student  will  observe  how  much  nicety  is  required 
in  creating  and  securing  a  remainder;  and  I  trust  he  will  in 
some  measure  see  the  general  reasons  upon  which  this  nicety  is 
founded.  It  were  endless  to  attempt  to  enter  upon  the  particular 
subtleties  and  refinements  into  which  this  doctrine,  by  the  variety 
of  eases  which  have  occurred  in  the  course  of  many  centuries, 
has  been  spun  out  and  subdivided;  neither  are  they  consonant 
to  the  design  of  these  elementary  disquisitions.  I  must  not, 
however,  omit,  that  in  devises  by  last  will  and  testament  (which 
being  often  drawn  up  when  the  party  is  inops  consilii  (without 
counsel)  are  always  more  favored  in  construction  than  formal 
deeds,  which  are  presumed  to  be  made  with  great  caution,  fore- 
thought, and  advice ;  in  these  devises,  I  say,  remainders  may  be 
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created  in  some  measure  contrary  to  the  rules  before  laid  down, 
though  our  lawyers  will  not  allow  such  dispositions  to  be  strictly 
remainders,  but  call  them  by  another  name,  that  of  executory 
devises,  or  devises  hereafter  to  be  executed.  [See  also  Springing 
and  Shifting  Uses,  supra.] 

8.  Executory  interests>  and  limitations,  the  rule  against  per- 
petuities.-^An  executory  devise  of  lands  is  such  a  disposition 
of  them  by  will  that  thereby  no  estate  vests  at  the  death  of  the 
devisor,  but  only  on  some  future  contingency.  It  differs  from 
a  remainder  in  three  very  material  points:  (1)  That  it  needs 
not  any  particular  estate  to  support  it;  (2)  That  by  it  a  fee- 
simple,  or  other  less  estate,  may  be  limited  after  fee-simple; 
(3)  That  by  this  means  a  remainder  may  be  limited  of  a  chattel 
interest  after  particular  estate  for  life  created  in  the  same. 

(1)  The  first  act  happens  when  a  man  devises  a  future  estate 
to  arise  upon  a  contingency,  and  till  that  contingency  happens 
does  not  dispose  of  the  fee-simple  but  leaves  it  to  descend  to 
his  heirs  at  law.  As  if  one  devises  land  to  a  feme-sole  and  her 
heirs,  upon  her  day  of  marriage;  here  is  in  effect  a  contingent 
remainder  without  any  particular  estate  to  support  it;  a  free- 
hold commencing  in  futuro.  This  limitation,  though  it  would 
be  void  in  a  deed,  yet  is  good  in  a  will  by  way  of  executory 
devise.  For,  since  by  a  devise  a  freehold  may  pass  without 
corporal  tradition  or  livery  of  seisin  (as  it  must 'do  if  it  passes 
at  all),  therefore  it  may  commence  in  futuro;  because  the  prin- 
ciple reason  why  it  cannot  commence  in  futuro  in  other  cases 
is  the  necessity  of  actual  seisin,  which  always  operates  in  prce- 
senti.  And,  since  it  may  thus  commence  in  futuro,  there  is  no 
need  of  a  particular  estate  to  support  it;  the  only  use  of  which 
is  to  make  the  remainder,  by  its  unity  with  the  particular  estate, 
a  present  interest.  And  hence  also  it  follows  that  such  an 
executory  devise,  not  being  a  present  interest,  cannot  be  barred 
by  a  recovery,  suffered  before  it  commences. 

By  executory  devise  a  fee,  or  other  less  estate,  may  be  limited 
after  a  fee.  And  this  happens  where  a  devisor  devises  his 
whole  estate  in  fee,  but  limits  a  remainder  thereon  to  commence 
on  a  future  contingency.  As  if  a  man  devises  land  to  A  and 
his  heirs ;  but  if  he  dies  before  the  age  of  twenty-one,  then  to  B 
and  his  heirs;  this  remainder,  though  void  in  deed,  is  good  by 
way  of  executory  devise. 
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Rule  against  perpetuities.  But  in  both  these  species  of  exec- 
utory devises  the  contingencies  ought  to  be  such  as  may  happen 
within  a  reasonable  time ;  as  within  one  or  more  life  or  lives  in 
being,  or  within  a  moderate  term  of  years,  for  courts  of  justice 
will  not  indulge  even  wills,  so 'as  to  create  a  perpetuity,  which 
the  law  abhors,  because  by  perpetuities  (or  the  settlement  of 
an  interest,  which  shall  go  in  the  succession  prescribed,  without 
any  power  of  alienation),  estates  are  made  incapable  of  answer- 
ing those  ends  of  social  commerce,  and  providing  for  the  sudden 
contingencies  of  private  life,  for  which  property  was  at  first 
established.  The  utmost  length  that  has  been  hitherto  allowed 
for  the  contingency  of  an  executory  devise  of  either  kind  to 
happen  in,  is  that  of  a  life  or  lives  ia  being,  and  one  and  twenty 
years  afterwards.  As  when  lands  are  devised  to  such  unborn 
son  of  a  feme-covert,  as  shall  first  attain  the  age  of  twenty-one, 
and  his  heirs,  the  utmost  length  of  time  that  can  happen  before 
the  estate  can  vest  is  the  life  of  the  mother  and  the  subsequent 
infancy  of  her  son;  and  this  has  been  decreed  to  be  a  good 
executory  devise. 

(3)  By  executory  devise  a  term  of  years  may  be  given  to  one 
man  for  his  life  and  afterwards  limited  over  in  remainder  to 
another,  which  could  not  be  done  by  deed ;  for  by  law  the  first 
grant  of  it  to  a  man  for  life  was  a  total  disposition  of  the  whole 
term ;  a  life  estate  being  esteemed  of  a  higher  and  larger  nature 
than  any  term  of  years.  And,  at  first,  the  courts  were  tender, 
even  in  the  case  of  a  will,  of  restraining  the  devisee  for  life  from 
aliening  the  term;  but  only  held,  that  in  case  he  died  without 
exerting  that  act  of  ownership  the  remainder  over  should  then 
take  place,  for  the  restraint  of  the  power  of  alienation,  espe- 
cially in  very  long  terms,  was  introducing  a  species  of  per- 
petuity. But,  soon  afterwards,  it  was  held  that  the  devisee  for 
life  hath  no  power  of  aliening  the  term  so  as  to  bar  the  re- 
mainder-man, yet  in  order  to  prevent  the  danger  of  perpetuities 
it  was  settled  that  though  such  remainders  may  be  limited  to 
as  many  persons  successively  as  the  devisor  thinks  proper,  yet 
they  must  all  be  in  esse  during  the  life  of  the  first  devisee,  for 
then  all  the  candles  are  lighted  and  are  consuming  together, 
and  the  ultimate  remainder  is  in  reality  only  to  that  remainder- 
man who  happens  to  survive  the  rest,  and  it  was  also  settled 
that  such  remainder  may  not  be  limited  to  take  effect,  unless 
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upon  such  contingenGy  as  must  happen  (if  at  all)  during  the 
life  of  the  first  devisee. 

Thus  much  for  such  estates  in  expectancy,  as  are  created  by 
the  express  words  of  the  parties  themselves;  the  most  intricate 
title  in  the  law.  There  is  yet  another  species,  which  is  created 
by  the  act  and  operation  of  the  law  itself,  and  this  is  called  a 
reversion. 

9.  Estates  in  reversion. — ^An  estate  in  reversion  is  the  resi- 
due of  an  estate  left  in  the  grantor  to  commence  in  possession 
after  the  determination  of  some  particular  estate  granted  out 
by  him.  Sir  Edward  Coke  describes  a  reversion  to  be  the  re- 
turning of  the  land  to  the  grantor  or  his  heirs  after  the  grant 
is  over.  As  if  there  be  a  gift  in  tail,  the  reversion  of  the  fee 
is,  without  any  special  reservation,  vested  iii  the  donor  by  act 
of  law,  and  so  also  the  reversion,  after  an  estate  for  life,  years, 
or  at  will,  continues  in  the  lessor.  For  the  fee-simple  of  all 
lands  must  abide  somewhere,  and  if  he  who  was  before  possessed 
of  the  whole,  carves  out  of  it  any  smaller  estate  and  grants  it 
away,  whatever  is  not  so  granted  remains  in  him. 

Distinctions  between  reversion  and  remainders.  A  reversion 
is  never,  therefore,  created  by  deed  or  writing,  but  arises 
from  construction  of  law;  a  remainder  can  never  be  limited 
unless  by  either  deed  or  devise.  But  both  are  equally  trans- 
ferable when  actually  vested,  being  both  estates  in  prsesenti, 
though  taking  effect  in  futuro. 

The  doctrine  of  reversions  is  plainly  derived  from  the  feudal 
constitution.  For,  when  a  feud  was  granted  to  a  man  for  life, 
or  to  him  and  his  issue  male,  rendering  either  rent  or  other 
services,  then  on  his  death  or  the  failure  of  issue  male  the  feud 
was  determined  and  resulted  back  to  the  lord  or  proprietor, 
to  be  again  disposed  of  at  his  pleasure. 

Incidents  of.  And  hence  the  usual  incidents  to  reversions 
are  said  to  be  fealty  and  rent.  When  no  rent  is  reserved  on  the 
particular  estate,  fealty,  however,  results  of  course,  as  an  inci- 
dent quite  inseparable  and  may  be  demanded  as  a  badge  of 
tenure  or  acknowledgment  of  superiority,  being  frequently  the 
only  evidence  that  the  lands  are  holden  at  all.  Where  rent  is 
reserved  it  is  also  incident,  though  not  inseparably  so,  to  the 
reversion.  The  rent  may  be  granted  away,  reserving  the  rever- 
sion;  and  the  reversion  may  be  granted  away,  reserving  the 
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rent,  by  special  words,  but  by  a  general  grant  of  the  reversion 
the  rent  will  pass  with  it,  as  incident  thereto;  though  by  the 
grant  of  the  rent  generally  the  reversion  will  not  pass.  The 
incident  passes  by  the  grant  of  the  principal,  but  not  e  converso, 
for  the  maxim  of  the  law  is,  "accessorium  non  ducit,  sed 
sequitwr,  suum  principale"  (the  accessory  does  not  precede  but 
foUows  his  principal) . 

These  incidental  rights  of  the  reversioner  and  the  respective 
modes  of  descent  in  which  remainders  very  frequently  differ 
from  reversions,  have  occasioned  the  law  to  be  careful  in  dis- 
tinguishing the  one  from  the  other,  however  iaaccurately  the 
parties  themselves  may  describe  them.  For  if  one  seized  of 
a  paternal  estate  in  fee  makes  a  lease  for  life,  with  remainder 
to  himself  and  his  heirs,  this  is  properly  a  mere  reversion  to 
which  rent  and  fealty  shall  be  incident;  and  which  shall  only 
descend  to  the  heirs  of  his  father's  blood  and  to  his  heirs  gen- 
eral as  a  remainder  limited  to  him  by  a  third  person  would  have 
done,  for  it  is  the  old  estate  which  was  originally  in  him  and 
never  yet  was  out  of  him.  And  so  likewise  if  a  man  grants 
a  lease  for  life  to  A,  reserving  rent,  with  reversion  to  B  and  his 
heirs,  B  hath  a  remainder  descendible  to  his  heirs  general  and 
not  a  reversion  to  which  the  rent  is  incident,  but  the  grantor 
shall  be  entitled  to  the  rent  during  the  continuance  of  A's 
estate. 

Merger.  Before  we  conclude  the  doctrine  of  remainders  and 
reversions,  it  may  be  proper  to  observe  that  whenever  a  greater 
estate  and  a  less  coincide  and  meet  in  one  and  the  same  person 
without  any  intermediate  estate,  the  less  is  immediately  anni- 
hilated; or,  in  the  law  phrase,  it  is  said  to  be  merged,  that  is, 
sunk  or  drowned  in  the  greater.  Thus,  if  there  be  tenant  for 
years,  and  the  reversion  in  fee-simple  descends  to  or  is  pur- 
chased by  him,  the  term  of  years  is  merged  in  the  inheritance 
and  shall  never  exist  any  more.  But  they  must  come  to  one 
and  the  same  person  in  one  and  the  same  right,  else  if  the  free- 
hold be  in  his  own  right  and  he  has  a  term  in  right  of  another 
(en  auter  droit),  there  is  no  merger. 
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PART  VII 

LAW  OF  DOMESTIC  AND  BUSINESS 
RELATIONS 

CHAPTER  XXXII. 
HUSBAND  AND  WIFE. 

1.  Private  relations  classified. — The  method  I  have  marked 
out  now  leads  me  to  consider  the  rights  and  duties  of  persons 
in  private  economical  relations. 

The  three  great  domestic  relations  are,  (1)  That  of  husband 
and  wife;  which  is  founded  in  nature,  but  modified  by  civil 
society :  the  one  directing  man  to  continue  and  multiply  his  spe- 
cies, the  other  prescribing  the  manner  in  which  that  natural  im- 
pulse must  be  confined  and  regulated.  (2)  That  of  parent  and 
child,  which  is  consequential  to  that  of  marriage,  being  its-princi- 
pal end  and  design :  and  it  is  by  virtue  of  this  relation  that  infants 
are  protected,  maintained,  and  educated.  But  since  the  parents, 
on  whom  this  care  is  primarily  incumbent,  may  be  snatched 
away  by  death  before  they  have  completed  their  duty,  the  law 
has  therefore  provided  a  third  relation;  (3)  That  of  guardian 
and  ward,  which  is  a  kind  of  artificial  parentage,  in  order  to 
supply  the  deficiency,  whenever  it  happens,  of  the  natural. 

Business  relations.  [Business  relationship,  by  which  men  asso- 
ciate themselves  together  for  business  purposes,  comprise,  (1) 
The  relation  of  master  and  servant,  and  principal  and  agent; 
(2)  Partnership;  and  (3)  Corporations,  by  which  men  combine 
their  labor,  skill,  and  capital  in  various  lines  of  business.] 

2.  How  marriage  relation  formed. — The  first  private  rela- 
tion of  persons  is  that  of  marriage,  which  includes  the  reciprocal 
rights  and  duties  of  husband  and  wife ;  or,  most  of  our  elder  law 
books  call  them,  of  baron  and  feme.  In  the  consideration  of 
which  I  shall  in  the  first  place  inquire,  how  inarriages  may  be 
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contracted  or  made;  shall  next  point  out  the  manner  in  which 
they  may  be  dissolved ;  and  shall,  lastly,  take  a  view  of  the  legal 
effects  and  consequences  of  marriage. 

Our  law  considers  marriage  in  no  other  light  than  as  a  civil 
contract.  And,  taking  it  in  this  civil  light,  the  law  treats  it  as 
it  does  aU  other  contracts:  aUowidg  it  to  be  good  and  valid 
in  all  cases,  where  the  parties  at  the  time  of  making  it  were,  in 
the  first  place,  willing  to  contract;  secondly,  able  to  contract; 
and,  lastly,  actually  did  contract,  in  the  proper  forms  and 
solemnities  required  by  law. 

Assent  of  parties.  First  they  must  be  vrilUng  to  contract. 
"Consensus  non  concubitus,  facit  nuptias"  (consent,  not  cohabi- 
tation, makes  the  marriage),  is  the  maxim  of  the  civil  law  in  this 
case:  and  it  is  adopted  by  the  common  lawyers,  who  indeed 
have  borrowed,  especially  in  ancient  times,  almost  all  their 
notions  of  the  legitimacy  of  marriage  from  the  canon  and  civil 
laws. 

Capacity  of  parties.  Secondly,  they  must  be  able  to  contract. 
In  general,  all  persons  are  able  to  contract  themselves  in  mar- 
riage, unless  they  labor  under  some  particular  disabilities  and 
incapacities.  What  those  are  it^  will  be  here  our  business  to 
inquire. 

3.  Canonical  disabilities. — ^Now  these  disabilities  are  of  two 
sorts:  first,  such  as  are  canonical,  and  therefore  sufficient  by 
the  ecclesiastical  laws  to  avoid  the  marriage  in  the  spiritual 
court;  but  these  in  our  law  only  make  the  marriage  voidable, 
and  not  ipso  facto  void,  until  sentence  of  nullity  be  obtained. 
Of  this  nature  are  consanguinity,  or  relation  by  blood;  and 
affinity,  or  relation  by  marriage ;  and  some  particular  corporal 
infirmities.  And  these  canonical  disabilities  are  either  grounded 
upon  the  express  words  of  the  divine  law,  or  are  consequences 
plainly  deducible  from  thence :  it  therefore  being  sinful  in  the 
persons  who  labor  under  them,  to  attempt  to  contract  matri- 
mony together,  they  are  properly  the  object  of  the  ecclesiastical 
magistrate's  coercion;  in  order  to  separate  the  offenders,  and 
inflict  penance  for  the  offence,  pro  salute  anvmarum  (for  the 
health  of  their  souls). 

But  such  marriages  not  being  void  db  initio  (from  the  begin- 
ning), but  voidable  only  by  sentence  of  separation,  they  are 
esteemed  valid  to  all  civil  purposes,  unless  such  separation  is 
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actually  made  during  the  life  of  the  parties.  For  after  the 
death  of  either  of  them,  the  courts  of  common  law  will  not  suffer 
the  spiritual  court  to  declare  such  marriages  to  have  been  void  j 
because  such  declaration  cannot  now  tend  to  the  reformation 
of  the  parties.  And  therefore  when  a  man  had  married  his 
first  wife's  sister,  and  after  her  death  the  bishop's  court  was 
proceeding  to  annul  the  marriage  and  bastardize  the  issue,  the 
court  of  king's  bench  granted  a  prohibition  quoad  hoc;  but 
permitted  them  to  proceed  to  punish  the  husband  for  incest. 
These  canonical  disabilities  being  entirely  the  province  of  the 
ecclesiastical  courts,  our  books  are  perfectly  silent  concerning 
them.     [This  disability  has  been  removed  by  statute.J 

4.  Civil  disabilities. — The  other  sort  of  disabilities  are  those 
which  are  created,  or  at  least  enforced,  by  the  municipal  laws. 
And  though  some  of  them  may  be  grounded  on  natural  law,  yet 
they  are  regarded  by  the  laws  of  the  land,  not  so  much  in  the 
light  of  any  moral  offence,  as  on  account  of  the  civil  inconven- 
iencies  they  draw  after  them.  These  civil  disabilities  make 
the  contract  void  ab  initio,  and  not  merely  voidable;  not  that 
they  dissolve  a  contract  already  formed,  but  they  render  the 
parties  incapable  of  forming  any  contract  at  all:  they  do  not 
put  asunder  those  who  are  joined  together,  but  they  previously 
hinder  the  junction.  And,  ii  any  persons  undei:  these  legal 
incapacities  come  together,  it  is  a  meretricious,  and  not  a  matri- 
monial union. 

(1)  Impediments.  The  first  of  these  legal  disabilities  is  a 
prior  marriage,  or  having  another  husband  or  wife  living;  in 
which  case,  besides  the  penalties  consequent  upon  it  as  a  felony, 
the  second  marriage  is  to  all  intents  and  purposes  void : 
polygamy  being  condemned  both  by  the  law  of  the  New  Testa- 
ment, and  the  policy  of  all  prudent  states,  especially  in  these 
northern  climates.  And  Justinian,  even  in  the  climate  of  mod- 
em Turkey,  is  express,  that  "duas  uxores  eodem  tempore  habere 
non  licet"  (it  is  not  lawful  to  have  two  wives  at  one  time). 

(2)  Age.  The  next  legal  disability  is  want  of  age.  This  is 
sufficient  to  avoid  all  other  contracts,  on  account  of  the  imbe- 
cility of  judgment  in  the  parties  contracting;  a  fortiori  there- 
fore it  ought  to  avoid  this,  the  most  important  contract  of  any. 
Therefore  if  a  boy  under  fourteen,  or  a  girl  under  twelve  years 
of  age,  marries,  this  marriage  is  only  inchoate  and  imperfect ; 
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and,  when  either  of  them  comes  to  the  age  of  consent  aforesaid, 
they  may  disagree  and  declare  the  marriage  void,  without  any 
divorce  or  sentence  in  the  spiritual  court.  This  is  founded  on 
the  eivil  law.  But  the  canon  law  pays  a  greater  regard  to  the 
constitution,  than  the  age,  of  the  parties ;  for  if  they  are  hdbiles 
ad  matrimomum  (fit  for  marriage),  it  is  a  good  marriage,  what- 
ever their  age  may  be.  And  in  our  law  it  is  so  far  a  marriage, 
that,  if  at  the  age  of  consent  they  agree  to  continue  together, 
they  need  not  be  married  again. 

5.  Formalities  of  celebration. — ^Lastly,  the  parties  must  not 
only  be  willing  and  able  to  contract,  but  actually  must  contract 
themselves  in  due  form  of  law,  to  make  it  a  good  civil  marriage. 
Any  contract  made,  per  verba  de  presenti,  or  in  words  of  the 
present  tense,  and  in  ease  of  cohabitation  per  verba  de  futuro 
(by  words  of  the  future  tense)  also, ,  between  persons  able  to 
contract,  was  before  the  late  act  deemed  a  valid  marriage  to 
many  purposes ;  and  the  parties  might  be  compelled  in  the  spir- 
itual courts  to  celebrate  it  in  facie  ecclesice  (in  the  face  of  the 
church).  But  these  verbal  contracts  are  now  of  no  force,  to 
compel  a  future  marriage. 

6.  Dissolution  of  marriage. — ^I  am  next  to  consider  the 
manner  in  which  marriages  may  be  dissolved;  and  this  is  either 
by  death,  or  divorce,  or  annulment. 

There  are  two  kinds  of  divorce,  the  one  total,  the  other  partial ; 
the  one  a  vinculo  matrimonii  (from  the  bond  of  matrimony), 
the  other  merely  a  mensa  et  thoro  (from  bed  and  board).  [By 
the  ecclesiastical  law  a  valid  marriage  once  contracted  was  almost 
indissoluble.  Divorce,  in  our  sense  of  that  term,  the  dissolu- 
tion of  a  once  valid  marriage  for  causes  arising  after  its  forma- 
tion, was  given  only  by  act  of  parliament.] 

Annulment  of  marriage.  The  total  divorce,  a  vinculo  matri- 
monii, must  be  for  some  of  the  canonical  causes  of  impediment 
before  mentioned,  and  those,  existing  before  the  marriage,  as 
is  always  the  case  in  consanguinity ;  not  supervenient,  or  arising 
afterwards,  as  may  be  the  case  in  affinity  or  corporal  imbecility. 
For  in  case  of  total  divorce,  the  marriage  is  declared  null,  as 
having  been  absolutely  unlawful  ab  initio:  and  the  parties  are 
therefore  separated  pro  salute  animairum  (for  the  welfare  of 
their  souls) :  for  which  reason,  as  was  before  observed,  no 
divorce  can  be  obtained,  but  during  the  life  of  the  parties.     The 
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issue  of  such  marriage  as  is  thus  entirely  dissolved,  are  bas- 
tards. 

Separation  from  bed  and  hoard.  Divorce  a  mensa  et  thnro 
is  when  the  marriage  is  just  and  lawful  a&  initio,  and  therefore 
the  law  is  tender  of  dissolving  it;  but,  for  some  supervenient 
cause,  it  becomes  improper  or  impossible  for  the  parties  to  live 
together:  as  in  the  case  of  intolerable  ill  temper,  or  adultery, 
in  either  of  the  parties.  For  the  canon  law,  which  the  common 
law  follows  in  this  case,  deems  so  highly  and  with  such  mys- 
terious reverence  of  the  nuptial  tie,  that  it  will  not  allow  it 
to  be  unloosed  for  any  other  cause  whatsoever,  that  arises  after 
the  union  is  made.  And  this  is  said  to  be  built  on  the  divine 
revealed  law;  though  that  expressly  assigns  incontinence  as  a 
cause,  and  indeed  the  only  cause,  why  a  man  may  put  away  his 
wife  and  marry  another.  The  civil  law,  which  is  partly  of 
pagan  origin,  allows  many  causes  of  absolute  divorce :  and  some 
of  them  pretty  severe  ones :  as,  if  a  wife  goes  to  the  theater,  or 
the  public  games,  without  the  knowledge  and  consent  of  the 
husband;  but  among  them  adultery  is  the  principal,  and  with 
reason  named  the  first.  But  with  us  in  England  adultery  is 
only  a  cause  of  separation  from  bed  and  board:  for  which  the 
best  reason  that  can  be  given,  is,  that  if  divorces  were  allowed 
to  depend  upon  a  matter  within  the  power  of  either  of  the  par-- 
ties,  they  would  probably  be  extremely  frequent;  as  was  the 
case  when  divorces  were  allowed  for  canonical  disabilities,  on 
the  mere  confession  of  the  parties,  which  is  now  prohibited  by 
the  canons.  However,  divorces  a  vinculi  matrimonii  (from  the 
bond  of  matrimony),  for  adultery,  have,  of  late  years,  been  fre- 
quently granted  by  act  of  parliament. 

Alimony.  In  case  of  divorce  a  m^nsa  et  thoro,  the  law  allows 
alimony  to  the  wife,  which  is  that  allowance  which  is  made  to 
a  woman  for  her  support  out  of  the  husband's  estate:  being 
settled  at  the  discretion  of  the  ecclesiastical  judge,  on  considera- 
tion of  all  the  circumstances  of  the  case.  This  is  sometimes 
called  her  estovers,  for  which,  if  he  refuses  payment,  there  is, 
besides  the  ordinary  process  of  excommunication,  a  writ  at 
common  law  de  estoveriis  haiendis  (of  recovering  estovers),  in 
order  to  recover  it.  It  is  generally  proportioned  to  the  rank 
and  quality  of  the  parties.  But  in  case  of  elopement,  and  living 
with  an  adulterer,  the  law  allows  her  no  alimony.     No  alimony 
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will  be  assigned  in  ease  of  a  divorce  for  adultery  on  her  part; 
for  as  that  amounts  to  a  forfeiture  of  her  dower  after  his  death, 
it  is  also  a  sufScient  reason  why  she  should  not  be  a  partaker 
of  his  estates  when  living. 

Summary.  Divorces  are  causes  thoroughly  matrimonial,  and 
cognizable  by  the  ecclesiastical  judge.  If  it  becomes  improper, 
through  some  supervenient  cause  arising  ex  post  facto  (after  the 
fact),  that  the  parties  should  live  together  any  longer;  as 
through  intolerable  cruelty,  adultery,  a  perpetual  disease,  and 
the  like ;  this  unfitness  or  inability  for  the  marriage  state  may 
be  looked  upon  as  an  injury  to  the  suffering  party:  and  for 
this 'ecclesiastical  law  administers  the  remedy  of  separation,  or 
a  divorce  a  msnsa  et  thoro  (from  bed  and  board).  But  if  the 
cause  existed  previous  to  the  marriage,  and  was  such  a  one  as 
rendered  the  marriage  unlawful  ab  initio,  as  consanguinity,  cor- 
poral imbecility,  or  the  like ;  in  this  case  the  law  looks  upon  the 
marriage  to  have  been  always  null  and  void,  being  contracted 
in  fraudem  legis,  and  decrees  not  only  a  separation  from  bed 
and  board,  but  a  vinculo  matrimonii  itself. 

7.  Effect  of  marriage  on  capacity  of  parties. — ^Having  thus 
shown  how  marriages  may  be  made  or  dissolved,  I  come  now, 
lastly,  to  speak  of  the  legal  consequences  of  such  making,  or 
dissolution. 

By  marriage,  the  husband  and  wife  are  one  person  in  law: 
that  is,  the  very  being  or  legal  existence  of  the  woman  is  sus- 
pended during  the  marriage,  or  at  least  is  incorporated  and  con- 
solidated into  that  of  the  husband;  under  whose  wingj  protec- 
tion, and  cover,  she  performs  everything;  and  is  therefore 
called  in  our  law-french  a  feme-covert,  fcemina  viro  co-operta; 
she  is  said  to  be  covert-haron,  or  under  the  protection  and  influ- 
ence of  her  husband,  her  baron,  or  lord ;  and  her  condition  dur- 
ing her  marriage  is  called  her  coverture.  Upon  this  principle,  of 
a  union  of  person  in  husband  and  wife,  depend  almost  all  the 
legal  rights,  duties,  and  disabilities,  that  either  of  them  acquire 
by  the  marriage. 

Husband's  contracts  with  wife  void.  For  this  reason,  a  man 
cannot  grant  anything  to  his  wife,  or  enter  into  covenant  with 
her :  for  the  grant  would  be  to  suppose  her  separate  existence ; 
and  to  covenant  with  her  would  be  only  to  covenant  with  himself : 
and  therefore  it  is  also  generally  true,  that  all  compacts  made 
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between  husband  and  wife,  when  single,  are  voided  by  the  inter- 
marriage. 

Husband  must  be  joined  in  suits.  If  the  wife  be  injured  in 
her  person  or  her  property,  she  can  bring  no  action  for  redress 
without  her  husband's  concurrence,  and  in  his  name,  as  well  as 
her  own:  neither  can  she  be  sued  without  making  the  husband 
a  defendant.  There  is  indeed  one  case  where  the  wife  shall  sue 
and  be  sued  as  a  feme  sole,  viz. :  where  the  husband  has  abjured 
the  realm,  or  is  banished,  for  then  he  is  dead  in  law:  and,  the 
husband  being  thus  disabled  to  sue  for  or  defend  the  wife,  it 
would  be  most  unreasonable  if  she  had  no  remedy,  or  could 
make  no  defense  at  all.  In  criminal  prosecutions,  it  is  true, 
the  wife  may  be  indicted  and  punished  separately ;  for  the  union 
is  only  a  civil  union. 

Incapacity  as  to  deeds,  wills,  and  crimes.  But  though  our 
law  in  general  considers  man  and  wife  as  one  person,  yet  there 
are  some  instances  in  which  she  is  separately  considered;  as 
inferior  to  him,  and  acting  by  his  compulsion.  And  therefore 
all  deeds  executed,  and  acts  done,  by  her,  during  her  coverture, 
are  void;  except  it  be  a  fine,  or  the  like  matter  of  record,  in 
which  case  she  must  be  solely  and  secretly  examined,  to  learn 
if  her  act  be  voluntary. 

She  cannot  by  will  devise  lands  to  her  husband,  unless  under 
special  circumstances;  for  at  the  time  of  making  it  she  is  sup- 
posed to  be  under  his  coercion.  And  in  some  felonies,  and  other 
inferior  crimes,  committed  by  her,  through  constraint  of  her 
husband,  the  law  excuses  her:  but  this  extends  not  to  treason 
or  murder. 

Husband  and  wife  incompetent  witnesses  for  or  against  the 
other.  But  in  trials  of  any  sort  they  are  not  allowed  to  be 
evidence  for,  or  against,  each  other:  partly  because  it  is  im- 
possible their  testimony  should  be  indifferent,  but  principally 
because  of  the  union  of  person;  and  therefore,  if  they  were 
admitted  to  be  witnesses  for  each  other,  they  would  contradict 
one  maxim  of  law,  "nemo  in  propria  causa  testis  esse  debet" 
(no  one  should  be  a  witness  in  his  own  cause) ;  and  if  against 
each  other,  they  would  contradict  another  maxim,  "nemo  tenetur 
seipsum  accusare"  (no  one  is  bound  to  accuse  himself).  But 
where  the  oifence  is  directly  against  the  person  of  the  wife, 
this  rule  has  been  usually  dispensed  with. 
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8.  Effect  of  maxriage  on  wife's  property  at  common  law. — 

By  marriage,  those  chattels  which  belonged  formerly  to  the  wife, 
are  by  act  of  law  vested  in  the  husband  with  the  same  degree 
of  property  and  with  the  same  powers,  as  the  wife,  when  sole, 
had  over  them.  This  depends  entirely  on  the  notion  of  an 
unity  of  person  between  the  husband  and  wife;  it  being  held 
that  they  are  one  person  in  law,  so  that  the  very  being  and 
existence  of  the  woman  is  suspended  during  the  coverture,  or 
entirely  merged  or  incorporated  in  that  6i  the  husband.  And 
hence  it  follows,  that  whatever  personal  property  belonged  to 
the  wife,  before  marriage,  is  by  marriage  absolutely  vested  in 
the  husband.  In  real  estate,  he  only  gains  a  title  to  the  rents 
and  profits  during  coverture;  for  that,  depending  upon  feudal 
principles,  remains  entire  to  the  wife  after  the  death  of  her 
husband,  or  to  her  heirs  if  she  dies  before  him;  unless  by  the 
birth  of  a  child,  he  becomes  tenant  for  life  by  the  curtesy.  But 
in  chattel  interests,  the  sole  and  absolute  property  vests  in  the 
husband,  to  be  disposed  of  at  his  pleasure,  if  he  chooses  to  take 
possession  of  them:  for  unless  he  reduces  them  to  possession, 
by  exercising  some  act  of  ownership  upon  them,  no  property 
vests  in  him,  but  they  shall  remain  to  the  wife,  or  to  her  repre- 
sentatives, after  the  coverture  is  determined. 

Certain  chati els  must  he  reduced  to  'possession  by  husband. 
There  is  therefore  a  very  considerable  difference  in  the  acquisi- 
tion of  this  species  of  property  by  the  husband,  according  to  the 
subject  matter;  viz.,  whether  it  be  a  chattel  real  or  chattel 
personal;  and  of  chattels  personal,  whether  it  be  in  possession 
or  in  action  only. 

9.  Duties  and  authority  of  husband. — If  the  wife  be  in- 
debted before  marriage,  the  husband  is  bound  afterwards  to  pay 
the  debt ;  for  he  has  adopted  her  and  her  circumstances  together. 
The  husband  is  bound  to  provide  his  wife  with  necessaries  by 
law,  as  much  as  himself;  and,  if  she  contracts  debts  for  them, 
he  is  obliged  to  pay  them ;  but  for  anything  besides  necessaries 
he  is  not  chargeable.  Also  if  a  wife  elopes,  and  lives  with  an- 
other man,  the  husband  is  not  chargeable  even  for  necessaries; 
at  least  if  the  person  who  furnishes  them  is  sufficiently  apprised 
of  her  elopement. 

Husband's  authority.  The  husband  also,  by  the  old  law, 
might  give  his  wife  moderate  correction.     For,  as  he  is  to  answer 
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for  her  misbehavior,  the  law  thought  it  reasonable  to  intrust 
him  with  this  power  of  restraining  her,  by  domestic  chastise- 
ment, in  the  same  moderation  that  a  man  is  allowed  to  correct 
his  apprentices  or  children;  for  whom  the  master  or  parent  is 
also  liable  in  some  eases  to  answer.  But  this  power  of  correction 
was  confined  within  reasonable  bounds,  and  the  husband  was 
prohibited  from  using  any  violence  to  his  wife,  aliter  quam  ad 
virum,  ex  causa  regiminis  et  castigationis  uxoris  sua,  licite  et 
rationabUiter  pertinet  (otherwise  than  lawfully  and  reasonable 
belongs  to  the  husband  for  the  due  government  and  correction 
of  his  wife).  The  civil  law  gave  the  husband  the  same,  or  a 
larger,  authority  over  his  wife:  allowing  him,  for  some  misde- 
meanors, flagellis  et  fustibus  acriter  verberare  uxorem  (to  beat  his 
wife  severely  with  scourges  and  sticks) ;  for  others,  only  modican 
castigationem  adhihere  (to  use  moderate  chastisement).  But 
with  us,  in  the  politer  reign  of  Charles  the  Second,  this  power 
of  correction  began  to  be  doubted;  and  a  wife  may  now  have 
security  of  the  peace  against  her  husband;  or,  in  return,  a 
husband  against  his  wife.  Yet  the  lower  rank  of  people,  who 
were  always  fond  of  the  old  common  law,  still  claim  and  exert 
their  ancient  privilege :  and  the  courts  of  law  will  still  permit 
a  husband  to  restrain  a  wife  of  her  liberty,  in  case  of  any  gross 
misbehavior. 

These  are  the  chief  legal  effects  of  marriage  during  the  cover- 
ture; upon  which  we  may  observe,  that  even  the  disabilities 
which  the  wife  lies  under  are  for  the  most  part  intended  for 
her  protection  and  benefit:  so  great  a  favorite  is  the  female 
sex  of  the  laws  of  England. 
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CHAPTER  XXXIII. 

PARENT  AND  CHILD ;  GUARDIAN  AND  WARD ;  INFANTS. 

1.  Legitimacy. — The  next,  and  the  most  universal  relation 
in  nature,  is  immediately  derived  from  the  preceding,  being  that 
between  parent  and  child.  Children  are  of  two  sorts;  legiti- 
mate, and  spurious  or  bastards,  each  of  which  we  shall  consider 
in  their  order;  and,  first,  of  legitimate  children.  A  legitimate 
child  is  he  that  is  born  in  lawful  wedlocE,  or  within  a  com- 
petent time  afterwards.  "Pater  est  quern,  nuptice  demonstrant" 
(the  nuptials  shew  who  is  the  father),  is  the  rule  of  the  civil 
law;  and  this  holds  with  the  civilians,  whether  the  nuptials 
happen  before  or  after  the  birth  of  the  child.  "With  us  in 
England  the  rule  is  narrowed,  for  the  nuptials  must  be  prece- 
dent to  the  birth;  of  which  more  will  be  said  when  we  come  to 
consider  the  case  of  bastardy.     At  present,  let  us  inquire  into, 

(1)  The  legal  duties  of  parents  to  their  legitimate  children; 

(2)  Their  power  over  them;    (3)  The  duties  .of  such  children 
to  their  parents. 

2.'  Parental  duty  of  support  as  founded  in  natural  law. — 
And,  first,  the  duties  of  parents  to  legitimate  children:  which 
principally  consist  in  three  particulars ;  their  maintenance,  their 
protection,  and  their  education.  The  duty  of  parents  to  provide 
for  the  maintenance  of  their  children,  is  a  principle  of  natural 
law;  an  obligation,  says* Puff endorf,  laid  on  them  not  only  by 
nature  herself,  but  by  their  own  proper  act,  in  bringing  them  into 
the  world :  for  they  would  be  in  the  highest  manner  injurious  to 
their  issue,  if  they  only  gave  their  children  life  that  they  might 
afterwards  see  them  perish.  By  begetting  them,  therefore,  they 
have  entered  into  a  voluntary  obligation  to  endeavor,  as  far  as  in 
them  lies,  that  the  life  which  they  have  bestowed  shall  be  sup- 
ported and  preserved.  And  thus  the  children  will  have  the  per- 
fect right  of  receiving  maintenance  from  the  parents.  And  the 
president  Montesquieu  has  a  very  just  observation  upon  this 
head:  that  the  establishment  of  marriage  in  all  civilized  states  is 
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buUt  on  this  natural  obligation  of  the  father  to  provide  for  his 
children ;  for  that  ascertains  and  makes  known  the  person  who  is 
bound  to  fulfil  this  obligation;  whereas,  in  promiscuous  and 
illicit  conjunctions,  the  father  is  unknown;  and  the  mother 
finds  a  thousand  obstacles  in  her  way,  shame,  remorse,  the  con- 
straint of  her  sex,  and  the  rigor  of  laws,  that  stifle  her  inclina- 
tions to  perform  this  duty;  and,  besides,  she  generally  wants 
ability. 

The  municipal  laws  of  aU  well-regulated  states  have  taken 
care  to  enforce  this  duty;  though  Providence  has  done  it  more 
effectually  than  any  laws,  by  implanting  in  the  breast  of  every 
parent  that  natural  and  insuperable  degree  of  affection,  which 
not  even  the  deformity  of  person  or  mind,  not  even  the  wicked- 
ness, ingratitude,  and  rebellion  of  children,  can  totally  suppress 
or  extinguish. 

3.  Provision  for  children  by  will. — The  civil  law  obliges  the 
parent  to  provide  maintenance  for  his  child ;  and,  if  he  refuses, 
"judex  de  ea  re  cognoscet"  (the  judge  shall  take  cognizance 
of  that  matter).  Nay,  it  carries  this  matter  so  far,  that  it  wiU 
not  suffer  a  parent  at  his  death  totally  to  disinherit  his  child 
without  expressly  giving  his  reason  for  so  doing ;  and  there  are 
fourteen  such  reasons  reckoned  up,  which  may  justify  such  dis- 
inherison. If  the  parent  alleged  no  reason,  or  a  bad  or  a  false 
one,  the  child  might  set  the  will  aside,  tanquam  tekta-menium 
inofficiosum  (as  an  unkind  will),  a  testament  contrary  to  the 
natural  duty  of  the  parent.  And  it  is  remarkable  under  what 
color  the  children  were  to  move  for  relief  in  such  a  case:  by 
suggesting  that  the  parent  had  lost  the  use  of  his  reason  when 
he  made  the  inofficious  testament.  And  this,  as  Puffendorf 
observes,  was  not  to  bring  into  dispute  the  testator's  power  of 
disinheriting  his  own  offspring,  but  to  examine  the  motives  upon 
which  he  did  it ;  and  if  they  were  found  defective  in  reason,  then 
to  set  them  aside. 

But  perhaps  this  is  going  rather  too  far;  every  man  has,  or 
ought  to  have,  by  the  laws  of  society,  a  power  over  his  own 
property ;  and,  as  Grotius  very  well  distinguishes,  natural  right 
obliges  to  give  a  necessary  maintenance  to  children;  but  what 
is  more  than  that  they  have  no  other  right  to,  than  as  it  is  given 
them  by  the  favor  of  their  parents,  or  the  positive  constitutions 
of  the  municipal  law. 
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Disinheriting  permitted  at  common  law.  Our  law  has  made 
no  provision  to  prevent  the  disinheriting  of  children  by  will: 
leaving  every  man's  property  in  his  own  disposal,  upon  a  prin- 
ciple of  liberty  in  this  as  well  as  every- other  action;  though 
perhaps  it  had  not  been  amiss  if  the  parent  had  been  bound  to 
leave  them  at  least  a  necessary  subsistence.  Indeed,  among  per- 
sons of  any  rank  or  fortune,  a  competence  is  generally  provided 
for  younger  children,  and  the  bulk  of  the  estate  settled  upon  the 
eldest,  by  the  marriage  articles.  Heirs  also,  and  children,  are 
favorites  of  our  courts  of  justice,  and  cannot  be  disinherited 
by  any  dubious  or  ambiguous  words;  there  being  required  the 
utmost  certainty  of  the  testator's  intentions  to  take  away  the 
right  of  an  heir. 

4.  Maintenance — Defence  and  Education. — ^Let  us  next  see 
what  provision  our  own  laws  have  made  for  this  natural  duty. 
It  is  a  principle  of  law,  that  there  is  an  obligation  on  every  man 
to  provide  for  those  descended  from  his  loins;  and  the  manner 
in  which  this  obligation  shall  be  performed  is  thus  pointed  out. 
The  father  and  mother,  grandfaft.er  and  grandmother  of  poor, 
impotent  persons,  shall  maintain  them  at  their  own  charges,  if 
of  sufficient  ability,  according  as  the  quarter  session  shall  direct. 
No  person  is  bound  to  provide  a  maintenance  for  his  issue,  unless 
where  the  children  are  impotent  and  unable  to  work,  either 
through  infancy,  disease,  or  accident,  and  then  is  only  obliged 
to  find  them  with  necessaries,  the  penalty  on  refusal  being  no 
more  ^an  20s.  a  month.  For  the  policy  of  our  laws,  which  are 
everwatdiiul  to  promote  industry,  did  not  mean  to  compel  a 
father  to  maintain  his  idle  and  lazy  children  in  ease  and  indo- 
lence ;  but  thought  it  unjust  to  oblige  the  parent  against  his 
will,  to  provide  them  with  superfluities  and  other  indulgences 
of  fortune :  imagining  they  might  trust  to  the  impulse  of  nature, 
if  the  children  were  deserving  of  such  favors. 

Protection  and  defence.  From  the  duty  of  maintenance  we 
may  easily  pass  to  that  of  protection,  which  is  also  a  natural 
duty,  but  rather  permitted  than  enjoyed  by  any  municipal  laws; 
nature,  in  this  respect,  working  so  strongly  as  to  need  rather 
a  check  than  a  spur.  A  parent  may  by  our  laws  maintain  and 
uphold  his  children  in  their  lawsuits,  without  being  guilty  of  the 
legal  crime  of  maintaining  quarrels.  A  parent  may  also  justify 
an  assault  and  battery  in  defence  of  the  persons  of  his  children : 
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nay,  where  a  man's  son  was  beaten  by  another  boy,  and  the 
father  went  near  a  mile  to  find  him,  and  there  revenged  his 
son's  quarrel  by  beating  the  other  boy,  of  which  beating  (a 
single  blow  with  small  cudgel  not  likely  to  cause  death)  he 
afterwards  unfortunately  died,  it  was  not  held  to  be  murder, 
but  manslaughter  merely.  Such  indiilgence  does  the  law  shew 
to  the  frailty  of  human  nature  and  the  workings  of  parental 
atfection. 

Education.  The  last  duty  of  parents  to  their  children  is  that 
of  giving  them  an  education  suitable  to  their  station  in  life;  a 
duty  pointed  out  by  reason,  and  of  far  the  greatest  importance 
of  any.  For,  as  Puffendorf  very  well  observes,  it  is  not  easy 
to  imagine  or  allow,  that  a  parent  has  conferred  any  considerable 
benefit  upon  his  child  by  bringing  him  into  the  world;  if  he 
afterwards  entirely  neglects  his  culture  and  education,  and 
suffers  him  to  grow  up  like  a  mere  beast,  to  lead  a  life  useless 
to  others,  and  shameful  to  himself.  Yet  the  municipal  laws  of 
most  countries  seem  to  be  defective  in  this  point,  by  not  eon- 
straining  the  parent  to  bestow  a  proper  education  upon  his 
children.  Perhaps  they  thought  it  punishment  enough  to  leave 
the  parent,  who  neglects  the  instruction  of  his  family,  to  la,bor 
under  those  griefs  and  inconveniences  which  his  family,  so 
uninstructed,  vnll  be  sure  to  bring  upon  him. 

5.  Parental  authority. — The  power  of  parents  over  their 
children  is  derived  from  the  former  consideration,  their  duty, 
this  authority  being  given  them,  partly  to  enable  the  parent 
more  effectually  to  perform  his  duty,  and  partly  as  a  recompense 
for  his  care  and  trouble  in  the  faithful  discharge  of  it.  And 
upon  this  score  the  municipal  laws  of  some  nations  have  given 
a  much  larger  authority  to  the  parents  than  others.  The  ancient 
Roman  laws  gave  the  father  a  power  of  life  and  death  over  his 
children;  upon  this  principle,  that  he  who  gave  had  also  the 
power  of  taking  away.  But  the  rigor  of  these  laws  was  softened 
by  subsequent  constitutions;  so  that  we  find  a  father  banished 
by  the  Emperor  Hadrian  for  killing  his  son,  though  he  had 
committed  a  very  heinous  crime,  upon  this  maxim,  that  "patria 
potestas  in  pietate  debet,  non  in  atrocitate,  consistere"  (paternal 
power  should  consist  in  kindness,  not  in  cruelty) .  But  still  they 
maintain  to  the  last  a  very  large  and  absolute  authority;  for  a 
son  could  not  acquire  any  property  of  his  own  during  the  life 
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of  his  father;  but  all  acquisitions  belonged  to  the  father,  or  at 
least  the  profits  of  them,  for  his  life. 

The  power  of  a  parent  by  our  English  laws  is  much  more 
moderate;  but  still  sufficient  to  keep  the  child  in  order  and 
obedience.  He  may  lawfully  correct  his  child,  being  under  age, 
in  a  reasonable  manner;  for  this  is  for  the  benefit  of  his  edu- 
cation. The  consent  or  the  concurrence  of  the  parent  to  the 
marriage  of  his  child  under  age,  was  also  directed  by  our  ancieflt 
law  to  be  obtained :  but  now  it  is;  absolutely  necessary,  for  with- 
out it  the  contract  is  void.  .Arid  this  also  is  another  means 
which  the  law  has  put  into  th^  parent's  hands,  in  order  the 
better  to  discharge  his  duty;  first,  of  protecting  his  children 
from  the  snares  of  artf tfl  and  designing  persons ;  and,  next,  of 
settling  them  properly  in  life,  by  preventing  the  ill  consequences 
of  too  early  and  pteeipitate  marriages.  A  father  has  no  other 
power  over  his  son's  estate  than  as  his  trustee  or  guardian;  for 
though  he  may  receive  the  profits  during  the  child's  minority, 
yet  he  must  account  for  them  when  he  comes  of  age.  He  may 
indeed  have  tllie  benefit  of  his  children's  labor  while  they  live 
with  him  and  are  maintained  by  him ;  but  this  is  no  more  than  he 
is  entitled  to  from  his  apprentices  or  servants. 

The  legal  power  of  a  father,  for  a  mother,  as  such  is  entitled 
to  no  power,  but  only  to  reverence  and  respect;  the  power  of  a 
father,  I  say>  over  the  persons  of  his  children  ceases  at  the  age  of 
twenty-one :  for  they  are  then  enfranchised  by  arriving  at  years 
of  discretion,  or  that  point  which  the  law  has  established,  as 
some  must  necessarily  be  established,  when  the  empire  of  the 
father,  or  other  guardian,  gives  place  to  the  empire  of  reason. 
Yet,  tiU  that  age  arrives,  this  empire  of  the  father  continues 
even  after  his  death ;  for  he  may  by  his  will  appoint  a  guardian 
to  his  children.  He  may  also  delegate  part  of  his  parental 
authority,  during  his  life,  to  the  tutor  or  schoolmaster  of  his 
child;  who  is  then  in  loco  parentis,  and  has  such  a  portion  of 
the  power  of  the  parent  committed  to  his  charge,  viz.:  that  of 
restraint  and  correction,  as  may  be  necessary  to  answer  the 
purposes  for  which  Re  is  employed. 

6.  Filial  duty. — The  duties  of  children  to  their  parents 
arise  from  a  principle  of  natural  justice  and  retribution.  For 
to  those  who  gave  us  existence  we  naturally  owe  subjection  and 
obedience  during  our  minority,  and  honor  and  reverence  ever 
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after :  they  who  protected  the  weakness  of  our  infancy  are  enti- 
tled to  our  protection  in  the  infirmity  of  their  age ;  they  who  by 
sustenance  and  education  have  enabled  their  offspring  to  prosper, 
ought  in  return  to  be  supported  by  that  offspring,  in  case  they 
stand  in  need  of  assistance.  Upon  this  principle  proceed  all  the 
duties  of  children  to  their  parents  which  are  enjoined  by  positive 
laws.  And  the  Athenian  laws  carried  this  principle  into  practice 
with  a  scrupulous  kind  of  nicety:  obliging  all  children  to  pro- 
vide for  their  father  when  fallen  into  poverty:  with  an  excep- 
tion to  spurious  children,  to  those  whose  chastity  had  been  pros- 
tituted by  consent  of  the  father,  and  to  those  whom  he  had  not 
put  in  the  way  of  gaining  a  livelihood.  The  legislature,  says 
Baron  Montesquieu,  considered,  that  in  the  first  case  the  father 
being  uncertain,  had  "rendered  the  natural  obligation  precarious ; 
that  in  the  second  case  he  had  sullied  the  life  he  had  given,  and 
done  his  children  the  greatest  of  injuries,  in  depriving  them  of 
their  reputation;  and  that  in  the  third  case,  he  had  rendered 
their  life  so  far  as  in  him  lay,  an  unsupportable  burthen,  by 
furnishing  them  with  no  means  of  subsistence. 

Our  laws  agree  with  those  of  Athens  with  regard  to  the  first 
only  of  these  particulars,  the  ease  of  spurious  issue.  In  the  other 
cases  the  law  does  not  hold  the  tie  of  nature  to  be  dissolved  by 
any  misbehavior  of  the  parent;  and  therefore  a  child  is  equally 
justifiable  in  defending  the  person,  or  maintaining  the  cause  or 
suit,  of  a  bad  parent,  as  a  good  one ;  and  is  equally  compellable, 
if  of  sufficient  ability,  to  maintain  and  provide  for  a  wicked  and 
unnatural  progenitor  as  for  one  who  has  shown  the  greatest 
tenderness  and  parental  piety. 

7.  niegitimates  by  civil  and  common  law. — We  are  next  to 
consider  the  case  of  illegitimate  children,  or  bastards:  with 
regard  to  whom  let  us  inquire,  (1)  Who  are  bastards.  (2)  The 
legal  duties  of  the  parents  towards  a  bastard  child.  (3)  The 
rights  and  incapacities  attending  such  bastard  children.  A 
bastard,  by  our  English  laws,  is  one  that  is  not  only  begotten, 
but  bom,  out  of  lawful  matrimony.  The  civil  and  canon  laws 
do  not  allow  a  child  to  remain  a  bastard,  if  the  parents  after- 
wards intermarry :  and  herein  they  differ  most  materially  from 
our  law ;  which,  though  not  so  strict  as  to  require  that  the  child 
shall  be  begotten,  yet  makes  it  an  indispensable  condition  to 
make  it  legitimate,  that  it  shall  be  bom,  after  lawful  wedlock. 
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And  the  reason  of  our  English  law  is  surely  much  superior  to 
that  of  the  Roman,  if  we  consider  the  principal  end  and  design 
of  establishing  the  contract  of  marriage,  taken  in  a  civil  light, 
abstractedly  from  any  religious  view,  which  has  nothing  to  do 
with  the  legitimacy  or  illegitimacy  of  the  children.  The  main 
en(^  and  design  of  marriage,  therefore,  being  to  ascertain  and  fix 
upon  some  certain  person  to  whom  the  care,  the  protection,  the 
maintenance,  and  the  education  of  the  children  should  belong: 
this  end  is,  undoubtedly,  better  answered  by  legitimating  aU  issue 
bom  after  wedlock,  than  by  legitimating  all  issue  of  the  same 
parties,  even  born  before  wedlock,  so  as  wedlock  afterwards 
ensues:  Because  of  the  great  uncertainty  there  will  generally 
be,  in  the  proof  that  the  issue  was  really  begotten  by  the  same 
man;  whereas,  by  confining  the  proof  to  the  birth,  and  not  to 
the  begetting,  our  law  has  rendered  it  perfectly  certain  what 
child  is  legitimate,  and  who  is  to  take  care  of  the  child :  because 
by  the  Roman  law  a  child  may  be  continued  a,  bastard,  or  made 
legitimate,  at  the  option  of  the  father  and  mother,  by  a  marriage 
ex  post  facto;  thereby  opening  a  door  to  many  frauds  and  par- 
tialities, which  by  our  law  are  prevented.  Whereas  our  consti- 
tutions guard  against  this  indecency,  and  at  the  same  time  give 
sufficient  allowance  to  the  frailties  of  human  nature. 

For,  if  a  child  be  begotten  while  the  parents  are  single,  and 
they  will  endeavor  to  make  an  early  reparation  for  the  offence, 
by  man-ying  within  a  few  months  after,  our  law  is  so  indulgent 
as  not  to  bastardize  the  child,  if  it  be  bom,  though  not  begotten 
in  lawful  wedlock;  for  this  is  an  incident  that  can  happen  but 
once,  since  all  future  children  will  be  begotten,  as  well  as  bom, 
within  the  rules  of  honor  and  civil  society.  Upon  reasons  like 
these  we  may  suppose  the  peers  to  have  acted  at  the  parliament 
of  Merton,  when  they  refused  to  enact  that  children  bom  before 
marriage  should  be  esteemed  legitimate. 

From  what  has  been  said,  it  appears,  that  all  children  born 
before  matrimony  are  bastards  by  our  law:  and  so  it  is  of  all 
children  bom  so  long  after  the  death  of  the  husband,  that,  by 
the  usual  course  of  gestation,  they  could  not  be  begotten  by  him. 
But,  this  being  a  matter  of  some  uncertainty,  the  law  is  not 
exact  as  to  a  few  days. 

8.  Choice  of  fathers. — If  a  man  dies,  and  his  widow  soon 
after  marries  again,  and  a  child  is  born  within  such  a  time,  as 
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that  by  the  course  of  nature  it  might  have  been  the  child  of 
either  husband ;  in  this  case  he  is  said  to  be  more  than  ordinarily- 
legitimate;  for  he  may,  when  he  arrives  to  years  of  discretion, 
choose  which  of  the  fathers  he  pleases.  To  prevent  this,  among 
other  inconveniences,  the  civil  law  ordained  that  no  widow  should 
marry  infra  annum  luctus  (within  the  year  of  mourning),  a 
rule  which  obtained  so  early  as  the  reign  of  Augustus,  if  not  of 
Romulus :  and  the  same  constitution  was  probably  handed  down 
to  our  early  ancestors  from  the  Romans,  during  their  stay  in  this 
island;  for  we  find  it  established  under  the  Saxon  and  Danish 
governments. 

9.  Presumption  of  le^^timacy  during  wedlock. — ^As  bastards 
may  be  born  before  the  coverture  or  marriage  state  is  begun,  or 
after  it  is  determined,  so  also  children  bom  during  wedlock 
may  in  some  circumstances  be  bastards.  As  if  the  husband  be 
out  of  the  kingdom  of  England,  or  as  the  law  somewhat  loosely 
phrases  it,  extra  quatuor  maria  (beyond  the  four  seas),  for 
above  nine  months,  so  that  no  access  to  his  wife  can  be  presumed, 
her  issue  during  that  period  shall  be  bastards.  But,  generally, 
during  the  coverture,  access  of  the  husband  shall  be  presumed, 
unless  the  contrary  can  be  shown;  which  is  such  a  negative  as 
can  only  be  proved  by  showing  him  to  be  elsewhere ;  for  the  gen- 
eral rule  is,  prcBsumitur  pro  legiiimatione  (the  presumption  is  in 
favor  of  legitimacy.)  In  a  divorce  a  mensa  et  thoro,  if  the  wife 
breeds  children,  they  are  bastards:  for  the  law  will  presume 
the  husband  and  wife  conformable  to  the  sentence  of  separation, 
imless  access  be  proved ;  but  in  a  voluntary  separation  by  agree- 
ment, the  law  will  suppose  access,  unless  the  negative  be  shown. 
So  also,  if  there  is  an  apparent  impossibility  of  procreation  on 
the  part  of  the  husband,  as  if  he  be  only  eight  years  old,  or  the 
like,  there  the  issue  of  the  wife  shall  be  bastards.  Likewise,  in 
case  of  divorce  in  the  spiritual  court,  a  vinculo  matrimonii,  aU 
the  issue  born  during  the  coverture  are  bastards ;  because  such 
divorce  is  always  upon  some  cause,  that  rendered  the  marriage 
unlawful  and  null  from  the  beginning. 

10.  Maintenance  of  bastards. — ^Let  us  next  see  the  duty  of 
parents  to  their  bastard  children,  by  our  law;  which  is  prin- 
cipally that  of  maintenance.  For,  though  bastards  are  not 
looked  upon  as  children  to  any  civil  purpose,  yet  the  ties  of 
nature,  of  which  maintenance  is  one,  are  not  so  easily  dissolved : 
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and  they  hold  indeed  as  to  many  other  intentions;  as,  particu- 
larly, that  a  man  shall  not  marry  his  bastard  sister  or  daughter. 
The  civil  law,  therefore,  when  it  denied  maintenance  to  bastards 
begotten  under  certain  atrocious  circumstances,  was  neither  eon- 
sonant  to  nature  nor  reason,  however  profligate  and  wicked  the 
parents  might  justly  be  esteemed. 

Bastardy  proceedings.  The  method  in  which  the  English  law 
provides  maintenance  for  them  is  as  follows:  When  a  woman 
is  delivered,  or  declares  herself  with  child,  of  a  bastard,  and  will 
by  oath  before  a  justice  of  peace  charge  any  person  as  having 
got  her  with  child,  the  justice  shall  cause  such  person  to  be  appre- 
hended, and  commit  him  till  he  gives  security,  either  to  maintain 
the  child,  or  appear  at  the  next  quarter  sessions  to  dispute  and 
try  the  fact.  But  if  the  woman  dies,  or  is  married  before  de- 
livery, or  miscarries,  or  proves  not  to  have  been  with  child,  the 
person  shall  be  discharged;  otherwise  the  sessions,  or  two  jus- 
tices out  of  sessions,  upon  original  application  to  them,  may  take 
order  for  the  keeping  of  the  bastard,  by  charging  the  mother 
or  the  reputed  father  wifh  the  payment  of  money  or  other  sus- 
tentation  for  that  purpose.  And  if  such  putative  father,  or  lewd 
mother,  run  away  from  the  parish,  the  overseers,  by  direction  of 
two  justices,  may  seize  their  rents;  goods  and  chattels,  in  order  to 
bring  up  the  said  bastard  child.  Yet  such  is  the  humanity  of 
our  laws,  that  no  woman  can  be  compulsively  questioned  con- 
cerning the  father  of  her  child  till  one  month  after  her  delivery ; 
which  indulgence  is,  however,  very  frequently  a  hardship  upon 
parishes,  by  giving  the  parents  opportunity  to  escape. 

11.  Incapacity  of  bastards  to  inherit. — I  proceed  next  to  the 
rights  and  incapacities  which  appertain  to  a  bastard.  The 
rights  are  very  few,  being  only  such  as  he  can  acquire ;  for  he 
can  inherit  nothing,  beiag  looked  upon  as  the  son  of  nobody ;  and 
sometimes  called  filius  nullius  (the  son  of  no  one),  sometimes 
filius  populi  (the  son  of  the  people).  Yet  he  may  gain  a  sur- 
name by  reputation,  though  he  has  none  by  inheritance.  The 
incapacity  of  a  bastard  consists  principally  in  this,  that  he 
cannot  be  heir  to  any  one,  neither  can  he  have  heirs,  but  of  his 
own  body ;  for  being  nuUius  filius,  he  is  therefore  of  kin  to 
nobody,  and  has  no  ancestor  from  whom  any  inheritable  blood 
can  be  derived.  A  bastard  was  also,  in  strictness,  incapable  of 
holy  orders ;  and,  though  that  were  dispensed  with,  yet  he  was 

316 


PARENT  AND  CHILD  317 

utterly  disqualified  from  holding  any  dignity  in  the  church :  but 
this  doctrine  seems  now  obsolete ;  and,  in  all  other  respects,  there 
is  no  distinction  between  a  bastard  and  another  man.  And  really 
any  other  distinction,  but  that  of  not  inheriting,  which  civil 
policy  renders  necessary,  would  with  regard  to  the  innocent 
offspring  of  his  parents'  crimes,  be  odious,  unjust,  and  cruel  to 
the  last  degree;  and  yet  the  civil  law,  so  boasted  of  for  its 
equitable  decisions,  made  bastards,  in  some  cases,  incapable  even 
of  a  gift  from  their  parents.  A  bastard  may,  lastly,  be  made 
legitimate,  and  capable  of  inheriting,  by  the  transcendent  power 
of  an  act  of  parliament,  and  not  otherwise ;  as  was  done  in  the 
case  of  John  of  Gant's  bastard  children,  by  a  statute  of  Richard 
the  Second. 

12.  Guardian  and  ward. — The  only  general  domestic  rela- 
tion, now  remaining  to  be  discussed,  is  that  of  guardian  and 
ward:  which  bears  a  very  near  resemblance  to  the  last,  and  is 
plainly  derived  out  of  it;  the  guardian  being  only  a  temporary 
parent,  that  is,  for  so  long  time  as  the  ward  is  an  infant,  or 
under  age.  In  examining  this  species  of  relationship,  I  shall  first 
consider  the  different  kinds  of  guardians,  how  they  are  ap- 
pointed, and  their  power  and  duty;  next,  the  different  ages  of 
persons,  as  defined  by  the  law;  and  lastly,  the  privileges  and 
disabilities  of  an  infant,  or  one  under  age  and  subject  to 
guardianship. 

The  guardian  with  us  performs  the  office  both  of  the  tutor 
(a  teacher)  and  curator  (a  guardian)  of  the  Roman  laws;  the 
former  of  which  had  the  charge  of  the  maintenance  and  educa- 
tion of  the  minor,  the  latter  the  care  of  his  fortune ;  or,  accord- 
ing to  the  language  of  the  court  of  chancery,  the  tutor  was  the 
committee  of  the  person,  the  curator  the  committee  of  the  estate. 
But  this  office  was  frequently  united  in  the  civil  law;  as  it  is 
always  in  our  law  with  regard  to  minors,  though  as  to  lunatics 
and  idiots  it  is  commonly  kept  distinct, 

13.  Several  species  of  guardians. — Guardians  by  nature  are 
the  father,  and,  in  some  cases,  the  mother  of  the  child.  For  if 
an  estate  be  left  to  an  infant,  the  father  is  by  common  law  the 
guardian,  and  must  account  to  his  child  for  the  profits.  And, 
with  regard  to  daughters,  it  seems  by  construction  of  the  statute 
4  and  5  Ph.  and  Mar.,  c.  8,  that  tie  father  might  by  deed  or  will 
assign  a  guardian  to  any  woman-child  under  the  age  of  sixteen ; 
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and  if  none  be  so  assigned,  the  mother  shall  in  this  case  be 
guardian.  There  are  also  guardians  for  nurture;  which  are,  of 
course,  the  father  and  mother,  tiU  the  infant  attains  the  age  of 
fourteen  years;  and  in  default  of  father  or  mother,  the  ordinary 
usually  assigns  some  discreet  person  to  take  care  of  the  infant's 
personal  estate,  and  to  provide  for  his  maintenance  and  educa- 
tion. Guardians  for  nurture  continue  only  till  the  minor  is 
fourteen  years  of  age;  for  then,  in  both  cases,  he  is  presumed 
to  have  discretion,  so  far  as  to  choose  his  own  guardian.  This 
he  may  do,  unless  one  be  appointed  by  the  father,  by  "vdrtue  of 
/the  statute  12  Car.  II,  c.  24,  which,  considering  the  imbecility 
of  judgment  in  children  of  the  age  of  fourteen,  enacts  that  any 
father,  under  age  or  of  full  age,  may  by  deed  or  will  dispose  of 
the  custody  of  his  child,  either  bom  or  unborn,  to  any  person, 
except  a  popish  recusant,  either  in  possession  or  reversion,  till 
such  child  attains  the  age  of  one  and  twenty  years.  These  are 
called  guardians  by  statute,  or  testamentary  guardians. 

14.  Accounting  and  supervision  of  guardianship  in  chan- 
cery.— The  power  and  reciprocal  duty  of  a  guardian  and  ward 
are  the  same,  pro  tempore  (for  a  time),  as  that  of  a  father  and 
child ;  and  therefore  I  shall  not  repeat  them,  but  shall  only  add 
that  the  guardian,  when  the  ward  comes  of  age,  is  bound  to  give 
him  an  account  of  all  that  he  has  transacted  on  his  behalf,  and 
must  answer  for  aU  losses  by  his  wilful  default  or  negligence. 
In  order  therefore  to  prevent  disagreeable  contests  with  young 
gentlemen,  it  has  become  a  practice  for  many  guardians,  of  large 
estates  especially,  to  indemnify  themselves  by  applying  to  the 
court  of  chancery,  acting  under  its  direction,  and  accounting 
annually  before  the  officers  of  that  court.  For  the  lord  chan- 
cellor is,  by  rights  derived  from  the  crown,  the  general  and 
supreme  guardian  of  all  infants,  as  well  as  idiots  and  lunatics; 
that  is,  of  all  such  persons  a#  have  not  discretion  enough  to 
manage  their  own  concerns.  In  case  therefore  any  guardian 
abuses  his^  trust,  the  court  will  check  and  punish  him ;  nay, 
sometimes  will  proceed  to  the  removal  of  him,  and  appoint  an- 
other in  his  stead. 

15.  Different  capacities  of  minors  at  difTerent  ages. — ^Let  us 
next  consider  the  ward  or  person  within  age,  for  whose  assist- 
ance and  support  these  guardians  are  constituted  by  law;  or 
who  it  is,  that  is  said  to  be  within  age.    The  capacity  of  male 
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and  female  are  different  for  different  purposes.  A  male  at 
twelve  years  old  may  take  the  oath  of  allegiance;  at  fourteen 
is  at  years  of  discretion,  and  therefore  may  consent  or  disagree 
to  marriage,  may  choose  his  guardian,  and,  if  his  discretion  be 
actually  proved,  may  make  his  testament  of  his  personal  estate ; 
at  seventeen  may  be  an  executor;  and  at  twenty-one  is  at  his 
own  disposal,  and  may  alien  his  lands,  goods,  and  chattels. 
A  female  also  at  seven  years  of  age  may  be  betrothed  or  given 
in  marriage ;  at  nine  is  entitled  to  dower ;  at  twelve  is  at  years 
of  maturity,  and  therefore  may  consent  or  disagree  to  marriage, 
and,  if  proved  to  have  sufficient  discretion,  may  bequeath  her 
personal  estate ;  at  fourteen  is  at  years  of  legal  discretion,  and 
may  choose  a  guardian ;  at  seventeen  may  be  executrix ;  and  at 
twenty-one  may  dispose  of  herself  and  her  lands.  So  that  full 
age  in  male  or  female  is  twenty-one  years,  which  age  is  com- 
pleted on  the  day  preceding  the  anniversary  of  a  person's  birth, 
who  till  that  time  is  an  infant,  and  so  styled  in  law. 

Sue  hy  guardian  ad  litem  or  next  friend.  Infants  have 
various  privileges,  and  various  disabilities:  but  their  very  dis- 
abilities are  privileges;  in  order  to  secure  them  from  hurting 
themselves  by  their  own  improvident  acts.  An  infant  cannot  be 
sued  but  under  the  protection,  and  joining  the  name,  of  his  guar- 
dian :  for  he  is  to  defend  him  against  all  attacks  as  well  by  law 
as  otherwise :  but  he  may  sue  either  by  his  guardian,  or  prochein 
amy,  his  next  friend  who  is  not  his  guardian.  This  prochein  amy 
may  be  any  person  who  will  undertake  the  infant's  cause;  and 
it  frequently  happens,  that  an  infant,  by  his  prochein  amy,  insti- 
tutes a  suit  in  equity  against  a  fraudulent  guardian. 

Criminal  capacity. .  In  criminal  cases,  an  infant  of  the  age 
of  fourteen  years  may  be  capitally  punished  for  any  capital 
offence:  but  under  the  age  of  seven  he  cannot.  The  period 
between  seven  and  fourteen  is  subject  to  much  uncertainty: 
for  the  infant  shall,  generally  Speaking,  be  judged  prima  facie 
(on  the  first  appearance)  innocent;  yet  if  he  was  doli  capax 
(capable  of  deceit), 'and  could  discern  between  good  and  evil  at 
the  time  of  the  offence  committed,  he  may  be  convicted  and 
undergo  judgment  and  execution  of  death,  though  he  hath  not 
attained  to  years  of  puberty  or  discretion. 

Exemption  from  statutes  of  limitation.  "With  regard  to  estates 
and  civil  property,  an  infant  hath  many  privileges  which  will 
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be  better  understood  when  we  come  to  treat  more  particularly 
of  those  matters :  but  this  may  be  said  in  general,  that  an  infant 
shall  lose  nothing  by  non-claim,  or  neglect  of  demanding  his 
right;  nor  shall  any  other  laches  or  negligence  be  imputed  to 
an  infant,  except  in  some  very  particular  cases. 

Contracts  and  conveyances  of  infant.  It  is  generally  true, 
that  an  infant  can  neither  alien  his  lands,  nor  do  any  legal  act, 
nor  make  a  deed,  nor  indeed  any  manner  of  contract,  that  will 
bind  him.  But  still  to  all  these  rules  there  are  some  exceptions : 
part  of  which  were  just  now  mentioned  in  reckoning  up  the 
different  capacities  which  they  assume  at  different  ages:  and 
there  are  others,  a  few  of  which  it  may  not  be  improper  to  recite, 
as  a  general  specimen  of  the  whole.  And,  first,  it  is  true,  that 
infants  cannot  alien  their  estates :  but  infant  trustees,  or  mort- 
gagees, are  enabled  to  convey,  under  the  direction  of  the  court 
of  chancery  or  exchequer,  or  other  courts  of  equity,  the  estates 
they  hold  in  trust  or  mortgage,  to  such  person  as  the  court  shall 
appoint. 

An  infant  may  also  purchase  lands,  but  his  purchase  is  incom- 
plete: for,  when  he  comes  to  age,  he  may  either  agree  or  dis- 
agree to  it,  as  he  thinks  prudent  and  proper,  without  alleging 
any  reason ;  and  so  may  his  heirs  after  him,  if  he  dies  without 
having  completed  his  agreement.  It  is,  farther,  generally  true, 
that  an  infant,  under  twenty-one,  can  make  no  deed  but  what 
is  afterwards  voidable :  yet  in  some  cases  he  may  bind  himself 
apprentice  by  deed  indented  or  indentures,  for  seven  years; 
and  he  may  by  deed  or  will  appoint  a  guardian  to  his  children, 
if  he  has  any.  Lastly,  it  is  generally  true,  that  an  infant  can 
make  no  other  contract  that  will  bind  him;  yet  he  may  bind 
himself  to  pay  for  his  necessary  meat,  drink,  apparel,  physic, 
and  such  other  necessaries;  and  likewise  for  his  good  teaching 
and  instruction  whereby  he  may  profit  himself  afterwards.  And 
thus  much  at  present,  for  the  privileges  and  disabilities  of 
infants. 
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PART  VIII 

LAW  OF  PROCEDURE  —  LEGAL,  EQUITABLE 
ADMINISTRATIVE,  AND  CRIMINAL 

CHAPTEE  XXXIV. 

REMEDIES— JUDICIAL  AND  EXTBAJUDICIAL. 

1.  Bedress  of  wrongs  by  self-help. —  [Vengeance  on  the  .part 
of  the  person  injured  is  the  foundation,  of  all  legal  redress. 
The  early  history  of  all  political  societies  shows  the  same  system 
of  private  revenge  and  self  help  for  injuries.  Moyle  In  speak- 
ing of  the  Roman  law,  says:  "Before  the  establishment  of  a 
regular  judicature,  the  injured  person,  with  his  kinsmen  or 
dependants,  made,  a  foray  against  the  wrongdoer,  and  swept 
away  his  cattle  and  with  them  his  wife  and  children."  1  Moyle, 
Just  Inst.,  p.  614.  As  Anglo-Saxon  society  slo>wly  emerged  from 
barba'rism,  blood  feuds  and  private  war  were  gradually  re- 
stricted as  in  earlier  civilizations,  until  the  king  or  the  state 
took  over  a  complete  administration  of  justice  and  the  main- 
tenance of  the  public  peace.  Kirgan  v.  Silvers,  13  Ind.  App. 
80,  91,  37 -N.  E.  413,  416.]  The  more  effectually  to  accomplish 
redress  of  private  injuries,  courts  of  justice  are  instituted  in 
every  civilized  society,  in  order  to  protect  the  y^eak  from  the 
insults  of-  the  stronger,  by  expounding  and  enforeipg  those 
laws  by  which  rights  are  defined  and  wrongs  prohibited.  This 
remedy  is  therefore  principally  to  be  sought  by  application 
to  these  courts  of  justice ;  that  is,  by  civil  suit  or  action.  For 
which  reason  our  chief  employment  in  this  Part  will  be  to  con-- 
sider  the  redress  of  private  wrongs,  by  suit  or  action  in  courts. 
But  as  there  are  certain-  injuries  of  such  a  nature,  that  some  of 
them  furnish,  and  others  require  a  more  speedy  remedy  than  can 
be  had  in  the  ordinary  forms  of  justice,  there  is  allowed  in 
those  eases  an  unofficial  or  "extrajudicial  remedy  which  is  ob- 
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tained  by  self-help  or  the  mere  act  of  the  parties;  of  which  I 
shall  first  treat,  before  I  consider  the  procedure  in  seeking  a 
remedy  by  suit  or  action  in  courts,  which  consists  in  the  act  of 
the  parties  ^jo-operating  with  the  act  of  law.  And,  first,  of  that 
redress  of  private  injuries  which  is  obtained  by  the  mere  act  of 
the  parties.  This  is  of  two  sorts :  first,  that  which  arises  from 
the  act  of  the  injured  party  only;  and,  secondly,  that  which 
arises  from  the  joint  act  of  all  the  parties  together:  both  which 
I  shall  consider  in  their  order. 

2.  Self-defence. — Of  the  first  sort,  or  that  which  arises  from 
the  sole  act  of  the  injured  party,  is  the  defence  of  one's  self, 
or  the  mutual  and  reciprocal  defence  of  such  as  stand  in  the 
relations  of  husband  and  wife,  parent  and  child,  master  and 
servant.  In  these  cases,  if  the  party  himself,  or  any  of  these 
his  relations,  be  forcibly  attacked,  in  his  person  or  property,  it  is 
lawful'  for  him  to  repel  force  by  force ;  and  the  breach  of  the 
peace  which  happens,  is  chargeable  upon  him  only  who  began 
the  affray.  For  the  law,  in  this  case,  respects  the  passions  of 
the  human  mind;  and  (when  external  violence  is  offered  to  a 
man  himself,  or  those  to  whom  he  bears  a  near  connection), 
makes  it  lawful  in  him  to  do  himself  that  immediate  justice, 
to  which  he  is  prompted  by  nature,  and  which  no  prudential 
motives  are  strong  enough  to  restrain..  It  considers  that  the 
future  process  of  law  is  by, no  means  an  adequate  remedy  for 
injuries  accompanied  with  force;  since  it  is  impossible  to  say 
to  what  wanton  lengths  of  rapine  or  cruelty  outrages  of  this 
sort  might  be  carried,  unless'  it  were  permitted  a  man  imme- 
diately to  oppose  one  violence  with  another.  Self-defence,  there- 
fore, as  it  is  justly  called  the  primary  law  of  nature,  so  it  is  not, 
neither  can  it.be  in  fact,  taken  away  by  the  law  of  society.  In 
the  English  law,  particularly,  it  is  held  an  excuse  for  breaches 
of  the  peace,  nay  even  for  homicide  itself:  but  care  must  be 
taken,  that  the  resistance  does  not  exceed  the  bounds  of  mere 
defence  and  prevention;  for  then  the  defender  would  himself 
become  an  aggressor. 

3.  Recaption  or  reprisal. — This  is  another  species  of  remedy 
by  the  mere  act  of  the  party  injured.  This  happens,  when  any 
one  hath  deprived  another  of  his  property  in  goods  or  chattels 
personal,  or  wrongfully  detains  one's  wife,  child,  or  servant: 
in  which  case  the  owner  of  the  goods,  and  the  husband,  parent, 
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or  master,  may  lawfully  claim  and  retake  them,  wherever  he 
happens  to  find  them;  so  it  be  not  in  a  riotous  manner,  or 
attended  with  a  breach  of  the  peace.  The  reason  for  this  is 
obvious;  since  it  may  frequently  happen  that  the  owner  may 
have  this  only  opportunity  of  doing  himself  justice :  his  goods 
may  be  afterwards  conveyed  away  or  destroyed;  and  his  wife, 
children,  or  servants,  concealed  or  carried  out  of  his  reach;  if 
he  had  no  speedier  remedy  than  the  ordinary  process  of  law. 
If,  therefore,  he  can  so  contrive  it  as  to  gain  possession  of  his 
property  again,  without  force  or  terror,  the  law  favors  and  will 
justify  his  proceeding. 

But,  as  the  public  peace  is  a  superior  consideration  to  any  one 
man's  private  property;,  and  as  if  individuals  were  once  allowed 
to  use  private  force  as  a  remedy  for  private  injuries,  all  social 
justice  must  cease,  the  strong  would  give  law  to  the  weak,  and 
every  man  would  revert  to  a  state  of  nature;  for  these  reasons 
it  is  provided  that  this  natural  right  of  recaption  shall  never 
be  exerted  where  such  exertion  must  occasion  strife  and  bodily 
contention,  or  endanger  the  peace  of  society.  If,  for  instance, 
my  horse  is  taken  away,  and  I  find  him  in  a  common,  a  fair,  or 
a  public  inn,  I  may  lawfully  seize  him  to  my  own  use;  but  I 
cannot  justify  breaking  open  a  private  stable,  or  entering  on  the 
grounds  of  a  third  person,  to  take  him,  except  he  be  feloniously 
stolen ;  but  must  have  recourse  to  an  auction  at  law. 

4.  Entry  on  lajid. — As  recaption  is  a  remedy  given  to 
the  party  himself,  for  an  injury  to  his  personal  property,  so, 
thirdly,  a  remedy  of  the  same  kind  for  injuries  to  real  property, 
is  by  entry  on  lands  and  tenements,  when  another  person  without 
any  right  has  taken  possession  thereof.  This  depends  in  some 
measure  on  like  reasons  with  the  former;  and  like  that,  too, 
must  be  peaceabla  and  without  force.  Entry  was  formerly 
allowable  to  every  person  disseised,  or  turned  out  of  possession, 
unless  his  entry  was  taken  away  or  barred  by  his  own  neglect, 
or  other  circumstances.  But  this  being  found  very  prejudicial 
to  the  public  peace,  it  was  thought  necessary  by  several  statutes 
to  restrain  all  persons  from  the  use  of  such  violent  methods, 
even  of  doing  themselves  justice ;  and  much  more  if  they  have 
no  justice  in  their  claim. 

So  that  the  entry  now  allowed  by  law  is  a  peaceable  one ;  that 
forbidden  is  such  as  is  carried  on  and  maintained  with  force, 
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with  violence,  and  unusual  weapons.  But  this  provision  does 
not  extend  to  such  as  endeavor  to  maintain  possession  by  force, 
where  they  themselves  have  been  in  the  peaceable  enjoyment  of 
the  lands  and  tenements.  In  general,  it  is  only  where  the 
original  entry  of  the  wrongdoer  was  unlawful  that  the  ousted 
owner  may  make  entry.  But  where  an  apparent  right  of  pos- 
session has  been  gained  under  a  lawful  entry,  the  owner  cannot 
enter,  but  is  driven  to  his  action  to  overthrow  the  apparent 
right.  Yet  a  man  may  enter  on  his  tenant  on  sufferance  or 
tenant  at  will. 

5.  Abatement  of  nuisance. — A  fourth  species  of  remedy  by 
the  mere  act  of  the  party  injured,  is  the  abatement  or  removal 
of  nuisances.  What  nuisances  are,  and  their  several  species, 
we  shall  find  a  more  proper  place  to  inquire  under  some  of  the 
subsequent  divisions.  At  present  I  shall  only  observe,  that 
whatsoever  unlawfully  annoys  or  doth  damage  to  another  is  a 
nuisance ;  and  such  nuisance  may  be  abated,  that  is,  taken  away 
or  removed  by  the  party  aggrieved  thereby,  so  as  he  commits 
no  riot  in  the  doing  of  it.  If  a  house  or  wall  is  erected  so  near 
to  mine  that  it  stops  my  ancient  lights,  which  is  a  private  nui- 
sance, I  may  enter  my  neighbor's  land,  and  peaceably  pull  it 
down.  Or  if  a  new  gate  be  erected  across  the  public  highway, 
which  is  a  common  nuisance,  any  of  the  king's  subjects  passing 
that  way  may  cut  it  down  and  destroy  it. 

And  the  reason  why  the  law  allows  this  private  and  summary 
method  of  dding  one's  self  justice,  is  because  injuries  of  this 
kind,  which  obstruct  or  annoy  such  things  as  are  of  daily  con- 
venience and  use,  require  an  immediate  remedy,  and  cannot  wait 
for  the  slow  progress  of  the  ordinary  forms  of  justice. 

6.  Distress. — ^A  fifth  case,  in  which  the  law  allows  a  man 
to  be  his  own  avenger,  or  to  minister  redress  to  himself,  is  that 
of  distraining  cattle  or  goods  for  non-payment  of  rent,  or  other 
duties;  or  distraining  another's  cattle  damage-feasant,  that  is, 
doing  damage,  or  trespassing,  upon  his  land.  The  former  in- 
tended for  the  benefit  of  landlords,  to  prevent  from  secreting 
or  withdrawing  their  effects  to  his  prejudice ;  the  latter  arising 
from  the  necessity  of  the  thing  itself,  as  it  might  otherwise  be 
impossible  at  a  future  time  to  ascertain  whose  cattle  they  were 
that  committed  the  trespass  or  damage.  [This  seizing  of  per- 
sonal property  as  a  pledge  or  security  to  compel  the  perform- 
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ance  or  satisfaction  of  a  claim  for  rent  or  trespass  of  cattle, 
without  the  formal  process  of  a  suit  or  action,  is  a  very  ancient 
remedy  which  has  gradually  become  almost  obsolete  and  dis- 
used.] , 

These  are  the  several  species  of  remedies  which  may  be  had 
by  the  mere  act  of  the  party  injured.  I  iShaU  next  briefly 
mention  such  as  arise  from  the  joint  act  of  all  the  parties 
together.     And  these  are  only  two:   accord  and  arbitration. 

7.  Accord  and  satisfaction. — ^Accord  is  a  method  of  satis- 
faction agreed  upon  between  the  party  injuring  and  the  party 
injured,  which,  when  performed,  is  a  bar  of  all  actions  upon  this 
account.  As  if  a  man  contract  to  build  a  house  or  deliver  a 
horse,  and  fail  in  it;  this  is  an  injury  for  which  the  sufferer 
may  have  his  remedy  by  action,  butif  the  party  injured  accepts 
a  sum  of  money,  or  other  thing,  as  a  satisfaction,  this  is  a 
redress  of  that  injury,  and  entirely  takes  away  the  action. 

8.  Arbitration  and  award. — Arbitration  is  where  the  par- 
ties, injuring  and  injured,  submit  all  matters  in  dispute,  con- 
cerning any  personal  chattels  or  personal  wrong,  to  the  judgment 
of  two  or  more  arbitrators ;  who  are  to  decide  the  controversy : 
and  if  they  do  not  agree,  it  is  usual  to  add,  that  another  person 
be  called  in  as  umpire  (imperator,  or  impar) ,  to  whose  sole  judg- 
ment it  is  then  referred :  or  frequently  there  is  only  one  arbi- 
trator originally  appointed.  This  decision,  in  any  of  these  cases, 
is  called  an  award.  And  thereby  the  question  is  as  fully,  deter- 
mined, and  the  right  transferred  or  settled,  as  it  could  have  been 
by  the  agreement  of  the  parties,  or  the  judgment  of  a  court  of 
justice. 

9.  Judicial  and  non-judicial  remedies  concurrent. — The 
next,  and  principal,  object  of  our  inquiries  will  be  the  redress 
of  injuries  by  suit  in  courts:  wherein  the  act  of  the  parties 
and  the  act  of  law  co-operate;  the  act  of  the  parties  being 
necessary  to  set  the  law  in  motion,  and  the  process  of  the  law 
being  in  general  the  only  instrument  by  which  the  parties  are 
enabled  to  procure  a  certain  and  adequate  redress. 

And  here  it  will  not  be  improper  to  observe  that  although  in 
the  several  eases  of  redress  by  the  act  of  the  parties  mentioned 
the  law  allows  an  extrajudicial  remedy,  yet  that  does  not  exclude 
the  ordinary  course  of  justice;  but  it  is  only  an  additional 
weapon  put  into  the  hands  of  certain  persons  in  particular 
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instances,  where  natural  equity  or  the  peculiar  circumstances  of 
their  situation  require  a  more  expeditious  remedy,  than  the_ 
formal  process  of  any  court  of  judicature  can  furnish.  There- 
fore, though  I  may  defend  myself,  or  relations,  from  external 
violence,  I  yet  am  afterwards  entitled  to  an  action  of  assault 
and  battery:  though  I  may  retake  my  goods,  if  I  have  a  fair 
and  peaceable  opportunity,  this  power  of  recaption  does  not 
debar  me  from  my  action  of  trover  or  detinue:  I  may  either 
enter  on  the  lands,  on  which  I  have  a  right  of  entry,  or  may 
demand  possession  by  a  real  action:  I  may  either  abate  a 
nuisance  by  my  own  authority,  or  call  upon  the  law  to  do  it 
for  me:  I  may  distrain  for  rent,  or  have  an  action  of  debt,  at 
my  own  option ;  if  I  do  not  distrain  my  neighbor's  cattle  damage- 
feasant,  I  may  compelhim  by  action  of  trespass  to  make  me  a 
fair  satisfaction.  And  with  regard  to  accords  and  arbitrations, 
these  in  their  nature  being  merely  an  agreement  or  compromise, 
most  indisputably  suppose  a  previous  right  of  obtaining  redress 
some  other  way :  which  is  given  up  by  such  agreement. 

10.  Judicial  remedies. — ^Now,  since  all  wrong  may  be  con- 
sidered as  merely  a  privation  of  right,  the  plaia,  natural  remedy 
for  every  species  of  wrong  is  the  being  put  in  possession  of  that 
right,  whereof  the  party  injured  is  deprived.  This  may  either 
be  effected  by  a  specific  delivery  or  restoration  of  the  subject- 
matter  in  dispute  to  the  legal  owner;  as  when  lands  or  personal 
chattels  are  unjustly  withheld  or  invaded :  or,  where  that  is  not 
possible,  or  at  least  not  an  adequate  remedy,  by  making  the 
sufferer  a  pecuniary  satisfaction  in  damages;  as  in  case  of 
assault,  breach  of  contract,  &c. :  to  which  damages  the  party 
injured  has  acquired  an  incomplete  or  inchoate  right,  the  instant 
he  receives  the  injury ;  though  such  right  be  not  fully  ascertained 
till  they  are  assessed  by  the  intervention  of  the  law.  The  instru- 
ments whereby  this  remedy  is  obtained  (which  are  sometimes 
considered  in  the  light  of  the  remedy  itself)  are  a  diversity  of 
suits  and  actions,  which  are  defined  by  the  Mirror  to  be  "the 
lawful  demand  of  one's  right" :  or,  as  Bracton  and  Fleta  express 
it,  in  the  words  of  Justinian,  jus  prosequendi  in  judicio  quod 
alicui  dehetur  (the  right  of  prosecuting  to  judgment  which  is 
due  to  everyone). 

[The  rigid  system  of  fixed  forms,  or  theories  of  action,  and  the 
particular  theories  of  liability  so  applied  by  the  common  law 

326 


REMEDIES  327 

courts  are  to  be  considered  in  connection  with  the  history  of  the 
substantive  law  of  contracts,  torts,  and  property^  rather  than 
with  procedure.] 

11.  Classes  of  actions. — ^With  us  in  England  the  several 
suits,  or  remedial  instruments  of  justice,  are  from  the  subject  of 
them  distinguished  into  three  kinds;  actions  personal,  real  and 
mixed. 

Personal  actions  are  such  whereby  a  man  claims  a  debt  or 
personal  duty,  or  damages  in  lieu  thereof :  and  likewise,  whereby 
a  man  claims  a  satisfaction  in  damages  for  some  injury  done  to 
his  person  or  property.  The  former  are  said  to  be  founded  on 
contracts,  the  latter  upon  torts  or  wrongs:  and  they  are  the 
same  which  the  civil  law  calls  "actiones  in  personam,  quae,  adver- 
sus  eum  intenduntur,  qui  ex  controictu  vel  delicto  ohligatus  est 
aliquid  dare  vel  concedere"  (personal  actions  which  are  com- 
menced against  him  who  by  contract  or  through  the  commission 
of  some  offence,  is  bound  to  give  or  surrender  something) .  Of  the 
former  nature  are  all  actions  upon  debt  or  promises.  [Debt, 
Covenant,  Assumpsit.]  Of  the  latter  all  actions  for  trespasses, 
nuisances,  assaults,  defamatory  words,  and  the  like.  [Trespass, 
Case,  Trover,  Detinue,  Replevin.] 

Real  actions  (or,  as  they  are  called  in  the  Mirror,  feudal 
actions),  which  concern  real  property  only,  are  such  whereby 
the  plaintiff,  here  called  the  demandant,  claims  title  to  have  any 
lands  or  tenements,  rents,  commons,  or  other  hereditaments,  in 
fee-simple,  fee-tail,  or  for  term  of  life.  By  these  actions  for- 
merly all  disputes  concerning  real  estates 'were  decided:  but 
they  are  now  pretty  generally  laid  aside  in  practice,  upon  account 
of  the  great  nicety  required  in  their  management ;  aiid  the  incon- 
venient length  of  their  process :  a  much  more  expeditious  method 
of  trying  title  being  since  introduced' by  other  actions  personal 
and  mixed. 

Mixed  actions  are  suits  partaking  of  the  nature  of  the  other 
two,  wherein  some  real  property  is  demanded,  and  also  personal 
damages  for  a  wrong  sustained.  As,  for  instance,  an  action  of 
waste,  which  is  brought  by  him  who  hath  the  inheritance,  in 
remainder  or  reversion,  against  the  tenant  for  life,  who  hath 
committed  waste  therein,  to  recover  not  only  the  land  wasted, 
which  would  make  it  really  a  real  action;  but  also  treble  dam- 
ages, in  pursuance  of  the  statute  of  Gloucester,  which  is  a  per- 
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sonal  recompense;  and  so  both  being  joined  together,  denom- 
inate it -a  mixed  action.  [Ejectment  may  also  be  classed  as  a 
mixed  action  and  is  now  the  only  one  of  practical  importance.] 

Under  these  three  heads  may  every  species  of  remedy  by  suit 
or  action  in  the  courts  of  common  law  be  comprised. 

12.  Limitation  of  actions. — [Legal  remedies  must  be  sought 
■with  reasonable  promptitude  within  the  time  limited  by  the 
Statutes  of  Limitation.] 

In  real  actions.  This,  by  the  statute  of  32  Hen.  VIII,  c.  2,  in 
a  writ  of  right,  is  sixty  years :  in  assizes,  writs  of  entry,  or  other 
possessory  actions  real,  of  the  seisin  of  one's  ancestors,  in  lands; 
and  either  of  their  seisin,  or  one's  own,  in  rents,  suits  and  serv- 
ices, fifty  years:  and  in  actions  real  for  lands  grounded  upon 
one's  own  seisin  or  possession,  such  possession  must  have  been 
within  thirty  years.  By  the  statute  21  Jac.  I,  c.  16,  twenty 
years  is  the  time  of  limitation  in  every  action  of  ejectment, 
for  no  ejectment  can  be  brought  unless  where  the  lessor  of 
the  plaintiff  is  entitled  to  enter  on  the  lands,  and  by  statute 
21  Jac.  I,  e.  16,  no  entry  can  be  made  by  any  man,  unless  within 
twenty  years  after  his  right  shall  accrue. 

Personal  actions.  Also,  all  actions  of  trespass  {quare  clausum 
f regit,  or  otherwise),  detinue,  trover,  replevin,  account,  and  case 
(except  upon  accounts  between  merchants),  debt  on  simple  con- 
tract, or  for  arrears  of  rent,  are  limited  by  the  statute  last  men- 
tioned to  six  years  after  the  cause  of  action  commenced:  and 
actions  of  assault,  menace,  battery,  mayhem,  and  imprisonment, 
must  be  brought  within  four  years,  and  actions  for  words  within 
two  years  after  the  injury  committed. 

Penal  and  criminal,  actions.  And  by  statute  31  Eliz.  c.  5,  all 
suits,  indictments,  and  informations  upon  any  penal  statutes, 
where  any  forfeiture  is  to  the  crown  alone,  shall  be  sued  within 
two  years;  and  where  the  forfeiture  is  to  a  subject,  or  to  the 
crown  and  a  subject,  within  one  year  after  the  offence  committed, 
unless  where  any  other  time  is  specially  limited  by  the  statute. 
Lastly,  by  statute  10  &  11  Wm.  Ill,  c.  14,  no  writ  of  error,  scire 
facias,  or  other  suit,  shall  be  brought  to  reverse  any  judgment, 
fine,  or  recovery,  for  error,  unless  it  be  prosecuted  within  twenty 
years. 

Policy  of  the  statutes.  The  use  of  these  statutes  of  limitation 
is  to  preserve  the  peace  of  the  kingdom,  and  to  prevent  those 
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innumerable  perjuries  which  might  ensue  if  a  man  were  allowed 
to  bring  an  action  for  any  injury  committed  at  any  distance  of 
time.  Upon  both  these  accounts  the  law  therefore  holds,  that 
"interest  reipuhliccE  ut  sit  finis  litium"  (it  is  for  the  public  good 
that  there  be  an  end  to  contentions)  :  and  upon  the  same  prin- 
ciple the  Athenian  laws  in  general  prohibited  all  actions  where 
the  injury  was  committed  five  years  before  the  complaint  was 
made.  If,  therefore,  in  any  suit,  the  injury  or  cause  of  action 
happened  earlier  than  the  period  expressly  limited  by  law,  the 
defendant  may  plead  the  statutes  of  limitations  in  bar ;  as  upon 
an  assumpsit,  or  promise  to  pay  money  to  the  plaintiff,  the  defend- 
ant may  plead  non  assumpsit  infra  sex  annos;  he  made  no  such 
promise  within  six  years;  which  is  an  effectual  bar  to  the 
complaint. 

13.  Causes  of  uncertainty  in  legal  remedies. — The  uncer- 
tainty of  legal  proceedings  is  a  notion  so  generally  adopted,  and 
has  so  long  been  the  standing  theme  of  wit  and  good  humor,  that 
he  who  should  attempt  to  refute  it  would  te  looked  upon  as  a 
man  who  was  either  incapable  of  discernment  himself,  or  else 
meant  to  impose  upon  others.  Yet  it  may  not  be  ainiss,  before 
iwe  enter  upon  the  several  modes  whereby  to  be  obtained  in  our 
courts  of  justice,  to  inquire  a  little  wherein  this  uncertainty, 
so  frequently  complained  of,  consists;  and  to  what  causes  it 
owes  its  original. 

It  hath  sometimes  been  said  to  owe  its  original  to  the  number 
of  our  municipal  constitutions,  and  the  multitude  of  our  judicial 
decisions;  which  occasion,  it  is  alleged,  abundance  of  rules  that 
militate  and  thwart  with  each  other,  as  the  sentiments  or  caprice 
of  successive  legislatures  and  judges  have  happened  to  vary. 
The  fact  of  multiplicity  is  allowed;  and  that  thereby  the  re- 
searches of  the  student  are  rendered  more  difficult  and  laborious ; 
but  that,  with  proper  industry,  the  result  of  those  inquiries  will 
be  doubt  and  indecision,  is  a  consequence  that  cannot  be  ad- 
mitted. People  are  apt  to  be  angry  at  the  want  of  simplicity  in 
our  laws;  they  mistake  variety  for  confusion,  and  complicated 
cases  for  contradictory. 

The  occasion  for  law-suits.  But  is  not  (it  will  be  asked)  the 
multitude  of  law-suits,  which  we  daily  see  and  experience,  an 
argument  against  the  clearness  and  certainty  of  the  law  itself? 
By  no  means :  for  among  the  various  disputes  and  controversies 
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■which  are  daily  to  be  met  with  in  the  course  of  legal  proceedings, 
it  is  obvious  to  observe  how  very  few  arise  from  obscurity  in 
the  rules  or  maxims  of  law.  An  action  shall  seldom  be  heard  of, 
to  determine  a  question  of  inheritance,  unless  the  fact  of  the 
descent  be  controverted.  But  the  dubious  points  which  are 
usually  agitated  in  our  courts,  arise  chiefly  from  the  difficulty 
there  is  of  ascertaining  the  intention  of  individuals,  in  their 
solemn  dispositions  of  property ;  in  their  contracts,  conveyances, 
and  testaments.  It  is  an  object,  indeed,  of  the  utmost  importance 
in  this  free  and  commercial  country,  to  lay  as  few  restraints  as 
possible  upon  the  transfer  of  possessions  from  hand  to  hand,  or 
their  various  designations  marked  out  by  the  prudence,  con- 
venience, necessities,  or  even  by  the  caprice  of  their  owners ;  yet 
to  investigate  the  intention  of  the  owner  is  frequently  matter 
of  difficulty,  among  heaps  of  entangled  conveyances  or  wills  of  a 
various  obscurity.  The  law  rarely  hesitates  in  declaring  its  own 
meaning ;  but  the  judges  are  frequently  puzzled  to  find  out  the 
meaning  of  others.  Thus  the  powers,  the  interest,  the  privileges, 
and  the  properties  of  a  tenant  for  life,,  and  a  tenant  in  tail,  are 
clearly  distinguished  and  precisely  settled  by  law:  but  what 
words  in  a  will  shall  constitute  this  or  that  estate,  has  occasionally 
been  disputed  for  more  than  two  centuries  past,  and  will  con- 
tinue to  be  disputed,  as  long  as  the  carelessness,  the  ignorance,  or 
singularity,  of  testators  shall  continue  to  clothe  their  intentions 
in  dark  or  new-fangled  expressions. 

Facts,  not  law,  generally  doubtful.  But  notwithstanding  so 
vast  an  accession  of  legal  controversies,  arising  from  so  fertile  a 
fund  as  the  ignorance  and  wilfulness  of  individuals,  these  wiU 
bear  no  comparison  in  point  of  number  to  those  which  are 
founded  upon  the  dishonesty,  and  disingenuity  of  the  parties: 
by  either  their  suggesting  complaints  that  are  false  in  fact,  and 
thereupon  bringing  groundless  actions ;  or  by  their  denying  such 
facts  as  are  true,  in  setting  up  unwarrantable  defences.  Ex 
facto  oritus  jus  (law  arises  from  fact) :  if  therefore  the  fact  be 
perverted  or  misrepresented,  the  law  which  arises  from  thence^ 
will  unavoidably  be  unjust  or  partial.  And,  in  order  to  prevent 
this,  it  is  necessary  to  set  right  the  fact,  and  establish  the  truth 
contended  for,  by  appealing  to  some  mode  of  probation  or  trial, . 
which  the  law  of  the  country  has  ordained  for  a  criterion  of 
truth  and  falsehood. 
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These  modes  of  probation  or  trial  form  in  every  civilized  coun- 
try the  great  object  of  judicial  decisions.  And  experience  will 
abundantly  show,  that  above  a  hundred  of  our  law-suits  arise 
from  disputed  facts,  for  one  where  the  law  is  doubted  of.  About 
twenty  days  in  the  year  are  sufftcient  in  Westminster  hall  to 
settle  (upon  solemn  argument)  every  demurrer,  or  other  special 
point  of  law  that  arises  throughout  the  nation :  but  two  months 
are  annually  spent  in  deciding  the  truth  of  facts,  before  six  dis- 
tinct tribunals,  in  the  several  circuits  of  England:  exclusive  of 
Middlesex  and  London,  which  aiford  a  supply  of  causes  much  more 
than  equivalent  to  any  two  of  the  largest  circuits. 

14.  Defence  of  common  law  procedure. — ^We  shall  now 
examine  the  method  and  progress  of  obtaining  remedies  in  the 
courts  of  justice :  proceeding  from  the  first  general  complaint  or 
original  writ,  through  all  stages  of  process,  to  compel  the  de- 
fendant's appearance;  and  of  pleading,  or  formal  allegation  on 
the  one  side,  and  excuse  or  denial  on  the  other;  with  the  exam- 
ination of  the  validity  of  such  complaint  or  excuse,  upon  de- 
murrer ;  or  the  truth  of  the  facts  alleged  and  denied,  upon  issue 
joined,  and  its  several  trials ;  to  the  judgment  or  sentence  of  the 
law,  with  respect  to  the  nature  and  amount  of  the  redress  to  be 
specifically  given :  tiU  after  considering  the  suspension  of  that 
judgment  by  writs  in  the  nature  of  appeals,  we  shall  have 
arrived  at  its  final  execution;  which  puts  the  party  in  specific 
possession  of  his  right  by  the  intervention  of  ministerial  officers, , 
or  else  gives  him  an  ample  satisfaction,  either  by  equivalent 
damages,  or  by  the  confinement  of  his  body  who  is  guilty  of  the 
injury  complained  of. 

The  law's  delays.  This  care  and  circumspection  in  the  law — 
in  providing  that  no  man's  right  shall  be  affected  by  any  legal 
proceeding  without  giving  him  previous  notice,  and  yet  that  the 
debtor  shall  not  by  receiving  such  notice  take  occasion  to  escape 
from  justice;  in  requiring  that  every  complaint  be  accurately 
and  precisely  ascertained  in  writing,  and  be  as  pointedly  and 
exactly  answered;  in  clearly  stating  the  question  either  of  law 
or  of  fact;  in  deliberately  resolving  the  former  after  full  argu- 
mentative discussion,  and  indisputably  fixing  the  latter  by  a 
diligent  and  impartial  trial;  in  correcting  such  errors  as  may 
have  arisen  in  either  of  those  modes  of  decision,  from  accident, 
mistake,  or  surprise ;  and  in  finally  enforcing  the  judgment,  when 
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nothing  can  be  alleged  to  impeach  it; — ^this  anxiety  to  maintain 
and  restore  to  every  individual  the  enjoyment  of  his  civU  rights, 
•without  intrenching  upon  those  of  any  other  individual  in  the 
nation,  this  parental  solicitude  which  pervades  our  whole  legal 
constitution,  is  the  genuine  offspring  of  that  spirit  of  equal 
liberty  which  is  the  singular  felicity  of  Englishmen.  -  At  the 
same  time  it  must  be  owned  to  have  given  a  handle,  in  some 
degree,  to  those  complaints  of  delay  in  the  practice  of  the  law, 
which  are  not  wholly  without  foundation,  but  are  greatly  exag- 
gerated beyond  the  trti,th.  There  may  be,  it  is  true,  in  this,  as 
in  all  other  departments  of  knowledge,  a  few  unworthy  pro- 
fessors: who  study  the  science  of  chicane  and  sophistry  rather 
than  of  truth  and  justice;  and  who  to  gratify  the  spleen,  the 
dishonesty,  and  wilfulness  of  their  clients,  may  endeavor  to 
screen  the  guilty,  by  an  unwarrantable  use  of  those  means  which 
were  intended  to  protect  the  innocent. 

Technicalities  historically  guard  liberty.  Yet  some  delays 
there  certainly  are,  and  must  unavoidably  be,  in  the  conduct  of 
a  suit,  however  desirous  the  parties  and  their  agents  may  be  to 
come  to  a  speedy  determination.  These  arise  from  the  same 
original  causes  as  were  mentioned  in  examining  a  former  com- 
plaint :  from  liberty,  property,  civility,  commerce,  and  an  extent 
of  populous  territory:  which,  whenever  we  are  willing  to  ex- 
change for  tyranny,  poverty,  barbarism,  idleness  and  a  barren 
desert,  we  may  then  enjOy  the  same  dispatch  of  causes  that  is  so 
highly  extolled  in  some  foreign  countries.  But  common  sense 
and  a  little  experience  will  convince  us  thiat  more  time  and  cir- 
cumspection are  requisite  in  causes,  where  the  suitors  have 
valuable  and  permanent  rights  to  lose,  than  where  their  property 
is  trivial  and  precarious,  and  what  the  law  gives  them  to-day, 
may  be  seized  by  their  prince  to-morrow.  In  Turkey,  says 
Montesquieu,  where  little  regard  is  shown  to  the  lives  or  fortunes 
of  the  subject,  all  causes  are  quickly  decided:  the  basha,  on  a 
summary  hearing,  orders  which  party  he  pleases  to  be  bastina- 
doed, and  then  sends  them  about  their  business.  But  in  free 
states,  the  trouble,  expense,  and  delays  of  judicial  proceedings 
are  the  price  that  every  subject  pays  for  his  liberty ;  and  in  all 
governments,  he  adds,  the  formalities  of  law  increase  in  propor- 
tion to  the  value  which  is  set  on  the  honor,  the  fortune,  the 
liberty,  and  life  of  the  subject. 
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15.    Conservative  methods   of  reforming  procedure. — But 

this  intricacy  of  our' legal  process  will  be  found,  when  atten- 
tively considered,  to  be  one  of  those  troublesome,  but  not  dan- 
gerous evils,  which  have  their  root  in  the  frame  of  our  constitu- 
tion, and  which,  therefore,  can  never  be  cured,  without  hazarding 
every  thing  that  is  dear  to  us.  In  absolute  governments,  when 
new  arrangements  of  property  and  a  gradual  change  of  manners 
have  destroyed  the  original  ideas  on  which  the  laws  were  devised 
and  established,  the  prince  by  his  edict  may  promulge  a  new 
code  more  suited  to  the  present  emergencies.  But  when  laws  are 
to  be  framed  by  popular  assemblies,  even  of  the  representative 
kind,  it  is  too  herculean  a  task  to  begin  the  work  of  legislation 
afresh,  and  extract  a  new  system  from  the  discordant  opinions 
of  more  than  five  hundred  counsellors.  A  single  legislator,  or 
an  enterprising  sovereign,  a  Solon  or  Lycurgus,  a  Justinian  or  a 
Frederick,  may  at  any  time  form  a  concise,  and  perhaps  an 
uniform,  plan  of  justice :  and  evil  betide  that  presumptuous  sub- 
ject who  questions  its  wisdom  or  utility.  But  who,  that  is  ac- 
quainted with  the  difficulty  of  new-modelling  any  branch  of  our 
statute  laws  (though  relating  but  to  roads  or  to  parish  settle- 
ments), will  conceive  it  ever  feasible  to  alter  any  fundamental 
point  of  the  common  law,  with  all  its  appendages  and  conse- 
quents, and  set  up  another  rule  in  its  stead! 

Gradual  adaptations.  When,  therefore,  by  the  gradual  influ- 
ence of  foreign  trade  and  domestic  tranquillity,  the  spirit  of  our 
military  tenures  began  to  decay,  and  at  length  the  whole  struc- 
ture was  removed,  the  judges  quickly' perceived  that  the  forms 
and  delays  of  the  old  feudal  actions  (guarded  with  their  several 
outworks  of  essoias,  vouchers,  aid-prayers,  and  a  hundred  other 
formidable  intrenehments)  were  ill-suited  to  that  more  simple 
and' commercial  mode  of  property  which  succeeded  the  former, 
and  required  a  more  speedy  decision  of  right,  to  facilitate 
exchange  and  alienation.  Yet  they  wisely  avoided  soliciting  any 
great  legislative  revolution  in  the  old  established  forms,  which 
might  have  been  productive  of  consequences  more  numerous  and 
extensive  than  the  most  penetrating  genius  could  foresee;  but 
left  them  as  they  were  to  languish  in  obscurity  and  oblivion,  and 
endeavored,  by  a  series  of  minute  contrivances,  to  accommodate 
such  personal  actions  as  were  then  in  use  to  all  the  most  useful 
purposes  of  remedial  justice:  and  where,  through  the  dread  of 

333 


334  BLACKSTONB'S  COMMENTARIES 

innovation,  they  hesitated  at  going  so  far  as  perhaps  their  good 
sense  would  have  prompted  them,  they  left  an  opening  for  the 
more  liberal  and  enterprising  judges,  who  have  sat  in  our  courts 
of  equity,  to  show  them  their  error  by  supplying  the  omissions 
of  the  courts  of  law. 

And,  since  the  new  expedients  have  been  refined  by  the  prac- 
tice of  more  than  a  century,  and  are  sufficiently  known  and 
understood,  they  in  general  answer  the  purpose  of  doing  speedy 
and  substantial  justice,  much  better  than  could  now~be  effected 
by  any  great  fundamental  alterations.  The  only  difficulty  that 
attends  them  arises  from  their  fictions  and  circuities ;  but,  when 
once  we  have  discovered  the  proper  clue,  that  labyrinth  is  easily 
pervaded.  Our  system  of  remedial  law  resembles  an  old  Gothic 
castle,  erected  in  the  days  of  chivalry,  but  fitted  up  for  a  modem 
inhabitant.  The  moated  ramparts,  the  embattled  towers,  and  the 
trophied  halls,  are  magnificent  and  venerable,  but  useless  and 
therefore  neglected.  The  inferior  apartments,  now  accommo- 
dated to  daily  use,  are  cheerful  and  commodious,  though  their 
approaches  may  be  winding  and  difficult. 


334 


CHAPTER  XXXV. 
THE  mSTOBIC  JUDICIAL  SYSTEM  OF  ENGLAND. 

1.  Courts  in  general. — It  is  a  fundamental  maxim,  uM  jus, 
ibi  remedium,  that  where  there  is  a  legal  right,  there  is  also  a 
legal  remedy,  by  suit  or  action  at  law,  whenever  that  right  is 
invaded.  And  in  treating  of  these  remedies  by  suit  in  courts,  I 
shall  pursue  the  following  method:  first,  I  shall  consider  the 
nature  and  several  species  of  courts  of  justice;  and,  secondly, 
I  shall  point  out  iu  which  of  these  courts,  and  in  what  manner, 
the  proper  remedy  may  be  had  for  any- private  injury,  or,  in 
other  words,  what  injuries  are  cognizable,  and  how  redressed,  in 
each  respective  species  of  courts.  First,  then,  of  courts  of  jus- 
tice. And  herein  we  will  consider,  first,  their  nature  and  inci- 
dents in  general;  and  then,  the  several  species  of  them,  erected 
and  acknowledged  by  the  laws  of  England. 

A  court  is  defined  to  be  a  place  wherein  justice  is  judicially 
iadministered.  For  the  more  speedy,  universal,  and  impartial 
administration  of  justice  between  subject  and  subject,  the  law 
hath  appointed  a  prodigious  variety  of  courts,  some  with  a  more 
limited,  others  with  a  more  extensive,  jurisdiction;  some  con- 
stituted to  inquire  only,  others  to  hear  and  determine ;  some  to 
determine  in  the  first  instance,  others  upon  appeal  and  by  way 
of  review.  All  these  in  their  turns  will  be  taken  notice  of  in 
their  respective  places :  and  I  shall  therefore  here  only  mention 
one  distinction,  that  runs  throughout  them  all,  viz.:  that  some 
of  them  are  courts  of  record,  others  not  of  record. 

A  court  of  record  is  that,  where  the  acts  and  judicial  proceed- 
ings are  enrolled  in  parchmeflt  for  a  perpetual  memorial  and 
testimony:  which  rolls  are  called  the  records  of  the  court,  and 
are  of  such  high  and  supereminent  authority,  that  their  truth  is 
not  to  be  called  in  question. 

In  every  court  there  must  be  at  least  three  constituent  parts, 
the  actor,  reus,  and  judex;  the  actor,  or  plaintiff,  who  complains 
of  an  injury  done ;  the  reus,  or  defendant,  who  is  called  upon  to 
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make  satisfaction  for  it;  and  the  judex,  or  judicial  power,  which 
is  to  examine  the  truth  of  the  fact,  to  .determine  the  law  arising 
upon  that  fact,  and  if  any  injury  appears  to  have  been  done, 
tb  ascertain  and,  by  its  officers,  to  apply  the  remedy.  It  is  also 
usual  in  the  superior  courts  to  have  attorneys  and  advocates,  or 
counsel,  as  assistants. 

2.  Attorneys  and  counsel. — ^An  attorney-at-law  answers  to 
the  procurator,  or  proctor,  of  the  civilians  and  canonists.  And 
he  is  one  who  is  put  in  the  place,  stead,  or  turn  of  another,  to 
manage  his  matters  of  law.  Formerly  every  suitor  was  obliged 
to  appear  in  person  to  prosecute  or  defend  his  suit  unless  by 
special  license  under  the  king's  letters  patent.  These  attorneys 
are  now  formed  into  a  regular  corps;  they  are  admitted  to  the 
execution  of  their  office  by  the  superior  courts  of  Westminster 
Hall;  and  are  in  all  points  officers  of  the  respective  courts  in 
which  they  are  admitted;  and,  as  they  have  many  privileges  on 
account  of  their  attendance  there,  so  they  are  peculiarly  subject 
to  the  censure  and  animadversion  of  the  judges.  No  man  can 
practice  as  an  attorney  in  any  of  those  courts,  but  such  as  is 
admitted,  and  sworn  an  attorney  of  that  particular  court:  an 
attorney  of  a  court  of  king's  bench  cannot  practice  in  the  court 
of  common  pleas;  nor  vice  versa.  To  practice  in  the  court  of 
chancery  it  is  also  necessary  to  be  admitted  a  solicitor  thereinf 

Barristerg  and  Serjeants.  Of  advocates,  or  (as  we  generally 
call  them)  counsel,  there  are  two  species  or  degrees;  barrister, 
and  Serjeants.  The  former  are  admitted  after  a  considerable 
period  of  study,  or  at  least  standing,  in  the  inns  of  court;  and 
are  in  our  ojd  books  styled  apprentices,  apprenticU  ad  legem 
(apprentices  to  the  law),  being  looked  upon  as  merely  learners, 
and  not  qualified  to  execute  the  full  office  of  an  advocate  till 
they  were  sixteen  years  standing;  at  which  time,  according  to 
Fortescue,  they  might  be  called  to  the  state  and  degree  of  Ser- 
jeants, or  servientes  ad  legem  (serjeants  at  law).  How  ancient 
and  honorable  this  state  and  degree  is,  with  the  form,  splendor, 
and  profits  attending  it,  hath  been  so  fully  displayed  by  many 
learned  writers,  that  it  need  not  be  here  enlarged  on.  I  shall  only 
observe,  that  serjeants  at  law  are  bound  by  a  solemn  oath  to  do 
their  duty  to  their  clients,  and  that  by  custom  the  judges  of  the 
courts  of  Westminster  are  always  admitted  into  this  venerable 
order,  before  they  are  advanced  to  the  bench;  the  original  of 
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which  was  probably  to  qualify  the  puisne  barons  of  the  exchequer 
to  become  justices  of  assize,  according  to  the  exigence  of  the 
statute  of  14  Edw.  Ill,  c.  16. 

Bank  of  king's  counsel.  From  both  these  degrees  some  are 
usually  selected  to  be  his  majesty's  counsel  learned  in  the  law; 
the  two  principal  of  whom  are  usually  called  his  attorney,  and 
solicitor  general.  The  first  king's  counsel,  under  the  degree  of 
Serjeant,  was  Sir  Francis  Bacon,  who  was  made  so  honoris  causa 
(as  a  mark  of  honor),  without  either  patent  or  fee.  A  custom 
has  of  late  years  prevailed  of  granting  letters  patent  of  prece- 
dence to  such  barristers  as  the  crown  thinks  proper  to  honor 
with  that  mark  of  distinction,  whereby  they  are  entitled  to  such 
rank  and  pre-audience  as  are  assigned  in  their  respective  patents ; 
sometimes  next  after  the  king's  attorney-general,  but  usually 
next  after  his  majesty's  counsel  then  being.  These  (as  well  as 
the  queen's  attorney  and  solicitor-general),  rank  promiscuously 
with  the  king's  counsel,  and  together  with  them  sit  within  the 
bar  of  the  respective  courts;  but  receive  no  salaries,  and  are 
not  sworn ;  and  therefore  are  at  liberty  ta  be  retained  in  causes 
against  the  crown.  And  all  other  Serjeants  and  barristers  indis- 
criminately (except  in  the  court  of  common  pleas,  where  only 
Serjeants  are  admitted)  may  take  upon  them  the  protection^  and 
defence  of  any  suitors,  whether  plaintiff  or  defendant;  who  are 
therefore  called  their  clients,  like  the  dependents  upon  the' 
ancient  Roman  orators.  These  indeed  practiced  gratis,  for 
honor  merely,  or  at  most  fop  the  sake  of  gaining  influence :  and 
so  likewise  it  is  established  with  us,  that  a  counsel  can  maintain 
no  action  for  his  fees ;  which  are  given,  not  as  locatio  vel  con- 
ductio,  but  as  quiddam  honorarium:  not  as  a  salary  or  hire,  but 
as  a  mere  gratuity,  which  a  counsellor  cannot  demand  without 
doing  wrong  to  his  reputation :  as  is  also  laid  down  with  regard 
to  advocates  in  the  civil  law,  whose  honorarium  was  directed  by 
a  decree  of  the  senate  not  to  exceed  in  any  case  ten  thousand 
sesterces,  or  about  80Z.  of  English  money. 

3.  The  court  of  common  pleas. — This  is  frequently  termed 
the  court  of  common  bench.  By  the  ancient  Saxon  constitution, 
there  was  only  one  superior  court  of  justice  in  the  kingdom; 
and  that  court  had  cognizance  both  of  civil  and  spiritual  causes, 
viz.:  the  wittena-gemote,  or  general  council,  which  assembled 
annually  or  oftener,  wherever  the  king  kept  his  Christmas, 
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Easter,  or  Whitsuntide,  as  well  to  do  private  justice  as  to  con- 
sult upon  public  business.  At  the  Conquest  the  ecclesiastical 
jurisdiction  was  diverted  into  another  channel;  and  the  con- 
queror, fearing  danger  from  these  annual  parliaments^  contrived 
also  to  separate  their  ministerial  power,  as  judges,  from  their 
deliberative,  as  counsellors  to  the  crown. 

The  aula  regis,  or  great  council  of  the  king.  He  therefore 
established  a  constant  court  in  his  own  hall,  thence  ca4lled  by 
Bracton  and  other  ancient  authors  curia  regis,  or  aula  regis  (the 
king's  court  or  hall).  This  court  was  composed  of  the  king's 
great  officers  of  state  resident  in  his  palace,  and  usually  attendant 
on  his  person.  This  great  universal  court  being  bound  to  follow 
the  king's  household  in  all  his  progresses  and  expeditions,  the 
trial  of  common  causes  therein  was  found  very  burthensome  to 
the  subject. 

The  common  pleas  estailished.  Wherefore  King  John,  who 
dreaded  also  the  power  of  the  justiciar,  very  readily  consented  to 
that  article  which  now  forms  the  eleventh  chapter  of  magna 
carta,  and  enacts  that,  "communia  placita  non  sequantur  curiam 
regis,  sed  teneantur  in  aliquo  loco  certo"  (let  not  the  common 
pleas  follow  the  kiiig's  court,  but  be  held  in  some  fixed  place). 
This  certain  place  was  established  in  Westminster  Hall,  the 
place  where  the  aula  regis  originally  sat,  when  the  king  resided 
in  that  city;  and  there  it  has  ever  since  continued.  And  the 
court  being  thus  rendered  fixed  and  stationary,  the  judges  be- 
came so  too,  and  a  chief,  with  other  "justices  of  the  comimon  pleas, 
was  thereupon  appointed,  with  jurisdiction  to  hear  and  deter- 
mine all  pleas  of  land,  and  injuries  merely  civil,  between  subject 
and  subject. 

Pleas  or  suits  are  regularly  divided  into  two  sorts:  pleas  of 
the  croAvn,  which  comprehend  all  crimes  and  misdemeanors, 
wherein  the  king  (on  behalf  of  the  public)  is  the  plaintiff;  and 
common  pleas,  which  include  all  civil  actions,  depending  between 
subject  and  subject.  The  former  of  these  were  the  proper  object 
of  the  jurisdiction  of  the  court  of  king's  bench;  the  latter  of 
the  court  of  common  pleas;  which  is  a  court  of  tecord,  and  is 
styled  by  Sir  Edward  Coke  the  lock  and  key  of  the  common 
law ;  for  herein  only  can  real  actions,  that  is,  actions  which  con- 
cern the  right  of  freehold  or  the  realty,  be  originally  brought: 
and  all  other,  or  personal  pleas  between  man  and  man,  are  like- 
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wise  here  determined;  though  in  most  of  them  the  king's  bench 
has  also  a  concurrent  authority. 

The  judges  of  this  court  are  at  present  four  in  number,  one 
chief  and  three,  puisne  justices,  created  by  the  king's  letters, 
patent,  who  sit  every  day  in  the  four  terms  to  hear  and  deter- 
mine all  matters  of  law  arising  in  civil  causes,  tyhether  real,  per- 
sonal, or  mixed  and  compounded  of  both.  These  it  takes  cog- 
nizance of,  as  well  originally,  as  upon  removal  from  the  inferior 
courts  before-mentioned.  But  a  writ  of  error,  in  the  nature  of 
an  appeal,  lies  from  this  court  into  the  court  of  king's  bench. 

4.  The  kind's  bench.— The  court  of  king's  bench  (so  called 
because  the  king  used  formerly  to  sit  there  in  person,  the  style 
of  the  court  still  being  coram  ipso  rege)  is  the  supreme  court 
of  common  law  in  the  kingdom :  consisting  of  a  chief  justice  and 
three  puisne  (younger)  justices,  who  are  by  their  office  the  sov- 
ereign conservators  of  the  peace,  and  supreme  coroners  of  the 
land.  Yet,  though  the  king  himself  us^d  to  sit  in  this  court,  and 
still  is  supposed  so  to  do;  he  did  not,  neither  by  law  is  he 
empowered  to,  determine  any  cause  or  motion,  but  by  the  mouth 
of  his  judges,  to  whom  he  hath  committed  his  whole  judicial 
authority.  This  court  (as  we  have  said)  is  the  remnant  of  the 
aula  or  curia  regis. 

The  jurisdiction  of  the  king's  l>ench  is  very  high  and  tran- 
scendent. It  keeps  all  inferior  jurisdictions  within  the  bounds 
of  their  authority,  and  may  either  remove  their  proceedings  to 
be  determined  here,  or  prohibit  their  progress  below.  It  super- 
intends all  civil  corporations  in  the  kingdom.  It  commands 
magistrates  and  others  to  do  what  their  duty  requires,  in  every 
ease  where  there  is  no  other  specific  remedy.  It  protects  the 
liberty  of  the  subject,  by  speedy  and  summary  interposition.  It 
takes  cognizance  both  of  criminal  and  civil  causes;  the  former 
in  what  is  eaUed  the  crown-side  or  crown-office ;  the  latter  in  the 
plea-side  of  the  court.  The  jurisdiction  of  the'  crown-side  it  is 
not  our  present  business  to  consider;  that  will  be  more  properly 
discussed  in  the  ensuing  parts.  But  on  the  plea-side,  or  civil 
branch,  it  hath  an  original  jurisdiction  and  cognizance  of  all 
actions  of  trespass. 

Appellate  jurisdiction.  This  court  is  likewise  a  court  of 
appeal,  into  which  may  be  removed  by  a  writ  of  error  all  deter- 
minations of  the  court  of  common  pleas,  and  of  all  inferior  courts 
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of  record  in  England ;  and  to  which  a  writ  of  error  lies  also 
from  the  court  of  king's  bench  in  Ireland.  Yet  even  this  so  high 
and  honorable  court  is  not  the  dernier  resort  (the  last  resort)  of 
.the  subject;  for,  if  he  be  not  satisfied  with  any  determination 
here,  he  may  remove  it  by  writ  of  error  into  the  house  of  lords, 
or  the  court  of  exchequer  chamber,  as  the  case  may  happen, 
according  to  the  nature  of  the  suit,  and  the  manner  in  which  it 
has  been  prosecuted. 

5.  The  exchequer. — The  court  of  exchequer  is  inferior 
in  rank  not  only  to  the  court  of  king's  bench,  but  to  the  common 
pleas  al^o:  but  I  have  chosen  to  consider  it  in  this  order,  on 
account  of  its  double  capacity,  as  a  court  of  law  and  a  court  of 
equity  also.  It  is  a  very  ancient  court  of  record,  set  up  by 
William  the  Conqueror,  as  a  part  of  the  aula  regia,  though  regu- 
lated and  reduced  to  its  present  order  by  King  Edward  I ;  and 
intended  principally  to  order  the  revenues  of  the  crown,  and  to 
recover  the  king's  debts  and  duties. 

Jurisdiction  now  concurrent.  By  their  original  constitution 
the  jurisdiction  of  the  courts  of  common  pleas,  king's  bench,  and 
exchequer,  was  entirely  separate  and  distinct ;  the  common  pleas 
being  intended  to  decide  all  controversies  between  subject,  and 
subject;  the  king's  bench  to  correct  all  crimes  and  misde- 
meanors that  amount  to  a  breach  of  the  peace,  the  king  being 
then  plaintiff,  as  such  offences  are  in  open  derogation .  of  the 
jura  regalia  (regal  rights)  of  his  crown ;  and  the  exchequer  to 
adjust  and  recover  his  revenue,  wherein  the  king  also  is  plaintiff, 
as  the  withholding  and  non-payment  thereof  is  an  injury  to  his 
jura  fiscalia  (fiscal  rights).  But,  as  by  a  fiction  almost  all  sorts 
of  civil  actions  are  now  allowed  to  be  brought  in  the  king^s 
bench,  in  like  manner  by  another  fiction  all  kinds  of  personal 
suits  may  be  prosecuted  in  the  court  of  exchequer. 

6.  The  exchequer  chamber. — The  next  court  that  I  shall 
mention  is  one  that  hath  no  original  jurisdiction,  but  is  only  a 
court  of  appeal,  to  correct  the  errors  of  other  jurisdictions. 
This  is  the  court  of  exchequer  chamber;  which  was  first  erected 
by  statute  31  Edw.  Ill,  c.  12,  to  determine  causes  by  writs  of 
error  from  the  common  law  side  of  the  court  of  exchequer.  And 
to  that  end  it  consists  of  the  lord  chancellor  and  lord  treasurer, 
taking  unto  them  the  justices  of  the  king's  bench  and  common 
pleas.    In  imitation  of  which  a  second  court  of  exchequer  chamber 
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was  erected  by  statute  27  Bliz.  ch.  8,  consisting  of  the  justices  of 
the  common  pleas,  and  the  barons  of  the  exchequer,  before  whom 
writs  of  error  may  be  brought  to  reverse  judgments  in  certain 
suits  originally  begun  in  the  court  of  king's  bench.  Into  the 
court  also  of  exchequer  chamber  (which  then  consists  of  all  the 
judges  of  the  thr^e  superior  courts,  and  now  and  then  the  lord 
chancellor  also) ,  are  sometimes  adjourned  from  the  other  courts 
such  causes  as  the  judges  upon  argument  find  to  be  of  great 
weight  and  difficulty,  before  any  judgment  is  given  upon  them 
in  the  court  below. 

Prom  ail  the  branches  of  this  court  of  exchequer  chamber,  a 
writ  of  error  lies  to 

7.  House  of  lords  is  the  supreme  court. — The  house  of  peers, 
which  is  the  supreme  court  of  judicature  in  the  kingdom,  having 
at  present  no  original  jurisdiction  over  causes,  but  only  upon 
appeals  and  writs  o.f  error,  to  rectify  any  injustice  or  mistake 
of  the  law,  committed  by  the  courts  below.  To  this  authority 
this  august  tribunal  succeeded  of  course  upon  the  dissolution  of 
the  aula  regia.  Por,  as  the  barons  of  parliament  were  constituent 
members  of  that  court ;  and  the  rest  of  its  jurisdiction  was  dealt 
out  to  other  tribunals,  over  which  the  great  officers  who  accom- 
panied those  barons  were  respectively  delegated  to  preside;  it 
followed,  that  the  right  of  receiving  appeals,  and  superintending 
all  other  jurisdictions,  still  remained  in  the  residue  of  that  noble 
assembly,  from  which  every  other  great  court  was  derived.  They 
are  therefore  in  all  causes  the  last  resort,  from  whose  judgment 
no  fai*ther  appeal  is  permitted;  but  every. subordinate  tribunal 
must  conform  to  their  determinations;  the  law  reposing  an 
entire  confidence  in  the  honor  and  conscience  of  the  noble  persons 
who  compose  this  important' assembly,  that  (if  possible)  they  wiU 
make  themselves  masters  of  those  questions  upon  which'  they 
undertake  to  decide,  and  in  all  dubious  cases  refer  themselves 
to  the  opinions  of  the  judges,  who  are  summoned  by  writ  to 
advise  them ;  since  upon  their  decision  all  property  must  finally 
depend. 

8.  Assize  courts. — The  ordinary  civil  courts  are  derived  out 
of,  and  act  as  collateral  auxiliaries  to,  the  foregoing ;  I  mean  the 
courts  of  assize  and  nisi  prius.  These  are  composed  of  two  or 
more  commissioners,  who  are  twice  in  every  year  sent  by  the 
king's  special  commission  all  round  the  kingdom  except  London 
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and  Middlesex,  where  courts  of  nisi  prius  are  holdeb  in  and 
after  every  term,  before  the  chief  or  other  judge  of  the  several 
superior  courts;  and  except  the  four  northern  counties,  where 
the  assizes  are  holden  only  once  a  year,  to  try,  by  a  jury  of  the 
respective  counties,  the  truth  of  such  matters  of  fact  as  are 
then  under  dispute  in  the  courts  of  "Westmineter  Hall.  These 
judges  of  assize  came  into  use  in  the  toom  of  the  ancient  justices 
in  eyre. 

Authority  of  judges  of  assize.  The  judges  upon  their  circuit 
now  sit  by  virtue  of  five  several  authorities.  (1)  The  commis- 
sion of  the  peace.  (2)  A  commission  of  oyer  and  terminer. 
(3)  A  commission  of  general  gaol-delivery.  The  fourth  com- 
mission is,  (4)  a  commission  of  assize,  directed  to  the  justices 
and  Serjeants  therein  named,  to  take  (together  with  their  asso- 
ciates) assizes  in  the  several  counties;  that  is,  to  fake  the  verdict 
of  a  peculiar  species  of  jury,  called  an  assize,  and  summoned  for 
the  trial  of  landed  disputes,  of  which  hereafter.  The  other 
authority  is  (5)  that  of  nisi  prius,  which  is  a  consequence  of 
the  commission  of  assize,  being  annexed  to  the  ofBce  of  those 
justices  by  the  statute  of  "Westm.  2,  13  Edw.  I,  e.  30,  and  it 
empowers  them  to  try  all  questions  of  fact  issuing  out  of  the 
courts  at  Westminster,  that  are  then  ripe  for  trial  by  jury. 
These  by  the  course  of  the  courts  are  usually  appointed  to  be 
tried  at  Westminster  in  some  Easter  or  Michaelmas  term,  by  a 
jury  returned  from  the  county  wherein  the  cause  of  action  arises ; 
but  with  this  proviso,  "nisi  prius,"  unless  before  the  day  pre- 
fixed the  judges  of  assize  come  into  the  county  in  question.  This 
they  are  sure  to-  do  in  the  vacations  preceding  each  Easter  and 
Michaelmas  term,  which  saves  much  expense  and  trouble. 

9.  Chancery. — The  high  court  of  chancery  is  the  only  re- 
maining, and  in  matters  of  civil  property  by  much  the  most 
important  of  any,  of  the  king's  superior  and  original  courts  of 
justice. 

Office  of  chancellor.  It  has  its  name  of  chancery,  cancellaria, 
from  the  judge  who  presides  here,  the  lord  chancellor  or  cancella- 
rius;  who,  Sir  Edward  Coke  tells  us,  is  so  termed  a  canceUando, 
from  cancelling  the  king's  letters  patent  when  granted  contrary 
to  law,  which  is  the  highest  point  of  his  jurisdiction.  He  had 
the  supervision  of  all  charters,  letters,  and  such  other  public 
instruments  of  the  crown,  as  were  authenticated  in  the  most 
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solemn  manner;  and,  therefore,  when  seals  came  in  use,  he  had 
always  the  custody  of  the  king's  great  seal. 
•  Eow  created.  So  that  the  office  of  chancellor,  or  lord  keeper 
(whose  authority  by  statute  5  Eliz.  c.  18,  is  declared  to  be 
exactly  the  same),  is  with  us  at  this  day  created  by  the  mere 
delivery  of  the  king's  great  seal' into  his  custody:  whereby  he 
becomes,  without  writ  or  patent,  an  officer  of  the  greatest  weight 
and  power  of  any  now  subsisting  in  the  kingdom ;  and  superior 
in  point  of  precedency  to  every  temporal  lord.  He  is  a  privy 
counsellor  by  his  office,  and,  according  to  Lord  Chancellor  EUes- 
mere,  prolocutor  of  the  house  of  lords  by  prescription. 

Ministerial  power.  To  him  belongs  the  appointment  of  all 
justices  of  the  peace  throughout  the  kingdom.  Being  formerly 
usually  an  ecclesiastic  (for  none  else  were  then  capable  of  an 
office  so  conversant  in  writings),  and  presiding  over  the  royal 
chapel,  he  became  keeper  of  the  king's  conscience;  visitor,  in 
right  of  the  king,  of  all  hospitals  and  colleges  of  the  king's 
foundation;  and  patron  of  all  the  king's  livings  under  the  value 
of  twenty  marks  per  annum  in  the  king's  books.  He  is  the  gen- 
eral guardian  of  all  infants,  idiots,  and  lunatics;  and  has  the 
general  superintendence  of  all  charitable  uses  in  the  kingdom. 

Judicial  authority  of  the  chancellor.  And  all  this,  over  and 
above  the  vast  and  extensive  jurisdiction  which  he  exercises  in 
his  judicial  capacity  in  the  court  of  chancery ;  wherein,  as  in  the 
exchequer,  there  are  two  distinct  tribunals:  the  one  ordinary, 
being  a  court  of  common  law;  the  other  extraordinary,  being  a 
court  of  equity. 

10.  Admiralty  courts. — Besides  the  several  courts  which 
were  treated  of  in  this  chapter  and  in  which  aU  injuries  are 
redressed,  that  fall  under  the  cognizance  of  the  common  law  of 
England,  or  that  spirit  of  equity  which  ought  to  be  its  constant 
attendant,  there  were  some  other  courts  of  a  special  jurisdic- 
tion; which  took  cognizance  of  certain  species  of  injuriesj  of 
an  ecclesiastical,  military  and  maritime  nature ;  and  were  dis- 
tinguished by  the  title  of  ecclesiastical  courts,  courts  military, 
and  courts  maritime. 

The  maritime  courts,  or  such  as  have  power  and  jurisdiction 
to  determine  all  maritime  injuries,  arising  upon  the  seas,  or  in 
parts  out  of  reach  of  the  common  law,  are  only  the  court  of 
admiralty,  and  its  courts  of  appeal. 
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Prize.  Appeals  from  the  vice-admiralty  courts  in  America, 
and  our  other  plantations  and  settlements,  may  be  brought  before 
the  courts  of  admiralty  in  England,  as  being  a  branch  of  the  ad- 
miral's jurisdiction,  though  they  may  also  be  brought  before  the 
king  in  council.  But  in  case  of  prize  vessels,  taken  in  time  of 
war,  in  any  part  of  the  world,  and  condemned  in  any  courts  of 
admiralty  or  vice-admiralty  as  lawful  prize,  the  appeal  lies  to 
certain  commissioners  of  appeals  consisting  chiefly  of  the  privy 
council,  and  not  to  judges  delegates.  And  this  by  virtue  of 
divers  treaties  with  foreign  nations ;  by  which  particular  courts 
are  established  in  aU  the  maritime  countries  of  Europe  for  the 
decision  of  this  question,  wMfether  lawful  prize  or  not :  for  this 
being  a  question  between  subjects  of  different  states,  it  belongs 
entirely  to  the  law  of  nations,  and  not  to  the  municipal  laws  of  . 
either  country  to  determine  it.  The  original  court  to  which  this 
question  is  permitted  in  England  is  the  court  of  admiralty ;  and 
the  court  of  appeal  is  in  effect  the  king's  privy  council,  the  mem 
bers  of  which  are,  in  consequence  of  treaties,  commissioned  under 
the  great  seal  for  this  purpose. 

11.  Ecclesiastical  courts. — ^Matrimonial  causes,  or  cases  re- 
specting the  rights  of  marriage,  were  a  branch  of  the  ecclesi- 
astical jurisdiction.  Though  if  we  consider  marriages  in  the 
light  of  mere  civil  contracts,  they  do  not  seem  to  be  properly  of 
spiritual  cognizance.  But  the  Romanists  having  very  early  eon- 
verted  this  contract  into  a  holy  sacramental  ordinance,  the 
church  of  course  took  it  under  her  protection,  upon  the  division 
of  the  two  jurisdictions.  And,  in  the  hands,  of  such  able  poli- 
ticians, it  soon  became  an  engine  of  great  importance  to  the  papal 
scheme  of  an  univiersal  monarchy  over  Christendom.  The  num- 
berless canonical  impediments  that  were  invented,  and  occa- 
sionally dispensed  with,  by  the  holy  see,  not  only  enriched  the 
coffers  of  the  church,  but  gave  it  a  vast  ascendant  over  princes 
of  all  denominations;  whose  marriages  were  sanctified  or  repro- 
bated, their  issue  legitimated  or  bastardized,  and  the  succession 
to  their  thrones  established  or  rendered  precarious,  according  to 
the  humor  or  interest  of  the  reigning  pontiff. 

Divorces  also,  of  which,  and  their  several  distinctions,  we 
treated  at  large  in  a  former  book,  were  causes  thoroughly  matri- 
monial and  cognizable  by  the  ecclesiastical  judge.  If  it  becomes 
improper,  through  some  supervenient  cause  arising  ex  post  facto 
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(after  the  fact),  that  the  parties  should  live  together  any  longer; 
as  through  intolerable  cruelty,  adultery,  a  perpetual  disease,  and 
the  like ;  this  unfitness  or  inability  for  the  marriage  state  may 
he  looked  upon  as  an  injury  to  the  suffering  party :  and  for  this 
the  ecclesiastical  law  administers  the  remedy  of  separation,  or 
a  divorce  o  mensa  et  thoro  (from  bed  and  board).  But  if  the 
cause  existed  previous  to  the  marriage,  and  was  such  a  one  as 
rendered  the  marriage  unlawful  ah  initio,  as  consanguinity,  cor- 
poral imbecility,  or  the  like";  in  this  case  the  law  looks  upon  the 
marriage  to  have  been  always  null  and  void,  being  contracted  in 
fraudem  legis,  and  decrees  not  only  a  separation  from  bed  and 
board,  but  a  vinculo  matrimonii  itself.  The  last  species  of 
matrimonial  causes  is  a  consequence  drawn  from  one  of  the 
species  of  divorce,  that  a  mensa  et  thoro;  which  is  the  suit  for 
alimony,  a  term  whicli  signifies  maintenance:  which  suit  the 
wife,  in  case  of  separation,  may  have  against  her  husband,  if  he 
neglects  or  refuses  to  make  her  an  allowance  suitable  to  their 
station  in  life.  This  is  an  injury  to  the  wife,  and  the  court 
christian  will  redress  it  by  assigning  her  a  competent  mainte- 
nance, and  compelling  the  husband  by  ecclesiastical  censures  to 
p^y  it.  But  no  alimony  will  be  assigned  in  case  of  a  divorce  for 
adultery  on  her  part ;  for  as  that  amounts  to  a  forfeiture  of  her 
dower  after  his  death,  it  is  also  a  sufficient  reason  why  she 
should  not  be  a  partaker  of  his  estate  when  living. 

Testamentary  causes  were  another  species  belonging  to  the 
ecclesiastical  jurisdiction ;  which,  as  they  are  certainly  of  a  mere 
temporal  nature  may  seem  at  first  view  a  little  oddly  ranked 
among  matters  of  a  spiritual  cognizance.  And,  indeed  (as  was 
in  some  degree  observed  in  a  former  book),  they  were  originally 
cognizable  in  the  king's  courts  of  common  law,  viz.,  the  county 
courts ;  and  afterwards  transferred  to  the  jurisdiction  of  the 
church,  by  the  favor  of  the  crown,  as  a  natural  consequence  of 
granting  to  the  bishops  the  administration  of  intestates'  effects. 

This  jurisdiction  is  divisible  into  three  branches;  the  probate 
of  wills,  the  granting  of  administration,  and  the  suing  for  lega- 
cies. The  two  former  of  which,  when  no  opposition  is  made,  are 
granted  merely  ex  officio  et  debito  justitise,  and  are  then  the 
object  of  what  is  called  the  voluntary,  and  not  the  contentious 
jurisdiction.  But  when  a  caveat  is  entered  against  proving  the 
will  or  granting  administration,  and  a  suit  thei*eiipon  follows  to 
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determine  either  the  validity  of  the  testament,  or  who  hath  a 
right  to  administer;  this  claim  and  obstruction  by  the  adverse 
party  are  an  injury  to  the  party  entitled,  and  as  such  are  reme- 
died by  the  sentence  of  the  spiritual  court,  either  by  establishing 
the  will  or  granting  the  administration. 

Subtraction,  the  withholding  or  detaining  of  legacies,  is  also 
still  more  apparently  injurious,  by  depriving  the  legatees  of 
that  right  with  which  the  laws  of  the  land  and  the  will  of  the 
deceased  have  invested  them ;  and,  therefore,  as  a  consequential 
part  of  testamentary  jurisdiction,  the  spiritual  court  administers 
redress  herein,  by  compelling  the  executor  to  pay  them.  But  in 
this  last  case  the  courts  of  equity  exercise  a  concurrent  jurisdic- 
tion with  the  ecclesiastical  courts,  as  incident  to  some  other  spe- 
cies of  relief  prayed  by  the  complainant;  as  to  compel  the 
executor  to  account- for  the  testator's  effects,  or  assent  to  the 
legacy,  or  the  like.  For,  as  it  is  beneath  the  dignity  of  the  king's 
courts  to  be  merely  ancillary  to  other  inferior  jurisdictions, 
the  cause,  when  once  brought  there,  receives  there  also  its  fuU 
determination. 
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CHAPTEE  XXXVI. 
THE  PLEADINGS  IN  ACTIONS  AT  LAW. 

1.  Order  of  treatment. — I  am  now,  in  the  next  place,  to 
examine  the  manner  in  which  the  several  remedies  are  pursued 
and  applied,  by  action  in  the  courts  of  common  law ;  to  which  I 
shall  afterwards  subjoin  a  brief  account  of  the  proceedings  in  the 
courts  of  equity.  The  most  natural  and  perspicuous  way  of 
considering  the  subject  before  us  will  be  (I  apprehend)  to  pursue 
it  in  the  order  and  method  wherein  the  proceedings  themselves 
follow  each  other:  rather  than  to  distract  and  subdivide  it  by 
any  more  logical  analysis.  The  general,  therefore,  and  orderly 
parts  of  a  suit  are  these :  (1)  The  original  writ :  (2)  The  process : 
(3)  The  pleadings:  (4)  The  issue  or  demurrer:  (5)  The  trial: 
(6)  The  judgment  and  its  incidents :  (7)  The  execution :  (8)  The 
proceedings  ia  nature  of  appeals. 

2.  The  original  writ. — ^First,  then,  of  the  original,  or 
original  writ;  which  is  the  beginning  or  foundation  of  the  suit. 

Determines  form  of  action.  When  a  person  hath  received  an 
injury,  and  thinks  it  worth  his  while  to  demand  a  satisfaction 
for  it,  he  is  to  consider  with  himself,  or  take  advice,  what  redress 
the  law  has  given  for  that  injury;  and  thereupon,  is  to  make 
application  or  suit  to  the  crown,  the  fountain  of  aU  justice,  for 
that  particular  specific  remedy  which  he  is  determined  or  advised 
to  pursue.  As,  for  money  due  on  bond,  an  action  of  debt;  for 
goods  detained  without  force,  an  action  of  detinue  or  trover; 
or,  if  taken  with  force,  an  action  of  trespass  vi  et  armis;  or  to 
try  the  title  of  lands,  a  writ  of  entry  or  action  of  trespass  in 
ejectment;  or  for  any  consequential  injury  received,  a  special 
action  on  the  case.  To  this  end  he  is  to  sue  out,  or  purchase  by 
paying  the  stated  fees,  an  original,  or  original  writ,  from  the 
court  of  chancery,  which  is  the  officina  justitice,  the  shop  or  mint 
of  justice,  wherein  all  the  king's  writs  are  framed. 

Nature  of  the  writ.  It  is  a  mandatory  letter  from  the  king  in 
parchment,  sealed  with  his  great  seal,  and  directed  to  the  sheriff 
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of  the  county  wherein  the  injury  is  committed  or  supposed  so  to 
be,  requiring  him  to  command  the  wrongdoer,  or  party  accused, 
either  to  do  justice  to  the  complainant,  or  else  to  appear  in  court, 
and  answer  the  accusation  against  him. 

Basis  of  jurisdictio-n,  or  authority  of  the  law  courts.  Whatever 
the  sheriff  does  iu  pursuance  of  this  writ,  he  must  return  or 
certify  to  the  court  of  common  pleas,  together  with  the  writ 
itself :  which  is  the  foundation  of  the  jurisdiction  of  that  court, 
being  the  king's  warrant  for  the  judges  to  proceed  to  the  deter- 
mina'tion  of  the  cause.  For  it  was  a  maxim  introduced  by  the 
Normans,  that  there  should  be  no  proceeding  in  common  pleas 
before  the  king's  justices  without  his  original  writ;  because  they 
held  it  unfit  that  those  justices,  being  only  the  substitutes  of  the 
crown,  should  take  cognizance  of  any  thing  but  what  was  thus 
expressly  referred  to  their' judgment. 

The  return  day.  The  day  on  which  the  defendant  is  ordered 
to  appear  in  court,  and  on  which  the  sheriff  is  to  bring  in  the 
writ  and  report  how  far  he  has  obeyed  it,  is  called  the  return  of 
the  writ:  it  being  then  returned  by  hito.  to  the  king's  justices  at 
Westminster.  And  it  is  always  made  returnable  at  the  distance 
of  at  least  fifteen  days  from  the  date  or  teste,  that  the  defendant 
may  have  time  to  come  up  to  Westminster,  even  from  the  most 
remote  parts  of  the  kingdom ;  and  upon  some  day  in  one  of  the 
four  terms  in  which  the  court  sits  for  the  dispatch  of  business. 
3.  Appearance  of  defendant  compelled. — The  next  step  for 
carrying  on  the  suit,  after  suing  out  the  original,  is  called  the 
process ;  being  the  means  of  compelling  the  defendant  to  appear 
in  court.  This  is  sometimes  called  original  process,  being  founded 
upon  the  original  writ;  and  also  to  distinguish  it  from  mesne 
or  intermediate  process,  which  issues,  pending  the  suit,  upon 
some  collateral  interlocutory  matter;  as  to  summon  juries,  wit- 
nesses, and  the  like.  Mesne  process  is  also  sometimes  put  in 
contradistinction  to  final  process,  or  process  of  execution;  and 
then  it  signifies  all  such  process  as  intervenes  between  the  begin- 
ning and  end  of  a  suit. 

[The  common  law  was  strangely  reluctant  to  render  judgment 
by  default  against  a  defendant  who  failed  to  appear  in  person 
or  by  attorney  and  submit  himself  to  the  jurisdiction  of  the 
court  when  duly  summoned.] 

Thus  much  for  process,  which  is  only  meant  to  bring  the 

348 


PLEADINGS  IN  ACTIONS  AT  LAW  349 

defendant  into  court,  in  order  to  contest  the  suit,  and  abide  the 
determination  of  the  law.    When  he  appears  either  in  person  as 
a  prisoner,  or  out  upon  bail,  then  follow  the  pleadings  between 
.  the  parties,  which  we  shall  consider  at  large  in  this  chapter. 

4.  The  declaration. — Pleadings  are  the  mutual  altercations 
between  the  plaintiff  and  defendant;  which  at  present  are  set 
down  and  delivered  into  the  proper  office  in  writing,  though 
formerly  they  were  usually  put  in  by  their  counsel  ore  tenus  (by 
word  of  mouth),  or  viva  voce  (by  word  of  mouth),  in  court,  and 
then  minuted  down  by  the  chief  clerks,  or  prothonotaries.  The 
first  of  these  is  the  declaration,  narratio,  or  count,  in  which  the 
plaintiff  sets  forth  his  cause  of  complaint  at  length,  being  indeed 
only  an  amplification  or  exposition  of  the  original  writ  upon 
which  his  action  is  founded,  with  the  additional  circumstances 
of  time  and  place,  when  and  where  the  injury  was  committed. 

5.  Dismissal  of  action. — If  the  plaintiff  neglects  to  deliver 
a  declaration  for  two  terms  after  the  defendant  appears,  or  is 
guilty  of  other  delays  or  defaults  against  the  rules  of  law  in 
any  subsequent  stage  of  the  action,  he  is  adjudged  not  to  follow 
or  pursue  his  remedy  as  he  ought  to  do,  and  thereupon  a  nonsuit 
or  non  prosequitur  is  entered;  and  he  is  said  to  be  nonpros 'd. 

When  the  plaintiff  hath  stated  his  case  in  the  declaration,  it  is 
incumbent  on  the  defendant  within  a  reasonable  time  to  make 
his  defence,  and  to  put  in  a  plea ;  else  the  plaintiff  will  at  once 
recover  judgment  by  default,  or  nihil  dicit  of  the  defendant. 

6.  Dilatory  pleas. — Pleas  are  of  two  sorts:  dilatory  pleas, 
and  pleas  to  the  action.  Dilatory  pleas  are  such  as  tend  merely 
to  delay  or  put  off  the  suit,  by  questioning  the  propriety  of  the 
remedy,  rather  than  by  denying  the  injury;  pleas  to  the  action 
are  such  as  dispute  the  very  cause  of  suit. 

Dilatory  pleas  are,  (1)  To  the  jurisdiction  of  the  court :  alleg- 
ing, that  it  ought  not  to  hold  plea  of  this  injury,  it  arising  in 
Wales  or  beyond  sea.  (2)  The  disability  of  the  plaintiff,  by 
reason  whereof  he  is  incapable  to  commence  or  continue  the  suit ; 
as,  that  he  is  an  alien  enemy,  outlawed,  not  in  rerum  natura  (in 
the  nature  of  things,  or,  in  the  world)  (being  only  a  fictitious 
person),  an  infant,  a  feme-covert,  or  a  monk  professed.  (3)  In 
abatement,  which  abatement  is  either  of  the  writ  or  the  count, 
for  some  defect  in  one  of  them ;  as  by  misnaming  the  defendant, 
which  is  called  a  misnomer;  giving  him  a  wrong  addition,  as 
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esquire  instead  of.  knight ;  or  other  want  of  form  in  any  material 
respect.  Or,  it  may  be,  that  the  plaintiff  is  dead ;  for  the  death 
of  either  party  is  at  once  an  abatement  of  the  suit. 

And  in  actions  merely  personal,  arising  ex  delicto  (from  wrong 
done) ,  for  wrongs  actually  done  or  committed  by  the  defendant, 
as  trespass,  battery,  and  slander,  the  rule  is  that  actio  personalis 
moritur  cum  persona  (a  personal  action  dies  with  the  person) ; 
and  it  never  shall  be  revived  either  by  or  against  the  executors 
or  other  representatives.  For  neither  the  executors  of  the  plain- 
tiff have  received,  nor  those  of  the  defendant  have  committed,  in 
their  own  personal  capacity,  any  manner  of  wrong  or  injury. 
But  in  actions  arising  ex  contractu  (from  contract),  by  breach 
of  promise  and  the  like,  where  the  right  descends  to  the  repre- 
sentatives of  the  plaintiff,  and  those,  of  the  defendant  have  assets 
to  answer  the  demand,  though  the  suits  shall  abate  by  the  death 
of  the  parties,  yet  they  may  be  revived  against  or  by  the  exec- 
utors :  being  indeed  rather  actions  against  the  property  than  the 
person. 

When  these  dilatory  pleas  are  allowed,  the  cause  is  either  dis- 
missed from  that  jurisdiction;  or  the  plaintiff  is  stayed  till  his 
disability  be  removed ;  or  he  is  obliged  to  sue  out  a  new  writ,  by 
leave  ordained  from  the  court:  or  to  amend  and  new  frame  his 
declaration.  But  when  on  the  other  hand  they  are  overruled  as 
frivolous,  the  defendant  has  judgment  of  respondeat  ouster,  or 
to  answer  .over  in  some  better  manner.  It  is  then  incumbent 
on  him  to  plead  a  plea  to  the  action;  that  is,  to  answer  to 
the  merits  of  the  complaint.  This  is  done  by  confessing  or 
denying,  it. 

7.  Pleas  by  way  of  confession  and  set-off. — ^A  confession 
of  the  whole  complaint  is  not  very  usual,  for  then  the  defendant 
would  probably  end  the  matter  sooner ;  or  not  plead  at  all,  but 
suffer  judgment  to  go  by  default.  > 

Tender.  Yet  sometimes,  after  tender  and  refusal  of  a  debt,  if 
the  creditor  harasses  his  debtor  with  an  action,  it  then  becomes 
necessary  for  the  defendant  to  acknowledge  the  debt,  and  plead 
the  tender;  adding,  that  he  has  always  been  ready,  tout  temps 
prist,  and  is  still  ready,  uncore  prist,  to  discharge  it :  for  a  tender 
by  the  debtor  and  refusal  by  the  creditor,  will  in  aU  cases  dis- 
charge the  costs  but  not  the  debt  itself;  though  in  some  particu- 
lar cases  the  creditor  will  totally  lose  his  money. 
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Paying  money  into  court.  A  species  of  this  sort  of  confession 
is  the  payment  of  money  into  court;  which  is  fo»  the  most  part 
necessary  upon  pleading  a  tender,  and  is  itself  a  kind  of  tender 
to  the  plaintiff ;  by  paying  into  the  hands  of  the  proper  officer 
of  the  court  as  much  as  the  defendant  acknowledges  to  be  due, 
together  with  the  costs  hitherto  incurred,  in  order  to  prevent 
the  expense  of  any  farther  proceedings.  This  may  be  done  upon 
what  is  called  a  motion;  which  is  an  occasional  application  to 
the  court  by  the  parties  or  their  counsel,  in  order* to  obtain  some 
rule  or  order  of  court,  which  becomes  necessary  in  the  progress 
of  a  cause;  and  it  is  usually  grounded  upon  an  affidavit  (the 
perfect  tense  of  the  verb  affido),  being  a  voluntary  oath  before 
some  judge  or  officer  of  the  court,  to  evince  the  truth  of  certain 
facts,  upon  which  the  motion  is  grounded:  though  no  such  affi- 
davit is  necessary  for  payment  of  money  into  court.  If  after  the 
money  paid  in  the  plaintiff  proceeds  in  his  suit,  it  is  at  his  own 
peril :  for,  if  he  does  not  prove  more  due  than  is  paid  into  court, 
he  shall  be  nonsuited  and  pay  the  defendant  costs ;  but  he  shall 
still  have  the  money  so  paid  in,  for  that  the  defendant  has 
acknowledged  to  be  his  due. 

Set-off.  To  this  head  may  also  be  referred  the  practice  of 
what  is  called  a  set-off :  whereby  the  defendant  acknowledges  the 
justice  of  the  plaintiff's  demand  on  the  one  hand;  but  on  the 
other  sets  up  a  demand  of  his  own,  to  counterbalance  that  of  the 
plaintiff,  either  in  the  whole  or  in  part:  as  if  the  plaintiff  sues 
for  ten  pounds  due  on  a  note  of  hand,  the  defendant  may  set  off 
nine  pounds  due  to  himself  for  merchandise  sold  to  the  plaintiff, 
and  in  case  he  pleads  such  set-off,  must  pay  the  remaining  bal- 
ance into  court.  This  answers  very  nearly  tS  the  compensatio 
or  stoppage  of  the  civjl  law,  and  depends  on  the  statutes  2  Geo. 
II,  c.  22,  and  8  Geo,  II,  c.  ,24,  which  enact,  that  where  there  are 
mutual  debts  between  the  plaintiff  and  defendant,  one  debt  may 
be  set  against  the  other,  and  either  pleaded  in  bar  or  given 
in  evidence  upon 'the  general  issue  at  the  trial;  which  shall 
operate  as  payment  and  extinguish  so  much  of  the  plaintiff's 
demand. 

8.  Pleas  in  bar. — Pleas  that  totally  deny  the  cause  of  com- 
plaint, are  either  the  general  issue,  or  a  special  plea,  in  bar.  The 
general  issue,  or  general  plea,  is  what  traverses,  thwarts,  and 
denies  at  once  the  whole  declaration;  without  offering  any  spe- 
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cial  matter  whereby  to  evade  it.  As  in  trespass,  either  in  vi  et 
armis  or  on  the  case,  non  culpdbUis,  not  guilty;  in  debt  upon 
contract,  nihil  debet,  he  owes  nothing;  in  debt  on  bond,  non  est 
factum,  it  is  not  his  deed;  on  an  assumpsit,  non  assumpsit,  he 
made  no  such  promise. 

These  pleas  are  called  the  general  issue,  because  by  importing 
an  absolute  and  general  denial  of  what  is  alleged  in  the  declara- 
tion, they  amount  at  once  to  an  issue :  by  which  we  ihean  a  fact 
affirmed  on  one  side  and  denied  on  the  other. 

Formerly  the  general  issue  was  seldom  pleaded,  except  when 
the  party  meant  wholly  to  deny  the  charge  alleged  against  him. 
But  when  he  meant  to  distinguish  away  or  palliate  the  charge, 
it  was  always  usual  to  set  forth  the  particular  facts  in  what  is 
called  a  special  plea;  which  was  originally  intended  to  apprise 
the  court  and  the  adverse  party  of  the  nature  and  circumstances 
of  the  defence,  and  to  keep  the  law  and  the  fact  distinct.  And 
it  is  an  invariable  rule,  that  every  defence  which  cannot  be  thus 
specially  pleaded,  may  be  given  in  evidence  upon  the  general 
issue  at  the  trial.  But  the  science  of  special  pleading  having 
been  frequently  perverted  to  the  purposes  of  chicane  and  delay, 
the  courts  have  of  late  in  some  instances,  and  the  legislature  in 
many  more,  permitted  the  general  issue  to  be  pleaded,  which 
leaves  every  thing  open,  the  fact,  the  law,  and  the  equity  of  the 
case ;  and  have  allowed  special  matter  to  be  given  in  evidence  at 
the  trial.  And  though  it  should  seem  as  if  much  confusion  and 
uncertainty  would  follow  from  so  great  a  relaxation  of  the  strict- 
ness anciently  observed,  yet  experience  has  shown  it  to  be  other- 
wise ;  especially  with  the  aid  of  a  new  trial,  in  case  either  party 
be  unfairly  surprised  by  the  other. 

•  Special  pleas,  in  bar,  of  the  plaintiff's  demand,  are  very  vari- 
ous, according  to  the  circumstances  of  the  defendant's  case.  As, 
in  real  acticfns,  a  general  release  or  a  fine,  both  of  which  may 
destroy  and  bar  the  plaintiff's  title.  Or  in  peraonal  actions,  an 
accord,  arbitration,  conditions  performed,  nonage  of  the  defend- 
ant, or  some  other  'fact  which  precludes  the  plaintiff  from  his 
action. 

A  justification  is  likewise  a  special  plea  in  bar ;  as  in  actions  of 
assault  and  battery,  son  assault  demesne,  that  it  was  the  plain- 
tiff's own  original  assault;  in  trespass,  that  the  defendant  did 
the  thing  complained  of  in  right  of  some  office  which  warranted 
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him  so  to  do;  or,  in  an  action  of  slander,  that  the  plaintiff  is 
really  as  bad  a  man  as  the  defendant  said  he  was. 

Also,  a  man  may  plead  the  statutes  of  limitation  in  bar;  or 
the  time  limited  by  certain  acts  of  parliament,  beyond  which  no 
plaintiff  can  lay  his  cause  of  action. 

9.  Technical  requirements  as  to  pleas. — The  conditions  and 
qualities  of  a  plea  are,  (1)  That  it  be  single  and  containing  only 
one  matter ;  for  duplicity  begets  confusion.  But  by  statute  4  and 
5  Ann.  c.  16,  a  man,  with  leave  of  the  court,  may  plead  two  or 
more  distinct  matters  or  single  pleas ;  as,  in  an  action  of  assault 
and  battery,  these  three,  not  guilty,  son  assault  de  mesne  (his 
own  assault),  and  the  statute  of  limitations.  (2)  That  it  be 
direct  and  positive,  and  not  argumentative.  (3)  That  it  have 
convenient  certainty  of  time,  place,  and  persons.  (4)  That  it 
answer  the  plaintiff's  allegations  in  every  material  point.  (5) 
That  it  be  so  pleaded  as  to  be  capable  of  trial. 

Special  pleas  are  usually  in  the  affirmative,  sometimes  in  the 
negative ;  but  they  always  advance  some  new  fact  not  mentioned 
in  the  declaration;  and  then  must  be  averred  to  be  true  in  the 
common  form — "and  this  he  is  ready  to  verify."  This  is  not 
necessary  in  pleas  of  the  general  issue ;  those  always  containing 
a  total  denial  of  the  facts  before  advanced  by  the  other  party, 
and  therefore  putting  him  upon  the  proof  of  them. 

It  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead  spe- 
cially such  a  plea  as  amounts  only  to  the  general  issue,  or  a  total 
denial  of  the  charge;  but  in  such  case  he  shall  be  driven  to 
plead  the  general  issue  in  terms,  whereby  the  whole  question  is 
referred  to  a  jury. 

10.  Alternating  pleadings — Replication. — When  the  plea  of 
the  defendant  is  thus  put  in,  if  it  does  not  amount  to  an  issue 
or  total  contradiction  of  the  declaration,  but  only  evades  it,  the 
plaintiff  inay  plead  again,  and  reply  to  the  defendant's  plea; 
either  traversing  it;  that  is,  totally  denying  it;  as,  if  in  an 
action  of  debt  upon  bond  the  defendant  pleads  solvit  ad  diem, 
that  he  paid  the  money  when  due;  here  the  plaintiff  in  his 
replication  may  totally  traverse  this  plea,  by  denying  that  the 
defendant  paid  it;  or,  he  may  allege  new  matter  in  contradic- 
tion to  the  defendant's  plea;  as  when  the  defendant  pleads  no 
award  made,  the  plaintiff  may  reply  and  set  forth  an  actual 
award,  and  assign  a  breach ;  or  the  replication  may  confess  and 
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avoid  the  plea,  by  some  new  matter  or  distinction  consistent  witli 
the  plaintiff's  former  declaration;  as,  in  an  action  for  tres- 
passing upon  land  whereof  the  plaintiff  is  seised,  if  the  defend- 
ant shows  a  title  to  the  land  by  descent,  and  that  therefore  he 
had  a  right  to  enter,  and  gives  color  to  the  plaintiff,  the  plaintiff 
may  either  traverse  and  totally  deny  the  fact  of  the  descent; 
or  he  may  confess  and  avoid  it,  by  replying,  that  true  it  is  that 
such  descent  happened;  but  that  since  the  descent  the  defendant 
himself  demised  the  lands  to  the  plaintiff  for  term  of  life. 

To  the  replication  the  defendant  may  rejoin,  or  put  in  an 
answer  called  a  rejoinder.  The  plaintiff  may  answer  the  re- 
joinder by  a  sur-rejoinder.  Upon  which  the  defendant  may 
rebut.  And  the  plaintiff  answer  him  by  a  sur-rebutter.  Which 
pleas,  replications,  rejoinders,  sur-rejoinders,  rebutters,  and  sur- 
rebutters, answer  to  the  exceptio,  replicatio,  dupUcatio,  tripli- 
catio,  and  qit,adruplicatio  (exception,  replication,  duplication, 
triplication,  and  quadruplication)  of  the  Roman  laws. 

11.  Consistency  in  pleading. — The  whole  of  this  process  is 
denominated  the  pleading;  in  the  several  stages  of  which  it 
must  be  carefully  observed,  not  to  depart  or  vary  from  the  title 
or  defence,  which  the  party  has  once  insisted  on.  For  this  (which 
is  called  a  departure  in  pleading)  might  occasion  endless  alterca- 
tion. Therefore  the  replication  must  support  the  declaration, 
and  the  rejoinder  must  support  the  plea. 

Yet  in  many  actions  the  plaintiff,  who  has  alleged  in  his 
declaration  a  general  wrong,  may  in  his  replication,  after  an 
evasive  plea  by  the  defendant,  reduce  tha,t  general  wrong  to  a 
more  particular  certainty,  by  assigning  the  injury  afresh  with 
all  its  specific  circumstances  in  sucli  manner  as  clearly  to  ascer- 
tain and  identify  it,  consistently  with  his  general  complaint; 
which  is  called  a  new  or  novel  assignment.  As  if  the  plaintiff 
in  trespass  declares  on  a  breach  of  his  close  in  D ;  and  the 
defendant  pleads  that  the  place  where  the  injury  is  said  to  have 
happened,  is  a  certain  close  of  pasture  in  D,  which  descended  to 
him  from  B  his  father,  and  so  is  his  own  freehold ;  the  plaintiff 
may  reply  and  assign  another  close  in  D,  specifying  the  abuttals 
and  boundaries,  as  the  real  place  of  the  injury. 

12.  Duplicity. — It  hath  previously  been  observed  that 
duplicity  in  pleading  must  be  avoided.  Every  plea  must  be 
simple,  entire,  connected,  and  confined  to  one  single  point:  it 
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must  never  be  entangled  with  a  variety  of  distinct,  independent 
answers  to  the  same  matter;  which  must  require  as  many  dif- 
ferent replies  and  introduce  a  multitude  of  issues  upon  one  and 
the  same  dispute.  For  this  would  often  embarrass  the  jury,  and 
sometimes  the  court  itself,  and  at  all  events  would  greatly 
enhance  the  expense  of  the  parties. 

13.  Issues  of  law  ajid  fact. — In  any  stage  of  the  pleadings, 
when  either  side  advances  or  affirms  a,ny  new  matter,  he  usually 
(as  was  said)  avers  it  to  be  true;  "and  this  he  is  ready  to 
verify."  On  the  other  hand,  when  either  side  traverses  or  denies 
the  facts  pleaded  by  his  antagonist,  he  usually  tenders  an  issue, 
as  it  is  called;  the  language  of  which  is  different  according  to 
the  party  by  whom  the  issue  is  tendered ;  for  if  the  traverse  or 
denial  comes  from  the  defendant,  the  issue  is  tendered  in  this 
manner,  "and  of  this  he  puts  himself  upon  the  country,"  thereby 
submitting  himself  to  the  judgment  of  his  peers:  but  if  the 
traverse  lies  upon  the  plaintiff,  he  tenders  the  issue,  or  prays  the 
judgment  of  the  peers  against  the  defendant  in  another  form; 
thus:  "and  this  he  prays  may  be  inquired  of  by  the  country." 
For  when  in  the  course  of  pleading  they  come  to  a  point  which 
is  affirmed  on  one  side,  and  denied  on  the  other,  they  are  then 
said  to  be  at  issue ;  all  their  debates  being  at  last  contracted  into 
a  single  point,  which  must  now  be  determined  either  in  favor  of 
the  plaintiff  or  of  the  defendant. 

Issue,  exitus,  being  the  end  of  all  the  pleadings,  is  the  fourth 
part  or  stage  of  an  action,  and  is  either  upon  matter  of  law,  or 
matter  of  fact. 

An  issue  upon  matter  of  law  is  called  a  demurrer;  and  it  con- 
fesses the  facts  to  be  true,  as  stated  by  the  opposite  party ;  but 
denies  that,  by  the  law  arising  upon  these  facts,  any  injury  is 
done  to  the  plaintiff,  or  that  the  defendant  has  made  out  a 
legitimate  excuse ;~  according  to  the  party  which  first  demurs, 
demoratur,  rests  or  abides  upon  the  point  in  question.  As,  if  the 
matter  of  the  plaintiff's  complaint  or  declaration  be  insufficient 
in  law,  as  by  not  assigning  any  sufficient  trespass,  then  the 
defendant  demurs  to  the  declaration ;  if,  on  the  other  hand,  the 
defendant's  excuse  or  plea  be  invalid,  as  if  he  pleads  that  he 
committed  the  trespass  by  authority  from  a  stranger,  without 
making  out  the  stranger's  right;  here  the  plaintiff  may  demur 
in  law  to  the  plea ;  and  so  on  in  every  other  part  of  the  proceed- 
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ings,  where  either  side  perceives  any  material  objection  in  point 
of  law,  upon  which  he  may  rest  his  case. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or 
plea,  the  replication  or  rejoinder,  to  be  insufficient  in  law  to 
maintain  the  action  or  the  defence ;  and  therefore  praying  judg- 
ment for  want  of  sufficient  matter  alleged.  Sometimes  demurrers 
are  merely  for  want  of  a  sufficient  form  in  the  writ  or  declara- 
tion. But  in  case  of  exceptions  to  the  form  or  manner  of  plead- 
ing, the  party  demurring  must,  by  statutes  27  Eliz.  c.  5,  and 
4  and  5  Ann.  c.  16,  set  forth  the  causes  of  his  demurrer,  or 
wherein  he  apprehends  the  deficiency  to  consist.  And  upon 
either  a  general,  or  such  a  special  demurrer,  the  opposite  party 
must  aver  it  to  be  sufficient,  which  is  called  a  joinder  in  de- 
murrer, and  then  the  parties  are  at  issue  in  point  of  law.  Which 
issue  in  law,  or  demurrer,  the  judges  of  the  court  before  which 
the  action  is  brought  must  determine., 

An  issue  Of  fact  is  where  the  fact  only,  and  not  the  law,  is 
disputed.  And  when  he  that  denies  or  traverses  the  fact  pleaded 
by  his  antagonist  has  tendered  the  issue,  thus:  "and  this  he 
prays  may  be  inquired  of  by  the  country;"  or,  "and  of  this  he 
puts  himself  upon  the  country;"  it  may  immediately  be  sub- 
joined by  the  other  party,  "and  the  said  A  B  doth  the  like." 
Which  done,  the  issue  is  said  to  be  joined,  both  parties  having 
agreed  to  rest  the  fate  of  the  cause  upon  the  truth  of  the  fact  in 
question.  And  this  issue  of  fact  must,  generally  speaking,  be 
determined,  not  by  the  judges  of  the  court,  but  by  some  other 
method ;  the  principal  of  which  methods  is  .that  by  the  country, 
per  pais  (in  Latin  per  patriam),  that  is,  by  jury. 


356 


CHAPTER  XXXVII 
TRIAL  PRACTICE  AND  EVIDENCE. 

1.  Sununoning  the  jury. — The  subject  of  our  next  inquiries 
will  be  the  nature  and  method  of  the  trial  by  jury ;  called  also 
the  trial  per  pais,  or  by  the  country ;  a  trial  that  hath  been  used 
time  out  of  mind  in  this  nation,  and  seems  to  have  been  coeval 
with  the  first  civil  government  thereof.  When,  therefore,  an 
issue  is  joined,  by  these  words,  "and  this  the  said  A  prays  may 
be  inquired  of  by  the  country, "  or,  "and  of  this  he  puts  himself 
upon  the  country, — and  the  said  B  does  the  like,"  the  court 
awards  a  writ  of  venire  facias  (that  you  may  cause  to  come) 
upon  the  roll  or  record,  commanding  the  sheriff  "that  he  cause 
to  come  here  on  such  a  day,  twelve  free  and  lawful  men,  liberos 
et  legales  homines,  of  the  body  of  his  county,  by  whom  the  truth 
of  the  matter  may  be  better  known,  and  who  are  neither  of  kin 
to  the  aforesaid  A,  nor  the  aforesaid  B,  to  recognize  the  truth 
of  the  issue  hetween  the  said  parties."  And  such  writ  was 
accordingly  issued  to  the  sheriff. 

If  the  sheriff  be  not  an  indifferent  person ;  as  if  he  be  a  party 
in  the  suit,  or  be  related  either  by  blood  or  affinity  to  either  of 
the  parties,  he  is  not  then  trusted  to  return  the  jury,  but  the 
venire  shall  be  directed  to  the  coroners,  who  in  this,  as  in  many 
other  instances,  are  the  substitutes  of  the  sheriff,  to  execute 
process  when  he  is  deemed  an  improper  person. 

If  any  exception  lies  to  the  coroners,  the  venire  shall  be 
directed  to  two  clerks  of  the  court,  or  two  persons  of  the  county 
named  by  the  court,  and  sworn.  And  these  two,  who  are  called 
elisors,  or  electors,  shall  indifferently  name  the  jury,  and  their 
return  is  final ;  no  challenge  being  allowed  to  their  array. 

2.  Venue  or  place  of  trial. — The  locality  of  trial  required 
by  the  common  law  seems  a  consequence  of  the  ancient  rule  as 
to  drawing  jurors  from  the  county  and  hundred  where  the  cause 
of  action  arose.  For  living  in  the  neighborhood,  they  were 
properly  the  very  country,  or  pais,  to  which  both  parties  had 
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appealed ;  and  were  supposed  to  know  beforehand  the  characters 
of  the  parties  and  witnesses,  and  therefore  they  better  knew 
what  credit  to  give  to  the  facts  alleged  in  evidence.  But  this 
convenience  was  overbalanced  by  another  very  natural  and 
almost  unavoidable  inconvenience;  that  jurors,  coming  out  of 
the  immediate  neighborhood,  would  be  apt  to  intermix  their 
prejudices  and  partialities  in  the  trial  of  right.  All  over  the 
world,  actions  transitory  follow  the  person  of  the  defendant, 
territorial  suits  must  be  discussed  in  the  territorial  tribunal.  I 
may  sue  a  Frenchman  iiere  for  a  debt  contracted  abroad ;  but 
lands  lying  in  Prance  must  be  sued  for  there,  and  English  lands 
must  be  sued  for  in  the  kingdom  of  England,  and  in  the  county 
where  they  are  situated. 

The  administration  of  justice  should  not  only  be  chaste,  but 
should  not  even  be  suspected.  A  jury  coming  from  the  neighbor-  , 
hood  has  in  some  respects  a  great  advantage ;  but  is  often  liable 
to  strong  objections;  especially  in  small  jurisdictions,  as  in 
cities  which  are  counties  of  themselves,  and  such  where  assizes 
are  but  seldom  holden;  or  where- the  question  in  dispute  has  an 
extensive  local  tendency;  where  a  cry  has  been  raised,  and  the 
passions  of  the  multitude  been  inflamed;  or  where  one  of  the 
parties  is  popular,  and  the  other  a  stranger  or  obnoxious.  It 
is  true  that,  if  a  whole  county  is  interested  in  the  question  to  be 
tried,  the  trial  by  the  rule  of  law  must  be  in  some  adjoining 
county;  but,  as  there  may  be  a  strict  interest  so  minute  as  not 
to  occasion  any  bias,  so  there  may  be  the  strongest  bias  without 
any  pecuniary  interest.  In  aU  these  cases,  to  summon  a  jury, 
laboring  under  local  prejudices,  is  laying  a  snare  for  their  con- 
sciences :  and,  though  they  should  have  virtue  and  vigor  of  mind 
sufficient  to  keep  them  upright,  the  parties  will  grow  suspicious, 
and  resort  under  various  pretences  to  another  mode  of  trial. 

The  courts  of  law  will  therefore  in  transitory  actions  very 
often  change  the  venue,  or  county  wherein  the  cause  is  to  be 
tried:  but  in  local  actions,  though  they  sometimes  do  it  indi- 
rectly and  by  mutual  consent,  yet,  to  effect  it  directly  and 
absolutely,  the  parties  are  driven  to  a  court  of  equity;  where, 
upon  making  out  a  proper  case,  it  is  done  upon  the  ground  of 
being  necessary  to  a  fair,  impartial,  and  satisfactory  trial. 

3.  Common  and  special  juries. — ^But  we  will  now  suppose 
all  previous  steps  to  be  regularly  settled,  and  the  cause  to  be 
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called  on  in  court.  The  record  is  then  handed  to  the  judge,  to 
peruse  and  observe  tjie  pleadings,  and  what  issues  the  parties 
are  to  maintain  and  prove,  while  the  jury  is  called  and  sworn. 
The  jurors  contained  in  the  panel  are  either  special  or  common 
jurors. 

Special  juries  were  originally  introduced  in  trials  at  bar, 
when  the  causes  were  of  too  great  nicety  for  the  discussion  of 
ordinary  freeholders ;  or  where  the  sheriff  was  suspected  of  par- 
tiality, though  not  upon  such  apparent  cause  as  to  warrant  an 
exception  to  him.  In  such  cases  the  officer  is  to  take  indifferently 
forty-eight  of  the  principal  freeholders  in  the  presence  of  the 
attorneys  on  both  sides;  who  are  each  of  them  to  strike  off 
twelve,  and  the  remaining  twenty-four  are  returned  upon  the 
panel. 

A  common  jury  is  one  returned  by  the  sheriff  according  to 
the  directions  of  the  statute  3  Geo.  II,  c.  25,  which  appoints 
that  the  sheriff  or  officer  shall  not  return  a  separate  panel  for 
every  separate  cause,  as  formerly;  but  one  and  the  same  panel 
for  every  cause  to  be  tried  at  the  same  assizes,  containing  not 
less  than  forty-eight,  nor  more  than  seventy-two  jurors:  and 
that  their  names,  being  written  on  tickets,  shall  be  put  into  a 
box  or  glass;  and  when  each  cause  is  called,  twelve  of  those 
persons,  whose  names  shall  be  first  drawn  out  of  the  box,  shall 
be  sworn  upon  the  jury,  unless  absent;   challenged,  or  excused. 

4.  Challenging  the  jury. — ^As  the  jurors  appear  when  called, 
they  shall  be  sworn,  unless  challenged  by  either  party.  Chal- 
lenges are  of  two  sorts :  challenges  to  the  array,  and  challenges 
to  the  polls. 

Challenges  to  the  array  are  at  once  an  exception  to  the  whole 
panel,  in  which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff 
in  his  return ;  and  they  may  be  made  upon  account  of  partiality 
or  some  default  in  the  sheriff,  or  his  under-officer  who  arrayed 
the  panel.  And  generally  speaking,  the  same  reasons,  that, 
before  the  awarding  the 'venire,  were  sufficient  to  have  directed 
it  to  the  coroners  or  elisors,  will  be  also  sufficient  to  quash  the 
array,  when  made  by  a  person  or  officer  of, whose  partiality 
there  is  any  tolerable  ground  of  suspicion.  Also,  though  there 
be  no  personal  objection  against  the  sheriff,  yet  if  he  arrays 
the  panel  at  the  nomination,  or  under  the  direction  of  either 
party,  this  is  good  cause  of  challenge  to  the  array. 
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Challenges  to  the  polls,  in  capita,  are  exceptions  to  the  par- 
ticular jurors ;  and  seem  to  answer  to  the  recusatio  judicis 
(objection  to  the  judge)  in  the  civil  and  canon  laws;  by  the 
constitutions  of  which  a  judge  might  be  refused  upon  any 
suspicion  of  partiality.  By  the  laws  of  England,  also,  in  the 
times  of  Bracton  and  Fleta,  a  judge  might  be  refused  for  good 
cause ;  but  now  the  law  is  otherwise,  and  it  is  held  that  judges 
and  justices  cannot  be  challenged.  For  the  law  will  not  suppose 
a  possibility  of  bias  or  favor  in  a  judge,  who  is  already  sworn 
to  administer  impartial  justice,  and  whose  authority  greatly 
depends  upon  that  presumption  and  idea.  And  should  the 
fact  at  any  time  prove  flagrantly  such,  as  the  delicacy  of  the 
law  will  not  presume  beforehand,  there  is  no  doubt  but  that 
such  misbehavior  would  draw  down  a  heavy  censure  from  those 
to  whom  the  judge  is  accountable  for  his  conduct. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges  of 
fact)  are  reduced  to  four  heads  by  Sir  Edward  Coke,  propter 
honoris  respectwm;  propter  defectum;  propter  affectum;  and 
propter  delictum  (on  account  of  dignity,  on  account  of  incom- 
petency, on  account  of  partiality,  on  account  of  the  commission 
of  some  offence). 

(1)  Propter  honoris  respectum;  as  if  a  lord  of  parliament 
be  impanelled  on  a  jury,  he  may  be  challenged  by  either  party, 
or  he  may  challenge  himself. 

(2)  Propter  defectum;  as  if  a  juryman  be  an  alien  born, 
this  is  defect  of  birth ;  if  he  be  a  slave  or  bondman,  this  is  defect 
of  liberty,  and  he  cannot  be  liber  et  legalis  homo.  Under  the 
word  homo,  also,  though  a  name  common  to  both  sexes,  the 
female  is  however  excluded,  propter  defectum  sexus  (because 
not  of  the  male  sex)  :  except  when  a  widow  feigns  herself  with 
child,  in  order  to  exclude  the  next  heir,  and  a  suppositious 
birth  is  suspected  to  be  intended;  then  upon  the  writ  de  ventre 
inspiciendo  (of  inspecting  pregnancy),  a  jury  of  women  is  to 
be  impanelled  to  try  the  question,  whether  with  child  or  not. 
But  the  principal  deficiency  is  defect  of  estate  sufficient  to 
qualify  him  to  be  a  juror. 

(3)  Challenge  for  prejudice.  Jurors  may  be  challenged 
propter  affectum,  for  suspicion  of  bias  or  partiality.  This  may 
be  either  a  principal  challenge,  or  to  the  favor.  A  principal 
challenge  is  such,  where  the  cause  assigned  carries  with  it  prima 
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facie  evident  marks  of  suspicion,  either  of  malice  or  favor: 
as,  that  a  juror  is  of  kin  to  either  party  within  the  ninth  degree ; 
that  he  has  been  arbitrator  on  either  side ;  that  he  has  an  interest 
in  the  cause ;  that  there  is  an  action  depending  between  him  and 
the  party;  that  he  has  taken  money  for  his  verdict;  that  he  has 
formerly  been  a  juror  in  the  same  cause;  that  he  is  the  party's 
master,  servant,  counsellor,  steward,  or  attorney,  or  of  the  same 
society  or  corporation  with  him:  all  these  are  principal. causes 
of  challenge;  which,  if  true,  cannot  be  overruled,  for  jurors 
must  be  omni  exceptione  majores  (above  all  exception).  Chal- 
lenges to  the /favor  are  where  the  party  hath  no  principal 
challenge:  but  objects  only  some  probable  circumstances  of 
suspicion,  as  acquaintance  and  the  like;  the  validity  of  which 
must  be  left  to  the  determination  of  triors,  whose  office  is  to 
decide  whether  the  juror  be  favorable  or  unfavorable. 

(4)  Challenges  propter  delictum  are  for  some  crime  or  mis- 
demeanor that  affects  the  juror's  credit  and  renders  him 
infamous.  As  for  a  conviction  of  treason,  felony,  perjury,  or 
conspiracy;  or  if  for  some  infamous  offence  he  hath  received 
judgment  of  the  pillory,  tumbrel,  or  the  like ;  or  to  be  branded, 
whipped,  or  stigmatized;  or  if  he  be  outlawed  or  excommuni- 
cated, or  hath  been  attained  of  false  verdict,  prmmunire, 
or  forgery;  or,  lastly,  if  he  hath  proved  recreant  when 
champion  in  ihe  trial  by  battle,  and  thereby  hath  lost  his 
liberam  legem. 

Examination  of  jurors.  A  juror  may  himself  be  examined 
on  oath  of  voir  dire,  veritatem  dicere  (to  speak  the  truth), 
with  regard  to  such  causes  of  challenge  as  are  not  to  his  dishonor 
or  discredit;  but  not  with  regard  to  any  crime,  or  any  thing 
which  tends  to  his  disgrace  or  disadvantage. 

Besides  these  challenges,  which  are  exceptions  against  the 
fitness  of  jurors,  and  whereby  they  may  be  excluded  from  serv- 
ing, there  are  also  other  causes,  to  be  made  use  of  by  the  jurors 
themselves,  which  are  matter  of  exemption;  whereby  their 
service  is  excused  and  not  excluded. 

Privilege  from  serving.  This  exemption  is  also  extended  by 
divers  statutes,  customs,  and  charters,  to  physicians  and  other 
medical  persons,  counsel,  attorneys^  officers  of  the  courts,  and 
the  like;  all  of  whom,  if  impanelled,  must  show  their  special 
exemption.     Clergymen  are  also  usually  excused,  out  of  favor 
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and  respect  to  their  function:  but,  if  they  are  seized  of  lands 
and  tenements,  they  are,  in  strictness,  liable  to  be  impanelled. 

Summoning  talesmen.  If,  by  means  of  challenges,  or  other 
cause,  a  sufficient  number  of  unexceptionable  jurors  .doth  not 
appear  at  the  trial,  either  party  may  pray  a  tales.  A  tales  is 
a  supply  of  such  men  as  are  summoned  upon  the  first  panel, 
in  order  to  make  up  the  deficiency.  When  a  sufficient  number 
^  of  perspns  impanelled,  or  tales-men,  appear,  they  are  then  sepa- 
rately sworn,  well  and  truly  to  try  the  issue  between  the  parties, 
and  a  true  verdict  to  give  according  to  the  evidence ;  and  hence 
thQy  are  denominated  the  jury,  jurata,  and  jurors,  sc.  juratores. 

5.  Order  of  triaL — The  jury  are  now  ready  to  hear  the 
merits ;  and,  to  fix  their  attention  the  closer  to  the  facts  which 
they  are  impanelled  and  sworn  to  try,'  the  pleadings  are  opened 
to  them  by  counsel  on  that  side  which  holds  the  affirmative  of 
the  question  in  issue.  For  the  issue  is  said  to  lie,  and  proof  is 
always  first  required,  upon  that  side  which  affirms  the  matter 
in  question. 

The  opening  counsel  briefly  informs  them  what  has  been 
transacted  in  the  court  above;  the  parties,  the  nature  of  the 
action,  the  declaration,  the  plea,  replication,  and  Other  pro- 
ceedings, and,  lastly,  upon  what  point  the  issue  is  joined,  which 
is  there  set  down  to  be  determined.  Instead  of  which,  formerly 
the  whole  record  and  process  of  the  pleadings  was  read  to  them 
in  English  by  the  court,,  and  the  matter  in  issue  clearly  ex- 
plained to  their  capacities.  The  nature  of  the  case,  and  the 
evidence  intended  to  be  ^  produced,  are  next  laid  before  them  by 
counsel  also  on  the  same  side :  and  when  their  evidence  is  gone 
through,  the  advocate  on  the  other  side  opens  the  adverse  case, 
and  supports  it  by  evidence;  and  then  the  party  which  began 
is  heard  by  way  of  reply. 

6.  Rules  of  evidence. — The  nature  of  my  present  design 
will  not  permit  me  to  enter  into  the  numberless  niceties  and 
distinctions  of  what  is,  or  is  not,  legal  evidence  to  a  jury.  I 
shall  only,  therefore,  select  a  few  of  the  general  heads  and 
leading  maxims,  relative  to  this  point,  together  with  some 
observations  on  the  manner  of  giving  evidence. 

Relevancy.  And,  first,  evidence  signifies  that  which  demon- 
strates, makes  clear,  or  ascertains  the  truth  of  the  very  fact  or 
point  in  issue,  either  on  the  one  side  or  on  the  other;  and  no 
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evidence  ought  to  be  admitted  to  any  other  point.  Therefore 
upon  an  action  of  debt,  when  the  defendant  denies  his  bond  by 
the  plea  of  non  est  factum,  and  the  issue  is,  whether  it  be  the 
defendant's  deed  or  no;  he  cannot  give  a  release  of  this  bond 
in  evidence :  for  that  dOes  not  destroy  the  bond,  and  therefore 
does  not  prove  the  issue  which  he  has  chosen  to  rely  upon,  viz., 
that  the  bond  has  no  existencej 

Again ;  evidence  is  of  two  kinds,  either  oral  or  documentary. 
Written  proof s,  or  evidence,  are,  (1)  Records;  and  (2)  Ancient 
deeds  of  thirty  years  standing,  which  prove  themselves;  but 
(3)  Modem  deeds;  and  (4)  Other  writings,  must  be  attested 
and  verified  by  parol  evidence  of  witnesses. 

Best  evidence  rule.  And  one  general  rule  that  applies  to 
documents  is  this,  that  the  best  evidence  the  nature  of  the  ease 
will  admit  of  shall  always  be  required,  if  possible  to  be  had ;  but 
if  not  possible,  then  the  best  evidence  that  can  be  had  shall  be 
allowed.  For  if  it  be  found  that  there  is  any  better  evidence 
existing  than  is  produced,  the  very  not  producing  it  is  a  pre- 
sumption that  it  would  have  detected  some  falsehood  that  at 
present  is  concealed.  Thus,  in  order  to  prove  a  lease  for  years, 
nothing  else  shall  be  admitted  but  the  very  deed  of  lease  itself, 
if  in  being ;  but  if  that  be  positively  proved  t«^  be  burnt  or 
destroyed  (not  relying  on  any  loose  negative,  as  that  it  cannpt 
be  found,  or  the  like),  then  an  attested  copy  may  be  produced; 
or  parol  evidence  be  given  of  its  contents. 

Hearsay.  So,  no  evidence  of  a  discourse  with  another  will 
be  admitted,  but  the  man  himself  must  be  produced;  yet  in 
some  cases  (as  in  proof  of  any  general  customs,  or  matters  of 
common  tradition  or  repute),  the  courts  admit  of  hearsay  evi- 
dence, or  an  account  of  what  persons  deceased  have  declared  in 
their  lifetime :  but  such  evidence  will  not  be  received  of  any  par- 
ticular facts. 

Books  of  account.  So,  too,  books  of  account,  or  shop-books, 
are  not  allowed  of  themselves  to  be  given  in  evidence  for  the 
owner;  but  a  servant  who  made  the  entry  may  have  recourse, to 
them  to  refresh  his  memory;  and,  if  such  servant  (who  was 
accustomed  to  make  those  entries)  be  dead,  and  his  hand  be 
proved,  the  book  may  be  read  in  evidence:  for  as  tradesmen 
are  often  under  a  necessity  of  giving  credit  without  any  note 
or  writing,  this  is  therefore,  when  accompanied  with  such  other 

363 


364  BLACKSTONE'S  COMMENTARIES 

collateral  proofs  of  fairness  and  regularity,  the  best  evidence 
that  can  then  be  produced.  However,  this  dangerous  species 
of  evidence  is  not  carried  so  far  in  England  as  abroad;  where 
a  man's  own  books  of  accounts,  by  a  distortion  of  the  civil  law 
(which  seems  to  have  meant  the  same  thing  as  is  practiced  with 
us),  with  the  suppletory  oath  of  the  merchant,  amount  at  aU 
times  to  full  proof.  But  as  this  kind  of  evidence,  even  thus 
regulated,  would  be  much  too  hard  upon  the  buyer  at  any  long 
distance  of  time,  the  statute  7  Jac.  I,  c.  12  (the  penners  of 
which  seem  to  have  imagined  that  the  books  of  themselves  were 
evidence  at  common  law) ,  confines  this  species  of  proof  to  such 
transactions  as  have  happened  within  one  year  before  the  action 
brought;  unless  between  merchant  and  merchant  in  the  usual 
intercourse  of  trade. 

7.  Witnesses'  attendance. — "With  regard  to  witnesses;  it 
must  be  first  remembered  that  there  is  a  process  to  bring  them 
in  by  writ  of  subpoBna  ad  testificandum  (a  subpoena  to  give 
evidence) ;  which  commands  them,  laying  aside  all  pretences 
and  excuses,  to  appear  at  the  trial  on  pain  of  1001.  to  be  for- 
feited to  the  king ;  to  which  the  statute  5  Eliz.  c.  9,  has  added  a 
penalty  of  10?.  to  the  party  aggrieved,  and  damages  equivalent 
to  the  loss  sustained  by  want  of  his  evidence.  But  no  witness, 
unless  his  reasonable  expenses  be  tendered  him,  is  bound  to 
appear  at  all;  nor,  if  he  appears,  is  he  bound  to  give  evidence 
till  such  charges  are  actually  paid  him ;  except  he  resides  within 
the  bills  of  mortality,  and  is  summoned  to  give  evidence  within 
the  same. 

Competency  of  witnesses.  All  witnesses,  of  whatever  religion 
or  country,  that  have  the  use  of  their  reason,  are  to  be  received 
and  examined,  except  such  as  are  infamous,  or  such  as  are  inter- 
ested in  the  event  of  the  cause.  All  others  are  competent 
witnesses ;  though  the  jury  from  other  circumstances  will  judge 
of  their  credibility.  Infamous  persons  are  such  as  may  be 
challenged  as  jurors,  propter  delictum;  and  therefore  never 
shall  be  admitted  to  give  evidence  to  inform  that  jury,  with  whom 
they  were  too  scandalous  to  associate. 

Examination  of  witnesses  upon  voir  dire.  Interested  wit- 
nesses may  be  examined  upon  a  voir  dire,  if  suspected  of  being 
secretly  concerned  in  the  event ;  or  their  interest  may  be  proved 
in  court.     Which  last  is  the  only  method  of  supporting  an 
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objection  to  the  former  class:   for  no  man  is  to  be  examined 
to  prove  his  own  infamy. 

Privileged  witnesses.  And  no  counsel,  attorney,  or  other  per 
son  entrusted  with  the  secrets  of  the  cause  by  the  party  himself 
shall  be  compelled,  or  perhaps  allowed,  to  give  evidence  of  such 
conversation  or  matters  of  privacy,  as  came  to  his  knowledge  by 
virtue  of  such  trust  and  confidence:  but  he  may  be  examined 
as  to  mere  matters  of  fact,  as  the  execution  of  a  deed  or  the 
like,  which  might  have  come  to  his  knowledge  without  being 
intrusted  iu  the  cause. 

Number  of  witnesses.  One  witness  (if  credible)  is  sufficient 
evidence  to  a  jury  of  any  single  fact,  though  undoubtedly  .the 
concurrence  of  two  or  more  corroborates  the  proof.  Yet  our 
law  considers  that  there  are  many  transactions  to  which  only  one 
person  is  privy ;  and  therefore  does  not  always  demand  the  testi- 
mony of  two  which  the  civil  law  universally  requires.  "Vnius 
responsio  testis  omniiio  non  audiatur."  (The  evidence  of  one 
witness  may  never  be  admitted.)  To  extricate  itself  out  of 
which  absurdity,  the  modem  practice  of  the  civil  law  courts 
has  plunged  itself  into  another.  For,  as  they  do  not  allow  a 
less  number  than  two  witnesses  to  be  plena  prohatio  (full  proof), 
they  call  the  testimony  of  one,  though  never  so  clear  and  posi- 
tive, semi-plena  prohatio  (half  proof)  only  on  which  no  sen- 
tence can  be  founded.  To  make  up,  therefore,  the  necessary 
complement  of  witnesses,  when  they  have  one  only  to  a  single 
fact,  they  admit  the  party  himself  (plaintiff  or  defendant)  to 
be  examined  in  his  own  behalf;  and  administer  to  him  what  is 
called  the  suppletory  oath;  and  if  his  evidence  happens  to 
be  in  his  own  favor,  this  immediately  converts  the  half  proof 
into  a  whole  one.  By  this  ingenious  device,  satisfying  at  once 
the  forms  of  the  Roman  law,  and  acknowledging  the  superior 
reasonableness  of  the  law  of  England:  which  permits  one  wit- 
ness to  be  sufficient  where  no  more  are  to  be  had :  and,  to  avoid 
all  temptations  of  perjury,  lays  it  down  as  an  invariable  rule, 
that  nemo  testes  esse  debet  in  propria  causa  (no  one  should  be 
a  witness  in  his  own  cause). 

Oath  of  witnesses.  The  oath  administered  to  the  witness  is 
not  only  that  what  he  deposes  shall  be  true,  but  that  he  shall  also 
depose  the  whole  truth:  so  that  he  is  not  to  conceal  any  part 
of  what  he  knows,  whether  interrogated  particularly  to  that  point 
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or  not.  And  all  this  evidence  is  to  be  given  in  open  court,  in 
the  presence  of  the  parties,  their  attorneys,  the  counsel,  and  all 
bystanders,  and  before  the  judge  and  jury;  each  party  having 
liberty  to  except  to  its  competency,  which  exceptions  are 
publicly  stated  and  by  the  judge  are  openly  and  publicly 
allowed  or  disallowed,  in  the  face  of  the  country:  which  must 
curb  any  secret  bias  or  partiality  that  might  arise  in  his  own 
breast. 

8.  Advantages  of  oral  examination. — This  open  examina- 
tion of  -  wrtnessesT- viva  voce,  in -lire  presence  of- all  mankind,  is 
much  more  conducive  to  the  clearing  up  of  truth  than  the  private 
and-  secret  examination  taken  down  in  writing  before  an  officer, 
or  his  clerk,  in  the  ecclesiastical  courts,  and  all  others  that  have 
borrowed  their  practice  from  the  civil  law ;  where  a  witness  may 
frequently  depose  that  in  private,  which  he  will  be  ashamed  to 
testify  in  a  public  and  solemn  tribunal.  There  an  artful  or 
careless  scribe  may  make  a  witness  speak  what  he  never  meant, 
by  dressing  up  his  depositions  in  his  own  forms  and  language ; 
but  he  is  here  at  liberty  to  correct  and  explain  his  meaning,  if 
misunderstood,  which  he  can  never  do  after  a  written  deposition 
is  once  taken.  Besides,  the  occasional  questions  of  the  judge, 
the  jury,  and  the  counsel,  propounded  to  the  witnesses  on  a 
sudden,  will  sift  out  the  truth  much  better  than  a  formal  set 
of  interrogatories  previously  penned  and  settled;  and  the  con- 
fronting of  adverse  witnesses  is  also  another  opportunity  of 
obtaining  a  clear  discovery,  which  can  never  be  had  upon  any 
other  method  of  trial. 

Nor  is  the  presence  of  the  judge,  during  the  examination,  a 
matter  of  small  importance :  for,  besides  the  respect  and  awe 
with  which  his  presence  will  naturally  inspire  the  witness,  he 
is  able,  by  use  and  experience,  to  keep  the  evidence  from  wan- 
dering from  the  point  in  issue.  In  short,  by  this  method  of 
examination,  and  this  only,  the  persons  who  are  to  decide  upon 
the  evidence  have  an  opportunity  of  observing  the  quality,  age, 
education,  understanding,  behavior,  and  inclinations  of  the 
witness,  in  which  points  all  persons  must  appear  alike,  when  their 
depositions  are  reduced  to  writing,  and  read  to  the  judge,  in 
the  absence  of  those  who  made  them ;  and  yet  as  much  may  be 
frequently  collected  from  the  manner  in  which  the  evidence  is 
,  delivered,  as  from  the  matter  of'  it.      These  are  a  few  of  the 
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advantages  attending  this,  the  English,  way  of  giving  testi- 
mony, ore  tenus. 

9.  Charging^  the  jury. — When  the  evidence  is  gone  through 
on  both  sides,  the  judge,  in  the  presence  of  the  parties,  the 
counsel,  and  all  others,  sums  up  the  whole  to  the  jury ;  omitting 
all  superfluous  circumstances,  observing  wherein  the  main  ques- 
tion and  principal  issue  lies,  stating  what  evidence  has  been 
given  to, support  it,  with  such  remarks  as  he  thinks  necessary 
for  their  direction,  and  giving  them  his  opinion  in  matters  of  law 
arising  upon  that  evidence. 

10.  Deliberation  of  jury. — The  jury,  after  the  proofs  are 
summed  up,  unless  the  case  be  very  clear,  withdraw  from  the 
bar  to  consider  of  their  verdict:  and  in  order  to  avoid  intem- 
perance and  causeless  delay,  are  to  be  kept  without  meat,  drink, 
fire,  or  candle,  unless  by  permission  of  the  judge,  till  they  are 
unanimously  agreed.  If  they  speak  with  either  of  the  parties 
or  their  agents,  after  they  are  gone  from  the  bar;  or  if  they 
receive  any  fresh  evidence  in  private ;  or  if  to  prevent  disputes 
they  cast  lots  for  whom  they  shall  find;  any  of  these  circum- 
stances will  entirely  vitiate  the  verdict.  And  it  has  been  held, 
that  if  the  jurors  do  not  agree  in  their  verdict  before  the  judges 
are  about  to  leave  the  town,  though  they  are  not  to  be  threatened 
or  imprisoned,  the  judges  are  not  bound  to  wait  for  them,  but 
may  carry  them  round  the  circuit  from  town  to  town  in  a  cart. 
This  necessity  of  a  total  unanimity  seems  to  be  peculiar  to  our 
own  constitution;  or  at  least  in  the  nembda  or  jury  of  the 
ancient  Goths,  there  was  required  (even  in  criminal  cases)  only 
the  consent  of  the  major  part;  and  in  case  of  an  eqijality,  the 
defendant  was  held  to  be  acquitted. 

11.  Rendition  of  verdict. — When  they  are  all  unanimously 
agreed,  the  jury  return  back  to  the  bar;  apd,  before  they, 
deliver  their  verdict,  the  plaintiff  is  bound  to  appear  in  court, 
by  himself,  attorney,  or  counsel,  in  order  to  answer  the  amerce- 
ment to  which,  by  the  old  law,  he  is  liable,  as  has  been  formerly 
mentioned,  in  case  he  fails  in  his  suit,  as  a  punishment  for  his 
false  claiin. 

A  verdict  vere  dictum  is  either  privy  or  public.  '  A  privy 
verdict  is  when  the  judge  hath  left  or  adjourned  the  court :  and 
the  jury,  being  agreed,  in  order  to  be  delivered  from  their  con- 
finement, obtain  leave  to  give  their  verdict  privily  to  the  judge 
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out  of  court:  which  privy  verdict  is  of  no  force,  imless  after- 
wards affirmed  by  a  public  verdict  given  openly  in  court; 
wherein  the  jury  may,  if  they  please,  vary  from  the  privy  ver- 
dict. So  that  the  privy  verdict  is  indeed  a  mere  nullity;  and 
yet  it  is  a  dangerous  practice,  allowing  time  for  the  parties  to 
tamper  with  the  jury,  and  therefore  very  seldom  Jndulged.  But 
the  only  effectual  and  legal  verdict  is  the  public  verdict:  in 
which  they  openly  declare  to  have  found  the  issue  for  the  plain- 
tiff, or  for  the  defendant;  and  if  for  the  plaintiff,  they  assess 
the  damages  also  sustained  by  the  plaintiff,  in  consequence  of  the 
injury  upon  which  the  action  is  brought. 

Special  verdict.  Sometimes,  if  there  arises  in  the  case  any 
difficult  matter  of  law,  the  jury,  if  for  the  sake  of  better  informa- 
tion, and  to  avoid  the  danger  of  having  their  verdict  attainted, 
will  find  a  special  verdict;  which  is  grounded  on  the  statute 
of  Westm.  2,  13  Edw.  I,  c.  30,  §  2.  '  And  herein  they  state  the 
naked  facts,  as  they  find  them  to  be  proved,  and  pray  the  adA^ice 
of  the  court  thereon ;  concluding  conditionally,  that  if  upon  the 
whole  matter  the  court  should  be  of  opinion  that  the  plaintiff 
had  cause  of  action,  they  then  find  for  the  plaintiff;  if  other- 
wise, then  for  the  defendant.  This  is  entered  at  length  on  the 
record,  and  afterwards  argued  and  determined  in  the  court  at 
Westminster,  from  whence  the  issue  came  to  be  tried. 

General  verdjct  on  special  case.  Another  method  of  finding 
a  species  of  special  verdict,  is  when  the  jury  find  a  verdict  gen- 
erally for  the  plaintiff,  but  subject  nevertheless  to  the  opinion 
of  the  judge  of  the  court  above,  on  a  special  case,  stated  by  the 
counsel  on  both  sides  with  regard  to  a  matter  of  law :  which  has 
this  advantage  over  a  special  verdict,  that  it  is  attended  with 
much  less  expense,  and  obtains  a  much  speedier  decision:  the 
postea  (of  which  in  the  next  chapter)  being  stayed  in  the  hands 
of  the  officer  nisi  prius,  till  the  question  is  determined,  and  the 
verdict  is  then  entered  for  the  plaintiff  or  defendant,  as  the 
case  may  happen.  But,  as  nothing  appears  upon  the  record  but 
the  general  verdict,  the  parties  are  precluded  hereby  from  the 
benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judgment  of 
the  court*  upon  the  point  of  law.  Which  makes  it  a  thing  to 
be  wished,  that  a  method  could  be  devised  of  either  lessening  the 
expense  of  special  verdicts,  or  else  of  entering  the  cause  at 
length  upon  the  postea.     But  in  both  these  instances  the  jury 
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may,  if  they  think  proper,  take  upon  themselves  to  determine, 
at  their  own  hazard,  the  complicated  question  of  fact  and  law; 
and,  without  either  verdict  or  special  ease,  may  find  a  verdict 
absolutely  either  for  the  plaintiff  or  defendant. 

Discharge  of  jury.  When  the  jury  have  delivered  in  their 
verdict,  and  it  is  recorded  in  court,  they  are  then  discharged. 
And  so  ends  the  trial  by  jury ;  a  trial  which,  besides  the  other 
vast  advantages  which  we  have  occasionally  observed  in  its 
progress,  is  also  as  expeditious  and  cheap,  as  it  is  convenient, 
equitable,  and  certain ;  for  a  commission  out  of  chancery,  or  the 
civil  law  courts,  for  examining  witnesses  in  one  cause  will  fre- 
quently last  as  long,  and  of  course  be  full  as  expensive,  as  the 
trial  of  a  hundred  issues  at  nisi  prius :  and  yet  the  fact  cannot 
be  determined  by  such  commissioners  at  all;  no,  not  till  the 
depositions  are  published,  and  read  at  the  hearing  of  the  cause 
in  court. 
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CHAPTER  XXXVIII 
JUDGMENT,  EXECUTION,  AND  JUDICIAL  REVIEW. 

1.  Entry  of  final  judgment. — In  the  present  chapter  we 
are  to  consider  the  transactions  in  the  cause  subsequent  to  trial 
of  the  issue. 

Next  follows  the  judgment  of  the  court  upon  what  has  pre- 
viously passed;  both  the  matter  of  law  and  matter  of  fact 
being  now  fuUy  "weighed  and  adjusted.  Judgment  may  how- 
ever for  certain  causes  be  suspended,  or  finally  arrested: 
for  it  cannot  be  entered  till  the  next  term  after  trial  had,  and 
that  upon  notice  to  thq  other  party.  So  that  if  any  defect 
of  justice  happened  at  the  trial,  by  surprise,  inadvertence,  or 
misconduct,  the  party  may  have  relief  in  the  court  above,  by 
obtaining  a  new  trial;  or  if,  notwithstanding  the  issue  of  fact 
be  regularly  decided,  it  appears  that  the  complaint  was  either 
not  actionable  in  itself,  or  not  made  with  suflScient  precision 
and  accuracy,  the  party  may  supersede  it  by  arresting  or  stay- 
ing the  judgment. 

2.  New  trial. — Causes  of  suspending  the  judgment,  by 
granting  a  new  trial  are  at  present  wholly  extrinsic,  arising  from 
matter  foreign  to,  or  dehors  the  record.'  Of  this  sort  are  want  of 
notice  of  trial ;  or  any  flagrant  misbehavior  of  the  party  prevail- 
ing towards  the  jury,  which  may  have  influenced  their  verdict ; 
or  any  gross  misbehavior  of  the  jury  among  themselves :  also  if 
it  appears  by  the  judge 's  report,  certified  to  the  court,  that  the 
jury  have  brought  in  a  verdict  without  or  contrary  to  evidence, 
so  that  he  is  reasonably  dissatisfied  therewith;  or  if  they  have 
given  exorbitant  damages;  or  if  the  judge  himself  has  mis- 
directed the  jury,  so  that  they  found  an  unjustifiable  verdict: 
for  these,  and  other  reasons  of  the  like  kind,  it  is  the  practice 
of  the  court  to  award  a  new,  or  second  trial.  But  if  two  juries 
agree  in  the  same  or  a  similar  verdict,  a  third  trial  is  seldom 
awarded:  for  the  law  will  not  readily  suppose,  that  the  verdict 
of  any  one  subsequent  jury  can  countervail  the  oaths  of  the 
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two  preceding  ones.  And  the  former  strictness  of  the  courts 
of  law  in  respect  of  new  trials,  having  driven  many  parties  into 
courts  of  equity  to  be  relieved  from  oppressive  verdicts,  they 
are  now  more  liberal  in  granting  them:  the  maxim  at  present 
adopted  being  this,  that  (in  all  cases  of  moment)  where  justice 
is  not  done  upon  one  trial,  the  injured  party  is  entitled  to 
another. 

Next  to  'doing  right,  the  great  object  in  the  administration 
of  public  justice  should  be  to  give  public  satisfaction.  If  the 
verdict  be  liable  to  many  objections  and  doubts  in  the  opinion- 
of  his  counsel,  or  even  in  the  opinion  of  bystanders,  no  party 
would  go  away  satisfied  unless  he  had  a  prospect  of  review- 
ing it.  Such  doubts  would  with  him  be  decisive:  he  would 
arraign  the  determination  as  manifestly  unjust ;  and  abhor  a 
tribunal  which  he  imagined  had  done  him  an  injury  without 
a  possibility  of  redress. 

Advantages  of  new  trial.  Granting  a  new  trial,  under  proper 
regulations,  cures  all  these  inconvepiences,  and  at  the  same  time 
preserves  entire  and  renders  perfect  that  most  excellent  method 
of  decision,  which  is  the  glory  of  the  English  law.  A  new 
trial  is  a  rehearing  of  the  cause  before  another  jury ;  but  with " 
as  little  prejudice  to  either  party,  as  if  it  had  never  been  heard 
before.  No  advantage  is  taken  of  the  former  verdict  on  the 
one  side,  or  the  rule  of  court  for  awarding  such  second  trial 
on  the  other :  and  the  subsequent  verdict,  though  contrary  to 
the  first,  imports  no  title  of  blame  upon  •  the  former  jury ; 
who,  had  they  possessed  the  same  lights  and  advantages,  would 
probably  have  altered  their  opinion.  The  parties  come  better 
informed,  the  counsel  better  prepared,  the  law  is  more  fully 
understood,  the  judge  is  more  master  of  the  subject;  and  noth- 
ing is  now  tried  but  the  real  merits  of  the  case. 

3,  Nature  of  judgment. — If  judgment  is  not  by  some  of 
these  means  arrested  within  the  first  four  days  of  the  next 
term  after  the  trial,  it  is  then  to  be  entered  on  the  roll  or  rec- 
ord. Judgments  are  the  sentence  of  the  law,  pronounced  by 
the  court  upon  the  matter  contained  in  the  record;  and  are 
of  four  sorts.  First,  where  the  facts  are  confessed  by  the  parties, 
and  the  law  determined  by  the  court;  as  in  case  of  judg- 
ment upon  demurrer;  secondly,  where  the  law  is  admitted  by 
the  parties,  and  the  facts  disputed,  as  in  the  case  of  judgment 
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on  a  verdict;  thirdly,  where  both  the  fact  and  the  law  arising 
thereon  are  admitted  by  the  defendant;  which  is  the  case  of 
judgments  by  confession  or  default;  or,  lastly,  where  the  plain- 
tiff is  convinced  that  either  fact,  or  law,  or  both,  are  insufficient 
to  support  his  action,  and  therefore  abandons  or  withdraws  his 
prosecution,  which  is  the  case  in  judgments  upon  a  -nonsuit 
or  retraxit. 

A  prescription  or  award  of  relief.  The  jiidgment,  though 
pronounced  or  awarded  by  the  judges,  is  not  their  determination 
or  sentence,  but  the  determination  and  sentence  of  the  law. 
It  is  the  conclusion  that  naturally  and  regularly  follows  from 
the  premises  of  law  and  fact,  which  stand  thus  5  against  him 
who  hath  rode  over  my  com,  I  may  recover  damages  by  law: 
but  A  hath  rode  over  my  corn;  therefore  I  shall  recover  dam- 
ages against  A.  If  the  major  proposition  be  denied,  this  is  a 
demurrer  in  law :  if  the  minor,  it  is  then  an  issue  of  fact ;  but 
if  both  be  confessed  (or  determined)  to  be  right,  the  conclusion 
or  judgment  of  the  court  cannot  but  follow.  Which  judg- 
ment or  conclusion  depends  not,  therefore,  on  the  arbitrary 
caprice  of  the  judge,  but  on  the  settled  and  invariable  prin- 
Tiiples  of  justice.  The  judgment,  in  short,  is  the  award  of  relief 
prescribed  by  law  for  the  redress  of  injuries ;  and  the  suit  or 
action  is  the  vehicle  or  means  of  procuring  it.  What  that 
relief  may  be  is,  indeed,  the  result  of  deliberation  and  study 
to  point  out,  and  therefore  the  style  of  the  judgment  is,  not 
that  it  is  decreed  or  resolved  by  the  court,  for  then  the  judg- 
ment might  appear  to  be  their  own;  but  "it  is  considered," 
consideratum  est  per  curiam,  (it  is  considered  by  the  court), 
that  the  plaintiff  do  recover  his  damages,  his  debt,  his  posses- 
sion, and  the  like :  which  implies  that  the  judgment  is  none  of 
their  own;  but  the  act  of  law,  pronounced  and  declared  by 
the  court,  after  due  deliberation  and  inquiry.. 

Interlocutory  and  final.  All  these  species  of  judgments  are 
either  interlocutory  or  final.  Interlocutory  judgments  are  such 
as  are  given  in  the  middle  of  a  clause,  upon  some  plea,  proceed- 
ing, or  default,  which  is  only  intermediate,  and  does  not  finally 
determine  or,  complete  the  suit. 

On  dilatory  pleas.  Of  this  nature  are  all  judgments  for 
the  plaintiff  upon  pleas  in  abatement  of  the  suit  or  action :  in 
which  it  is  considered  by  the  court  that  the  defendant  do  answer 
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over,  respondeat  ouster;  that  is,  put  in  a  more  substantial  plea. 
It  is  easy  to  observe,  that  the  judgment  here  given  is  not  final, 
but  merely  interlocutory ;  for  there  are  afterwards  farther  pro- 
ceedings to  be  had,  when  the  defendant  hath  put  in  a  better 
answer. 

Determining  the  merits,  hut  leaving  open  the  damages.  But 
the  interlocutory  judgments  most  usuaiUy  spoken  of  are  those 
incomplete  judgments,  whereby  the  right  of  the  plaintiff  is 
indeed  established,  but  the  quantum  of  damages  sustained  by 
him  is  not  ascertained:  which  is  a  matter  that  cannot  be  done 
without  the  intervention  of  a  jury. 

4.  Costs,-^Thus  much  for  judgments ;  to  which  costs  are  a 
necessary  appendage;  it  being  now  as  well  the  maxim  of  ours 
as  of  the  civil  law,  that  "victus  victori  in  expensis  condemnan- 
dus  est"  (he  who  loses  the  suit  pays  costs  to  his  adversary) : 
though  the  common  law  did  not  professedly  allow  any,  the 
amercement  of  the  vanquished  party  being  his  only  punishment. 

5.  Execution  of  judgment. — If  the  regular  judgment  of  the 
court,  after  the  decision  of  the  suit,  be  not  suspended,  super- 
seded, or  reversed,  the  next  and  last  step  is  the  executipn  of 
that  judgment;  or  putting  the  sentence  of  the  law  in  force. 
This  is  performed  in  different  manners,  according  to  the  nature 
of  the  action  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered. 

Possession  of  real  and  personal  property.  If  the  plaintiff  re- 
covers in  an  action  real  or  inixed,  whereby  the  seisin  or  pos- 
session of  land  is  awarded  to  him,  the  writ  of  execution  shall 
be  an  haiere  facias  seisinam  (that  you  give  him  seisin),  or 
writ  of  seisin,  of  a  freehold;  or  an  habere  facias  possessionem 
(that  you  .give  him  possession),  or  writ  of  possession,  of  a 
chattel  interest.  These  are  writs  directed  to  the  sheriff  of  the 
county,  commanding  him  to  give  actual  possession  to  the  plain- 
tiff of  the  land  so  recovered:  in  the  execution  of  which  the 
sheriff  may  take  with  him  the  posse  comitatus,  or  power  of  the 
county;  and  may  justify  breaking  open  doors,  if  the  posses- 
sion be  not  quietly  delivered.  But,  if  it  be  peaceably  yielded 
up,  the  delivery  of  a  twig,  a  turf,  or  the  ring  of  the  door,  in 
the  name  of  seisin,  is  sufScient  execution  of  the  writ.  In  re- 
plevin and  detinue  (the  only  actions  for  recovering  the  specific 
possession  of  personal  chattels),  if  the  wrongdoer  be  very  per- 
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verse,  he  cannot  be  compelled  to  a  restitution  of  the  identical 
thin^  taken  or  detained;  but  he  still  has  his  election  to  deliver 
the  goods  or  their  value :  and  imperfection  in  the  law,  that  re- 
sults from  the  nature  of  personal  property,  which  is  easily  con- 
cealed or  conveyed  out  of  the  reach  of  justice,  and  not  always 
amenable  to  the  magistrate. 

In  money  actions.  Executions  in  actions  where  money  only 
is  recovered,  as  a  debt  or  damages  (and  not  any  specific  chattel), 
are  of  five  sorts:  either  against  the  body  of, the  defendant;  or 
against  his  goods  and  chattels;  or  against  his  goods  and  the 
profits  of  his  lands;  or  against  his  goods  and  the  possession 
of  his  lands ;  or  against  all  three,  his  body,  lands,  and  goods. 

A  capias.  The  first  of  these  species  of  execution  is  by 
writ  of  capias  ad  satisfaciendum,  which  addition  distinguishes  it 
from  the  former  capias  ad  respondendum,  which  lies  to  compel 
an  appearance  at  the  beginning  of  the  suit.  And  properly 
speaking,  this  cannot  be  sued  out  against  any  but  such  as  were 
liable  to  be  taken  upon  the  former  capias.  The  intent  of  it  is, 
to  imprison  the  body  of  the  debtor  till  satisfaction  be  made 
for  the  debt,  costs,  and  damages:  it  therefore  doth  not  lie  against 
any  privileged  persons,  peers,  or  members  of  parliament,  nor 
against  executors  or  administrators,  nor  against  such  other  per- 
sons as  could  not  be  originally  held  to  bail. 

The  writ  of  capias  ad  satisfaciendum  is  an  execution  of  the 
highest  nature,  inasmuch  as  it  deprives  a  man  of  his  liberty, 
till  he  makes  the  satisfaction  awarded ;  and  therefore,  when 
a  man  is  once  taken  in  execution  upon  this  writ,  no  other  process 
ca:n  be  sued  out  against  his  lands  or  goods.  Only  by  statute 
21  Jac.  I,  c.  24,  if  the  defendant  dies,  while  charged  in  execution 
upon  this  writ,  the  plaintiff  may;  after  his  death,  sue  out  a  new 
execution  against  his  lands,  goods,  or  chattels.  The  writ  is 
directed  to  the  sheriff,  commanding  him  to  take  the  body  of  the 
defendant  and  have  him  at  Westminster  on  a  day  therein  named, 
to  make  the  plaintiff  satisfaction  for  his  demand.  And,  if 
he  does  not  then  make  satisfaction,  he  must  remain  in  custody 
till  he  does. 

A  fieri  facias.  The  next  species  of  execution  is  against  the 
goods  and  chattels  of  the  defendant,  and  is  called  a  writ  of 
fieri  facias  (that  you  cause  to  be  made),  from  the  words  in  it 
where  the  sheriff  is  commanded,  quod  fieri  faciat  de  bonis,  that 
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he  cause  to  be  made  of  the  goods  and  chattels  of  the  defendant 
the  sum  or  debt  recovered.  This  lies  as  weU.  against  privileged 
persons,  peers,  &c.,  as  other  common  persons;  and  against 
executors  or  administrators  with  regard  to  the  goods  of  the 
deceased.  The  sheriff  may  not  break  open  any  outer  door,  to 
execute  either  this,  or  the  former  writ:  but  must  enter  peace- 
ably; and  may  then  break  open  any  inner  door,  belonging  to 
the  defendant,  in  order  to  take  the  goods.  And  he  may  sell 
the  goods  and  chattels  (even  an  estate  for  years,  which  is  a 
chattel  real)  of  the  defendant,  tUl'  he  has  raised  enough  to 
satisfy  the  judgment  and  costs ;  first  paying  the  landlord  of 
the  premises,  upon  which  the  goods  are  found,  the  arrears  of 
rent  then  due,  not  exceeding  one  year's  rent  in  the  whole.  If 
part  only  of  the  debt  be  levied,  on  a  fieri  facias,  the  plaintiff  may 
have  a  capias  ad  satisfaciendum  for  the  residue. 

A  levari  facias.  A  third  species  of  execution  is  by  writ  of 
levari  facias;  which  affects  a  man's  goods  and  the  profits  of  his 
lands,  by  commanding  the  sheriff  to  levy' the  plaintiff's  debt  on 
the  lands  and  goods  of  the  defendant:  whereby  the  sheriff  may 
seize  all  his  goods,  and  receive  th^'rents  and  profits  of  his  lands, 
till  satisfaction  be  made  to  the  plaintiff.  Little  use  is  now 
made  of  this  writ ;  the  remedy  by  elegit,  which  takes  possession 
of  the  lands  themselves,  being  much  more  effectual. 

Writ  of  elegit.  The  fourth  species  of  execution  is  by  the 
writ  of  elegit  (he  hath  chosen),  which  is  a  judicial  writ  given 
by  the  statute  Westm.  2,  13  Edw.  I,  c.  18,  either  upon  a  judg- 
ment for  a  debt,  or  damages ;  or  upon  the  forfeiture  of  a  recog- 
nizance taken  in  the  king's  court.  By  the  common  law  a  man 
could  only  have  satisfaction  of  goods,  chattels,  and  the  present 
profits  of  lands,  by  the  two  last-mentioned  writs  of  fieri  facias 
or  levari  facias;  but  not  the  possession  of  the  lands  themselves; 
which  was  a  natural  consequence  of  the  feudal  principles,  which 
prohibited  the  alienation,  and  of  course  the  incumbering  of 
the  fief  with  the  debts  of  the  owner.  And  when  the  restriction 
of  alienation  began  to  wear  away,  the  consequence  still  con- 
tinued; and  no  creditor  could  take  the  possession  of  lands,  but 
only  levy  the  growing  profits :  so  that  if  the  defendant  aliened 
his  lands  the  plaintiff  was  ousted  of  his  remedy.  The  statute 
therefore  granted  this  writ  (called  an  elegit,  because  it  is  in  the 
choice  or  election  of  the  plaintiff  whether  he  wiU  sue  out  this 
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writ  or  one  of  the  former),  by  which  the  defendant's  goods 
and  chattels  are  not  sold,  but  only  appraised;  and  aU  of  them 
(except  oxen  and  beasts  of  the  plough)  are  delivered  to  the 
plaintiff,  at  such  reasonable  appraisement  and  price,  in  part  of 
satisfaction  of  his  debt.  If  the  goods  are  not  sufficient,  then 
the  moiety  or  one-half  of  his  freehold  lands,  which  he  had  at 
the  time  of  the  judgment  given,  whether  held  in  his  own  name, 
or  by  any  other  in  trust  for  him,  are  also  to  be  delivered  to 
the  plaintiff;  to  hold,  till  out  of  the  rents  and  profits  thereof 
the  debt  be  levied,  or  till  the  defendant's  interest  be  expired; 
as  till  the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in 
tail.     During  this  period  the  plaintiff  is  called  tenant  by  elegit. 

Limitation  on  time  of  issuing  execution.  These  are  the 
methods  which  the  law  of  England  has  pointed  out  for  the 
execution  of  judgments :  and  when  the  plaintiff's  demand  is  sat- 
isfied, either  by  the  voluntary  payment  of  the  defendant,  or  by 
this  compulsory  process,  or  otherwise,  satisfaction  ought  to  be 
entered  on  the  record,  that  the  defendant  may  not  be  liable  to 
be  thereafter  harassed  a  second  time  on  the  same  account.  But 
all  these  vnrits  of  execution  must  be  sued  out  within  a  year  and 
a  day  after  the  judgment  is  entered,  otherwise  the  court  con- 
cludes, prima  facie,  that  the  judgment  is  satisfied  and  extinct; 
yet,  however,  it  will  grant  a  writ  of  scire  facias  in  pursuance 
of  statute  "Westm.  2,  13  Edw.  I,  c.  45,  for  the  defendant  to 
show  cause  why  the  judgment  should  not  be  revived,  and  execu- 
tion had  against  him;  to  which  the  defendant  may  plead  such 
matter  as  he  has  to  allege,  in  order  to  show  why  process  of 
execution  should  not  be  issued ;  or  the  plaintiff  may  still  bring 
an  action  of  debt,  founded  on  his  dormant  judgment,  which 
was  the  only  method  of  revival  allowed  by  the  common  law. 

6.  Review  of  record  by  writ  of  error. — The  principal 
method  of  redress  for  erroneous  judgments  in  the  king's  courts 
of  record,  is  by  writ  of  error  to  some  superior  court  of  appeal. 
A  writ  of  error  lies  for  some  supposed  mistake  in  the  proceedings 
of  a  court  of  record.  The  writ  of  error  only  lies  upon  matter 
of  law  arising  upon  the  face  of  the  proceedings ;  so  that  no  evi- 
dence is  required  to  substantiate  or  support  it :  there  being  no 
method  of  reversing  an  error  in  the  determination  of  facts,  but 
by  a  new  trial,  to  correct  the  mistakes  of  the  former  verdict. 

A  bill  of  exceptions.     If,  either  in  his  direction  or  decisions, 
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the  judge  misstates  the  law  by  ignorance,  inadvertence  or  design, 
the  counsel  on  either  side  may  require  him  publicly  to  seal  a 
bill  of  exceptions,  stating  the  point  wherein  he  is  supposed  to 
err :  and  this  he  is  obliged  to  seal  by  statute  "Westm.  2,  13  Edw. 
I,  c.  31,  or,  if  he  refuses  so  to  do,  the  party  may  have  a  compul- 
sory writ  against  him,  commanding  him  to  seal  it,  if  the  fact 
alleged  be  truly  stated:  and  if  he  returns,  that  the  fact  is 
untruly  stated,  when  the  case  is  otherwise,  an  action  will  lie 
against  him  for  making  a  false  return.  This  bill  of  exceptions 
is  in  the  nature  of  a  record  on  appeal;  examinable,  not  in  the 
court  out  of  which  the  record  issues  for  the  trial  at  nisi  prius, 
but  in  the  next  immediate  superior  court,  upon  a  writ  of  error, 
after  judgment  given  in  the  court  below. 

Bail  on  writ  of  error.  If  a  writ  of  error  be  brought  to 
reverse  any  judgment  of  an  inferior  court  of  record,  where  the 
damages  are  less  than  ten  pounds ;  or  if  it  is  brought  to  reverse 
the  judgment  of  any  superior  court  after  verdict,  he  that  brings 
the  writ,  or  that  is  plaintiff  in  error,  must  (except  in  some 
peculiar  cases)  find  substantial  pledges  of  prosecution  or  bail; 
to  prevent  delays  by  frivolous  pretences  to  appeal;  and  for 
securing  payment  of  costs  and  damages,  which  are  now  payable 
by  the  vanquished  party  in  all,  except  a  few  particular  instances, 
by  virtue  of  several  statutes. 

From  what  courts  error  lies.  A  writ  of  error  lies  from  the 
inferior  courts > of  record  in  England  into  the  king's  bench,  and 
not  into  the  common  pleas.  Also  from  the  king's  bench  in 
Ireland  to  the  king's  bench  in  England.  It  likewise  may  be 
brought  from  the  common  pleas  at  "Westminster  to  the  king's 
bench;  and  then  from  the  king's  bench  the  cause  is  removable 
to  the  house  of  lords.  From  proceedings  on  the  law  side  of 
the  exchequer  a  writ  of  error  lies  into  the  court  of  exchequer 
chamber  before  the  lord  chancellor,  lord  treasurer,  and  the 
judges  of  the  court  of  king's  bench  and  common  pleas;  and 
from  thence  it  lies  to  the  house  of  peers.  From  proceedings 
in  the  king's  bench,  in  debt,  detinue,  covenant,  account,  case, 
ejectment,  or  trespass,  originally  b6gun  therein  by  bill  (except 
where  the  king  is  party),  lies  to  the  exchequer  chamber,  before 
the  justices  of  the  common  pleas,  and  barons  of  the  exchequer; 
and  from  thence  also  to  the  house  of  lords;  but  where  the 
proceedings  in  the  king's  bench  do  not  first  commence  therein 
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by  bill,  but  by  original  writ  sued  out  of  chancery,  this  takes 
the  case  out  of  the  general  rule  laid  down  by  the  statute;  so 
that  the  writ  of  error  then  lies,  without  any  intermediate  stage 
of  appeal,  directly  to  the  house  of  lords,  the  dernier  resort  for 
the  ultimate  decision  of  every  civil  action.  Each  court  of 
appeal,  in  their  respective  stages,  may,  upon  hearing  the  matter 
of  law  in  which  the  error  is  assigned,  reverse  or  afSrm  the  judg- 
ment of  the  inferior  courts,  but  none  of  them  are  final,  save 
only  the  house  of  peers,  to  whose  judicial  decisions  all  other 
tribunals  must  therefore  submit  and  conform  their  own.  And 
thus  much  for  the  reversal  or  affirmance  of  judgments  at  law, 
by  writs  in  the  nature  of  appeals. 
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CHAPTER  XXXtX. 

NATURE  OF  EQUITY  AND  ITS  RELATION  TO  THE 
OLDER  COMMON  LAW. 

1.  Origin  of  equity. — ^Before  we  enter  on  the  proposed  sub- 
ject of  the  ensuing  chapter,  viz.,  the  nature  and  method  of 
proceedings  in  the  courts  of  equity,  it  will  be  proper  to  recol- 
lect the  observations  which  were  made  in  the  beginning  of  this 
book  on  the  principal  tribunals  of  that  kind,  acknowledged  by 
the  constitution  df  England;  and  to  premise  a  few  remarks 
upon  those  particular  causes,  wherein  any  of  them  claims  and 
exercises  an  equitable  jurisdiction,  distinct  from  that  at  law, 
and  to  consider  the  nature  of  equity  and  its  relation  to  "law" 
in  the  narrower  sense  of  that  term. 

For,  though  equity  is  mentioned  by  Bracton  as  a  thing  con-! 
trasted  to  strict  law,  yet  neither, in  that  writer,  nor  in  Glanvil 
or  Fleta,  nor  yet  in  Britton"  (composed  under  the  auspices  and 
in  the  name  of  Edward  I,  and  treating  particularly  of  courts 
and  their  several  jurisdictions),  is  there  a  syllable  to  be  found 
relating  to  the  equitable  jurisdiction  of  the  court  of  chancery. 

[The  dual  system  of  law  and  equity  can  be  understood  only 
by  reference  to  its  historical  development.  Such  a  system  was 
not  inherently  necessary,  but  is  to  be  accounted  for  by  the 
retarded  development  of  the  law  courts,  their  limited  authority 
and  the  intolerable  defects  of  their  doctrines  and  remedies.  The 
king  made  a  partial  delegation  of  his  power  of  administering 
justifee  to  the  king's  courts,  consisting  of  the  King's  Bench,  the 
Common  Bench  (or  Common  Pleas),  and  the  Exchequer.  Their 
constitutional  jurisdiction  became  fixed,  when  in  the  latter  half 
of  the  13th  century  the  power  of  issuing  new  original  writs 
to  meet  new  sorts  of  cases  or  new  theories  of  liability  became 
restricted  to  cases  which  were  analogous  to  those  covered  by 
precedents  of  former  writs.  Here  probably  arose  the  strict 
common  law  doctrine  of  "stare  decisis"  or  following  prece- 
dents.] 
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[The  residuary  power  and  duty  of  doing  complete  justice  still 
remained  in  the  king,  assisted  by  his  privy  council,  and  this 
discretionary  authority  of  supplying  the  defects  of  the  older 
courts  was  gradually  delegated  to  the  chancellor;  thus  the 
equitable  jurisdiction  of  the  Court  of  Chancery  became  estab- 
lished, independent  of  the  system  of  original  writs  and  of  the 
strict  limitatipns  of  precedent.^] 

2.  Common  law  remedies  and  jurisdiction  confined  Toy 
system  of  original  writs. — The  idea  of  a  court  of  equity  as 
distinguisljed  from  a  court  of  law  did  not  exist  in  the  original 
plan  of  partition  of  jurisdiction.  But  when  the  older  courts 
of  law  proceeding  only  on  precedents  of  the  king's  original 
writs,  and  confining  themselves  strictly  to  that  bottom,  gave  a 
harsh  or  imperfect  judgment,  the  application  for  redress  used 
to  be  to  the  king  in  person,  assisted  by  his  privy  council  (from 
whence,  also,  arose  the  jurisdiction  of  the  court  of  requests, 
which  was  virtually  abolished  by  the  statute  16  Car^  I,  e.  10) ; 
and  they  were  wont  to  refer  the  matter  either  to  the  chancellor 
and  a  select  committee,  or  by  degrees  to  the  chancellor  only, 
who  mitigated  the  severity  or  supplied  the  defects  of  the  judg- 
ments pronounced  in  the  courts  of  law,  upon  weighing  the  cir- 
cumstances of  the  case.  This  was  the  custom,  not  only  among 
our  Saxon  ancestors,  before  the  institution  of  the  aula  regia,  but 
also  after  its  dissolution,  in  the  reign  of  King  Edward  I;  and, 
perhaps,  during  its  continuance,  in  that  of  Henry  II. 

New  writs  in  mialogy  to  old.  In  these  ea^y  times,  the  chief 
judicial  employment  of  the  chancellor  must  have  been  in  devis- 
ing new  writs,  directed  to  the  courts  of  common  law,  to  give 
remedy  in  cases  where  none  was  before  administered.  And  to 
quicken  the  diligence  of  the  clerks  in  the  chancery,  who  were 
too  much  attached  to  ancient  precedents,  it  is  provided  by  stat- 
ute, Westm.  2,  13  Edw.  I,  c.  24,  that  "whensoever  from  thence- 
forth in  one  ease  a  writ  shall  be  found  in  the  chancery,  and  in  a 
like  case,  falling  under  the  same  right  and  requiring  like  rem- 
edy, no  precedent  of  a  writ  can  be  produced,  the  clerks  in  chan- 
cery shall  agree  in  forming  a  new  one;  and,  if  they  cannot 

1  On  the  position  of  equity  in  the  legal  system,  see  article  by  Professor 
W.  N.  Hohfeld,  "The  Belations  Between  Equity  and  Law,"  Michigan  Law 
Review,  Vol.  X,  No.  8,  June,  1913,  where  the  subject  is  most  clearly  and 
learnedly  outlined. 
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agree,  it  shall  be  adjourned  to  the  next  parliament,  where  a  writ 
shall  be  framed  by  consent  of  the  learned  in  the  law,  lest  it 
happen  for  the  future  that  the  court  of  our  lord  the  king  be 
deficient  in  doing  justice  to  the  suitors." 

Trespass  on  the  case.  And  this  accounts  for  the  very  great 
variety  of  writs  of  trespass  on  the  case  to  be  met  with  in  the 
register;  whereby  the  suitor  had  ready  relief,  according  to  the 
exigency  of  his  business,  and  adapted  to  the  specialty,  reason 
and  equity  of  his  very  case.  Which  provision  (with  a  little 
accuracy  in  the  clerks  of  the  chancery,  and  a  little  liberality  in 
the  judges,  by  extending,  rather  than  narrowing,  the  remedial 
effects  of  the  writ),  might  have  effectually  answered  all  the 
purposes  of  a  court  of  equity;  except  that  of  obtaining  a  dis- 
covery by  the  oath  of  the  defendant,  [and  specific  relief.] 

3.  Separate  jurisdiction  of  cliancery  established. — ^But 
when,  about  the  end  of  the  reign  of  King  Edward  III,  uses  of 
lands  were  introduced,  and  though  totally  discountenanced  by 
the  courts  of  common  law,  were  considered  as  fiduciary  deposits 
and  binding  in  conscience  by  the  clergy,  the  separate  jurisdic- 
tion of  the  chancery  as  a  court  of  equity  began  to  be  established ; 
and  John  Waltham,  who  was  bishop  of  Salisbury  and  chancellor 
to  King  Richard  II,  by  a  strained  interpretation  of  the  above 
mentioned  statute  of  Westm.  2,  devised  the  writ  of  subpoena, 
returnable  in  the  court  of  chancery  only,  to  make  the  feoffee  to 
uses  accountable  to  his  cestuy  que  use ;  which,  process  was  after- 
wards extended  to  other  matters. 

Procedure  in  chancery.  No  regular  judicial  system  at  that 
time  prevailed  in  the  court ;  but  the  suitor  when  he  thought 
himself  aggrieved,  found-  a  desultory  and  uncertain  remedy, 
according  to  the  private  opinion  of  the  chancellor,  who  was 
generally  an  ecclesiastic,  or  sometimes  (though  rarely)  a  states- 
man: no  lawyer  having  sat  in  the  court  of  chancery  from  the 
times  of  the  chief  justices  Thorpe  and  Knyvet,  successively  chan- 
cellors to  King  Edward  III,  in  1372  and  1373,  to  the  promotion 
of  Sir  Thomas  Moore  by  King  Henry  VIII,  in  1530.  After 
which  the  great  seal  was  indiscriminately  committed  to  the  cus- 
tody of  lawyers,  or  courtiers,  or  churchmen,  according  to  the 
convenience  of  the  times  and  the  disposition  of  the  prince  re- 
quired, till  Sergeant  Puckering  was  made  lord  keeper  in  1592; 
from  which  time  to  the  present  the  court  of  chancery  has  always 
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been  filled  by  a  lawyer,  excepting  the  interval  from  1621  to 
1625,  when  the  seal  was  intrusted  to  Dr.  Williams,  then  dean  of 
"Westminster,  but  afterwards  bishop  of  Lincoln;  who  had  been 
chaplain  to  Lord  EUesmere,  when  chancellor. 

Dispute  over  power  of  equity.  In  the  time  of  Lord  EUesmere 
(A.  D.  1616)  arose  that  notable  dispute  between  the  <3ourts  of 
law  and  equity,  set  on  foot  by  Sir  Edward  Coke,  then  chief 
justice  of  the  court  of  king's  bench;  whether  a  court  of  equity 
could  give  relief  after  or  against  a  judgment  at  the  common  law? 
This  contest  was  so  warmly  carried  on,  that  indictments  were 
preferred  against  the  suitors,  the  solicitors,  the  counsel,  and 
even  a  master  in  chancery,  for  having  incurred  a  prcemunire, 
by  questioning  in  a  court  of  «quity  a  judgment  in  the  court  of 
king's  bench,  obtained  by  gross  fraud  and  imposition.  This 
matter  being  brought  before  the  king,  was  by  him  referred  to 
his  learned  counsel  for  their  advice  and  opinion :  who  reported 
so  strongly  in  favor  of  the  courts  of  equity,  that  his  majesty  gave 
judgment  in  their  behalf ;  but  not  contented  with  the  irre- 
fragible  reasons  and  precedents  produced  by  his  counsel  (for 
the  chief  justice  was  clearly  in  the  wrong) ,  he  chose  rather  to 
decide  the  question  by  referring  it  to  the  plentitude  of  his  royal 
prerogative.  Sir  Edward  Coke  submitted  to  th^  decision,  and 
thereby  made  atonement  for  his  error:  but  this  struggle,  to- 
gether with  the  business  of  commendams  (in  which  he  acted  a 
very  noble  part),  and  his  controlling  the  commissioners  of 
sewers,  were  the  open  and  avowed  causes,  first,  of  his  suspension 
and  soon  after,  of  his  removal  from  his  office. 

Beginning  of  orderly  practice.  Lord  Bacon,  who  succeeded 
Lord  EUesmere,  reduced  the  practice -of  the  court  into  a  more 
regular  system;  but  did  not  sit  long  enough  to  effect  any  con- 
siderable revolution  in  the  science  itself :  and  few  of  his  decrees 
which  have  reached  us  are  of  any  great  consequence  to  posterity. 
His  successors,  in  the  reign  of  Charles  I,  did  little  to  improve 
upon  his  plan;  and  even  after  the  restoration  the  seal  was 
committed  to  the  earl  of  Clarendon,  who  had  withdrawn  from 
practice  as  a  lawyer  near  twenty  years;  and  afterwards  to  the 
earl  of  Shaftesbury,  who  (though  a  lawyer  by  education)  had 
never  practiced  at  all. 

Sir  Heneage  Finch,  who  succeeded  in  1673,  and  became  after- 
wards earl  of  Nottingham,  was  a  person  of  the  greatest  abilities 
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and  most  uneorrupted  integrity ;  a  thorough  master  ard  zealous 
defender  of  the  laws  and  constitution  of  his  country;  and 
endued  with  a  pervading  genius,  that  enabled  him  to  discover 
and  to  pursue  the  true  spirit  of  justice,  notwithstanding  the 
embarrassments  raised  by  the  narrow  and  technical  notions 
which  then  prevailed  ia  the  courts  of  law,  and  the  imperfect 
ideas  of  redress  which  had  possessed  the  courts  of  equity.  The 
reason  and  necessities  of  mankind  arising  from  the  great  change 
in  property  by  the  extension  of  trade  and  the  abolition  of  mili- 
tary tenufes,  co-operated  in  establishing  his  plaa,  and  enabled 
him  in  the  course  of  nine  years  to  build  a  system  of  jurispru- 
dence and  jurisdiction  upon  wide  and  rational  foundations; 
which  have  also  been  extended  and  improved  by  many  great 
men,  who  have  since  presided  in  chancery.  And  from  that  time 
to  this  the  power  and  business  of  the  court  have  increased  to 
an  amazing  degree. 

4.  The  nature  of  equity  in  general. — Let  us  next  take  a 
brief,  but  comprehensive  view  of  the  general  nature  of  equity; 
as  now  understood  and  practiced  in  our  several  courts  of  judi- 
cature. I  have  formerly  touched  upon  it,  but  imperfectly:  it 
deserves  a  more  complete  explication.  Yet  as  nothing  is  hitherto 
extant  that  can  give  a  stranger  a  tolerable  idea  of  the  courts 
of  equity  subsisting  in  England,  as  distinguished  from  the. 
courts  of  law,  the  compiler  of  these  observations  cannot  but 
attempt  it  with  diffidence:  those  who  know  them  best  are  too 
much  employed  to  find  tinje  to  write;  and  those  who  have 
attempted  but  little  in  those  courts  must  be  often  at  a 
loss  for  materials. 

Equity,  then,  in.  its  broadest  non-technical  meaning,  is  the 
soul  and  spirit  of  all  law :  positive  law  is  construed,  and  rational 
law  is  made  by  it.  In  this,  equity  is  sjmonymous  to  justice; 
in  that,  to  the  true  sense  and  sound  interpretation  of  the  rule. 
But  the  very  terms  of  a  court  of  equity,  and  a  court  of  law,  as 
contrasted  to  each  other,  arp  apt  to  confound  and  mislead  us: 
as  if  the  one  judged  without  equity,  and  the  other  was  not  bound 
by  any  law.  [Equity  in  its  technical  sense  must,  however,  not 
be  confused  with  equity  in  the  sense  of  natural  justice. 
"Equity"  is  the  term  employed  to  denote  that  part  of  the  law 
which  has  been  formulated  in  the  court  of  chancery.  Equity  is 
both  supplementary  to  and  corrective  of  the  common  law.] 
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Equity  as  corrective..  Thus  in  the  first  place  it  is  said,  that  it 
is  the  business  of  a  court  of  equity  in  England  to  abate  the 
rigor  of  the  common  law.  But  no  such  power  is  [exercised  in  all 
cases.]  Hard  was  the  case  of  bond-creditors  whose  debtor  de- 
vised away  his  real  estate ;  rigorous  and  unjust  the  rule,  which 
put  the  devisee  in  a  better  condition  than  the  heir;  yet  a  court 
of  equity  had  no  power  to  interpose.  Hard  is  the  common  law 
still  subsisting,  that  land  devised,  or  descending  to  the  heir, 
shall  not  be  liable  to  simple  contract  debts  of  the  ancestor  or 
devisor,  altho|xgh  the  money  was  laid  out  in  purchasing  the  very- 
land,  and  that  the  father  shall  never  immediately  succeed  as  heir 
to  the  real  estate  of  the  son :  but  a  court  of  equity  can  give  no 
relief;  though  in  both  these  instances  the  artificial  reason  of 
the  law,  arising  from  feudal  principles,  has  long  ago  entirely 
ceased.  The  like  may  be  observed  of  the  descent  of  lands  to  a 
remote  relation  of  the  whole  blood,  or  even  their  escheat  to  the 
lord,  in  preference  to  the  owner's  half  brother;  and  of  the  total 
stop  to  all  justice,  by  cslusing  the  parol  to  demur,  whenever  an 
infant  is  sued  as  heir,  or  is  party  to  a  real  action.  In  all  such 
cases  of  positive  law,  the  courts  of  equity,  as  well  as  the  courts 
of  law,  must  say  with  Ulpian,  "hoc  quidem  perquam  durum  est, 
sed  ita  lex  scripta  est"  (this  indeed  is  very  hard,  but  so  is 
the  law  written). 

5.  Equitable  interpretation. — ^It  is  said  that  a  court  of 
equity  determines  according  to  the  spirit  of  the  rule,  and  not 
according  to  the  strictness  of  the  letter.  But  so  also  does  a  court 
of  law.  Both,  for  instance,  are  equally  bound  and  equally  pro- 
fess, t6  interpret  statutes  according  to  the  true  intent  of  the 
legislature.  In  general  law  all  cases  cannot  be  foreseen;  or,  if 
foreseen,  cannpt  be  expressed:  some  will  arise  that  will  fall 
within  the  meaning,  though  not  within  the  words,  of  the  legis- 
lator; and  others  which  may  fall  within  the  letter,  may  be  con- 
trary to  his  meaning,  though  not  expressly  excepted.  These 
cases,  thus  out  of  the  letter,  are  often  said  to  be  within  the 
equity  of  an  act  of  parliament;  and  so  cases  within  the  letter 
are  frequently  out  of  the  equity.  Here  by  equity  we  mean 
nothing  but  the  sound  interpretation  of  the  law;  though  the 
words  of  the  law  itself  may  be  too  general,  too  special,  or  other- 
wise inaccurate  or  defective.  These,  then,  are  the  cases  which, 
as  Grotius  says,  "lex  non  exact e  definit,  sed  arhitrio  honi  viri 
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permittit"  (the  law  does  not  define  exactly,  but  leaves  some- 
thing to  the  discretion  of  a  just  and  wise  judge) ;  in  order  to 
find  out  the  true  sense  and  meaning  of  the  lawgiver,  from  every 
other  topic  of  construction.  But  there  is  not  a  single  rule  of 
interpreting  laws,  whether  equitably  or  strictly,  that  is  not 
equally  used  by  the  judges  in  the  courts  both  of  law  and  equity : 
the  construction  must  in  both  be  the  same :  or,  if  they  differ,  it 
is  only  as  one  court  of  law  may  also_  happen  to  differ  from 
another.  Each  endeavors  to  fix  and  adopt  the  true  sense  of  the 
law  in  question;  neither  can  enlarge,  diininish,  or  alter  that 
sense  in  a  single  tittle.. 

6.  Fraud,  accident,  and  trust  as  grounds  of  jurisdiction. — 
Again,  it  hath  been  said,  that  fraud,  accident  and  trust,  are  the 
proper  and  peculiar  objects  of  a  court  of  equity.  But  every 
kind  of  fraud  is  equally  cognizable,  and  equally  adverted  to,  in 
a  court  of  law :  and  some  frauds  are  cognizable  only  there :  as 
fraud  in  obtaining  a  devise  of  lands,  which  is  always  sent  out 
of  the  equity  courts,  to  be  there  determined.  Many  accidents 
are  also  supplied  in  a  court  of  law;  as  loss  of  deeds,  mistakes 
in  receipts  or  accounts,  wrong  payments,  deaths  which  make  it 
impossible  to  perform  a  condition  literally,  and  a  multitude  of 
other  contingencies:  and  many  cannot  be  relieved  even  in  a 
court  of  equity;  as,  if  by  accident  a  recovery  is  ill  suffered,  a 
devise  ill  executed,  a  contingent  remainder  destroyed,  or  a  power 
of  leasing  omitted  in  a  family  settlement.  A  technical  trust, 
indeed,  created  by  the  limitation  of  a  second  use,  was  forced 
into  the  courts  of  equity  in  the  manner  formerly  mentioned  j 
and  this  species  of  trusts,  extended  by  inference  and  construc- 
tion, have  ever  since  remained  as  a  kind  of  pecuUum  in  those 
courts.  But  there  are  other  trusts,  which  are  cognizable  in  a 
court  of  law:  as  deposits,  and  all  manner  of  bailments;  and 
especially  that  implied  contract,  so  highly  beneficial  and  useful, 
of  having  undertaken  to  account  for  money  received  to  another's 
use,  which  is  the  ground  of  an  action  on  the  case  almost  as  uni- 
versally remedial  as  a  bill  in  equity. 

7.  Precedents  in  equity. — Once  more ;  it  has  been  said  that 
a  court  of  equity  is  not  bound  by  rules  or  precedents,  but  acts 
from  the  opinion  of  the  judge,  founded  on  the  circumstances  of 
every  particular  case.  Whereas  the  system  of  our  courts  of 
equity  is  now  become  a  labored,  connected  system,  governed  by 
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established  rules,  and  bound  down  by  precedents,  from  which 
they  do  not  depart,  although  the  reason  of  some  of  them  may 
perhaps  be  liable  to  objection.  Thus  the  refusing  of  a  wife  her 
dower  in  a  trust-estate,  yet  allowing  the  husband  his  curtesy  :•- 
the  holding  the  penalty  of  a  bond  to  be  merely  a  security  for  the 
debt  and  interest,  yet  considering  it  sametimes  as  the  debt  itself, 
so  that  the  interest  shall  not  exceed  that  penalty,  the  distin- 
guishing between  a  mortgage  at  five  per  cent,  with  a  clause  of 
a  reduction  to  four,  if  the  interest  be  regularly  paid,  and  a 
mortgage  at  four  per  cent,  with  a  clause  of  enlargement  to  five, 
if  the  payment  of  the  interest  be  deferred;  so  that  the  former 
shall  be  deemed  a  conscientious,  the  latter  an  unrighteous  bar- 
gain: all  these  and  other  cases  that  might  be  instanced,  are 
plainly  rules  of  positive  law;  supported  only  by  the  reverence 
that  is  shown,  and  generally  very  properly  shown,  to  a  series 
of  former  determinations;  that  the  rule  of  property  may  be 
uniform  and  steady.  Nay,  sometimes  a  precedent  is  so  strictly 
followed,  that  a  particular  judgment,  founded  upon  special  cir- 
cumstances, gives  rise  to  a  general  rule. 

8.  Equity  as  a  system  of  law. — ^In  short,  if  a  court  of  equity 
in  England  did  really  act  as  many  ingenious  writers  have  sup- 
posed it  (from  theory)  to  do,  it  would  rise  above  all  law,  either 
common  or  statute,  and  be  a  most  arbitrary  legislator  in  every 
particular  case.  No  wonder  they  are  so  often  mistaken.  Grotius, 
or  Puffendorf,  or  any  other  of  the  great  mastera  of  jurispru- 
dence, would  have  been  as  little  able  to  discover,  by  their  own 
light,  the  system  of  a  court  of  equity  in  England,  as  the  system 
of  a  court  of  law:  especially,  as  the  notions  before  mentioned 
of  the  character,  power,  and  practice  of  a  court  of  equity  were 
formerly  adopted  and  propagated  (though  not  with  approbation 
of  the  thing)  by  our  principal  antiquaries  and  lawyers;  Spel- 
man,  Coke,  Lambard,  and  Selden,  and  even  the  great  Bacon 
himself.  But  this  was  in  the  infancy  of  our  courts  of  equity, 
before  their  jurisdiction  was  settled,  and  when  the  chancellors 
themselves,  partly  from  the  ignorance  of  law  (being  frequently 
bishops  or  statesmen),  partly  from  ambition  or  lust  of  power 
(encouraged  by  the  arbitrary  principles  of  the  age  they  lived 
in),  but  principally  from  the  narrow  and  unjust  decisions  of 
the  courts  of  law,  had  arrogated  to  themselves  such  unlimited 
authority,  as  hath  totally  been  disclaimed  by  their  successors 
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for  now  about  a  century  past.  The  decrees  of  a  court  of  equity 
were  then  rather  in  the  nature  of  awards,  formed  on  the  sudden 
pro  re  nata  (for  the  occasion),  with  more  probity  of  intention 
than  knowledge  of  the  subject ;  founded  on  no  settled  principles, 
as  being  never  designed,  and  therefore  never  used  for  prece- 
dents. But  the  systems  of  jurisprudence,  in  our  courts  both  of 
.  law  and  equity,  are  now  equally  artificial  systems,  founded  on 
the  same  principles  of  justice  and  positive  law;  but  varied  by 
different  usages  in  the  forms  and  mode  of  their  proceedings :  the 
one  being  originally  derived  (though  much  reformed  and  im- 
proved) from  the  feudal  customs,  as  they  prevailed  in  different 
ages  in  the  Saxon  and  Norman  judicatures ;  the  other  _(but  with 
equal  improvements)  from  the  imperial  and  pontifical  formu- 
laries, introduced  by  their  clerical  chancellors. 

9.  General  similarity  of  rules  at  law  and  in  equity. — The 
suggestion  indeed  of  every  bill,  to  give  jurisdiction  to  the  courts 
of  equity  (copied  from  those  early  times),  is  that  the  complain- 
ant hath  no  remedy  at  the  common  law.  But  he  who  should 
from  thence  conclude,  that  no  case  is  judged  of  in  equity  where 
there  might  have  been  relief  at  law,  and  at  the  same  time  icasts 
his  eye  on  the  extent  and*  variety  of  the  cases  in  our  equity 
reports,  must  think  the  law  a  dead  letter  indeed.  The  rules  of 
property,  rules  of  evidence,  and  rules  of  interpretation  in  both 
courts  are,  or  should  be,  exactly  the  same :  both  ought  to  adopt 
the  best,  or  must  cease  to  be  courts  of  justice.  Formerly  some 
causes,  which  now  no  longer  exist,  might  occasion  a  different 
rule  to  be  followed  in  one  court,  from  what  was  afterwards 
adopted  in  the  other,  as  founded  in  the  nature  and  reason  of  the 
thing:  but,  the  instant  those  causes  ceased,  the  measure  of  sub- 
stantial justice  ought  to  have  been  the  same  in  both.  Thus  the 
penalty  of  a  bond,  originally  contrived  to  evade  the  absurdity 
of  those  monkish  constitutions  which  prohibited  taking  interest 
for  money,  was  therefore  very  pardonably  considered  as  the  real 
debt  in  the  courts  of  law,  when  the  debtor  neglected  to  perform 
his  agreement  for  the  return  of  the  loan  with  interest :  for  the 
judges  could  not,  as  the  law  then  stood,  give  judgment  that  the 
interest  should  be  specifically  paid.  But  when  afterwards  the 
taking  of  interest  became  legal,  as  the  necessary  companion  of' 
commerce,  nay,  after  the  statute  of  37  Hen.  VIII,  c.  9,  had 
declared  the  debt  or  loan  itself  to  be  "the  just  and  true  intent" 
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for  which  the  obligation  was  given,  their  narrow-minded  suc- 
cessors still  adhered  wilfully  and  technically  to  the  letter  of 
the  ancient  precedents,  and  refused  to  consider  the  payment 
of  principal,  interest,  and  costs,  as  a  full  satisfaction  of  the 
bond. 

At  the  same  time  more  liberal  men,  who  sat  in  the  courts  of 
equity,  construed  the  instrument  according  to  its  "just  and 
true  intent,"  as  merely  a  security  for  the  loan:  in  which  light 
it  was  certainly  understood  by  the  parties,  at  least  after  these 
determinations;  and  therefore  this  construction  should  have 
been  universally  received.  So  in  mortgages,  being  only  a  landed 
as  the  other  is  a  personal  security  for  the  money  lent,  the  pay- 
ment of  principal,  interest,  and  costs,  ought  at  any  time,  before 
judgment  executed,  to  have  saved  the  forfeiture  in  a  court  of 
law,  as  well  as  in  a  court  of  equity.  And  the  inconvenience,  as 
well  as  injustice,  of  putting  different  constructions  in  different 
courts  upon  one  and  the  same  transaction,  obliged  the  parliament 
at  length  to  interfere,  and  to  direct,  by  the  statutes  4  and  5 
Ann.  c.  16,  and  7  Geo.  II,  c.  20,  that,  in  the  cases  of  bonds  and 
mortgages,  what  had  long  been  the  practice  of  the  courts  of 
equity  should  also  for  the  future  be  universally  followed  in  the 
courts  of  law;  wherein  it  had  before  these  statutes  in  some 
degree  obtained  a  footing. 

Rules  of  construction.  Again;  neither  a  court  of  equity  nor 
of  law  can  vary  men's  wills  or  agreements,  or  (in  other  words) 
make  wills  or  agreements  for  them.  Both  are  to  understand 
them  truly,  and  therefore  uniformly.  One  court  ought  not  to 
extend,  nor  the  other  abridge,  a  lawful  provision  deliberately 
settled  by  the  parties,  contrary  to  its  just  intent.  A  court  of 
equity,  no  more  than  a  court  of  law,  can  relieve  against  a  penalty 
in  the  nature  of  stated  damages;  as  a  rent  of  5L  an  acre  for 
ploughing  up  ancient  meadow:  nor  against  a  lapse  of  time, 
where  the  time  is  material  to  the  contract;  as  in  covenants  for 
the  renewal  of  leases.  Both  courts  will  equitably  construe,  but 
neither  pretends  to  control  or  change,  a  lawful  stipulation  or 
engagement. 

The  rules  of  decision  are  in  both  courts  equally  apposite  to 
the  subjects  of  which  they  take  cognizance.  Where  the  subject- 
matter  is  such  as  requires  to  be  determined  secundum  mquum 
et  bonum  (according  to  right  and  justice),  as  generally  upon 
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actions  on  the  case,  the  judgments  of  the  courts  of  law  are 
guided  by  the  most  liberal  equity.  In  matters  of  positive  right, 
both  courts  must  submit  to  and  follow  those  ancient  and  in- 
variable maxims  "quae  reticta  sunt  et  tradita  (which  are  left 
and  handed  down  to  lis).  Both  follow  the  law  of  nations,  and 
collect  it  from  history  and  tlie  most  approved  authors  of  all 
countries,  where  the  question  is  the  object  of  that  law:  as  in  the 
case  of  the  privileges  of  ambassadors,  hostages,  or  ransom-bills. 
In  mercantile  transactions  they  follow  the  marine  law,  and 
argue  from  the  usages  and  authorities  received  in  all  maritime 
countries.  Where  they  exercise  a  concurrent  jurisdiction,  they 
both  follow  the  law  of  the  proper  forum:  in  matters  originally 
of  ecclesiastical  cognizance,  they  both  equally  adopt  the  canon 
or  imperial  law,  according  to  the  nature  of  the  subject;  and  if 
a  question  came  before  either,  which  was  properly  the  object  of 
a  foreign  municipal  law,  they  would  both  receive  information 
what  is  the  rule  of  the  country,  and  would  both  decide 
accordingly. 

10.  The  difference  between  courts  of  law  and  equity. — 
Such  then  being  the  parity  of  law  and  reason  which  governs 
both  species  of  courts,  wherein  (it  may  be  asked)  does  their 
essential  difference  consist? 

[It  principally  consists  in  this,  that  the  chancellor,  not  being 
limited  by  the  common  law  system  of  forms  of  action,  could 
recognize  and  enforce  personal  obligations  not  covered  by  the 
theories  of  any  of  the  original  writs,  and  secondly  in  addition 
to  supplementing  and  correcting  the  defects  of  substantive 
rights,  the  chancellor  also  supplemented  the  inadequacy  of  the 
common  law  procedure,  execution  and  relief,  as  by  decrees  for 
specific  performance  or  injunction,  laying  personal  commands 
on  the  defendant  to  do  justice,  enforced  by  process  of  punish- 
ment for  contempt.] 

Upon  these,  and  upon  two  other  accidental  grounds  of  juris- 
1  diction,  which  were  formerly  driven  into  those  courts  by  narrow 
decision;s  of  the  courts  of  law,  viz.:  the  true  construction  of 
securities  for  money  lent,  and  the  form  and  effect  of  a  trust 
or  second  use;  upon  these  main  pillars  hath  been  gradually 
erected  that  structure  of  jurisprudence,  which  prevails  in  our 
courts  of  equity,  and  is  inwardly  bottomed  upon  the  same  sub- 
stantial foundations  as  the  legal  system  which  hath  hitherto  been 
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delineated  in  these  Commentaries;  however  different  they  may 
appear  in  their  outward  form,  from  the  different  taste  of  their 
architects. 

11.  Grounds  of  equitable  jurisdiction — ^Discovery  by  par- 
ties^— (1)  When  facts,  or  their  leading  circumstances,  rest  only 
in  the  knowledge  of  the  party,  a  court  of  equity  applies  itself 
to  his  conscience,  and  purges  him  upon  oath  with  regard  to  the 
truth  of  the  transaction;  and,  that  being  once  discovered,  the 
judginent  is  the  same  in  equity  as  it  would  have  been  at  law. 
But  for  want  of  this  discovery  at  law,  the  courts  of  eqmty  have 
acquired  a  concurrent  jurisdiction  with  every  other  court  ia  all 
matters  of  account.  As  incident  to  accounts,  they  take  a  con- 
current cognizance  of  the  administration  of  personal  assets, 
consequently  of  debts,  legacies,  the  distribution  of  the  residue, 
and  the  conduct  of  executors  and  administrators.  As  incident 
to  accounts,  they  also  take  the  concurrent  jurisdiction  of  tithes, 
and  all  questions  relating  thereto;  of  all  dealings  in  partner- 
ship, and  many  other  mercantile  transactions ;  and  so  of  bailiffs, 
receivers,  factors,  and  agents.  It  would  be  endless  to  point  out 
all  the  several  avenues  in  human  affairs,  and  in  this  commercial 
age,  which  lead  to  or  end  in  accounts. 

From  this  same  fruitful  source,  the  compulsive  discovery  upon 
oath,  the  courts  of  equity  have  acquired  a  jurisdiction  over 
almost  all  matters  of  fraud:  all  matters  in  the  private  knowl- 
edge of  the  party,  which,  though  concealed,  are  binding  in  con- 
science ;  and  all  judgments  at  law,  obtained  through  such  fraud 
or  concealment.  And  this,  not  by  impeaching  or  reversing  the 
judgment  itself,  but  by  prohibiting  the  plaintiff  from  taking 
any  advantage  of  a  judgment,  obtained  by  suppressing  the  truth ; 
and  which,  had  the  same  facti  appeared  on  the  trial  as  now  are 
discovered,  he  would  never  have  attained  at  all. 

.  (2)  As  to  the  mode  of  trial.  This  is  by  interrogatories  admin- 
istered to  the  witnesses,  upon  which  their  depositions  are  taken 
in  writing,  wherever  they  happen  to  reside.  If  therefore  the 
cause  arises  in  a  foreign  country,  and  the  witnesses  reside  upon 
the  spot;  if,  in  causes  arising  in  England,  the  witnesses  are 
abroad,  or  shortly  to  leave  the  kingdom ;  or  if  witnesses  residing 
at  home  are  aged  or  infirm ;  any  of  these  cases  lays  a  ground  for 
a  court  of  equity  to  grant  a  commission  to  examine  them,  and 
(in  consequence)  to  exercise  the  same  jurisdiction,  which  might 
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have  been  exercised  at  law,  if  the  witnesses  could  probably 
attend. 

(3)  With  respect  to  the  mode  of  relief.  The  want  of  a  more 
specific  remedy  than  can  be  obtained  in  the  courts  of  law  gives  a 
concurrent  jurisdiction  to  a  court  of  equity  in  a  gteat  variety 
of  cases.  To  instance  in  executory  agreements.  A  court  of 
equity  will  compel  them  to  be  carried  into  strict  execution, 
unless  where  it  is  improper  or  impossible:  instead  of  giving 
damages  for  their  non-performance.  And  hence  a  fiction  is 
established,  that  what  ought  to  be  done  shall  be  considered  as 
being  actually  done,  and  shall  relate  back  to  the  time  when  it 
ought  to  hiave  been  done  originally :  and  this  fiction  is  so  closely 
pursued  through  all  its  consequences,  that  it  necessarily  branches 
out  into  many  rules  of  jurisprudence,  which  form  a  certain 
regular  system.'  So  of  waste,  and  other  similar  injuries,  a  court 
of  equity  takes  a  concurrent  cognizance,  in  order  to  prevent 
them  by  injunction.  Over  questions  that  may  be  tried  at  law, 
in  a  great  multiplicity  of  actions,  a  court  of  equity  assumes  a 
jurisdiction,  to  prevent  the  expense  and  vexation  of  endless  liti- 
gations and  suits.  In  various  kinds  of  frauds  it  assumes  a  con- 
current jurisdiction,  not  only  for  the  sake  of  a  discovery,  but 
of  a  more  extensive  and  specific  relief:  as  by  setting  aside 
fraudulent  deeds,  decreeing  re-conveyances,  or  directing  an 
absolute  conveyance  merely  to  stand  as  a  security.  And  thus, 
lastly,  for  the  sake  of  a  more  beneficial  and  complete  relief 
by  decreeing  a  sale  of  lands,  a  court  of  equity  holds  plea 
of  suits  for  the  foreclosure  of  mortgages,  liens  and  charges 
thereon. 

(4)  The  true  construction  of  securities  for  money  lent  is  an- 
other fountain  of  jurisdiction  in  courts  of  equity.  When  they 
held  the  penalty  of  a  bond  to  be  the  form,  and  that  in  substance 
it  was  only  as  a  pledge  to  secure  the  repayment  of  the  sum  bona 
fide  advanced,  with  a  proper  compensation  for  the  use,  they  laid 
the  foundation  of  a  regular  series  of  determinations,  which  have 
settled  the  doctrine  of  personal  pledges  or  securities,  and  are 
equally  applicable  to  mortgages  of  real  property.  The  mort- 
gagor continues  owner  of  the  land,  the  mortgagee  of  the  money 
lent  upon  it;  but  this  ownership  is  mutually  transferred,  and 
the  mortgagor  is  barred  from  redemption,  if,  when  called  upon 
by  the  mortgagee,  he  does  not  redeem  within  a  time  limited  by 
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the  court;  or  he  may  when  out  of  possession  be  barred  by  length 
of  time,  by  analogy  to  the  statute  of  limitations.  ' 

(5)  The  form  of  a  trust  or  second  use,  gives  the  courts  of 
equity  an  exclusive  jurisdiction  as  to  the  subject-matter  of  aU 
settlements  and  devises  in  that  form,  and  of  all  the  long  terms 
created  in  the  present  complicated  mode  of  conveyancing.  This 
is  a  very  ample  source  of  jurisdiction :  but  the  trust  is  governed 
by  very  nearly  the  same  rules,  as  would  govern  the  estate  in  a 
court  of  law,  if  no  trustee  was  interposed :  and  by  a  regular 
positive  system  established  in  the -courts  of  equity,  the  doctrine 
of  trusts  is  now  reduced  to  as  great  a  certainty  as  that  of  legal 
estates  in  the  courts  of  the  common  law.  ' 

12.  Equity  as  a  science — Relation  to  law. — These  are  the 
principal  (for  I  omit  the  minuter)  grounds  of  the  jurisdiction 
at  present  exercised  in  our  courts  of  equity :  which  differ,  we  see, 
very  considerably  from  the  notions  entertained  by  strangers, 
and  even  by  those  courts  themselves  before  they  arrived  to 
maturity;  as  appears  from  the  principles  laid  down,  and  the 
jealousies  entertained  of  their  abuse,  by  our  early  judicial 
writers  cited  in  a  former  page ;  and  which  have  been  implicitly 
received  and  handed  down  by  subsequent  compilers,  without  at- 
tending to  those  gradual  accessions  and  derelictions,  by  which 
in  the  course  of  a  century  this  mighty  river  hath  impercepitibly 
shifted  its  channel. 

And  certainly,  if  a  court  of  equity  were  still  at  sea,  and 
floated,  upon  the  occasional  opinion  which  the  judge  who  hap-' 
pened  to  preside  might  entertain  of  conscience  in  every  par- 
ticular case  the  inconvenience  that  would  arise  from  this  uncer- 
tainty would  be  a  worse  evil  than  any  hardship  that  could  follow 
from  rules  too  strict  and  inflexible.  Its  powers  would  have 
become  too  arbitrary  to  have  been  endured  in  a  country  like  this, 
which  boasts  of  being  governed  in  all  respects  by  law  and  not 
by  will. 

But  since  the  time  when  Lambard  wrote,  a  set  of  great 
and  eminent  lawyers,  who  have  successively  held  the  great  seal, 
have  by  degrees  erected  the  system  of  relief  administered  by  a 
court  of  equity  into  a  regular  science,  which  cannot  be  attained 
without  study  and  experience,  any  more  than  the  science  of  law : 
but  f  romwhich,  when  understood,  it  may  be  known  what  remedy 
a  suitor  is  entitled  to  expect,  and  by  what  mode  of  suit,  as 
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readily  and,  with  as  much  precision  ia  a  court  of  equity  as  in 
a  court  of  law. 

Anomaly  of  having  two  systems  of  law.  It  were  much  to 
be  wished,  for  the  sake  of  certainty,  peace,  and  justice,  that 
each  court  would  as  far  as  possible  foUow  the  other,  ia  the  best 
and  most  effectual  rules  for  attaining  those  desirable  ends.  It 
is  a  maxim  that  equity  follows  the  law;  and  in  former  days 
the  law  has  not  scrupled  to  follow  even  that  equity  which  was 
laid  down  by  the  clerical  chancellors.  Every  one  who  is 
conversant  in  our  ancient  books,  knows  that  many  valuable 
improvements  in  the  state  of  our  tenures  (especially  in  lease- 
holds and  copyholds,  and  the  forms  of  administering  justice, 
have  arisen  from  this  single  reason,  that  the  same  thing  was 
constantly  effected  by  means  of  a ,  subpoena  in  the  chancery. 
And  sure  there  cannot  be  a  greater  solecism,  than  that  in  two 
sovereign  independent  courts  established  in  the  same  country, 
exercising  concurrent  jurisdiction,  and  over  the  same  subject- 
matter,  there  should  exist  in  a  single  instance  two  different  rules 
of  property,  clashing  with  or  contradicting  each  other. 

False  impressions  corrected.  It  would  carry  me  beyond  the 
bounds  of  my  present  purpose  to  go  farther  into  this  matter. 
I  have  been  tempted  to  go  so  far,  because  strangers  are  apt  to 
be  confounded  by  nominal  distinctions,  and  the  loose  unguarded 
expressions  to  be  met  with  in  the  best  of  our  writers;  and  thence 
to  form  erroneous  ideas  of  the  separate  jurisdictions  now  exist- 
ing in  England,  but  which  never  were  separated  in  any  other 
country 'in  the  universe.  It  hath  also  afforded  me  an  oppor- 
tunity to  vindicate,  on  the  other  hand,  the  justice  of  our  courts 
of  law  from  being  that  harsh  and  illiberal  rule,  which  many  are 
too  ready  to  suppose  it;  and  on  the  other  the  justice  of  our 
courts  of  equity  from  being  the  result  of  mere  arbitrary  opinion, 
or  an  exercise  of  dictatorial  power,  which  rides  over  the  law  of 
the  land,  and  corrects,  amends,  and  controls  it  by  the  loose  and 
fluctuating  dictates  of  the  conscience  of  a  single  judge.  It  is 
now  high  time  to  proceed  to  the  practice  of  our  courts  of  equity, 
thus  explained,  and  thus  understood. 
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CHAPTER  XL. 
EQUITY  PLEADING  AND  PB0CEDT7SE. 

1.  The  bill  of  complamt. — The  first  commencement  of  a 
suit  in  chancery  is  by  preferring  a  bill  to  the  lord  chancellor, 
in  the  style  of  a  petition;  "humbly  complaining,  sheweth  to 
your  lordship  your  orator  A  B  that,"  &c.  This  is  the  nature  of 
a  declaration  at  common  law,  or  a  libel  and  allegation  in  the 
spiritual  courts:  setting  forth  the  circumstances  of  the  case 
at  length,  as,  some  fraud,  trust,  or  hardship;  "in  tender  con- 
sideration whereof"  (which  is  the  usual  langu£ige  of  the  bill), 
"and  for  that  your  orator  is  wholly  without  remedy  at  the 
common  law," 

The  prayer.  Eelief  is  therefore  prayed^  at  the  chancellor's 
hands,  and 

Prayer  for  suhpcena.  Also  process  of  subpoena  against  the 
defendant,  to  compel  him  to  answer  upon  oath  to  all  the  matter 
charged  in  the  bill.     And, 

Prayer  for  injunction.  If  it  be  to  quiet  the  possession  of 
lands  to  stay  waste,  or  to  stop  proceedings  at  law,  an  injunction 
is  also  prayed,  in  the  nature  of  an  interdictum  by  the  civil  law, 
commanding  the  defendant  to  cease. 

Parties  to  bills.  This  bill  must  call  aU  necessary  parties, 
however  remotely  concerned  in  interest,  before  the  court,  other- 
wise no  decree  can  be  made  to  bind  them;  and  must  be  signed 
by  counsel  as  a  certificate  of  its  decency  and  propriety. 

Scandal  or  impertinence.  For  it  must  not  contain  matter 
either  scandalous  or  impertinent :  if  it  does,  the  defendant  may 
refuse  to  answer  it,  till  such  scandal  or  impertinence  is  ex- 
punged, which  is  done  upon  an  order  to  refer  it  to  one  of  the 
oflScers  of  the  court,  called  a  master  in  chancery ;  of  whom  there 
are  in  number  twelve,  including  the  master  of  the  rolls,  all  of 
whom,  so  late  as  the  reign  of  Queen  Elizabeth,  were  commonly 
doctors  of  the  civil  law.  The  master  is  to  examine  the  propriety 
of  the  bill :  and  if  he  reports  it  scandalous  or  impertinent,  such 
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matter  must  be  struck  out,  and  the  defendant  shall  have  his 
costs ;  which  ought  of  right  to  be  paid  by  the  counsel  who  signed 
the  bill. 

2.  Temporary  injunction. — ^When  the  bill  is  filed  in  the 
office  of  the  six  clerks,  if  an  injunction  be  prayed  therein,  it 
may  be  had  at  various  stages  of  the  cause,  according  to  the 
circumstances  of  the  case.  If  the  bill  be  to  stay  execution  upon 
an  oppressive  judgment,  and  the  defendant  does  not  put  in  his 
answer  within  the  stated  time  allowed  by  the  rules  of  the  court, 
an  injunction  will  issue  of  course :  and,  when  the  answer  comes 
in  the  injunction  can  only  be  continued  upon  a  sufficient  ground 
appearing  from  the  answer  itself.  But  if  an  injunction  be 
wanted  to  stay  waste,  or  other  injuries  of  an  equally  urgent 
nature,  then  upon  the  filing  of  the  bill,  and  a  proper  case  sup- 
ported by  affidavits,  the  court  will  grant  an  injunction  imme- 
diately to  continue  till  the  defendant  has  put  in  his  answer, 
and  till  the  court  shall  make  some  farther  order  concerning  it: 
and  when  the  answer  comes  in,  whether  it  shall  then  be  dissolved 
or  continued  till  the  hearing  of  the  cause,  is  determined  by  the 
court  upon  argument,  drawn  from  considering  the  answer  and 
affidavit  together. 

3.  Process  to  compel  appearance — Subpoena. — ^But,  upon 
common  bills,  as  soon  as  they  are  filed,  process  of  subpcena  is 
taken  out :  which  is  a  writ  commanding  the  defendant  to  appear 
and  answer  to  the  bill,  on  pain  of  100 J.  But  this  is  not  all:' 
for  if  the  defendant,  on  service  of  the  subpoena,  does  not  appear 
within  the  time  limited  by  the  rules  of  the  court,  and  plead, 
demur,  or  answer  to  the  bill,  he  is  then  said  to  be  in -con  tempt; 
and  the  respective  processes  of  contempt  are  in  successive  order 
awarded  against  him. 

4.  Defendant's  pleadings. — But  if  the  defendant  appears 
regularly,  and  takes  a  copy  of  the  bill,  he  is  next  to  demur,  plead, 
or  answer.  A  demurrer  in  equity  is  nearly  of  the  same  nature 
as  a  demurrer  in  law :  being  an  appeal  to  the  judgment  of  the 
court,  whether  the  defendant  shall  be  bound  to  answer  the  plain- 
tiff's bill;   as,  for  want  of  sufficient  matter  of  equity  therein 

'contained;  or  where  the  plaintiff,  upon  his  own  showing,  appears 
to  have  no  rigbit ;  or  where  the  bill  seeks  a  discovery  of  a  thing 
which  may  cause  a  forfeiture  of  any  kind,  or  may  convict  a  man 
of  any  criminal  misbehavior.    For  any  of  these  causes  a  def  end- 
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ant  may  demur  to  the  bill.  And  if,  on  demurrer,  the  defendant 
prevails,  the  plaintiff's  biU  shall  be  dismissed:  if  the  (Jemurrer 
be  over-ruled,  the  defendant  is  ordered  to  answer. 

Pleas  in  equity.  A  plea  may  be  either  to  the  jurisdiction; 
showing  that  the  court  has  no  cognizance  of  the  cause ;  or  to  the 
person,  showing  some  disability  in  the  plaintiff,  as  by  outlawry, 
excommunication,  and  the  like;  or  it  is  in  bar;  showing  some 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  an  act 
of  parliament,  a  fine,  a  release,  or  a  former  decree.  And  the 
truth  of  this  plea  the  defendant  is  bound  to  prove,  if  put  upon 
it  by  the  plaintiff. 

Several  modes  of  defence.  But  as  bills  are  often  of  a  com- 
plicated nature,  and  contain  various  matter,  a  man  may  plead 
as  to  part,  demur  as  to  part,  and  answer  as  to  the  residue.  But 
no  exceptions  to  formal  minutioe  in  the  pleadings  will  be  here 
allowed;  for  the  parties  are  at  liberty,  on  the  discovery  of  any 
errors  in  form,  to  amend  them. 

An  answer  is  the  most  usual  defence  that  is  made  to  a  plain- 
tiff's bill.  It  is  given  in  upon  oath,  but  where  there  are  amicable 
defendants,  their  answer  is  usually  taken  without  oath  by  con- 
sent of  the  plaintiff.  This  method  of  proceeding  is  taken  from 
the  ecclesiastical  courts,  like  the  rest  of  the  practice  in  chancery : 
for  there  in  almost  every  case  the  plaintiff  may  demand  the  oath 
of  his  adversary  in  supply  of  proof.  Formerly  this  was  done 
in  those  courts  with  compurgators  in  the  manner  of  our  waging 
of  law;  but  this  has  been  long  disused  and  instead  of  it  the 
present  kind  of  purgation,  by  the  single  oath  of  the  party  him- 
self, was  introduced. 

An  answer  must  be  signed  by  counsel,  and  must  either 
deny  or  confess  all  the  material  parts  of  the  biU;  or  it  may 
confess  and  avoid,  that  is,  justify  or  palliate  the  facts.  If  one  of 
these  is  not  done,  the  answer  may  be  excepted  to  for  insufficiency, 
and  the  defendant  be  compelled  to  put  in  a  more  sufficient 
answer.  A  defendant  cannot  pray  anything  in  this  his  answer, 
but  to  be  dismissed  the  court :  if  he  has  any  relief  to  pray  against 
the  plaintiff,  he  must  do  it  by  an  original  biU  of  his  own,  which 
is  caUed  a  cross-bill. 

5.  Incidental  practice — ^Amendments  to  a  bill. — After  an- 
swer put  in,  the  plaintiff,  upon  payment  of  costs,  may  amend 
his  bill,  either  by  adding  new  parties  or  new  matter,  or  both, 
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upon  the  new  lights  given  him  by  the  defendant;  and  the  de- 
fendant is  obliged  to  answer  afresh  to  such  amended  bill. 

Supplemental  bill.  But  this  must  be  before  the  plaintiff  has 
replied  to  the  defendant's  answer,  whereby  the  cause  is  at  issue: 
for  afterwards,  if  new  matter  arises  which  did  not  exist  before, 
he  must  set  it  forth  by  a  supplemental  bill. 

Bill  of  revivor.  There  may  be  also  a  bill  of  revivor  when  the 
suit  is  abated  by  the  death  of  any  of  the  parties ;  in  order  to  set 
the  proceedings  again  in  motion,  without  which  they  remain  at 
a  stand. 

Bill  of  interpleader.  And  there  is  likewise  a  bill  of  inter- 
pleader, where  a  person  who  owes  a  debt  or  rent  to  one  of  the 
parties  in  suit,  but,  tiU  the  determination  of  it,  he  knows  not 
to  which,  desires  that  they  may  interplead,  that  he  may  be  safe  in 
the  payment.  In  this  last  case  it  is  usual  to  order  the  money 
to  be  paid  into  court  for  the  benefit  of  such  of  the  parties  to 
whom,  upon  hearing,  the  court  shall  decree  it  to  be  due.  But 
this  depends  upon  circumstances;  and  the  plaintiff  must  also 
annex  an  affidavit  to  his  bill,  swearing  that  he  does  not  collude 
with  either  of  the  parties. 

6.  Reply  or  hearing  on  bill  and  answer. — If  the  plaintiff 
finds  sufficient  matter  confessed  in  the  defendant's  answer  to 
ground  a  decree  upon,  he  may  proceed  to  the  hearing  of  the  cause 
upon  bill  and  answer  only.  But  In  that  case  he  must  take  the  de- 
fendant's answer  to  be  true  in  every  point.  Otherwise  the  course 
is  for  the  plaintiff  to  reply  generally  to  the  answer,  averring 
his  bill  to  be  true,  certain  and  sufficient,  and  the  defendant's 
answer  to  be  directly  the  reverse ;  which  he  is  ready  to  prove  as 
the  court  shall  award;  upon  which  the  defendant  rejoins,  aver- 
ring the  like  on  his  side ;  which  is  joining  issue  upon  the  facts 
in  dispute.    To  prove  which  facts  is  the  next  concern. 

7.  Depositions  of  witnesses. — This  is  done  by  examination 
of  witnesses,  and  taking  their  depositions  in  writing,  according 
to  the  manner  of  the  civil  law.  And  for  that  purpose  inter- 
rogatories are  framied,  or  questions  in  writing ;  which,  and  which 
only,  are  to  be  proposed  to,  and  asked  of,  the  witnesses  in  the 
cause.  These  interrogatories  must  be  short  and  pertinent;  not 
leading  ones  (as,  "did  not  you  see  this?"  or,  "did  not  you  hear 
that?") ;  for  if  they  be  such  the  depositions  taken  thereon  will 
be  suppressed  and  not  suffered  to  be  read.    For  the  purpose  of 
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examining  witnesses  in  or  near  London,  there  is  an  examiner's 
office  appointed;  but  for  such  as  live  in  the  country,  a  com- 
mission to  examine  witnesses  is  usually  granted  to  four  commis- 
sioners, two  named  of  each  side,  or  any  three  or  two  of  them, 
to  take  the  depositions  there.  And  if  the  witnesses  reside  be- 
yond sea,  a  commission  may  be  had  to  examine  them  there  upon 
their  own  oaths,  and  (if  foreigners)  upon  the  oaths  of  skilful 
interpreters.  And  it  hath  been  established  that  the  deposition 
of  an  heathen  who  believes  in  the  Supreme  Being,  taken  by 
commission  in  the  most  solemn  manner  according  to  the  custom 
of  his  own  country,  may  be  read  in  evidence. 

The  commissioners.  These  are  sworn  to  take  the  examina- 
tions truly  and  without  partiality,  and  not  to  divulge  them  till 
published  in  the  court  of  chancery;  and  their  clerks  are  also 
sworn  to  secrecy.  The  witnesses  are  compellable  by  process  of 
subpoena,  as  in  the  courts  of  common  law,  to  appear  and  submit 
to  examination.  And  when  their  depositions  are  taken,  they 
are  transmitted  to  the  court  with  the  same  care  that  the  answer 
of  a  defendant  is  sent. 

BUI  to  perpetuate  testimony.  If  witnesses  to  a  disputable 
fact  are  old  and  infirm,  it  is  very  usual  to  file  a  bill  to  per- 
petuate the  testimony  of  those  witnesses,  although  no  suit  is 
depending;  for  it  may  be  a  man's  antagonist  only  waits  for  the 
death  of  some  of  them  to  begin- his  suit.  This  is  most  frequent 
when  lands  are  devised  by  will  away  from  the  heir  at  law;  and 
the  devisee,  in  order  to  perpetuate  the  testimony  of  the  witnesses 
to  such  will,  exhibits  a  bill  in  chancery  against  the  heir,  and  sets 
forth  the  will  verbatim  therein,  suggesting  that  the  heir  is  in- 
clined to  dispute  its  validity;  and  then,  the  defendant  having 
answered,  they  proceed  to  issue  as  in  other  cases,  and  examine  the 
witnesses  to- the  will;  after  which  the  cause  is  at  an  end,  without 
proceeding  to  any  decree,  no  relief  being  prayed  by  the  bill ;  but 
the  heir  is  entitled  to  his  cost|,  even  though  he  contests  the  will. 
This  is  what  is  usually  meani;  by  proving  a  will  in  chancery. 

Opening  depositions.  "When  all  the  witnesses  are  examined, 
then,  and  not  before,  the  depositions  may  be  published,  by  a  rule 
to  pass  publication ;  after  which  they  are  open  for  the  inspection 
of  aU  parties,  and  copies  may  be  taken  of  them. 

8.  Hearing  the  case. — The  cause  is  then  ripe  to  be  set  down 
for  hearing,  which  may  be  done  at  the  procurement  of  the  plain- 

398 


EQUITY  PLEADING  AND  PEOCBDURB  399 

tiff  or  defendant,  before  either  the  lord  chancellor  or  the  master 
of  the  rolls,  according  to  the  discretion  of  ^he  clerk  in  court, 
regulated  by  the  nature  and  importance  of  the  suit,  and  the 
arrear  of  causes  depending  before  each  of  them  respectively. 
Concerning  the  authority  of  the  master  of  the  yolls,  to  hear  and 
determine  causes,  and  his  general  power  in  the  court  of  chancery, 
there  were  (not  many  years  since)  divers  questions  and  disputes 
very  warmly  agitated,  to  quiet  which  it  was  4eclared  by  statute 
3  Geo.  II,  c.  30,  that  all  orders Vnd  decrees  by  him  made,  except 
such  as  by  the  course  of  the  court  were  appropriated  to  the  great 
seal  alone,  should  be  deemed  to  be  valid;  subject  nevertheless 
to  be  discharged  or  altered  by  the  lord  chancellor,  and  so  as  they 
shall  not  be  enrolled,  till  the  same  are  signed  by  his  lordship. 
Either  party  may  be  subpoenaed  to  hear  judgment  on  the  day  so 
fixed  for  the  hearing :  and  then,  if  the  plaintiff  does  pot  attend, 
his  bill  is  dismissed  with  costs;  or,  if  the  defendant  makes 
default,  a  decree  will  be  made  against  him,  which  wiU  be  final, 
unless  he  pays  the  plaintiff's  costs  of  attendance,  &nd  shows 
good  cause  to  the  contrary  on  a  day  appointed  by  the  court. 
A  plaintiff's  bill  may  also  at  any  time  be  dismissed  for  want  of 
prosecution,  which  is  in  the  nature  of  a  nonsuit  at  law,  if^he 
suffers  three  terms  to  elapse  without  moving  forward  in  the 
cause. 

In  case  of  cross-hill.  When  there  are  cross  causes,  on  a  cross- 
bill filed  by  the  defendant  against  the  plaintiff  in  the  original 
cause,  they  are  generally  contrived  to  be  brought  on  together, 
that  the  same  hearing  and  the  same  decree  may  serve  for  both 
of  them. 

The  method  of  hearing  causes  in  court  is  usually  this :  The 
parties  on  both  sides  appearing  by  their  counsel,  the  plaintiff's 
biU  is  first  opened,  or  briefly  abridged,  and  the  defendant's 
answer  also,  by  the  junior  counsel  on  each  side;  after  which 
the  plaintiff's  leading  counsel  states  the  ease  and  the  matters 
in  issue,  and  the  points  of  equity  arising  therefrom :  and  then 
such  depositions  as  are  called  for  by  the  plaintiff  are  read  by 
one  of  the  six  clerks,  and  the  plaintiff  may  also  read  such  part 
of  the  defendant's  answer  as  he  thinks  material  or  convenient: 
and  after  this,  the  rest  of  the  counsel  for  the  plaintiff  make  their 
observations  and  arguments.  Then  the  defendant's  counsel  go 
through  the  same  process  for  him,  except  that  they  may  not 
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read  any -part  of  his  answer;  and  the  coimsel  for  the  plaintiff 
are  heard  in  reply. 

I  9.  Decrees. — When  all  are  heard,  the  court  pronounces  the 
decree,  adjusting  every  point  in  debate,  according  to  equity  and 
good  conscience;  which  decree  being  usually  very  long,  the  min- 
utes of  it  are  taken  down  and  read  openly  in  court  by  the 
registrar.  The  matter  of  costs  to  be  given  to  either  party,  is 
not  here  held  to, be  a. point  of  right,  but  merely  discretionary, 
according  to  the  eircumstajices  of  the  case,  as  they  appear  more 
or  less  favorable  to  the  party  vanquished. 

Final  or  interlocutory  decrees.  The  chancellor 's  decree  is 
either  interlocutory  or  final.  It  very  seldom  happens  that  the 
first  decree  can  be  final,  or  conclude  the  cause;  for,  if  any  matter 
of  fact  is  strongly  controverted,  this  court  is  so  sensible  of  the 
deficiency  of  trial  by  written  depositions  that  it  will  not  bind 
the  parties  thereby,  but  usually  directs  the  matter  to  be  tried 
by  jury;  especially  such  important  facts  as  the  validity  of  a 
will,  or  whether  A  is  the  heir  at  law  to  B. 

10.  Reference  of  certaiu  questions  to  law  courts. — ^As  no 
jury  can  be  summoned  to  attend  this  court,  the  fact  is  usually 
directed  to  be  tried  at  the  bar  of  the  court  of  king's  bench,  or 
at  the  assizes  upon  a  feigned  issue.  For  (in  order  to  bring  it 
there,  and  have  the  point  in  dispute,  and  that  only,  put  in  issue) 
an  action  is  brought,  wherein  the  plaintiff,  by  a  fiction,  declares 
that  he  laid  a  wager  of  51.  with  the  defendant  'that  A  was  heir 
at  law  to  B ;  and  then  avers  that  he  is  so ;  and  therefore  demands 
the  51.  The  defendant  admits  the  feigned  wager,  but  avers 
that  A  is  not  the  heir  to  B ;  and  therefore  that  issue  is  joined, 
which  is  directed  out  of  chancery  to  be  tried;  and  thus  the 
verdict  of  the  jurors  at  law  determines  the  fact  in  the  court 
of  equity.  These  feigned  issues  seem  borrowed  from  the 
sponsio  judicidlis  of  the  Romans:  said  are  also  frequently 
used  in  the  courts  of  law,  by  consent  of  the  parties  to  deter- 
mine some  disputed  right  without  the  formality  of  pleading, 
and  thereby  to  save  much  time  and  expense  in  the  decision 
of  a  cause. 

Taking  opinion  on  question  of  law.  So,  likewise,  if  a  ques- 
tion of  mere  law  arises  in  the  course  of  a  cause,  as  whether, 
by  the  words  of  a  will,  an  estate  for  life  or  in  tail  is  created, 
or  whether  a  future  interest  devised  by  a  testator  shall  operate 
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as  a  remainder  or  "an  ftxeeutory  devise,  it  is  the  practice  of  this 
court  to  refer  it  to  the  opinion  of  the  judges  of  the  court  of 
king's  bench  or  common  pleas,  upon  a  case  stated  for  that  pur- 
pose, wherein  all  the  material  facts  are  admitted,  and  the  point 
of  lav/  submitted  to  their  decision ;  who  thereupon  hear  it  sol- 
emnly argued  by  counsel  on  both  sides,  and  certify  their  opinion 
to  the  chancellor.  And  upon  such  certificate  the  decree  is 
usually  founded. 

11.  Accountings  before  master. — Another  thing  also  retards 
the  completion  of  decrees.  Frequently  long  accounts  are  to  be 
settled,  incumbrances  and  debts  to  be  inquired  into,  and  a  hun- 
dred little  facts  to  be  cleared  up,  before  a  d.eeree  can  do  full 
and  suf&cient  justice.  These  matters  are  always,  by  the  decree 
on  the  first  hearing,  referred  to  a  master  in  chancery  to  examine ; 
which ' examinations  frequently  last  for  years;  and  then  he  is 
to  report  the  fact,  as  it  appears  to  him,  to  the  court. 

Master's  report.  This  report  may  be  excepted  to,  disproved, 
and  overruled;  or  otherwise,  is  confirmed  and  made  absolute, 
by  order  of  the  court.  When  all  issues  are  tried  and  settled 
and  all  references  to  the  master  ended,  the  cause  is  again 
brought  to  hearing  upon  the  matters  of  equity  reserved ;  and  a 
final  decree  is  made :  the  performance  of  which  is  enforced  (if 
necessary)  by  commitment  of  the  person,  or  sequestration  of 
the  person's  estate. 

12.  Review  in  equity. — ^And  if,  by  this  decree,  either  party 
thinks  himself  aggrieved,  he  may  petiti.on  the  chancellor  for  a 
rehearing;  whether  it  was  heard  before  his  lordship,  or  any  of 
the  judges,  sitting  for  him,  or  before  the  master  of  the  rolls. 
For  whoever  may  have  heard  the  cause,  it  is  the  chancellor's 
decree,  and  must  be  signed  by  him  before  it  is  enrolled;  which 
is  done,  of  course,  unless  a  rehearing  be  desired.  Every  peti- 
tion for  a  rehearing  must  be  signed  by  two  counsel  of  character, 
usually  such  as  have  been  concerned  in  the  cause,  certifying 
that  they  apprehend  the  cause  is  proper  to  be  reheard.  And 
upon  the  rehearing,  all  the  evidence  taken  in  the  cause,  whether 
read  before  or  not,  is  now  admitted  to  be  read ;  because  it  is  the 
decree  of  the  chancellor  himself,  who  only  now  sits  to  hear 
reasons  why  it  should  not  be  enrolled  and  perfected;  at  which 
time  all  omissions  of  either  evidence  or  argument  may  be  sup- 
plied.     But,  after  the  decree  is  once  signed  and  enrolled,  it 
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cannot  be  reheard  or  rectified  but  by  bill  of  review,  or  by  appeal 
to  the  house  of  lords. 

A  bill  of  review  may  be  had  upon  an  apparent  error  in  judg- 
ment, appearing  on  the  face  of  the  decree;  or  by  special  leave 
of  the  court  upon  oath  made  of  the  discovery  of  new  matter 
or  evidence,  which  could  not  possibly  be  had  or  used  at  the  time 
when  the  decree  passed.  But  no  new  evidence  or  matter  then 
in  the  knowledge  of  the  parties,  and  which  might  have  been 
used  before,  shall  be  a  sufficient  ground  for  a  bill  of  review. 

An  appeal  to  parliament,  that  is,  to  the  house  of  lords,  is  the 
dernier  resort  of  the  subject  'who  thinks  himself  aggrieved  by  an 
interlocutory  order  or  final  determination  in  this  court:  and  it 
is  effected  by  a  petition  to  the  house  of  peers,  and  not  by  writ  of 
error,  as  upon  judgment  at  common  law. 
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CHAPTER  XLL 

PUBLIC  OR  EXTRAORDINARY  WRITS  AND  ADMINIS- 
TRATIVE PROCEEDINGS. 

1.  Mandamus. — We  come  now  to  certain  special  proceed- 
ings of  a  more  or  less  public  nature. 

A  writ  of  mandamus  is,  in  general,  a  command  issuing  in  the 
king's  name  from  the  court  of  king's  bench,  and  directed  to  any 
person,  corporation,  or  inferior  court  of  judicature  within  the 
king's  dominions,  requiring  them  to  do  some  particular  thing 
therein  specified,  which  appertains  to  their  office  and  duty,  and 
which  the  court  of  king's  bench  has  previously  determined,  or  at 
least  supposes,  to  be  consonant  to  right  and  justice. 

It  is  a  high  prerogative  writ  of  a  most  extensively  remedial 
nature ;  an^  may  be  issued  in  some  cases  where  the  injured  party 
has  also  another  more  tedious  method  of  redress,  as  in  the  case 
of  admission  or  restitution  to  an  office :  bu±  it  issues  in  all  cases 
where  the  party  hath  a  right  to  have  any  thing  done,  and  hath 
no  other  specific  means  of  compelling  its  performance.  ■  A  man- 
damus, therefore,  lies  to  compel  the  admission  or  restoration  of 
the  party  applying  to  any  office  or  franchise  of  a  public  nature, 
whether  spiritual  or  temporal;  to  academical  degrees;  to  the 
use  of  a  meeting-house,  &c :,  it  lies  for  the  production,  inspec- 
tion, or  delivery  of  public  books  and  papers ;  for  the  surrender 
of  the  regalia  of  a  corporation;  to  oblige  bodies  corporate  to 
affix  their  common  seal;  to  compel  the  holding  of  a  court;  and 
for  an  infinite  number  of  other  purposes,  which  it  is  impossible 
to  recite  minutely.  But  at  present  we  are  more  particularly  to 
remark,  that  it  issues  to  the  judges  of  any  inferior  court,  com- 
manding them  to  do  justice  according  to  the  powers  of  their 
office,  whenever  the  same  is  delayed.  For  it  is  the  peculiar 
business  of  the  court  of  king's  bench  to  superintend  all  inferior 
tribunals,  and  therein  to  enforce  the  due  exercise  of  those  judicial 
or  ministerial  powers,  with  which  the  crown  or  legislature  have 
invested  them:  and  this  not  only  by  restraining  their  excesses, 
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but  also  by  quickening  their  negligence,  and  obviating  their 
denial  of  justice.    A  mandamus  may  therefore  be  had  to  the. 
courts  of  the  city  of  London,  to  enter  up  judgment;  to  the 
spiritual  courts  to  grant  an  administration,  to  swear  a  church- 
warden, and  the  like. 

This  writ  is  grounded  on  a  suggestion,  by  the  oath  of  the  party 
injured,  of  his  own  right,  and  the  denial  of  justice  below; 
whereupon,  in  order  more  fully  to  satisfy  the  court  that  there 
is  a  probable  ground  for  such  interposition,  a  rule  is  made 
(except  in  some  general  cases,  where  the  probable  ground  is 
manifest)  directing  the  party  complained  of  to  show  cause  why 
a  writ  of  mandamus  should  not  issue :  and,  if  he  shows  no  suffi- 
cient cause,  the  writ  itself  is  issued,  at  first  in  the  alternative, 
either  to  do  thus,  or  signify  some  reason  to  the  contrary;  to 
which  a  return,  or  answer,  must  be  made  at  a  certain  day. 
And,  if  the  inferior  judge,  or  other  person  to  whom  the  writ  is 
directed,  returns  or  signifies  an  insufficient  reason,  then  there 
issues  in  the  second  place  a  peremptory  mandamus  to  do  the 
thing  absolutely ;  to  which  no  other  return  will  be  admitted, 
but  a  certificate  of  perfect  obedience  and  due  execution  of  the 
writ.  If  the  inferior  judge  or  other  person  makes  no  return,  or 
fails  in  his  respect  and  obedience,  he  is  punishable  for  his  con- 
tempt by  attachment.  But,  if  he,  at  the  first,  returns  a  sufficient 
cause,  although  it  should  be  false  in  fact,  the  court  of  king's 
bench  will  not  try  the  truth  of  the  fact  upon  affidavits ;  but  will 
for  the  present  believe  him,  and  proceed  no  farther  on  the  man- 
damus. But  then  the  party  injured  may  have  an  action  against 
him  for  his  false  return,  and  (if  found  to  be  false  by  the  jury) 
shall  recover  damages  equivalent  to  the  injuries  sustained; 
together  with  a  peremptory  mandamus  to  the  defendant  to  do  his 
duty.    Thus  much  for  the  injury  or  neglect  or  refusal  of  justice. 

2.  Prohibition. — The  other  injury,  which  is  that  of  en- 
croachment of  jurisdiction,  or  calling  one  coram  non  jiidice 
(before  a  judge  unauthorized  to  take  cognizance  of  the  affair), 
to  answer  in  a  court  that  has  no  legal  c(^nizance  of  the  cause,  is 
also  a  grievance,  for  which  the  common  law  has  provided  a  rem^ 
edy  by  the  writ  of  prohibition.  A  prohibition  is  a  writ  issuing 
properly  only  out  of  the  court  of  king's  bench,  being  the  king's 
prerogative  writ ;  but,  for  the  furtherance  of  justice,  it  may  now 
also  be  had  in  some  cases  out  of  the  court  of  chancery,  common 
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pleas,  or  exchequer,  directed  to  the  judge  and  parties  of  a  suit 
in  any  inferior  court,  commanding  them  to  cease  from  the  prose- 
cution thereof,  upon  a  suggestion,  that  either  the  cause  originally, 
or  some  collateral  matter  arising  therein,  does  not  belong  to  that 
jurisdiction,  but  to  the  cognizance  of  some  other  court. 

3.  Information  to  assert  public  rights. — An  information  on 
behalf  of  the  crown,  filed  in  the  exchequer  by  the  king's  attorney- 
general,  is  a  method  of  suit  for  recovering  money  or  other  chat- 
tels, or  for  obtaining  satisfaction  in  damages  for  any  personal 
wrong  committed  in  the  lands  or  other  possessions  of  the  crown. 
It  differs  from  an  information  filed  in  the  court  of  king's  bench, 
of  which  we  shall  treat  in  the  next  book;  in  that  this  is  insti- 
tuted to  redress  a  private  wrong,  by  which  the  property  of  the 
crown  is  affected;  that  is  calculated  to  punish  some  public 
wrong  or  heinous  misdemeanor  in  the  defendant.  It  is  grounded 
on  no  writ  under  seal,  but  merely  on  the  intimation  of  the  king 's 
officer,  the  attorney-general,  who  "gives  the  court  to  under- 
stand and  be  informed  of"  the  matter  in  question:  upon  which 
the  party  is  put  to  answer,  and  trial  is  had,  as  in  suits  between 
subject  and  subject.  The  most  usual  informations  are  those  of 
intrusion  and  debt:  intrusion,  for  any  trespass  committed  on 
the  lands  of  the  crown,  as  by  entering  thereon  without  title, 
holding  over  after  a  lease  is  determined,  taking  the  profits,  cut- 
ting down  timber,  or  the  like;  and  debt,  upon  any  contract  for 
moneys  due  to  the  king,  or  for  any  forfeiture  due  to  the  crown 
upon  the  breach  of  a  penal  statute.  This  is  most  commonly 
used  to  recover  forfeitures  occasioned  by  transgressing  those, 
laws  which  are  enacted  for  the  establishment  and  support  of  the 
revenue ;  others,  which  regard  mere  matters  of  police  and  public 
convenience,  being  usually  left  to  be  enforced  by  common  in- 
formers, in  the  qui  tam  informations  or  actions.  But  after  the 
attorney-general  has  informed  upon  the  breach  of  a  penal  law, 
no  other  information  can  be  received.  There  is  also  an  informa- 
tion in  rem,  when  any  goods  are  supposed  to  become  the  property 
of  the  crown,  and  no  man  appears  to  claim  them,  or  to  dispute 
the  title  of  the  king. 

4.  Quo  warranto. — A  writ  of  quo  warranto  (by  what  war- 
rant) is  in  the  nature  of  a  writ  of  right  for  the  king,  against 
him  who  claims  or  usurps  any  office,  franchise,  or  liberty,  to 
inquire  by  what  authority  he  supports  his  claim,  in  order  to 
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determine  the  right.  It  lies  also  in  case  of  non-user  or  long 
neglect  of  a  franchise,  or  misuser  or  abuse  of  it ;  being  a  writ 
commanding  the  defendant  to  show  by  what  warrant  he  exercises 
such  a  franchise,  having  never  had  any  grant  of  it,  or  having 
forfeited  it  by  neglect  or  abuse.  And  in  case  of  judgment 
for  the  defendant,  he  shall  have  an  allowance  of  his  franchise ; 
but  in  case  of  judgment  for  the  king,  for  that  the  party  is  enti- 
tled to  no  such  franchise,  or  hath  disused  or  abused  it,  the  fran- 
chise is  either  seized  into  the  king's  hands,  to  be  granted  out 
again  to  whomever  he  shall  please ;  or,  if  it  be  not  such  a  fran- 
chise as  may  subsist  in  the  hands  of  the  crown,  there  is  merely 
judgment  of  ouster,  to  turn  out  the  party  who  usurped  it. 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the  nature 
of  a  writ  of  right)  is  final  and  conclusive,  even  against  the 
crown.  Which,  together  with  the  length  of  its  process,  probably 
occasioned  that  disuse  into  which  it  is  now  fallen,  and  intro- 
duced a  more  modem  method  of  prosecution,  by  information  filed 
in  the  court  of  king's  bench  by  the  attorney-general,  in  the 
nature  of  a  writ  of  quo  warranto;  wherein  the  process  is 
speedier,  and  the  judgment  not  quite  so  decisive.  This  is  prop- 
erly a  criminal  method  of  prosecution,  as  well  to  punish  the 
usurper  by  a  fine  for  the  usurpation  of  the  franchise,  as  to  oust 
him,  or  seize  it  for  the  crown;  but  hath  long  been  applied  to 
the  mere  purposes  of  trying  the  civil  right,  seizing  the  franchise 
or  ousting  the  wrongful  possessor;  the  fine  being  nominal  only. 

5.  Bankruptcy  and  other  administrative  proceedings. — [We 
shaU  have  to  omit  certain  administrative  proceedings,  particu- 
larly bankruptcy.  Probate  proceediags,  receiverships,  guard- 
ianship matters  and  other  cases  where  the  winding  up  or 
handling  of  estates  is  supervised  by  a  court  might  also  be  con- 
sidered at  this  point.] 
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CHAPTER  XLII. 

CRIMINAL  COUBTS,  CONSERVATORS  OF  THE  PEACE, 
AND  THE  lOEANS  OF  PREVENTING  OFFENCES. 

1.  Courts  of  a  criminal  jurisdiction. — The  last  object  6f 
our  inquries,  as  to  procedure,  will  be  the  method  of  inflicting 
those  punishments  which  the  law  has  annexed  to  particular 
offences;  and  which  I  have  constantly  subjoined  to  the  descrip- 
tion of  the  crime  itself.  In  the  discussion  of  which,  I  shall 
pursue  much  the  same  general  method  that  I  followed  in  the 
preceding  chapters,  with  regard  to  the  redress  of  civil  injuries; 
by,  first,  pointing  out  the  several  courts  of  criminal  jurisdiction, 
wherein  offenders  may  be  prosecuted  to  punishment;  and  by, 
secondly,  deducing  down  in  their  natural  order,'  and  explaining, 
the  several  proceedings  therein. 

The  court  of  king's  bench,  concerning  the  nature  of  which 
we  partly  inquired  in  the  preceding  book,  was  (we  may  remem- 
ber) divided  into  a  crown  side  and  a  plea  side.  And  on  the 
crown  side,  or  crown  office,  it  takes  cognizance  of  all  criminal 
causes,  from  high  treason  down  to  the  most  trivial  misdemeanor 
or  breach  of  the  peace.  Into  this  court  also  indictment  from 
all  inferior  courts  may  be  removed  by  writ  of  certiorari,  and 
tried  either  at  bar,  or  at  nisi  prius  (unless  before),  by  a  jury 
of  the  county  out  of  which  the  indictment  is  brought. 

The  high  court  of  parUament  is  the  supreme  court  in  the 
kingdom,  not  only  for  the  making,  but  also  for  the  execution, 
of  laws:  by  the  trial  of  great  and  enormous  offenders,  whether 
lords  or  commoners,  in  the  method  of  parliamentary  impeach- 
ment. As  for  acts  of  parliament  to  attaint  particular  persons 
of  treason  or  felony,  or  to  inflict  pains  and  penalties,  beyond 
or  contrary  to  the  common  law,  to  serve  a  special  purpose,  I 
speak  not  of  them ;  being  to  all  intents  and  purposes  new  laws, 
made  pro  ne  nata  (for  present  emergency),  and  by  no  means 
an  execution  of  such  as  are  already  in  being.  But  an  impeach- 
ment before  the  lords  by  the  commons  of  Great  Britain,  in 
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parliament,  is  a  prosecution  of  the  already  known  and  estab- 
lished law,  and  has  been  frequently  put  in  practice ;  being  a 
presentment  to  the  most  high  and  supreme  court  of  criminal 
jurisdiction  by  the  most  solemn  grand  inquest  of  the  whole 
kingdom.  The  articles  of  impeachment  are  a  kind  of  bills  of 
indictment,  found  by  the  house  of  commons,  and  afterwards 
tried  by  the  lords ;  who  are,  in  cases  of  misdemeanors,  con- 
sidered not  only  as  their  own  peers,  but  as  the  peers  of  the  whole 
nation. 

The  courts  of  oyer  and  terminer  and  the  general  goal  delivery, 
which  are  held  before  the  king's  commissioners,  among  whom 
are  usually  two  judges  of  the  courts  at  "Westminster,  twice  in 
every  year  in  every  county  of  the  kingdom;  except  the  four 
northern  ones,  where  they  are  held  only  once,  and  London  and 
Middlesex,  wherein  they  are  held  eight .  times.  These  were 
slightly  mentioned  in  the  preceding  book.  We  then  observed 
that,  at  what  is  usually  called  the  assizes,  the  judges  sit  by  virtue 
of  five  several  authorities:  two  of  which,  the  commission  of 
assizes  and  its  attendant  jurisdiction  of  nisi  prius,  being  prin- 
cipally of  a  civil  nature,  were  then  explained  at  large ;  to  which 
I  shall  only  add,  that  these  justices  have  a  crimiaal  jurisdiction, 
also,  by  commissions  of  the  peace,  of  oyer  and  terminer,  to 
inquire,  hear,  and  determine  all  treasons,  felonies,  and  misde- 
meanors ;  and,  fifthly,  of  a  general  gaol  delivery,  which  empowers 
them  to  try  and  deliver  every  prisoner  in  the  gaol. 

The  court  of  general  quarter  sessions  of  the  peace  is  a  court 
that  must  be  held  in  every  county  once  in  every  quarter  of  a 
year.  It  is  held  before  two  or  more  justices  of  the  peace.  The 
jurisdiction  of  this  court,  by  statute  34  Edw.  Ill,  c.  1,  extends 
to  the  trying  and  determining  all  felonies  and  trespasses  what- 
soever: though  they  seldom,  if  ever,  try  any  greater  offence 
than  small  felonies  within  the  benefit  of  clergy;  their  commis- 
sion providing,  that  if  any  case  of  difficulty  arises,  they  shall 
not  proceed  to  judgment,  but  in  the  presence  of  one  of  the  jus- 
tices of  the  court  of  king's  bench  or  common  pleas,  or  one  of 
the  judges  of  assize.  And  therefore,  murders,  and  other  capital 
felonies,  are  usually  remitted  for  a  more  solemn  trial  to  the 
assizes. 

2.  Conserrators  of  the  peace  at  common  law. — The  common 
law  hath  ever  had  a  special  care  and  regard  for  the  conservation 
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of  the  peace ;  for  peace  is  the  very  end  and  foundation  of  civil 
society.  And,  therefore,  there  were  peculiar  officers  appointed 
by  the  common  law  for  the  maintenance  of  the  public  peace.  The 
king's  majesty  is,  by  his  office  and  dignity  royal,  the  principal 
conservator  of  the  peace  within  all  his  dominions ;  and  may 
give  authority  to  any  other  to  see  the  peace  kept,  and  to  punish 
such  as  break  it;  hence  it  is  usually  called  the  king's  peace. 
The  lord  chancellor,  or  keeper,  the  lord  treasurer,  the  lord  high 
steward  of  England,  the  lord  mareschal,  the  lord  high  con- 
stable of  England  (when  any  such  officers  are  in  being),  and 
all  the  justices  of  the  court  of  king's  bench  (by  virtue  of  their 
offices) ,  and  the  master  of  the  rolls  (by  prescription) ,  are  general 
conservators  of  the  peace  throughout  the  whole  kingdom,  and 
may  commit  all  breakers  of  it,  or  bind  them  in  recognizances  to 
keep  it :  the  other  judges  are  only  so  in  their  own  courtSs  The 
coroner  is  also  a  conservator  of  the  peace  withia  his  own  county; 
as  is  also  the  sheriff ;  and  both  of  them  may  take  a  recognizance ' 
or  security  for  the  peace.  Constables,  tything-men,  and  the 
like,  are  also  conservators  of  the  peace  within  their  own  juris- 
dictions; and  may  apprehend  all  breakers  of  the  peace  and 
commit  them,  till  they  find  sureties  for  their  keeping  it. 

3.  Justices  of  the  peace. — The  power,  office,  and  duty  of  a 
justice  of  the  peace  depend  on  his  commission,  and  on  the  several 
statutes  which  have  created  objects  of  his  jurisdiction.  His  com- 
mission first  empowers  him  singly  to  conserve  the  peace;  and 
thereby  gives  him  all  the  power  of  the  ancient  conservators  at 
the  common  law,  in  suppressing  riots  and  affrays,  in  taking 
securities  for  the  peace,  and  in  apprehending  and  committing 
felons  and  other  inferior  criminals.  It  also  empowers  any  two 
or  more  to  hear  and  determine  all  felonies  and  other  offences, 
which  is  the  ground  of  their  jurisdiction  at  sessions,  of  which 
more  wiU  be  said  in  its  proper  place. 

4.  The  sheriff's  authority. — ^As  the  keeper  of  the  kind's 
peace,  both  by  common  law  and  special  commission,  he  is  the 
first  man  in  the  county,  and  superior  in  rank  to  any  nobleman 
therein,  during  his  office.  He  may  apprehend,  and  commit 
to  prison,  all  persons  who  break  the  peace,  or  attempt  to  break 
it;  and  may  bind  any  one  in  a  recognizance  to  keep  the  king's 
peace.  He  may,  and  is  bound  ex  officio  to  pursue,  and  take  all 
traitors,  murderers,   felons,   and   other  misdoers,   and  commit 
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them  to  gaol  for  safe  custody.  He  is  also  to  defend  his  county 
against  any  of  the  king's  enemies  when  they  come  into  the  land; 
and  for  this  purpose,  as  well  as  for  keeping  the  peace  and  pur- 
suing felons,  he  may  command  all  the  people  of  his  county  to 
attend  him;  which  is  called  the  posse  commiiatus,  or  power  of 
the  county :  and  this  summons  every  person  above  fifteen  years 
old,  and  under  the  degree  of  a  peer,  is  bound  to  attend  upon 
warning,  under  pain  of  fine  and  imprisonment.  But  though  the 
sheriff  is  thus  the  principal  conservator  of  the  peace  in  his 
county,  yet  by  the  express  directions  of  the  great  charter,  he, 
together  with  the  constable,  coroner,  and  certain  other  officers 
of  the  king,  are  forbidden  to  hold  any  pleas  of  the  crown,  or, 
in  other  words,  to  try  any  criminal  offence.  For  it  would  be 
highly  unbecoming,  that  the  executioners  of  justice  should  be 
also  the  judges ;  should  impose,  as  well  as  levy,  fines  and  amerce- 
ments ;  should  one  day  condemn  a  man  to  death,  and  personally 
execute  him  the  next.  Neither  may  he  act  as  an  ordinary  justice 
of  the  peace  during  the  time  of  his  office:  for  this  would  be 
equally  inconsistent;  he  being  in  many  respects  the  servant  of 
the  justices.  In  his  ministerial  capacity  the  sheriff  is  bound 
to  execute  all  process  issuing  from  the  king's  courts  of  justice. 
In  the  commencement  of  civil  causes  he  is  to  serve  the  writ,  to 
arrest,  and  to  take  bail ;  when  the  cause  comes  to  trial,  he  must 
summon  and  return  the  jury;  when  it  is  determined,  he  must 
see  the  judgment  of  the  court  carried  into  execution.  In  crim- 
inal matters,  he  also  arrests  and  imprisons ;  he  returns  the  jury, 
he  has  the  custody  of  the  delinquent,  and  he  executes  the  sen- 
tence of  the  court,  though  it  extend  to  death  itself. 

To  execute  these  various  offices,  the  sheriff  has  under  him  many 
inferior  officers;  an  under-sheriff,  bailiffs,'  and  gaolers;  who 
must  neither  buy,  sell,  nor  farm  their  offices,  ofl"  forfeiture 
of  500?. 

Deputies.  The  under-sheriff  usually  performs  all  the  duties 
of  the  office;  a  very  few  only  excepted,  where  the  personal 
presence  of  the  high  sheriff  is  necessary. 

5*  The  coroner. — The  coroner's  is  also  a  very  ancient  office 
at  the  common  Mw.  He  is  called  coroner,  coronator,  because 
he  hath  principally  to  do  with  pleas  of  the  crown,  or  such  wherein 
the  king  is  more  immediately  concerned.  And  in  this  light  the 
lord  chief  justice  of  the  king's  bench  is  the  principal  coroner 
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in  the  kingdom ;  and  may,  if  he  pleases,  exercise  the  jurisdiction 
of  a  coroner  in  any  part  of  the  realm.  But  there  are  also  par- 
ticular coroners  for  every  county  of  England^  usually  four,  but 
sometimes  six,  and  sometimes  fewer.  This  office  is  of  equal 
antiquity  with  the  sheriff;  and  was  ordained  together  with  him 
to.  keep  the  peace,  when  the  earls  gave  up  the  wardship  of  the 
county.  One  of  the  duties  of  the  coroner  is  that  of  holding 
inquests,  when  any  person  is  slain,  or  dies  suddenly,  or  in 
prison,  concerning  the  manner  of  his  death.  And  this  must 
be  "super  visum  corporis"  (on  the  view  of  the  body) }  for,  if 
the  body  be  not  found,  the  coroner  cannot  sit. 

He  must  also  sit  at  the  very  place  where  the  death  happened ; 
and  his  inquiry  is  made  by  a  jury  from  four,  five,  or  six,  of 
the  neighboring  towns,  over  whom  he  is  to  preside.  If  any 
be  found  guilty  by  this  inquest,  of  murder  or  other  homicide, 
he  is  to  commit  them  to  prison  for  farther  trial,  and  is  also  to 
inquire  concerning  their  lands,  goods,  and  chattels,  which  are 
forfeited  thereby,  and  must  certify  the  whole  of  this  inquisition 
(under  his  own  seal  and  the  seals  of  his  jurors,  together  with 
the  evidence  thereon),  to  the  court  of  king's  bench,  or  the  next 
assizes. 

The  ministerial  office  of  the  coroner  is  only  as  the  sheriff's  sub- 
stitute. For  when  just  exception  can  be  taken  to  the  sheriff, 
for  suspicion  of  partiality  (as  that  he  is  interested  in  the  suit, 
or  of  kindred  to  either  plaintiff  or  defendant) ,  the  process  must 
then  be  awarded  to  the  coroner,  instead  of  the  sheriff,  for  execu- 
tion of  the  king's  writs. 

6.  Constables. — The  general  duty  of  all  constables,  both 
high  and  petty,  as  well  as  of  the  other  officers,  is  to  keep  the 
king 's  peace  in  their  several  districts ;  and  to  that  purpose  they 
are  armed  with  very  large  powers,  of  arresting  and  imprisoning, 
of  breaking  open  houses,  and  the  like;  of  the  extent  of  which 
powers,  considering  what  manner  of  men  are  for  the  most  part 
put  into  these  offices,  it  is  perhaps  very  well  that  they  are  gen- 
erally kept  in  ignorance.  One  of  their  principal  duties,  arising 
from  the  statute  of  Winchester,  which  appoints  them,  is  to  keep 
watch  and  ward  in  their  respective  jurisdictions.  Ward,  guard, 
or  custodia  is  chiefly  applied  to  the  daytime,  in  order  to  appre- 
hend rioters,  and  robbers  on  the  highways ;  the  manner  of  doing 
which  is  left  to  the  discretion  of  the  justices  of  the  peace  and 
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the  constable:  the  hundred  being  however,  answerable  for  all 
robberies  committed  therein,  by  daylight,  for  having  kept  negli- 
gent guard.  Watch  is  properly  applicable  to  the  night  only 
(being  called  among  our  Teutonic  ancestors  wacht  or  watca,  and 
it  begins  at  the  time  when  ward  ends,  and  ends  when  that 
begins;  for,  by  the  statute  of  Winchester,  in  walled  towns  the 
gates  shall  be  closed  from  sunsetting  to  sunrising,  and  watch 
shall  be  kept  in  every  borough  and  town  espiecially  in  the  sum- 
mer season,  to  apprehend  all  rogues,  vagabonds,  and  night- 
walkers,  and  make  them  give  an  account  of  themselves.  The 
constable  may  appoint  watchmen  at  his  discretion,  regulated  by 
the  custom  of  the  place ;  and  these,  being  his  deputies,  have  for 
the  time  being  the  authority  of  their  principal. 

7.  The  means  of  preventing  offences. — It  is  an  honor,  and 
almost  a  singular  one,  to  our  English  laws,  that  they  furnish 
a  title  of  this  sort;  since  preventive  justice  is,  upon  every  prin- 
ciple of  reason,  of  humanity,  and  sound  policy,  preferable  in  all 
respects  to  punishing  justice;  the  executon  of  which,  though 
necessary,  and  in  its  consequences  a  species  of  mercy  to  the  com- 
monwealth, is  always  attended  with  many  harsh  and  disagree- 
able circumstances. 

This  preventive  justice  consists  in  obliging  those  persons  whom 
there  is  a  probable  ground  to  suspect  of  future  misbehavior,  to 
stipulate  with  and  to  give  full  assurance  to  the  public,  that 
such  offence  as  is  apprehended  shall  not  happen;  by  finding 
pledges  or  securities  for  keeping  the  peace,  or  for  their  good 
behavior.  This  requisition  of  sureties  has  been  several  times 
mentioned  before,  as  part  of  the  penalty  inflicted  upon  such  as 
have  been  guilty  of  certain  gross  misdemeanors ;  but  there,  also, 
it  must  be  understood  rather  as  a  caution  against  a  repetition 
of  the  offence,  than  any  immediate  pain  or  punishment.  And, 
indeed,  if  we  consider  all  human  punishments  in  a  large  and 
extended  view,  we  shall  find  them  all  rather  calculated  to  pre- 
vent future  crimes,  than  to  expiate  the  past;  since,  as  was 
observed  in  a  former  chapter,  all  punishments  inflicted  by  tem- 
poral laws  may  be  classed  under  three  heads:  such  as  to  tend 
to  the  amendment  of  the  offender  himself,  or  to  deprive  him 
of  any  power  to  do  future  mischief,  or  to  deter  others  by  his 
example;  all  of  which  conduce  to  one  and  the  same  end,  of 
preventing  future  crimes,  whether  that  can  be  effected  by  amend- 
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ment,  disability,  or  example.  But  the  caution  that  we  speak 
of  at  present  is  such  as  is  intended  merely  for  prevention, 
without  any  crime  actually  committed  by  the  party,  but  arising 
only  from  a  probable  suspicion  that  some  crime  is  intended  or 
likely  to  happen ;  and  consequently  it  is  not  meant  as  any  degree 
of  punishment,  unless,  perhaps,  for  a  man's  imprudence  in  giv- 
ing just  ground  of  apprehension.  Let  us,  therefore,  consider 
first  what  this  security  is;  next,  who  may  take  or  demand  it; 
and,  lastly,  how  it  may  be  discharged. 

8.  Binding  with  sureties. — This  security  consists  in  being 
bound,  with  one  or  more  securities,  in  a  recognizance  or  obliga- 
tion to  the  king,  entered  on  record,  and  taken  in  some  court  or 
by  some  judicial  officer ;  whereby  the  parties  acknowledge  them- 
selves to  be  indebted  to  the  crown  in  the  sum  required  (for 
instance,  1001.),  with  condition  to  be  void  and  of  none  eifect 
if  the  party  shall  appear  in  court  on  such  a  day,  and  in  the 
mean  time  shall  keep  the  peace;  either  generally  towards  the 
king  and  all  his  liege  people ;  or,  particularly  also,  with  regard 
to  the  person  who  craves  the  security.  Or,  if  it  be  for  the  good 
behavior,  then  on  condition  that  he  shall  demean  and  behave 
himself  well  (or  be  of  good  behavior),  either  generally  or  spe- 
cially, for  the  time  therein  limited,  as  for  one  or  more  years, 
or  for  life.  '  This  recognizance,  if  taken  by  a  justice  of  the  peace, 
must  be  certified  to  the  next  sessions,  in  pursuance  of  the  statute 
3  Hen.  VII,  c.  1,  and  if  the  condition  of  such  recognizance  be 
broken,  by  any  breach  of  the  peace  in  the  one  case,  or  any  mis- 
behavior in  the  other,  the  recognizance  becomes  forfeited,  or 
absolute;  and  being  estreated  or  extracted  (taken  out  from 
among  the  other  records)  and  sent  up  to  the  exchequer,  the  party 
and  his  sureties,  having  now  become  the  king's  absolute  debtors, 
are  sued  for  the  several  sums  in  which  they  are  respectively 
bound. 

Who  may  require  recognizance.  Any  justices  of  the  peace, 
by  virtue  of  their  commission,  or  those  who  are  ex  officio  (offi- 
cially) conservators  of  the  peace,  as  was  mentioned  in  a  former 
volume,  may  demand  such  security  according  to  their  own  dis- 
cretion ;  or  it  may  be  granted  at  the  request  of  any  subject,  upon 
due  cause  shown,  provided  such  demandant  be  under  the  king's 
protection.  Wives  may  demand  it  against  their  husbands;  or 
husbands,  if  necessary,  against  their  wives.     But  feme  coverts, 
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and  infants  under  age,  ought  to  find  security  by  their  friends 
only,  and  not  to  be  bound  themselves:  for  they  are  incapable 
of  engaging  themselves  to  answer  any  debt;  which,  as  we 
observed,  is  the  nature  of  these  recognizances  or  acknowledg- 
ments. 

How  discharged.  A,  recognizance  may  be  discharged,  either 
by  the  demise  of  the  king,  to  whom  the  recognizance  is  made; 
or  by  the  death  of  the  principal  party  bound  thereby,  if  not 
before  forfeited;  or  by  order  of  the  court  to  which  such  recog- 
nizance is  certified  by  the  justices  (as  the  quarter  sessions, 
assizes,  or  king's  bench),  if  they  see  sufficient  cause;  or  in 
case  he  at  whose  request  it  was  granted,  if  granted  upon  a 
private  account,  will  release  it,  or  does  not  make  his  appearance 
to  pray  that  it  may  be  continued. 

Thus  far  what  has  been  said  is  applicable  to  both  species  of 
recognizance,  for  the  peace,  and  for  the  good  behavior:  "de  pace, 
et  legalitate,  tuenda,"  as  expressed  in  the  laws  of  King  Edward. 
But  as  these  two  species  of  securities  are  in  some  respects  dif- 
ferent, especially  as  to  the  cause  of  granting,  or  the  means  of 
forfeiting  them,  I  shall  now  consider  them  separately:  and, 
first,  shall  show  for  what  cause  such  a  recognizance,  with  sureties 
for  the  peace,  is  grantable ;  and  then,  how  it  may  be  forfeited. 

9.  To  keep  the  peace. — ^Any  justice  of  the  peace  may,  ex 
oflScio,  bind  all  those  to  keep  the  peace,  who  in  his  presence  make 
any  affray:  or  threaten  to  kill  or  beat  another;  or  contend 
together  with  hot  and  angry  words ;  or  go  about  with  unusual 
weapons  or  attendance,  to  the  terror  of  the  people ;  and  all 
such  as  he  knows  to  be  common  barretors;  and  such  as  are 
brought  before  him  by  the  constable  for  a  breach  of  peace  in 
his  presence ;  and  all  such  persons,  as,  having  been  before  bound 
to  the  peace,  have  broken  it  and  forfeited  their  recognizances. 
Also,  wherever  any  private  man  hath  just  cause  to  fear  that 
another  will  bum  his  house,  or  do  him  a  corporal  injury,  by  kill- 
ing, imprisoning,  or  beating  him ;  or  that  he  will  procure  others 
so  to  do;  he  may  demand  surety  of  the  peace  against  siich 
person:  and  every  justice  of  the  peace  is  bound  to  grant  it,  if 
he  who  demands  it  will  make  oath  that  he  is  actually  under  fear 
of  death  or  bodily  harm ;  and  will  show  that  he  has  just  cause 
to  be  so,  by  reason  of  the  other's  menaces,  attempts,  or  having 
lain  in  wait  for  him ;  and  will  also  further  swear,  that  he  does 
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not  require  such  surety  out  of  malice,  or  for  mere  vexation. 
This  is  called  swearing  the  peace  against  another:  and,  if  the 
party  does  not  find  such  sureties,  as  the  justice  in  his  discre- 
tion shall  require,  he  may  immediately  be  committed  till  he 
does. 

Forfeiture  of  recognizance.  Such  recognizance  for  keeping 
the  peace,  when  given,  may  be  forfeited  by  any  actual  violence, 
or  even  an  assault,  or  menace,  to  the  person  of  him  who  demanded 
it,  if  it  be  a  special  recognizance;  or  if  the  recognizance  be 
general,  by  any  unlawful  action  whatsoever,  that  either  is  or 
tends  to  a  breach  of  the  peace;  or  more  particularly,  by  any 
one  of  the  many  species  of  offences  which  were  mentioned  as 
crimes  against  the  public  peace  in  the  eleventh  chapter  of  this 
book;  or  by  any  private  violence  committed  against  any  of  his 
majesty's  subjects.  But  a  bare  trespass  upon  the  lands  or 
goods  of  another,  which  is  a  ground  for  a  civil  action,  unless 
accompanied  with  a  wilful  breach  of  the  peacp,  is  no  forfeiture 
of  the  recognizance.  Neither  are  mere  repMachful  words,  as 
calling  a  man  a  knave  or  liar,  any  breach  of  the  peace,  so  as  to 
forfeit  one's  recognizance  (being  looked  upon  to  be  merely  the 
effect  of  unmeaning  heat  and  passion),  unless  they  amount  to 
a  challenge  to  fight. 

10.  Recognizance  for  good  behavior. — The  other  species 
of  recognizance,  with  sureties,  is  for  the  good  abearance  or 
good  behavior.  This  includes  security  for  the  peace,  and  some- 
what more;  we  will  therefore  examine  it  in  the  same  manner 
as  the  other. 

Forfeiture.  A  recognizance  for  the  good  behavior  may  be 
forfeited  by  all  the  same  means  as  one  for  the  security  of  the 
peace  may  be:  and  also  by  some  others.  As,  by  going  armed, 
with  unusual  attendance,  to  the  terror  of  the  people ;  by  speak- 
ing words  tending  to  sedition;  or  by  committing  any  of  those 
acts  of  misbehavior  which  the  recognizance  was  intended  to 
prevent.  But  not  by  barely  giving  fresh  cause  of  suspicion 
of  that  which  perhaps  may  never  actually  happen:  for,  though 
it  is  just  to  compel  suspected  persons  to  give  security  to  the 
public  against  misbehavior  that  is  apprehended;  yet  it  would 
be  hard,  upon  such  suspicion,  without  proof  of  any  actual  crime, 
to  punish  them  by  a  forfeiture  of  their  recognizance. 
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CHAPTER  XLIII. 
CRIMINAL  PLEADING  AND  PRACTICE. 

1.  Arrest. — We  are  now  to  consider  the  regular  and  ordi- 
nary method  of  proceeding  in  the  courts  of  criminal  jurisdic- 
tion; which  may  be  distributed  under  twelve  general  heads, 
following  each  other  in  a  progressive  order,  viz.:  (1)  Arrest; 
(2)  Commitment  and  bail;  (3)  Prosecution;  (4)  Process;  (5) 
Arraignment  and  its  incidents;  (6)  Plea  and  issues;  (7)" Trial 
and  conviction;  (8)  Judgment  and  its  consequences;  (9)  Re- 
versal of  jtidgment;  (10)  Reprieve,  or  pardon;  (11)  Execution; 
all  of  which  will  be  discussed  in  this  chapter. 

First,  then,  of  an  arrest,  which  is  the  apprehending  or  re- 
straining of  one's  person,  in  order  to  be  forthcoming  to  answer 
an  alleged  or  suspected  crime.  To  this  arrest  all  persons  what- 
soever are,  without  distinction,  equally  liable  in  all  criminal 
cases;  but  no  man  is  to  be  arrested  unless  charged  with  such 
a  crime  as  will  at  least  justify  holding  him  to  bail  when  taken. 
And,  in  general,  an  arrest  may  be  made  three  ways :  (1)  By 
warrant;  (2)  By  an  ofiScer  without  warrant ;  (3)  By  a  private> 
person  also  without  warrant. 

2.  Warrant,  when  issued. — ^A  warrant  is  granted  ordi- 
narily by  justices  of  the  peace.  This  they  may  do  in  any  cases 
where  they  have  a  jurisdiction  over  the  offence,  in  order  to 
compel  the  person  to  appear  before  them ;  for  it  would  be  absurd 
to  give  them  power  to.  examine  an  offender,  unless  they  had 
also  a  power  to  compel  him  to  attend,  and  submit  to  such  exam- 
ination. And  this  extends  undoubtedly  to  all  treasons,  felonies, 
and  breaches  of  the  peace ;  and  also  to  all  such  offences  as  they 
have  power  to  punish  by  statute.  Sir  Edward  Coke  indeed 
hath  laid  it  down  that  a  justice  of  the  peace  cannot  issue  a 
warrant  to  apprehend  a  felon  upon  bare  suspicion ;  no,  not  even 
till  indictment  be  actually  found:  and  the  contrary  practice 
is  by  others  held  to  be  grounded  rather  upon  connivance  than 
the  express  rule  of  law ;  though  now  by  long  custom  established. 
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A  doctrine  which  would  in  most  cases  give  a  loose  to  felons  to 
escape  without  punishment;  and  therefore  Sir  Matthew  Hale 
hath  combated  it  with  invincible  authority  and  strength  of 
reason:  maintaining,  (1)  That  a  justice  of  the  peace  hath 
power  to  issue  a  warrant  to  apprehend  a  person  accused  of 
felony,  though  not  yet  indicted;  and,  (2)  That  he  may' also 
issue  a  warrant  to  apprehend  a  person  suspected  of  felony, 
though  the  original  suspicion  be  not  in  himself,  but  in  the  party 
that  prays  his  warrant ;  because  he  is  a  competent  judge  of  the 
probability  offered  to  him  of  such  suspicion. 

But  in  both  cases  it  is  fitting  to  examine  upon  oath  the  party 
Requiring  a  warrant,  as  well  to  ascertain  that  there  is  a  felony 
or  other  crime  actually  committed,  without  which  no  warrant 
should  be  granted;  as  also  to  prove  the  cause  and  probability 
of  suspecting  the  party  against  whom  the  warrant  is  prayed. 
This  warrant  ought  to  be  under  the  hand  and  seal  of  the  justice, 
should  set  forth  the  time  and  place  of  making,  and  the  cause 
for  which  it  is  made,  and  should  be  directed  to  the  constable 
or  other  peace  officer  (or,  it  may  be,  to  any  private  person  by 
name),  requiring  him  to  bring  the  party  either  generally  before 
any  justice  of  the  peace  for  the  county,  or  only  before  the 
justice  who  granted  it;  the  warrant  in  the  latter  case  being 
called  a  special  warrant. 

General  warrants  illegal.  A  general  warrant  to  apprehend 
all  persons  suspected,  without  naming  or  particularly  describing 
any  person  in  special,  is  illegal  and  void  for  its  uncertainty; 
for  it  is  the  duty  of  the  magistrate,  and  ought  not  to  be  left 
to  the  officer,  to  judge  of  the  ground  of  suspicion.  And  a  war- 
rant to  apprehend  all  persons,  guilty  of  a  crime  therein  speci- 
fied, is  no  legal  warrant :  for  the  point  upon  which  its  authority 
rests,  is  a  fact  to  be  decided  on  a  subsequent  trial;  namely, 
whether  the  person  apprehended  thereupon  be  really  guilty  or 
not.  It  is  therefore  in  fact  no  warrant  at  all;  for  it  wiU  not 
justify  the  officer  who  acts  under  it :  whereas,  a  warrant  prop- 
erly penned  (even  though  the  magistrate  who  issues  it  should 
exceed  his  jurisdiction),  will,  by  statute  24  Geo.  II,  c.  44,  at 
all  events  indemnify  the  officer  who  executes  the  same  minis- 
terially. And  when  a  warrant  is  received  by  the  officer  he  is 
bound  to  execute  it,  so  far  as  the  jurisdiction  of  the  magistrate 
and  himself  extends.    A  warrant  from  the  chief  or  other  justice 
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of  the  court  of  king's  bench  extends  all  over  the  kingdom :  and 
is  teste'd  or  dated,  England;  not  Oxfordshire,  Berks,  or  other 
particular  county.  But  a  warrant  of  a  justice  of  the  peace  in 
one  county,  as  Yorkshire,  must  be  backed,  that  is,  signed  by  a 
justice  of  the  peace  in  another,  as  Middlesex,  before  it  can  be 
executed  there. 

3.  Arrests  vdthout  warrant. — ^Arrests  by  officers  without 
warrant  may  be  executed,  (1)  By  a  justice  of  the  peace;  who 
may  himself  apprehend  or  cause  to  be  apprehended  by  word 
only,  any  person  committing  a  felony  or  breach  of  the  peace 
in  his  presence.  (2)  The  sheriff;  and  (3)  The  coroner,  may 
apprehend  any  felon  within  the  county  without  warrant.  (4)* 
The  constable,  of  whose  office  we  formerly  spoke,  hath  great 
original  and  inherent  authority  with  regard  to  arrests.  He 
may,  without  warrant,  arrest  any  one  for  a  breach  of  the  peace, 
committed  in  his  view,  and  carry  him  before  a  justice  of  the 
peace.  And  in  case  of  felony  actually  committed,  or  a  dan- 
gerous wounding,  whereby  felOny  is  like  to  ensue,  he  may  upon 
probable  suspicion  arrest  the  felon;  and  for  that  purpose  is 
authorized  (as  upon  a  justice's  warrant)  to  break  open  doors, 
and  even  to  kill  the  felon  if  he  cannot  otherwise  be  taken;  and, 
if  he  or  his  assistants  be  killed  in  attempting  such  arrests,  it 
is  murder  in  all  concerned. 

Arrest  by  private  person.  Any  private  person  (and  a  for- 
tiori, a  peace  officer)  that  is  present  when  any  felony  is  com- 
mitted, is  bound  by  the  law  to  arrest  the  felon,  on  pain  of  fine 
and  imprisonment,  if  he  escapes  through  the  negligence  of  the 
standers-by.  And  they  may  justify  breaking  open  the  doors 
upon  following  such  felon;  and  if  they  kill  him,  provided  he 
cannot  be  otherwise  taken,  it  is  justifiable:  though  if  they  are 
killed  in  endeavoring  to  make  such  arrest,  it  is  murder.  Upon 
probable  suspicion  also  a  private  person  may  arrest  the  felon, 
or  other  person  so  suspected.  But  he  cannot  justify  breaking 
open  doors  to  do  it ;  and  if  either  party  kill  the  other  in  the 
attempt,  it  is  manslaughter,  and  no  more.  It  is  no  more,  be- 
cause there  is  no  malicious  design  to  kill :  but  it  amounts  to  so 
much,  because  it  would  be  of  most  pernicious  consequence,  if, 
under  pretence  of  suspecting  felony,  any  private  person  might 
break  open  a  house,  or  kill  another;  and  also  because  such 
arrest,  upon  suspicion,  is  barely  permitted  by  the  law,  and  not 
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enjoined,  as  in  the  ease  of  those  who  are  present  when  a  felony 
is  committed. 

4.  Commitment  and  bail. — ^When  a  delinquent  is  arrested 
by  any  of  the  means  mentioned  in  the  preceding  chapter,  he 
ought  regularly  to  be  carried  before  a  justice  of  the  peace :  and 
how  he  is  there  to  be  treated,  I  shall  next  show,  under  the  second 
head,  of  commitment  and  bail. 

Preliminary  examination.  The  justice,  before  whom  such 
prisoner  is  brought,  is  bound  immediately  to  examine  the  cir- 
cumstances of  the  crime  alleged:  and  to  this  end  by  statute 
2  and  3  P.  and  M.  c.  10,  ho  is  to  take  in  writing  the  examination 
of  such  prisoner,  and  the  information  of  those  who  bring  him : 
which,  Mr.  Lambard  observes,  was  the  first  warrant  given  for 
the  examination  of  a  felon  in  the  English  law.  For,  at  the 
common  law,  nemo  tenehatur  prodere  seipsum  (no  one  was 
obliged  to  betray  himself) :  and  his  fault  was  not  to  be  wrung 
out  of  himself,  but  rather  to  be  discovered  by  other  means  and 
other  men.  If  upon  this  inquiry  it  manifestly  appears  that 
either  no  such  crime  was  committed,  or  that  suspicion  enter- 
tained of  the  prisoner  was  wholly  groundless,  in  such  cases  only 
it  is  lawful  totally  to  discharge  him.  Otherwise  he  must  either 
be  committed  to  prison,  or  give  bail:  that  is,  put  in  securities 
for  his  appearance,  to  answer  the  charge  against  him. 

5.  Admission  to  bail. — This  commitment,  therefore,  being 
only  for  safe  custody,  wherever  bail  will  answer  the  same  inten- 
tion, it  ought  to  be  taken;  as  in  most  of  the  inferior  crimes: 
but  in  felonies,  and  other  offences  of  a  capital  nature,  no  bail 
can  be  security  equivalent  to  the  actual  custody  of  the  person. 
For  wKat  is  there  that  a  man  may  not  be  induced  to  forfeit,  to 
save  his  own  life?  and  what  satisfaction  or  indemnity  is  it  to 
the  public,  to  seize  the  effects  of  them  who  have  bailed  a  mur- 
derer, if  the  murderer  himself  be  suffered  to  escape  with  im- 
punity ?  Upon  a  principle  similar .  to  which  the  Athenian 
magistrates,  when  they  took  a  solemn  oath  never  to  keep  a 
citizen  in  bonds  that  could  give  three  sureties  of  the  same 
quality  with  himself,  did  it  with  an  exception  to  such  as  had 
embezzled  the  public  money  or  been  guilty  of  treasonable  prac- 
tices. "What  the  nature  of  bail  is  hath  been  shown  in  the 
preceding  book,  viz.,  a  delivery  or  bailment,  of  a  person  to  his 
sureties,  upon  their  giving   (together  with  himself)    sufficient 
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security  for  his  appearance:  he  heing  supposed  to  continue  in 
their  friendly  custody,  instead  of  going  to  gaol.  In  civil  cases 
we  have  seen  that  every  defendant  is  bailable;  but  in  criminal 
matters  it  is  otherwise.  Let  us  therefore  inquire  in  what  cases 
the  party  accused  ought,  or  ought  not,  to  be  admitted  to  bail. 

Bight  to  hail.  And,  first,  to  refuse  or  delay  to  bail  any 
person  bailable  is  an  offence  against  the  liberty  of  the  subject, 
in  any  magistrate  by  the  common  law,  as  well  as  by  the  statute 
"Westm.  1,  3  Edw.  I,  c.  15,  and  the  habeas  corpus  act,  31  Car. 
II,  c.  2. 

Excessive  hail.  And,  lest  the  intention  of  the  law  should  be 
frustrated  by  the  justices  requiring  bail  to  a  greater  amount 
than  the  nature  of  the  case  demands,  it  is  expressly  declared 
by  statute  1  W.  and  M.,  st.  2,  c.  2,  that  excessive  bail  ought  not 
to  be  required ;  though  what  bail  should  be  called  excessive  must 
be  left  to  the  courts,  on  considering  the  circumstances  of  the 
case,  to  determine.  And,  on  the  other  hand,  if  the  magistrate 
takes  insufficient  bail  he  is  liable  to  be  fined,  if  the  criminal 
doth  not  appear.  Bail  may  be  taken  either  in  court,  or  in  some 
particular  cases  by  the  sheriff,  coroner,  or  other  magistrate,  but 
most  usually  by  the  justices  of  the  peace.  Regularly,  in  all 
offences  either  against  the  common  law  or  act  of  parliament, 
that  are  below  felony,  the  offender  ought  to  be  admitted  to  bail, 
unless  it  be  prohibited  by  some  special  act  of  parliament.  In 
order,  therefore,  more  precisely  to  ascertain  what  offences  are 
bailable. 

Offences  not  hailahle.  Let  us  next  see,  who  may  not  be 
admitted  to  bail,  or  what  offences  are  not  bailable.  And  here 
I  shall  not  consider  any  one  of  these  cases  in  which  bail  is 
ousted  by  statute,  from  prisoners  convicted  of  particular 
offences:  for  then  such  imprisonment  without  bail  is  part  of 
their  sentence  and  punishment.  But,  where  the  imprisonment 
is  only  for  safe  custody  before  the  conviction,  and  not  for  pun- 
ishment afterwards,  in  such  cases  bail  is  ousted  or  taken  away, 
wherever  the  offence  is  of  a  very  enormous  nature;  for  then 
the  public  is  entitled  to  demand  nothing  less  than  the  highest 
security  that  can  be  given,  viz.,  the  body  of  the  accused;  in 
order  to  insure  that  justice  shall  be  done  upon  him  if  guilty. 
Such  persons,  therefore,  as  the  author  of  the  Mirror  observes, 
have  no  other  sureties  but  the  four  walls  of  the  prison.     By 
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the  ancient  common  law,  before  and  since  the  Conquest,  all 
felonies  were  bailable,  till  murder  was  excepted  by  statute:  so 
that  persons  might  be  admitted  to  bail  before  conviction  almost 
in  every  case. 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party 
cannot  find  bail,  he  is  to  be  committed  to  the  county  gaol  by  the 
mittimus  (we  send  or  commit)  of  the  justice,  or  warrant  under 
his  hand  and  seal,  containing  the  cause  of  his  commitment: 
there  to  abide  till  delivered  by  due  course  of  law.  But  this 
imprisonment,  as  has  been  said,  is  only  for  safe  custody,  and 
not  for  punishment:  therefore,  in  this  dubious  interval  between 
the  commitment  and  trial,  a  prisoner  ought  to  be  used  with  the 
utmost  humanity;  and  neither  be  loaded  with  needless  fetters, 
nor  subjected  to  other  hardships  than  such  as  are  absolutely 
requisite  for  the  purpose  of  confinement  only ;  though  what  are 
so  requisite  must  too  often  be  left  to  the  discretion  of  the  gaolers ; 
who  are  frequently  a  merciless  race  of  men,  and,  by  being  con- 
versant in  scenes  of  misery,  steeled  against  any  tender  sensation. 
Yet  the  law  (as  formerly  held)  would  not  justify  them  in 
fettering  a  prisoner,  unless  where  he  was  unruly,  or  had 
attempted  to  escape. 

6.  Indictment,  or  formal  accusation. — The  next  step  towards 
the  punishment  of  offenders  is  their  prosecution,  or  the  manner 
of  their  formal  accusation.  And  this  is  either  upon  a  previous 
finding  of  the  fact  by  an  inquest  or  grand  jury;  or  without 
such  previous  finding. 

An  indictment  is  a  written  accusation  of  one  or  more  persons 
of  a  crime  or  misdemeanor,  preferred  to,  and  presented  upon 
oath  by,  a  grand  jury.  To  this  end  the  sheriff  of  every  county 
is  bound  to  return  to  every  session  of  the  peace,  and  every  com- 
mission of  oyer  and  terminer,  and  of  general  gaol  delivery, 
twenty-four  good  and  lawful  men  of  the  county,  some  out  of 
every  hundred,  to  inquire,  present,  do,  and  execute  all  those 
things  which,  on  the  part  of  our  lord  the  king,  shall  then 
and  there  be  commanded  them.  This  grand  jury  are  previously 
instructed  in  the  articles  of  their  inquiry,  by  a  charge  from  the 
judge  who  presides  upon  the  bench.  They  then  withdraw  to 
sit  and  receive  indictments,  which  are  preferred  to  them  in  the 
name  of  the  king,  but  at  the  suit  of  any  private  prosecutor; 
and  they  are  only  to  hear  evidence  on  behalf  of  the  prosecution : 
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for  the  finding  of  an  indictment  is  only  in  the  nature  of  an 
inquiry  or  accusation,  which  is  afterwards  to  be  tried  and  deter- 
mined ;  and  the  grand  jury  are  only  to  inquire,  upon  their  oaths, 
whether  there  be  sufficient  cause  to  call  upon  the  party  to 
answer  it.  A  grand  jury,  however,  ought  to  be  thoroughly 
persuaded  of  the  truth  of  an  indictment,  so  far  as  their  evidence 
goes ;  and  not  to  rest  satisfied  merely  with  remote  probabilities : 
a  doctrine  that  might  be  applied  to  very  oppressive  purposes. 

Venue.  The  grand  jury  are  sworn  to  inquire,  only  for  the 
body  of  the  county,  pro  corpore  comitatus;  and  therefore  they 
cannot  regularly  inquire  of  a  fact  done  out  of  that  county  for 
which  they  are  sworn,  unless  particularly  enabled  by  an  act  of 
parliament.  But,  in  general,  all  offences  must  be  inquired  into, 
as  well  as  tried,  in  the  county  where  the  fact  is  committed.  Yet, 
if  larceny  be  eommittel  in  one  county,  and  the  goods  carried 
into  another,  the  offender  may  be  indicted  in  either;  for  the 
offence  is  committed  in  both.  Or  he  may  be  indicted  in  England 
for  larceny  in  Scotland,  and  carrying  the  goods  with  him  into 
England,  or  vice  versa;  or  for  receiving  in  one  part  of  the 
united  kingdom  goods  that  have  been  stolen  in  another.  But 
for  robbery,  burglary,  and  the  like,  he  can  only  be  indicted  where 
the  fact  was  actually  committed ;  for  though  the  carrying  away 
and  keeping  of  the  goods  is  a  continuation  of  the  original  tak- 
ing, and  is  therefore  larceny  in  the  second  county,  yet  it  is  not 
a  robbery  or  burglary  in  that  jurisdiction. 

Finding  the  indictment.  "When  the  grand  jury  have  heard 
the  evidence,  if  they  think  it  a  groundless  accusation,  they  used 
formerly  to  endorse  on  the  back  of  the  bill,  "ignoramus";  or, 
we  know  nothing  of  it :  intimating,  that  though  the  facts  might 
possibly  be  true,  that  truth  did  not  appear  to  them:  but  now, 
they  assert  in  English  more  absolutely,  "not  a  true  bill";  or 
(which  is  the  better  way)  "not  found";  and  then  the  party 
is  discharged  without  farther  answer.  But  a  fresh  bill  may 
afterwards  be  preferred  to  a  subsequent  grand  jury.  If  they 
are  satisfied  of  the  truth  of  the  accusation,  they  then  endorse 
upon  it,  "a  true  bill;"  anciently  "hUla  vera."  The  indictment 
is  then  said  to  be  found,  and  the  party  stands  indicted.  But 
to  find  a  bill  there  must  at  least  twelve  of  the  jury  agree :  for 
so  tender  is  the  law  of  England  of  the  lives  of  the  subjects, 
that  no  man  can  be  convicted  at  the  suit  of  the  king  of  any 
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capital  oflfence,  unless  by  the  unanimous  voice  of  twenty-four  of 
his  equals  and  neighbors :  that  is,  by  twelve  at  least  of  the  grand 
jury,  in  the  first  place,  assenting  to  the  accusation:  and  after- 
wards, by  the  whole  petit  jury,  of  twelve  more,  finding  him 
guilty,  upon  his  trial.  But  if  twelve  of  the  grand  jury  assent, 
it  is  a  good  presentment,  though  some  of  the  rest  disagree. 
And  the  indictment,  when  so  found,  is  publicly  delivered  into 
court. 

7.  Technicalities  of  criminal  pleading  of  indictment. — ^In- 
dictments must  have  a  precise  and  sufficient  certainty.  By 
statute  1  Hen.  V,  e.  5,  all  indictments  must  set  forth  the  christian 
name,  simame,  and  addition  of  the  state,  and  degree,  mystery, 
town  or  place,  and  county  of  the  offender :  and  all  this  to  identify 
his  person.  The  time  and  place  are  also  to  be  ascertained  by 
naming  the  day  and  township,  in  which  the  fact  was  committed ; 
though  a  mistake  in  these  points  is  in  general  not  held  to  be 
material,  provided  the  time  be  laid  previous  to  the  finding  of 
the  indictment,  and  the  place  to  be  within  the  jurisdiction  of 
the  court;  unless  where  the  place  is  laid,  not  merely  as  a  ^i^ignue, 
but  as  a  part  of  the  description  of  the  fact.  But  sometimes  the 
time  may  be  very  material,  where  there  is  any  limitation  in 
point  of  time  assigned  for  the  prosecution  of  offenders:  as  by 
statute  7  Wm.  Ill,  c.  3,  ^diich  enacts,  that  no  prosecution  shall 
be  had  for  any  of  the  treasons  or  misprisions  therein  mentioned 
(except  an  assassination  designed  or  attempted  on  the  person  of 
the  king),  unless  the  bill  of  indictment  be  found  within  three 
years  after  the  offence  committed:  and  in  case  of  murder,  the 
time  of  the  death  must  be  laid  within  a  year  and  a  day  after 
the  mortal  stroke  was  given. 

Apt  words.  The  offence  itself  must  be  set  forth  with  clear- 
ness and  certainty;  and  in  some  crimes  particularly  words  of 
art  must  be  used,  which  are  so  appropriated  by  the  law  to  express 
the  precise  idea  which  it  entertains  of  the  offence,  that  no  other 
words,  however  synonymous  they  may  seem,  are  capable  of 
doing  it.  Thus,  in  treason,  the  facts  must  be  laid  to  be  done, 
"treasonably  and  against  his  allegiance,"  else  the  indictment  is 
void.  In  indictments  for  murder,  it  is  necessary  to  say  that 
the  party  indicted  "murdered,"  not  "killed,"  or  "slew,"  the 
other.  In  all  indictments  for  felonies,  the  adverb  "feloniously," 
must  be  used;    and  for  burglaries  also  "burglariter,"  or  in 

423 


424  BLACKSTONE'S  COMMENTARIES 

English,  "burglariously:"  and  all  these  to  ascertain  the  intent. 
In  rapes,  the.  word  "ravished"  is  necessary,  and  must  not  be 
expressed  by  any  periphrasis ;  in  order  to  ren'der  the  crime  cer- 
tain. So  in  larcenies  also  the  words  "feloniously  took  and  car- 
ried away, ' '  are  necessary  to  every  indictment :  for  these  can 
only  express  the  very  offence.  Also  in  indictments  for  murder, 
the  length  and  depth  of  the  wound  should  in  general  be  ex- 
pressed, in  order  that  it  may  appear  to  the  court  to  have  been 
of  a  mortal  nature;  but  if  it  goes  through  the  body,  then  its 
dimensions  are  immaterial,  for  that  is  apparently  sufficient  to 
have  been  the  cause  of  the  death.  Also  where  a  limb,  or  the 
like,  is  absolutely  cut  off,  there  such  description  is  impossible. 

Allegation  of  value.  Lastly,  in  indictments  the  value  of  the 
thing,  which  is  the  subject  or  instrument  of  the  offence,  must 
sometimes  be  expressed.  In  indictments  for  larcenies  this  is 
necessary,  that  it  may  appear  whether  it  be  grand  or  petit  lar- 
ceny; and  whether  entitled  or  not  to  the  benefit  of  clergy;  in 
homicides  of  aU  sorts  it  is  necessary ;  as  the  weapon  with  which 
it  is  committed  is  forfeited  to  the  king  as  a  deodand. 

8.  In  cases  of  high  treason. — ^It  is  enacted  by  statute  7  Wm. 
Ill,  c.  3,  first,  that  no  person  shall  be  tried  for  any  such  treason, 
except  an  attempt  to  assassinate  the  king,  unless  the  indictment 
be  found  within  three  years  after  the  offence  committed:  next, 
that  the  prisoner  shall  have  a  copy  of  the  indictment  (which 
includes  the  caption),  but  not  th&  names  of  the  witnesses,  five 
days  at  least  before  the  trial ;  that  is,  upon  the  true  construction 
of  the  act,  before  his  arraignment;  for  then  is  his  time  to  take 
any  exceptions  thereto,  by  way  of  plea  or  demurrer;  thirdly, 
that  he  shall  also  have  a  copy  of  the  panel  of  jurors  two  days 
before  his  trial;  and,  lastly,  that  he  shall  have  the  same  com- 
pulsive process  to  bring  in  his  witnesses  for  him  as  was  usual  to 
compel  their  appearance  against  him. 

9.  Prosecution  by  information. — The  remaining  methods  of 
prosecution  are  without  any  previous  finding  by  a  jury,  to  fix  the 
authoritative  stamp  of  verisimilitude  upon  the  accusation.  One 
of  these  by  the  common  law,  was  when  a  thief  was  taken  with 
the  mainour,  that  is,  with  the  thing  stolen  upon  him  in  manu  (in 
his  hand) .  For  he  might,  when  so  detected  flagrante  delicto  (in 
open  crime),  be  brought  into  court,  arraigned,  and  tried,  without 
indictment :  as  by  the  Danish  law  he  might  be  taken  and  hanged 
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upon  the  spot,  without  accusation  or  trial.  [This  is  long  since 
obsolete.]  But  these  informations  are  confined  by  the  consti- 
tutional law  to  mere  misdemeanors  only:  for,  wherever  any 
capital  offence  is  charged,  the  same  law  requires  that  the  accusa- 
tion be  warranted  by  the  oath  of  twelve  men ;  before  the  party 
shall  be  put  to  answer  it.  So  that  the  only  species  of  proceeding 
at  the  suit  of  the  Mng,  without  a  previous  indictment  or  present- 
ment by  a  grand  jury,  now  seems  to  be  that  of  information. 
When  the  offender  either  appears  voluntarily  to  an  indictment, 
or  was  before  in  custody,'or  is  brought  in  upon  criminal  process 
to  answer  it  in  the  proper  court,  he  is  immediately  to  be  arraigned 
thereon ;  which  is  the  fifth  stage  of  criminal  prosecution. 

10.  The  arraignment. — ^To  arraign  is  nothing  else  but  to 
call  the  prisoner  to  the  bar  of  the  court  to  answer  the  matter 
charged  upon  him  in  the  indictment.  The  prisoner  is  to  be 
called  to  the  bar  by  his  name;  and  it  is  laid  down  in  our 
ancient  books  that,  though  under  an  indictment  of  the  highest 
nature,  he  must  be  brought  to  the  bar  without  irons,  or  any 
manner  of  shackles  or  bonds :  unless  there  be  evident  danger  of 
an  escape,  and  then  he  may  be  secured  with  irons.  But  yet  in 
Layer's  case,  A.  D.  1722,  a  difference  was  taken  between  the  time 
of  arraignment  and  the  time  of  trial;  and  accordingly  the  pris- 
oner stood  at  the  bar  in  chains  during  the  time  of  his  arraignment. 
Identifying  the  prisoner.  When  he  is  brought  to  the  bar,  he 
is  called  upon  by  name  to  hold  up  his  hand;  which,  though  it 
may  seem  a  trifling  circumstance,  yet  is  of  this  importance,  that, 
by  the  holding  up  of  his  hand,  constat  de  persona  (there  is  evi- 
dence of  the  person),  and  he  owns  himself  to  be  of  that  name  by 
which  he  is  called.  However,  it  is  not  an  indispensable  cere- 
mony ;  for,  being  calculated  merely  for  the  purpose  of  identify- 
ing the  person,  any  other  acknowledgment  wiU  answer  the 
purpose  as  well;  therefore,  if  the  prisoner  obstinately  and  con- 
temptuously refuses  to  hold  up  his  hand,  but  confesses  he  is  the 
person  named,  it  is  fully  sufficient. 

Beading  the  indictment..  Then  the  indictment  is  to  be  read 
to  him  distinctly  in  the  English  tongue  (which  was  law,  even 
while  aU  other  proceedings  were  in  Latin),  that  he  may  fully 
understand  his  charge.  After  which  it  is  to  be  demanded  of  him 
whether  he  be  guilty  of  the  crime  whereof  he  stands  indicted, 
or  not  guilty. 
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Effect  of  silence  or  confession.  When  a  criminal  is  arraigned, 
he  either  stands  mute,  or  confesses  the  fact;  which  circumstances 
we  may  call  incidents  to  the  arraignment:  or  else  he  pleads  to 
the  indictment,  which  is  to  be  considered  as  the  next  stage  of 
proceedings.  If  the  prisoner  upon  his  arraignment  stands  mate, 
the  court  wiU  order  a  plea  of  non-guilty  to  be  entered  on  the 
minutes. 

Upon  a  simple  and  plain  confession,  the  court  hath  nothing  to 
do  but  to  award  judgment :  but  it  is  usually  very  backward  in 
receiviag  and  recording  such  confession,  out  of  tenderness  to 
the  life  of  the  subject;  and  will  generally  advise  the  prisoner  to 
retract  it,  and  plead  to  the  indictment. 

11.  Pleading  to  the  indictment. — ^We  are  now  to  consider 
the  plea  of  a  prisoner,  or  defensive  matter  alleged  by  him  on 
his  arraignment,  if  he  does  not  confess  or  stand  mute.  This  is 
either,  (1)  a  plea  to  the  jurisdiction;  (2)  a  demurrer;  (3)  a 
plea  in  abatement;  (4)  a  special  plea  in  bar;  or  (5)  the  general 
issue. 

(1)  A  plea  to  the  jurisdiction,  is  where  an  indictment  is  taken 
before  a  court  that  hath  no  cognizance  of  the  offence;  as  if  a 
man  be  indicted  for  a  rape  at  the  sheriff's  toum,  or  for  treason 
at  the  quarter  sessions :  in  these,  or  similar  cases,  he  may  except 
to  the  jurisdiction  of  the  court,  without  answering  at  all  to  the 
crime  alleged. 

(2)  A  demurrer  to  the  indictment.  This  is  incident  to  crim- 
inal cases,  as  well  as  civil,  when  the  fact  as  alleged  is  allowed 
to  be  true,  but  the  prisoner  joins  issue  upon  some  point  of 
law  in  the  indictment,  by  which  he  insists  that  the  fact,  as  stated, 
is  no  felony,  treason,  or  whatever  the  crime  is  alleged  to  be. 
Thus,  for  instance,  if  a  man  be  indicted  for  feloniously  stealing 
a  greyhound ;  which  is  an  animal  in  which  no  valuable  property 
can  be  had,  and  therefore  it  is  not  felony,  but  only  a  civil  tres- 
pass, to  steal  it:  in  this  ease  the  party  indicted  may  demur  to 
the  indictment ;  denying  it  to  be  felony,  though  he  confesses  the 
act  of  taking  it!  Some  have  held,  that  if,  on  demurrer,  the  point 
of  law  be  adjudged  against  the  prisoner,  he  shall  have  judgment 
and  execution,  as  if  convicted  by  verdict.  But  this  is  denied 
by  others,  who  hold,  that  in  such  case  he  shall  be  directed  and 
received  to  plead  the  general  issue,  not  guilty,  after  a  demurrer 
determined  against  him.    Which  appears  the  more  reasonable, 
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because  it  is  clear  that  if  the  prisoner  freely  discovers  the  fact 
in  court,  and  refers  it  to  the  opinion  of  the  court,  whether  it  be 
felony  or  no;  and  upon  the  fact  thus  shown  it  appears  to  be 
felony ;  the  court  will  not  record  the  confession ;  but  admit  him 
afterwards  to  plead  not  guilty.  And  this  seems  to  be  a  case  of 
the  same  nature,  being  for  the  most  part  a  mistake  in  point  of 
law,  and  in  the  conduct  of  his  pleading ;  and  though  a  man  by 
mispleading  may  in  some  cases  lose  his  property,  yet  the  law  will 
not  suffer  him  by  such  niceties  to  lose  his  life.  However,  upon 
this  doubt,  demurrers  to  indictments  are  seldom  used:  since  the 
same  advantages  may  be  taken  upon  a  plea  of  not  guilty;  or 
afterwards  in  arrest  of  judgment,  when  the  verdict  has  estab- 
lished the  fact. 

(3)  A  plea  in  abatement  is  principally  for  a  misnomer,  a 
wrong  name,  or  a  false  addition  to  the  prisoner.  As,  if  James 
Allen,  gentleman,  is  indicted  by  the  name  of  John  Allen,  esquire, 
he  may  plead  that  he  has  the  name  of  James,  and  not  of  John ; 
and  that  he  is  a  gentleman,  and  not  an  esquire.  And  if  either 
fact  is  found  by  a  jury,  then  the  indictment  shall  be  abated,  as 
writs  or  declarations  may  be  in  civil  actions ;  of  which  we  spoke 
at  large  in  a  preceding  part.  But,  in  the  end,  there  is  little 
advantage  accruing  to  the  prisoner  by  means  of  these  dilatory 
pleas ;  because,  if  the  exception  be  allowed,  a  new  bill  of  indict- 
ment may  be  framed,  according  to  what  the  prisoner  in  his  plea 
avers  to  be  his  true  name  and  addition.  For  it  is  a  rule,  upon 
all  pleas  in  abatement,  that  he  who  takes  advantage  of  a  flaw 
must  at  the  same  time  show  how  it  may  be  amended.  Let  us 
therefore  next  consider  a  more  substantial  kind  of  plea,  viz. : 

12.  Affirmative  pleas  in  bar. — Special  pleas  in  bar,  which 
go  to  the  merits  of  the  indictment,  and  give  a  reason  why  the 
prisoner  ought  not  to  answer  it  at  all,  nor  put  himself  upon  his 
trial  for  the  crime  alleged.  These  are  of  four  kinds :  a  former 
acquittal,  a  former  conviction,  a  former  attainder,  or  a  pardon. 
There  are  many  other  pleas,  which  may  be  pleaded  in  bar  of  an 
appeal ;  but  these  are  appKcable  to  both  appeals  and  indictments. 

Plea  of  former  acquittal.  First,  the  plea  of  autrefoits  acquit 
(or  a  former  acquittal),  is  grounded  on  this  universal  maxim  of 
the  common  law  of  England,  that  no  man  is  to  be  brought  into 
jeopardy  of  his  life  more  than  once  for  the  same  offence.  And 
hence  it  is  allowed  as  a  consequence,  that  when  a  man  is  once 
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fairly  found  not  guilty  upon  any  indictment,  or  other  prosecu- 
tion, before  any  court  having  competent  jurisdiction  of  the 
offence,  he  may  plead  such  acquittal  in  bar  of  any  subsequent 
accusation  for  the  same  crime. 

Former  conviction.  Secondly,  the  plea  of  autrefoits  convict, 
or  a  former  conviction  for  the  same  identical  crime,  though  no 
judgment  was  ever  given,  or  perhaps  wiU  be  (being  suspended 
by  the  benefit  of  clergy  or  other  causes),  is  a  good  plea  in  bar 
to  an  indictment.  And  this  depends  upon  the  same  principle  as 
the  former,  that  no  man  ought  to  be  twice  brought  in  danger  of 
his  life  for  one  and  the  same  crime.  Hereupon  it  has  been  held, 
that  a  conviction  of  manslaughter  is  a  bar  to  an  indictment  of 
murder ;  for  the  fact  prosecuted  is  the  same  in  both,  though  the 
offences  differ  in  coloring  and  in  degree.  It  is  to  be  observed, 
that  the  pleas  of  autrefoits  acquit-  and  autrefoits  convict,  or  a 
former  acquittal,  and  former  conviction,  must  be  upon  a  prose- 
cution for  the  same  identical  act  and  crime. 

Pardon.  .  Lastly,  a  pardon  may  be  pleaded  in  bar ;  as  at  once 
destroying  the  end  and  purpose  of  the  indictment,  by  remitting 
that  punishment  which  the  prosecution  is  calculated  to  inflict. 
There  is  one  advantage  that  attends  pleading  a  pardon  in  bar, 
or  in  arrest  of  judgment,  before  sentence  is  past ;  which  gives  it 
by  much  the  preference  to  pleading  it  after  sentence  or  attainder. 
This  is,  that  by  stopping  the  judgment  it  stops  the  attainder, 
and  prevents  the  corruption  of  the  blood;  which,  when  once 
corrupted  by  attainder,  cannot  afterwards  be  restored,  otherwise 
than  by  act  of  parliament.  But  as  the  title  of  pardons  is  ap- 
plicable to  other  stages  of  prosecution;  and  they  have  their 
respective  force  and  efficacy,  as  well  after  as  before  convictioii, 
outlawry,  or  attainder ;  I  shall  therefore  reserve  the  more  minute 
consideration  of  them  till  I  have  gone  through  every  other  title 
except  only  that  of  execution. 

Several  pleas  allowed.  Before  I  conclude  this  head  of  special 
pleas  in  bar,  it  will  be  necessary  once  more  to  observe,  that 
though  in  civil  actions  when  a  man  has  his  election  what  plea 
in  bar  to  make,  he  is  concluded  by  that  plea,  and  cannot  resort 
to  another  if  that  be  determined  against  him ;  (as  if,  on  an  action 
of  debt,  the  defendant  pleads  a  general  release,  and  no  such 
release  can  be  proved,  he  cannot  afterwards  plead  the  general 
issue,  nil  deiet  (he  owes  nothing),  as  he  might  at  first:  for  he 
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)'os  ui^dj  liis  election  what  plea  to  abide  by,  and  it  was  his  own 
folly  to  choose  a  rotten  defence;)  though,  I  say,  this  strictness 
is  observed  in  civil  actions,  quia  interest  reipuhlicm  ut  sit  finds 
litium  (because  it  is  for  the  public  good  that  there  be  an  end 
to  contentions) ;  yet  in  criminal  prosecutions  in  favorem  vitcB 
(from  a  regard  to  life),  as  well  upon  appeal  as  indictment,  when 
a  prisoner's  plea  in  bar  is  found  against  him  upon  issue  tried 
by  a  jury,  or  adjudged  against  him  in  poiat  of  law  by  the  court ; 
still  he  shall  not  be  concluded  or  convicted  thereon,  but  shall 
have  judgment  of  respondeat  ouster,  and  may  plead  over  to  the 
felony  the  general  issue,  not  guilty.  For  the  law  aUows  many 
pleas,  by  which  a  prisoner  may  escape  death ;  but  only  one  plea, 
in  consequence  whereof  it  can  be  inflicted:  viz.,  on  the  general 
issue,  after  an  impartial  examination  and  decision  of  the  fact, 
by  the  unanimous  verdict  of  a  jury.  It  remains,  therefore,  that 
I  consider 

13.  The  geaeral  issue. — The  general  issue,  or  plea  of  not 
guilty,  upon  which  plea  alone  the  prisoner  can  receive  his  final 
judgment  of  death.  In  case  of  an  indictment  of  felony  or  trea- 
son, there  can  be  no  special  justification  put  in  by  way  of  plea. 
As,  on  an  indictment  for  murder,  a  man  cannot  plead  that  it  was 
in  his  own  defence  against  a  robber  on  the  highway,  or  a  bur- 
glar; but  he  must  plead  the  general  issue,  not  guilty,  and  give 
this  special  matter  in  evidence.  For  (besides  that  these  pleas  do 
in  effect  amount  tathe  general  issue;  since,  if  true,  the  prisoner 
is  most  clearly  not  guilty)  as  the  facts  in  treason  are  laid  to  be 
done  proditorie  et  contra  ligeantiw  sum  debitum  (traitorously 
and  against  his  due  allegiance),  and,  in  felony,  that  the  killing 
was  done  feloniously,  these  charges  of  a  traitorous  or  felonious 
intent,  are  the  points  and  very  gist  of  the  indictment,  and  must 
be  answered  directly,  by  the  general  negative,  not  guilty;  and 
the  jury  upon  the  evidence  will  take  notice  of  any  defensive 
matter,  and  give  their  verdict  accordingly,  as  effectually  as  if  it 
were,  or  could  be,  specially  pleaded.  So  that  this  is,  upon  all 
accounts,  the  most  advantageous  plea  for  the  prisoner. 

When  the  prisoner  hath  thus  pleaded  not  guilty,  the  clerk  of 
the  assizes,  or  clerk  of  the  arraigns,  on  behalf  of  the  crown 
replies,  that  the  prisoner  is  guilty,  and  that  he  is  ready  to  prove 
him  so.  This  is  therefore  a  replication  on  behalf  of  the  king 
viva  voce  (by  word  of  mouth)  at  the  bar;  which  was  formerly 
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the  course  in  all  pleadings,  as  well  in  civil  as  in  criminal  causes. 
By  this  replication  the  king  and  the  prisoner  are  therefore  at 
issue;  for  we  may  remember  in  our  strictures  upon  pleadings, 
it  was  observed,  that  when  the  parties  come  to  a  fact,  which  is 
affirmed  on  one  side  and  denied  on  the  other,  then  they  are  said 
to  be  at  issue  in  poin^  of  fact. 

When  the  prisoner  has  thus  put  himself  upon  his  trial,  the 
clerk  answers  in  the  humane  language  of  the  law,  which  always 
hopes  that  the  party's  innocence  rather  than  his  guilt  may 
appear,  "God  send  thee  a  good  deliverance."  And  then  they 
proceed,  as  soon  as  conveniently  may  be,  to  the  trial ;  the  manner 
of  which  will  be  next  considered. 

14.  Selectiii^  the  jury. — "What  was  said  of  juries  in  general, 
and  the  trial  thereby,  in  civil  cases,  will  greatly  shorten  our  pres- 
ent remarks,  with  regard  to  the  trial  of  criminal  suits,  which 
trial  I  shall  consider  in  the  same  method,  that  I  did  the  former; 
by  following  the  order  and  course  of  the  proceedings  themselves, 
as  the  most  clear  and  perspicuous  way  of  treating  it. 

When,  therefore,  a  prisoner  on  his  arraignment  has  pleaded 
not  guilty,  and  for  his  trial  hath  put  himself  upon  the  country, 
which  country  the  jury  are,  the  sheriff  of  the  county  must  return 
a  panel  of  jurors,  liberos  et  legates  homines,  de  vicineto:  that  is, 
freeholders,  without  just  exception,  and  of  the  visne  or  neighbor- 
hood ;  which  is  interpreted  to  be  of  the  county  where  the  fact  is 
committed.  When  the  trial  is  called  on,  the  jurors  are  to  be 
sworn,  as  they  appear,  to  the  number  of  twelve,  unless  they  are 
challenged  by  the  party.  Challenges  may  here  be  made,  either 
on  the  part  of  the  king,  or  on  that  of  the  prisoner;  and  either 
to  the  whole  array,  or  to  the  separate  polls,  for  the  very  same 
reasons  that  they  may  be  made  in  civil  causes.  For  it  is  here  at 
least  as  necessary,  as  there,  that  the  sheriff  or  returning  officer 
be  totally  indifferent ;  and  that  the  particular  jurors  should  bo. 
not  liable  to  objection  either  propter  honoris  respectum,  propter 
defectum,  propter  affectum,  or  propter  delictum  (on  account  of 
dignity,  on  account  of  incompetency,  on  account  of  partialitj', 
on  account  of  the  commission  of  some  offence). 

Challenges  for  cause.  Challenges  upon  any  of  the  foregoing 
accounts  are  styled  challenges  for  cause ;  which  may  be  without 
stint  in  both  criminal  and  civil  trials.  But  in  criminal  cases,  or 
at  least  in  capital  ones,  there  is,  in  favorem  vitce  (from  a  regard 
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to  life),  allowed  to  the  prisoner  an  arbitrary  and  capricious 
species  of  challenge  to  a  certain  number  of  jurors,  without 
showing  any  cause  at  all;  which  is  called  a  peremptory  chal- 
lenge: a  provision  full  of  that  tenderness  and  humanity  to 
prisoners  for  which  our  English  laws  are  justly  famous.  This 
is  grounded  on  two  reasons.  (1)  As  every  one  must  be  sensible, 
what  sudden  impressions  and  unaccountable  prejudices  we  are 
apt  to  conceive  upon  the  bare  looks  and  gestures  of  another ;  and 
how  necessary  it  is,  that  a  prisoner  (when  put  to  defend  his 
life)  should  have  a  good  opinion  of  his  jury,  the  want  of  which 
might  totally  disconcert  him;  the  law  wills  not  that  he  should 
be  tried  by  any  one  man  against  whom  he  has  conceived  a  preju- 
dice, even  without  being  able  to  assign  a  reason  for  such  his 
dislike.  (2)  Because  upon  challenges  for  cause  shown,  if  the 
reason  assigned  prove  insufficient  to  set  aside  the  juror,  perhaps 
the  bare  questioning  his  indifference  may  sometimes  provoke  a 
resentment ;  to  prevent  all  ill  consequences  from  which  the  pris- 
oner is  still  at  liberty,  if  he  pleases,  peremptorily  to  set  him 
aside. 

Peremptory  challenges.  The  privilege  of  peremptory  chal- 
lenges, though  granted  to  the  prisoner,  is  denied  to  the  king  by 
the  statute  33  Edw.  I,  st.  4,  which  enacts,  that  the  king  shall 
challenge  no  jurors  without  assigning  a  cause  certain,  to  be  tried 
and  approved  by  the  court.  However,  it  is  held  that  the  king 
need  not  assign  his  cause  of  challenge,  till  all  the  panel  is  gone 
through,  and  unless  there  cannot  be  a  full  jury  without  the  per- 
son so  challenged.  And  then,  and  not  sooner,  the  king's  counsel 
must  show  the  cause :  otherwise  the  juror  shall  be  sworn. 

The  peremptory  challenges  of  the  prisoner  must,  however,  have 
some  reasonable  boundary;  otherwise  he  might  never  be  tried. 
This  reasonable  boundary  is  settled  by  the  common  law  to  be 
the  number  of  thirty-five;  that  is,  one  under  the  number  of 
three  full  juries.  For  the  law  judges  that  five-and-thirty  are 
fully  sufficient  to  allow  the  most  timorous  man  to  challenge 
through  mere  caprice ;  and  that  he  who  peremptorily  challenges 
a  greater  number,  or  three  full  juries,  has  no  intention  to  be 
tried  at  &,11. 

If,  by  reason  of  challenges  or  the  default  of  the  jurors,  a 
sufficient  number  cannot  be  had  of  the  original  panel,  a  tales 
may  be  awarded  as  in  civil  causes,  till  the  number  of  twelve  is 
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sworn,  "well  and  truly  to  try,  and  true  deliverance  make,  'be- 
tween our  sovereign  lord  the  king,  and  the  prisoner  whom  they 
have  in  charge;  and  a  true  verdict  to  give  according  to  the 
evidence." 

.15.  Order  of  trial — Counsel. — ^When  the  jury  is  sworn,  if 
it  be  a  cause  of  any  consequence^  the  indictment  is  usually 
opened,  and  the  evidence  marshaled,  examined,  and  enforced  by 
the  counsel  for  the  crown  or  prosecution.  But  it  was  formerly 
a  settled  rule  at  common  law,  that  no  counsel  should  be  allowed 
a  prisoner  upon  his  trial,  upon  the  general  issue,  in  any  capital 
crime,  unless  some  point  of  law  shall  arise  proper  to  be  debated. 
A  rule,  which  (however  it  may  be  palliated  under  cover  of  that 
noble  declaration  of  the  law,  when  rightly  imderstood,  that  the 
judge  shall  be  counsel  for  the  prisoner:  that  is,  shall  see  that 
the  proceedings  against  him  are  legal  and  strictly  regular)  seems 
to  be  not  at  all  of  a  piece  with  the  rest  of  the  humane  treatment 
of  prisoners  by  the  English  law.  For  upon  what  face  of  reason 
can  that  assistance  be  denied  to  save  the  life  of  a  man,  which  yet 
is  allowed  him  in  prosecutions  for  every  petty  trespass? 

16.  Evidence  in  criminal  cases. — The  doctrine  of  evidence 
upon  pleas  of  the  crown  is,  in  most  respects,  the  same  as  that 
upon  civil  actions.  There  are,  however,  a  few  leading  points, 
wherein,  by  several  statutes,  and  resolutions,  a  difference  is  made 
between  civil  and  criminal  evidence. 

Number  of  witnesses.  First,  in  all  cases  of  high  treason,  petit 
treason,  and  misprision  of  treason,  by  statutes  1  Edw.  VI,  c.  12, 
and  5  and  6  Edw.  VI,  c.  11,  two  lawful  witnesses  are  required 
to  convict  a  prisoner ;  unless  he  shall  willingly  and  without  vio- 
lence confess  the  same.  But  by  statute  7  Wm.  Ill,  c.  3,  in  prose- 
cutions for  those  treasons  to  which  that  extends,  the  same  rule 
(of  requiring  two  witnesses)  is  again  enforced;  with  this  addi- 
tion, that  the  confession  of  the  prisoner,  which  shall  countervail 
the  necessity  of  such  proof,  must  be  in  open  court. 

Confessions.  In  the  construction  of  which  act  it  hath  been 
holden,  that  a  confession  of  the  prisoner,  taken  out  of  court, 
before  a  magistrate  or  person  having  competent  authority  to 
take  it,  and  proved  by  two  witnesses,  is  sufficient  to  convict  him 
of  treason.  But  hasty,  unguarded  confessions,  made  to  persons 
having  no  such  authority,  ought  not  to  be  admitted  as  evidence 
under  this  statute.    And,  indeed,  even  in  eases  of  felony  at  the 
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common  law,  they  are  the  weakest,  and  most  suspicious  of  all 
testimony;  ever  liable  to  be  obtained  by  -artifice,  false  hopes, 
promises  of  favor,  or  menaces ,-  seldom  remembered  accurately,  or 
reported  with  due  precision;  and  incapable  in  their  nature  of 
being  disproved  by  other  negative  evidence.  By  the  same  statute 
7  Wm.  Ill,  it  is  declared,  that  both  witnesses  must  be  to  the 
same  overt  act  of  treason,  or  one  to  one  overt  act,  and  the  other 
to  another  overt  act,  of  the  same  species  of  treason,  and  not  of 
distinct  heads  or  kinds:  and  no  evidence  shall  be  admitted  to 
prove  any  overt  act  not  expressly  laid  in  the  indictment.  And, 
therefore,  in  Sir  John  Penwick's  case  in  King  "William's  time, 
where  there  was  but  one  witness,  an  aet  of  parliament  was  made 
on  purpose  to  attaint  him  of  treason,  and  he  was  executed.  But 
in  almost  every  other  accusation  one  positive  witness  is  sufficient. 
Baron  Montesquieu  lays  it  down  for  a  rule,  that  those  laws  which 
condemn  a  man  to  death  in  any  case  on  the  deposition  of  a  single 
witness,  are  fatal  to  liberty;  and  he  adds  this  reason,  that  the 
witness  who  afSrms,  and  the  accused  who  denies,  make  an  equal 
balance ;  there  is  a  necessity,  therefore,  to  call  in  a  third  man  to 
incline  the  scale.  •  ■ 

But  this  seems  to  be  carrying  matters  too  far:  for  there -are 
some  crimes  in  which  the  very  privacy  of  their  nature  excludes 
the  possibility  of  having  more  than  one  witness;  must  these, 
therefore,  escape  unpunished?  Neither,  indeed,  is  the  bare 
denial  of  the  person  accused  equivalent  to  the  positive  oath  of  a 
disinterested  witness.  In  eases  of  indictment  for  perjury,  this 
doctrine  is  better  founded ;  and  there  our  law  adopts  it :  for  one 
witness  is  not  allowed  to  convict  a  man  indicted  for  perjury; 
because  then  there  is  only  one  oath  against  another.  In  cases 
of  treason,  also,  there  is  the  accused's  oath  of  allegiance,  to 
counterpoise  the  information  of  a  single  witness;  and  that  may 
perhaps  be  one  reason  why  the  law  requires  a  double  testimony 
to  convict  him :  though  the  principal  reason,  undoubtedly,  is  to 
secure  the  subject  from  being  sacrificed  to  fictitious  conspiracies, 
which  have  been  the  engines  of  profligate  and  crafty  politicians 
in  all  ages. 

Handwriting.  Secondly,  though  from  the  reversal  of  Colonel 
Sidney's  attainder  by  an  act  of  parliament  in  1689,  it  may  be 
collected,  that  the  mere  similitude  of  handwriting  in  two  papers 
shown  to  a  jury,  without  other  concurrent  testimony,  is  no  evi- 
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dence  that  both  were  written  by  the  same  person ;  yet  undoubt- 
edly the  testimony  of  witnesses,  well  acquainted  with  the  party's 
hand,  that  they  believe  the  paper  to  have  been  written  by  him 
is  evidence  to  be  left  to  a  jury. 

All  circumstantial  evidence  of  felony  should  be  weighed  cau- 
tiously ;  for  the  law  holds  that  it  is  better  that  ten  guilty  persons 
escape,  than  that  one  innocent  suffer.  And  Sir  Matthew  Hale 
in  particular  lays  down  two  rules  most  prudent  and  necessary 
to  be  observed:  (1)  Never  to  convict  a  man  for  stealing  the 
goods  of  a  person  unknown,  merely  because  he  will  give  no 
account  of  how  he  came  by  them,  unless  an  actual  felony  be 
proved  of  such  goods;  and  (2)  never  to  convict  any  person  of 
murder  or  manslaughter,  tiU  at  least  the  body  be  found  dead; 
on  account  of  two  instances  he  mentions,  where  persons  were 
executed  for  the  murder  of  others,  who  were  then  alive,  but 
missing. 

17.  The  verdict. — When  the  evidence  on  both  sides  is  closed, 
and  indeed  when  any  evidence  hath  been  given,  the  jury  cannot 
be  discharged  (unless  in  cases  of  evident  necessity)  till  they 
have  given  in  their  verdict ;  but  are  to  consider  of  it,  and  deliver 
it  in,  with  the  same  forms  as  upon  civil  causes ;  only  they  cannot, 
in  a  criminal  case  which  touches  life  or  member,  give  a  privy 
verdict.  But  the  judges  may  adjourn  while  the  jury  are  with- 
drawn to  confer,  and  return  to  receive  the  verdict  in  open  court. 
And  such  public  or  open  verdict  may  be  either  general,  guilty, 
or  not  guilty;  or  special,  setting  forth  all  the  circumstances  of 
the  case,  and  praying  the  judgment  of  the  court,  whether,  for 
instance,  on  the  facts  stated,  it  be  murder,  manslaughter,  or  no 
crime  at  all.  This  is  where  they  doubt  the  matter  of  law,  and 
therefore  choose  to  leave  it  to  the  determination  of  the  court; 
though  they  have  an  unquestionable  right  of  determining  upon 
all  the  circumstances,  and  finding  a  general  verdict,  if  they  think 
proper  to  so  hazard  a  breach  of  their  oaths.  Where  contrary  to 
evidence  the  jury  have  found  the  prisoner  guilty,  their  verdict 
may  be  set  aside,  and  a  new  trial  granted  by  the  court.  But 
there  hath  yet  been  no  instance  of  granting  a  new  trial  where 
the  prisoner  was  acquitted  upon  the  first. 

If  the  jury,  therefore,  find  the  prisoner  not  guilty,  he  is  then 
forever  quit  and  discharged  of  the  accusation.  And  upon  such 
his  acquittal,  or  discharge  for  want  of  prosecution,  he  shall 
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be  immediately  set  at  large  without  payment  of  any  fee  to  the 
gaoler. 

18.  Restitution  of  stolen  goods. — On  a  conviction  of  larceny, 
in  particular,  the  prosecutor  shall  have  restitution  of  his  goods, 
by  virtue  of  the  statute  21  Hen.  VIII,  c.  11.  For,  by  the  common 
law,  there  was  no  restitution  of  goods  upon  an  indictment, 
because  it  is  at  the  suit  of  the  king  only;  and  therefore  the 
party  was  enforced  to  bring  suit,  in  order  to  have  his  goods 
again.  But,  it  being  considered  that  the  party  prosecuting  the 
offender  by  indictment,  deserves  encouragement  this  statute  was 
made,  which  enacts,  that  if  any  person  be  convicted  of  larceny, 
by  the  evidence  of  the  party  robbed,  he  shall  have  full  restitu- 
tion of  his  money,  goods  and  chattels ;  or  the  value  of  them  out 
of  the  offender's  goods,  if  he  has  any,  by  a  writ  to  be  granted 
by  the  justices.  And  it  is  now  usual  for  the  court,/ upon  the 
condition  of  a  felon,  to  order,  without  any  writ,  immediate 
restitution  of  such  goods  as  are  brought  into  court,  to  be  made 
to  the  several  prosecutors.  Or  else,  secondly,  without  such  writ 
of  restitution,  the  party  may  peaceably  retake  his  goods,  wher- 
ever he  happens  to  find  them,  unless  a  new  property  be  fairly 
acquired  therein.  Or,  lastly,  if  the  felon  be  convicted  and  par- 
doned, or  be  allowed  his  clergy,  the  party  robbed  may  bring  his 
action  of  trover  against  him  for  his  goods;  and  recover  a  satis- 
faction in  damages.  But  such  action  lies  not  before  prosecution ; 
for  so  felonies  would  be  made  up  and  healed :  and  also  recaption 
is  unlawful,  if  it  be  done  with  intention  to  smother  or  compound 
the  larceny. 

19.  Compromising  tiie  punishment. — It  is  not  uncommon, 
when  a  person  is  convicted  of  a  misdemeanor,  which  principally 
and  more  immediately  affects  some  individual,  as  a  battery,  im- 
prisonment or  the  like,  for  the  court  to  permit  the  defendant  to 
speak  with  the  prosecutor,  before  any  judgment  is  pronounced; 
and  if  the  prosecutor  declares  himself  satisfied,  to  inflict  but  a 
.trivial  punishment.  This  is  done  to  reimburse  the  prosecutor 
his  expenses,  and  make  him  some  private  amends,  without  the 
trouble  and  circuity  of  a  civil  action.  But  it  surely  is  a  dan- 
gerous practice;  and  though  it  may  be  intrusted  to  the  pru- 
dence and  discretion  of  the  judges  in  the  superior  courts  of 
record,  it  ought  never  to  be  allowed  in  local  or  inferior  jurisdic- 
tions, such  as  the  Quarter  sessions;  where  prosecutions  for  as- 
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saults  are  by  these  means  too  frequently  commenced  rather  for 
private  lucre  than  fqr  the  great  ends  of  public  justice.  Above 
all,  it  should  neVer  be  suffered  where  the  testimony  of  the  prose- 
cutor himself  is  necessary  to  convict  the  defendant:  for,  by 
these  means,  the  rules  of  evidence  are  entirely  subverted;  the 
prosecutor  becomes  in  effect  a  plaintiff,  and  yet  is  suffered  to  bear 
witness  for  himself.  Nay,  even  a  voluntary  forgiveness  by  the 
party  injured  ought  not,  in  true  policy,  to  intercept  the  stroke 
of  justice.  "This,"  says  an  elegant  writer,  who  pleads  with 
equal  strength  for  the  certainty  as  for  the  lenity  of  punishment, 
"may  be  an  act  of  good  nature  and  humanity,  but  is  contrary  to 
the  good  of  the  public.  For,  although  a  private  citizen  may 
dispense  with  satisfaction  for  his  private  injury,  he  cannot 
remove  the  necessity  of  public  example.  The  right  of  punishing 
belongs  not  to  any  one  individual  in  particular,  but  to  the  society 
in  general,  or  the  sovereign  who  represents  that  society:  and  a 
man  may  renounce  his  own  portion  of  this  right,  but  he  cannot 
give  up  that  of  others." 

20.  Fronoimcing  judgment. — When,  upon  a  capital  charge, 
the  jury  have  brought  in  their  verdict  guilty,  im  the  presence 
of  the  prisoner,  he  is  either  immediately,  or  at  a  convenient 
time  soon  after,  asked  by  the  court  if  he  has  anything  to  offer 
why  judgment  should  not  be  awarded  against  him.  And  ia  case 
the  defendant  be  found  guilty  of  a  misdemeanor  (the  trial  of 
which  may,  and  does  usually,  happen  in  his  absence,  after  he 
has  once  appeared) ,  a  capias  is  awarded  and  issued,  to  bring  him 
in  to  receive  his  judgment;  and,  if  he  absconds,  he  may  be 
prosecuted  even  to  outlawry. 

Arrest  of  judgment.  But  whenever  he  appears  in  person, 
upon  either  a  capital  or  inferior  conviction,  he  may,  at  this 
period,  as  well  as  at  his  arraignment,  offer  any  exceptions  to 
the  indictment,  in  arrest  or  stay  of  judgment:  as  for  want  of 
sufficient  certainty  in  setting  forth"  either  the  person,  the  time, 
the  place,  or  the  offence.  And,  if  the  objections  be  valid,  the 
whole  proceedings  shall  be  set  aside;  but  the  party  may  be 
indicted  again-. 

Technicalities  may  he  interposed.  And  we  may  take  notice, 
(1.)  That  none  of  the  statutes  of  jeofails,  for  amendment  of 
errors,  extend  to  indictments  or  proceedings  in  criminal  cases; 
and  therefore  a  defective  indictment  is  not  aided  by  a  verdict, 
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as  defective  pleadings  in  civil  cases  are.  (2.)  That,  in  favor 
of  life,  great  strictness  has  at  all  times  been  observed,  in  every 
point  of  an  indictment.  Sir  Matthew  Hale  indeed  complains, 
"that  this  strictness  is  grown  to  be  a  blemish  and  incon- 
venience in  the  law,  and  the  administration  thereof:  for  that 
more  offenders  escape  by  the  over-easy  ear  given  to  excep- 
tions in  indictments,  than  by  their  own  innocence."  And 
yet  no  man  was  more  tender  of  life  than  this  truly  excellent 
judge. 

The  judgment  of  sentence.  If  all  these  resources  fail,  the 
court  must  pronounce  that  judgment  which  the  law  hath  an- 
nexed to  the  crime,  and  which  hath  been  constantly  mentioned, 
together  with  the  crime  itself,  in  some  or  other  of  the  former 
chapters.  Of  these,  some  are  capital,  which  extend  to  the  life 
of  the  offender,  and  consist  generally  in  being  hanged  by  the 
neck  till  dead;  though  in  very  atrocious  crimes  other  circum- 
stances of  terror,  pain  or  disgrace,  are  superadded;  as,  in  trea- 
sons of  all  kinds,  being  drawn  or  dragged  to  the  place  of 
execution. 

21.  Writ  of  error. — ^A  judgment  may  be  reversed  by  writ 
of  error:  which  lies  from  all  inferior  criminal  jurisdictions  to 
the  court  of  king's  bench,  and  from  the  king's  bench  to  the 
house  of  peers;  and  may  be  brought  for  notorious  mistakes  in 
the  judgment  or  other  parts  of  the  record :  as,  where  a  man  is 
found  guilty  of  perjury  and  receives  the  judgment  of  felony, 
or  for  other  less  palpable  errors ;  such  as  any  irregularity,  omis- 
sion, or  want  of  form  in  the  process  of  outlawry,  or  proclama- 
tions; the  want  of  a  proper  addition  to  the  defendant's  name, 
according  to  the  statute  of  additions;  for  not  properly  naming 
the  sheriff  or  other  ofScer  of  the  court,  or  not  duly  describing 
where  his  county  court  was  held;  for  laying  an  offence  com- 
mitted in  the  time  of  the  late  king,  to  be  done  against  the  peace 
of  the  present ;  and  for  many  other  similar  causes,  which  (though 
allowed  out  of  tenderness  to  life  and  liberty)  are  not  much  to 
the  credit  or  advancement  of  the  national  justice.  These  writs 
of  error,  to  reverse  judgments  in  case  of  misdemeanors,  are  not 
to  be  allowed  of  course,  but  on  sufficient  probable  cause  shown 
to  the  attorney-general ;  and  then  they  are  understood  to  be 
grantable  of  common  right,  and  ex  debito  justitice  (as  a  matter 
of  right). 
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.  22.  Reprieves  and  pardons. — The  only  other  remaining 
ways  of  avoiding  the  execution  of  the  judgment  are  by  a  re- 
prieve, or  a  pardon ;  whereof  the  former  is  temporary  only,  the 
latter  permanent. 

A  reprieve,  from  reprendre,  to  take  back,  is  the  withdrawing 
of  a  sentence  for  an  interval  of  time;  whereby  the  execution  is 
suspended.  This  may  be,  first,  ex  arbitrio  judicis  (at  the  will 
of  the  judge) ;  either  before  or  after  judgment;  as  where  the 
judge  is  not  satisfied  with  the  verdict,  or  the  evidence  is  sus- 
picious, or  the  indictment  is  insufficient,  or  he  is  doubtful 
whether  the  offence  be  withia  clergy;  or  sometimes  if  it  be  a 
small  felony,  or  any  favorable  circumstances  appear  in  the 
criminal's  character,  in  order  to  give  room  to  apply  to  the 
crown  for  either  an  absolute  or  conditional  pardon.  These 
arbitrary  reprieves  may  be  granted  or  taken  off  by  the  justices 
of  gaol  delivery,  although  their  session  be  finished,  and  their 
commission  expired ;  but  this  rather  by  common  usage,  than  of 
strict  right.  Reprieves  may  also  be  ex  necessitate  legis  (from 
legal  necessity) :  as,  where  a  woman  is  capitally  convicted,  and 
pleads  her  pregnancy ;  though  this  is  no  cause  to  stay  the  judg- 
ment, yet  it  is  to  respite  the  execution  till  she  be  delivered. 
This  is  a  mercy  dictated  by  the  law  of  nature,  in  favorem  proUs 
(in  favor  of  the  offspring) . 

Another  cause  of  regular  reprieve  is,  if  the  offender  becomes 
non  compos  between  the  judgment  and  the  award  of  execution: 
for  regularly,  as  was  formerly  observed,  though  a  man  be  compos 
when  he  commits  a  capital  crime,  yet  if  he  becomes  non  compos 
after,  he  shall  not  be  indicted ;  if  after  indictment,  he  shall  not 
be  convicted ;  if  after  conviction,  he  shall  not  receive  judgment ; 
if  after  judgment,  he  shall  not  be  ordered  for  execution:  for 
"furiosus  solo  furore  punitur"  (a  madman  is  punished  by  his 
madness  alone),  and  the  law  knows  not  but  he  might  have 
offered  some  reason,  if  in  his  senses,  to  have  stayed  these  re- 
spective proceedings. 

Pardon.  If  neither  pregnancy,  insanity,  non-identity,  nor 
other  plea,  will  avail  to  avoid  the  judgment,  and  stay  the  execu- 
tion consequent  thereupon,  the  last  and  surest  resort  is  in  the 
king's  most  gracious  pardon;  the  granting  of  which  is  the 
most  amiable  prerogative  of  the  crown.  Law  (says  an  able 
writer)  cannot  be  framed  on  principles  of  compassion  to  guilt; 
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yet  justice,  by  the  constitution  of  England,  is  bound  to  be  ad- 
ministered in  mercy ;  this  is  promised  by  the  king  in  his  corona- 
tion oath,  and  it  is  that  act  of  his  government  which  is  the  most 
personal;  and  most  entirely  his  own.  The  king  himself  con- 
demns no  man;  that  rugged  task  he  leaves  to  his  courts  of 
justice :  the  great  operation  of  his  sceptre  is  mercy. 

A  pardon  may  also  be  conditional;  that  is,  the  king  may 
extend  his  mercy  upon  what  terms  he  pleases;  and  may  annex 
to  his  bounty  a  condition  either  precedent  or  subsequent,  on 
the  performance  whereof  the  validity  of  the  pardon  will  de- 
pend ;  and  this  by  the  common  law. 
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PART  IX 
CONSTITUTIONAL  LAW 

CHAPTER  XLIV. 
BASIS  AND  FORMS  OF  GOVERNIVEENT. 

1.  A  state  as  a  political  association. — ^A  state  is  a  collective 
body,  composed  of  a  multitude  of  individuals,  united  for  their 
safety  and  convenience,  and  intending  to  act  together  as  one 
man.  If  it  therefore  is  to  act  as  one  man,  it  ought  to  act  by 
one  uniform  will.  But,  inasmuch  as  political  communities  are 
made  up  of  many  natural  persons,  each  of  whom  has  his  par- 
ticular will  and  inclination,  these  several  wills  cannot  by  any 
natural  union  be  joined  together,  or  tempered  and  disposed  into 
a  lasting  harmony,  so  as  to  constitute  and  produce  that  one 
uniform  will  of  the  whole.  It  can  therefore  be  no  otherwise 
produced  than  by  a  political  union;  by  the  consent  of  all  per- 
sons to  submit  their  own  private  wills  to  the  will  of  one  man, 
or  of  one  or  more  assemblies  of  men,  to  whom  the  supreme 
authority  is  entrusted;  and  this  will  of  that  one  man,  or  assem- 
blage of  men,  is  in  different  states,  according  to  their  different 
constitutions,  understood  to  be  law. 

This  naturally  leads  us  into  a  short  inquiry  concerning  the 
nature  of  society  and  civil  government;  and  the  natural  inherent 
right  that  belongs  to  the  sovereignty  of  a  state,  wherever  that 
sovereignty  may  be  lodged,  of  making  and  enforcing  laws. 

Theory  of  a  social  compact.  The  only  true  and  natural  foun- 
dations of  society  are  the  wants  and  the  fears  of  individuals. 
Not  that  we  can  believe,  T^ith  some  theoretical  writers,  that  there 
ever  was  a  time  when  there  was  no  such  thing  as  society  either 
natural  or  civil;  and  that,  from  the  impulse  of  reason,  and 
through  a  sense  of  their  wants  and  weaknesses,  individuals  met 
together  in  a  large  plain,  entered  into  an  original  contract,  and 
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chose  the  tallest  man  present  to  be  their  governor.  This  notion 
of  an  actually  existing  unconnected  state  of  nature,  is  too  wild 
to  be  seriously  admitted:  and  besides  it  is  plainly  contradictory 
to  the  revealed  accounts  of  the  primitive  origin  of  mankind,  and 
their  preservation  two  thousand  years  afterwards;  both  which 
were  effected  by  the  means  of  single  families.  These  formed  the 
first  natural  society  among  themselves;- which,  every  day  ex- 
tending its  limits,  laid  the  first  though  imperfect  rudiments  of 
civil  or  political  society:  and  when  it  grew  too  large  to  subsist 
with  convenience  in  that  pastoral  state,  wherein  the  patriarchs 
appeared  to  have  lived,  it  necessarily  subdivided  itself  by  various 
migrations  into  more.  Afterwards,  as  agriculture  increased, 
which  employs  and  can  maintain  a  much  greater  number  of 
hands,  migrations  became  less  frequent:  and  various  tribes, 
which  had  formerly  separated,  reimited  again;  sometimes  by 
compulsion  and  conquest,  sometimes  by  accident,  and  sometimes 
perhaps  by  compact. 

But  though  society  had  not  its  formal  beginning  from  any 
convention  of  individuals,  actuated  by  their  wants  and  their 
fears;  yet  it  is  the  sense  of  their  weakness  and  imperfection 
that  keeps  mankind  together;  that  demonstrates  the  necessity 
of  this  union ;  and  that  therefore  is  the  solid  and  natural  founda- 
tion, as  well  as  the  cement  of  civil  society.  And  this  is  what 
we  mean  by  the  original  contract  of  society ;  which,  though  per- 
haps in  no  instance  it  has  ever  been  formally  expressed  at  the 
first  institution  of  a  state,  yet  in  nature  and  reason  must  always 
be  understood  and  implied,  in  the  very  act  of  associating  to- 
gether: namely,  that  the  whole  should  protect  all  its  parts,  and 
that  every  part  should  pay  obedience  to  the  will  of  the  whole, 
or,  in  other  words,  that  the  community  should  guard  the  rights 
of  each  individual  member,  and  that  (in  return  for  this  pro- 
tection) each  individual  should  submit  to  the  laws  of  the  com- 
munity; without  which  submission  of  all  it  was  impossible  that 
protection  could  be  certainly  extended  to  any. 

2.  Who  is  entitled  to  govern. — ^Por  when  civil  society  is 
once  formed,  government  at  the  same  time  results  of  course,  as 
necessary  to  preserve  and  to  keep  that  society  in  order.  Unless 
some  superior  be  constituted,  whose  commands  and  decisions 
all  the  members  are  bound  to  obey,  they  would  still  remain  as 
in  a  state  of  nature,  without  any  judge  upon  earth  to  define 

441 


442  BLACKSTONB'S  COMMENTARIES 

their  several  rights,  and  redress  their  several  wrongs.  But,  as 
all  the  members  which  compose  this  society  were  naturally  equal, 
it  may  be  asked,  in  whose  hands  are  the  reins  of  government  to 
be  intrusted?  To  this  the  general  answer  is  easy:  but  the  ap- 
plication of  it  to  particular  eases  has  occasioned  one-half  of 
those  mischiefs  which  are  apt  to  proceed  from  misguided  political 
zeal.  In  general,  all  mankind  will  agree  that  government  should 
be  reposed  in  such  persons  in  whom  those  qualities  are  most 
likely  to  be  found,  the  perfection  of  which  is  among  the  at- 
tributes of  Him  who  is  emphatically  styled  the  Supreme  Being ; 
the  three  grand  requisites,  I  mean,  of  wisdom,  of  goodness,  and 
of  power;  wisdom,  to  discern  the  real  interest  of  the  community; 
goodness,  to  endeavor  always  to  pursue  that  real  interest;  and 
strength,  or  power,  to  carry  this  knowledge  and  intention  into 
action.  These  are  the  natural  foundations  of  sovereignty,  and 
these  are  the  requisites  that  ought  to  be  found  in  every  well 
constituted  frame  of  government.  For  the  true  idea  of  govern- 
ment and  magistracy  wUl  be  found  to  consist  in  this,  that  some 
few  men  are  deputed  by  many  others  to  preside  over  public 
affairs,  so  that  individuals  may  the  better  be  enabled  to  attend 
their  private  concerns. 

3.  Sovereignty. — How  the  several  forms  of  government  we 
now  see  in  the  world  at  first  actually  began,  is  matter  of  great 
uncertainty,  and  has  occasioned  ii^^ite  disputes.  It  is  not  my 
business  or  intention  to  enter  into  any  of  them.  However  they 
began,  or  by  what  right  soever  they  subsist,  there  is  and  must 
be  in  all  of  them  a  supreme,  irresistible,  absolute,  uncontrolled 
authority  in  which  the  jura  summi  imperii,  or  the  rights  of 
sovereignty,  reside.  And  this  authority  is  placed  in  those  hands, 
wherein  (according  to  the  opinion  of  the  founders  of  such  re- 
spective states,  either  expresslj'  given,  or  collected  from  their 
tacit  approbation)  the  qualities  requisite  for  supremacy,  wis- 
dom, goodness,  and  power,  are  the  most  likely  to  be  found. 

Forms  of  government.  The  political  writers  of  antiquity  wiU 
not  allow  more  than  three  regular  forms  of  government;  the 
first,  when  the  sovereign  power  is  lodged  in  an  aggregate  as- 
sembly consisting  of  all  the  free  members  of  a  community,  which 
is  called  a  democracy ;  the  second,  when  it  is  lodged  in  a  council, 
composed  of  select  members,  and  then  it  is  styled  an  aristocracy ; 
the  last,  when  it  is  intrusted  in  the  hands  of  a  single  person, 
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and  then  it  takes  the  name  of  a  monarchy.  All  other  species  of 
government,  they  say,  are  either  corruptions  of,  or  reducible  to, 
these  three. 

Sovereign  power.  By  the  sovereign  power,^  as  was  before 
observed,  is  meant  the  making  of  laws ;  for  wherever  that  power 
resides,  all  others  must  conform  to  and  be  directed  by  it,  what- 
ever appearance  the  outward  form  and  administration  of  the 
government  may  put  on.  For  it  is  at  any  time  in  the  option  of 
the  legislature  to  alter  that  form  and  administration  by  a  new 
edict  or  rule,  and  to  put  the  execution  of  the  laws  into  whatever 
hands  it  pleases;  by  constituting  one  or  a  few,  or  many  execu- 
tive magistrates :  and  all  the  other  powers  of  the  state  must  obey 
the  legislative  power  in  the  discharge  of  their  several  functions, 
or  else  the  constitution  is  at  an  end. 

4.  Merits  of  different  forms  of  goveTiimeiit.^-In  a  democ- 
racy, where  the  right  of  making  laws  resides  in  the  people  at 
large,  public  virtue,  or  goodness  of  intention,  is  more  likely  to 
be  found  than  either  of  the  other  qualities  of  government.  Popular 
assemblies  are  frequently  foolish  in  their  contrivance,  and  weak 
in  their  execution;  but  generally  mean  to  do  the  thing  that  is 
right  and  just,  and  have  always  a  degree  of  patriotism  or  public 
spirit.  In  aristocracies  there  is  more  wisdom  to  be  found,  than- 
in  the  other  frames  of  government ;  being  composed,  or  intended 
to  be  composed,  of  the  most  experienced  citizens:  but  there  is 
less  honesty  than  in  a  republic,  and  less  strength  than  in  a  mon- 
archy. A  monarchy  is  indeed  the  most  powerful  of  any;  for, 
by  the  entire  conjunction  of  the  legislative  and  executive  powers, 
all  the  sinews  of  government  are  knit  together,  and  united  in 
the  hand  of  the  prince :  but  then  there  is  imminent  danger 
of  his  employing  that  strength  to  improvident  or  oppressive 
purposes. 

Thus  these  three  species  of  government  have,  all  of  them,  their 
several  perfections  and  imperfections.  Democracies  are  usually 
the  best  calculated  to  direct  the  end  of  a  law;  aristocracies  to 
invent  the  means  by  which  that  end  shall  be  obtained ;  and  mon- 
archies to  carry  those  means  into  execution. 

1  [The  term  "Sovereignty"  is  used  confusingly  in  various  meanings,  but 
should  be  confined  to  that  of  the  ultimate  political  authority  to  establish 
government,  the  source  of  ■which  in  American  political  theory  is  the 
people.] 
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Fourth  form — Mixed.  And  the  ancients,  as  was  observed,  had 
in  general  no  idea  of  any  other  permanent  form  of  government 
but  these  three:  for  though  Cicero  declares  himself  of  opinion, 
"esse  optime  constitutam  rempublicam  quce  ex  trihus  generibus 
illis,  regali,  optimo,  et  populari,  sit  modice  confusa"  (that  the 
best  constituted  republic,  is  that  which  is  duly  compounded  of 
these  three  estates,  the  monarchical,  aristocratical,  and  demo- 
cratical) ;  yet  Tacitus  treats  this  notion  of  a  mixed  government, 
formed  out  of  them  all,  and  partaking  of  the  advantages  of 
each,  as  a  visionary  whim,  and.  one  that,  if  effected,  could  never 
be  lasting  or  secure. 

5.  The  British  a  mixed  constitution. — ^But,  happily  for  us 
of  this  island,  the  British  constitution  has  long  remained,  and 
I  trust  will  long  continue,  a  standing  exception  to  the  truth  of 
this  observation.  For,  as  with  us  the  executive  power  of  the 
laws  is  lodged  in  a  single  person,  they  have  all  the  advantages 
of  strength  and  dispatch,  that  are  to  be  found  in  the  most  abso- 
lute monarchy :  and  as  the  legislature  of  the  kingdom  is  entrusted 
to  three  distinct  powers,  entirely  independent  of  each  other; 
first,  the  king;  secondly,  the  lords  spiritual  and  temporal,  which 
is  an  aristocratical  assembly  of  persons  selected  for  their  piety, 
their  birth,  their  wisdom,  their  valor,  or  their  property;  and, 
thirdly,  the  House  of  Commons,  freely  chosen  by  the  people 
from  among  themselves,  which  makes  it  a  kind  of  democracy: 
as  this  aggregate  body,  actuated  by  different  springs,  and  at- 
tentive to  different  interests,  composes  the  British  parliament, 
and  has  the  supreme  disposal  of  everything ;  there  can  no  incon- 
venience be  attempted  by  either  of  the  three  branches,  but  will 
be  withstood  by  one  of  the  other  two ;  each  branch  being  armed 
with  a  negative  power,  sufficient  to  repel  any  innovation  which 
it  shall  think  expedient  or  dangerous. 

Parliamentary  sovereignty — Checks  and  "balances.  Here  then 
is  lodged  the  sovereignty  of  the  British  constitution ;  and  lodged 
as  beneficially  as  is  possible  for  society.  For  in  no  other  shape 
could  we  be  so  certain  of  finding  the  three  great  qualities  of 
government  as  well  and  so  happily  united.  If  the  supreme 
power  were  lodged  in  any  one  of  the  three  branches  separately, 
we  must  be  exposed  tp  the  inconveniences  of  either  absolute 
monarchy,  aristocracy,  or  democracy;  and  so  want  two  of  the 
three  principal  ingredients  of  good  polity ;  either  virtue,  wisdom 
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or  power.  If  it  were  lodged- in  any  two  of  the  branches;  for 
instance,  in  the  king  and  house  of  lords,  our  laws  might  be  provi- 
dently made,  and  well  executed,  but  they  might  not  always  have 
the  good  of  the  people  in  view;  if  lodged  in  the  king  and  com- 
mons, we  should  want  that  circumspection  and  mediatory  cau- 
tion, which  the  wisdom  of  the  peers  is  to  afford :  if  the  supreme 
rights  of  legislature  were  lodged  in  the  two  houses  only,  and  the 
king  had  no  negative  upon  their  proceedings,  they  might  be 
tempted  to  encroach  upon  the  royal  prerogative,  or  perhaps  to 
abolish  the  kingly  office,  and  thereby  weaken  (if  not  totally 
destroy)  the  strength  of  the  executive  power. 

But  the  eongtitutional  government  of  this  island  is  so  admir- 
ably tempered  and  compounded,  that  nothing  can  endanger  or 
hurt  it,  but  destroying  the  equilibrium  of  power  between  one 
branch  of  the  legislature  and  the  rest.  For  if  ever  it  should 
happen  that  the  independence  of  any  one  of  the  three  should 
be  lost,  or  that  it  should  become  subserviqpt  to  the  views  of  either 
of  the  other  two,  there  would  soon  be  an  end  of  our  constitution. 
The  legislature  would  be  changed  from  that,  which  (upon  the 
supposition  of  an  original  contract,  either  actual  or  implied)  is 
presumed  to  have  been  originally  set  up  by  the  general  consent 
and  fundamental  act  of  the  society ;  and  such  a  change,  however 
effected,  is,  according  to  Mr.  Locke  (who  perhaps  carries  his 
theory  top  far),  at  once  an  entire  dissolution  of  the  bands  of 
government;  and  the  people  are  thereby  reduced  to  a  state  of 
anarchy,  with  liberty  to  constitute  to  themselves  a  new  legisla- 
tive power. 

6.  American  colonial  government. — ^With  respect  to  their 
interior  polity,  our  colonies  are  properly  of  three  sorts.  (1.) 
Provincial  establishments,  the  constitutions  of  which  depend  on 
the  respective  commissions  issued  by  the  crown  to  the  governors, 
and  the  instructions  which  usually  accompany  those  commis- 
sions; under  the  authority  of  which,  provincial  assemblies  are 
constituted,  with  the  power  of  making  local  ordinances,  not  re- 
pugnant to  the  laws  of  Englaiid.  (2.)  Proprietary  govern- 
ments, granted  out  by  the  crown  to  individuals,  in  the  nature 
of  feudatory  principalities,  with  all  the  inferior  regalities,  and 
subordinate  powers  of  legislation,  which  formerly  belonged  to 
the  o-wners  of  counties-palatine :  yet  still  with  these  express  con- 
ditions, that  the  ends  for  which  the  grant  was  made  be  snbstan- 
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tially  pursued,  and  that  nothing  be  attempted  which  may  dero- 
gate from  the  sovereignty  of  the  mother  country.  (3.)  Charter 
governments,  in  the  nature  of  civil  corporations,  with  the  power 
of  making  by-laws  for  their  own  interior  regulations,  not  con- 
trary to  the  laws  of  England ;  and  with  such  rights  and  authori- 
ties as  are  specially  given  them  in  their  several  charters  of 
incorporation.  The  form  of  government  in  most  of  them  is  bor- 
rowed from  that  of  England.  They  have  a  governor  named  by 
the  king,  (or,  in  some  proprietary  colonies,  by  the  proprietor,) 
who  is  his  representative  or  deputy.  They  have  courts  of  justice 
of  their  own,  from  whose  decisions  an  appeal  lies  to  the  king 
and  council  here  in  England.  Their  general  assemblies,  which 
are  their  house  of  commons,  together  with  their  council  of  state, 
being  their  upper  house,  with  the  concurrence  of  the  king,  or 
his  representative  the  governor,  make  laws  suited  to  their  own 
emergencies. 

But  it  is  particularly  declared  by  statute  7  and  8  W.  Ill, 
c.  22,  that  all  laws,  by-laws,  usages  and  customs,  which  shall  be 
in  practice  in  any  of  the  plantations,  repugnant  to  any  law, 
made  or  to  be  made  in  this  kingdom  relative  to  the  said  planta- 
tions, shall  be  utterly  void  and  of  none  effect.  And,  because 
several  of  the  colonies  had  claimed  a  sole  and  exclusive  right  of 
imposing  taxes  upon  themselves,  the  statute  6  Geo.  Ill,  c.  12, 
expressly  declares,  that  all  his  majesty's  colonies  and  plantations 
in  America  have  been,  are,  and  of  right  ought  to  be,  subordinate 
to  and  dependent  upon  the  imperial  crown  and  parliament  of 
Great  Britain ;  who  have  full  power  and  authority  to  make  laws 
and  statutes  of  sufficient  validity  to  bind  the  colonies  and  people 
of  America,  subjects  of  the  crown  of  Great  Britain  in  all  cases 
whatsoever.  And  this  authority  has  been  since  very  forcibly 
exemplified  and  carried  into  act,  by  the  statute  7  Geo.  Ill,  c.  59, 
for  suspending  the  legislation  of  New  "York;  and  by  several 
subsequent  statutes. 

7.  Local  subdivision  of  England. — The  territory  of  England 
is  liable  to  two  divisions;  the  one  ecclesiastical,  the  other  civil. 

(1)  The  ecclesiastical  division  is  primarily,  into  two  prov- 
inces, those  of  Canterbury  and  York.  A  province  is  the  circuit 
of  an  archbishop's  jurisdiction.  Each  province  contains  divers 
dioceses,  or  sees  of  suffragan  bishops;  whereof  Canterbury  in- 
cludes twenty-one,  and  York  three :  besides  the  bishopric  of  the 
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Isle  of  Man,  which  was  annexed  to  the  province  of  York  by  King 
Henry  VIII.  Every  diocese  is  divided  into  archdeaconries, 
whereof  there  are  sixty  in  all;  each  archdeaconry  into  rural 
deaneries,  which  are  the  circuit  of  the  archdeacon's  and  rural 
dean's  jurisdiction,  of  whom  hereafter;  and  every  deanery  is 
divided  into  parishes. 

A  parish  is  that  circuit  of  ground  which  is  committed  to  the 
charge  of  one  parson,  or  vicar,  or  other  minister  having  cure 
of  souls  therein.  These  districts  are  computed  to  be  near  ten 
thousand  in  number. 

(2)  The  civil  division  of  the  territory  of  England  is  into 
counties,  of  those  counties  into  hundreds,  of  those  hundreds  into 
tithings  or  towns.  Which  division,  as  it  now  stands,  seems  to 
owe  its  original  to  King  Alfred,  who,  to  prevent  the  rapines  and 
disorders  which  formerly  prevailed  in  the  realm,  instituted  tith- 
ings, so  called  from  the  Saxon,  because  ten  freeholders,  with 
their  families,  composed  one.  These  all  dwelt  together,  and  were 
sureties  or  free  pledges  to  the  king  for  the  good  behavior  of 
each  other;  and,  if  any  offence  was  committed  in  their  district, 
they  were  bound  to  have  the  offender  forthcoming.  And  there- 
fore anciently  no  man  was  suffered  to  abide  in  England  above 
forty  days,  unless  he  were  enrolled  in  some  tithing  or  decennary. 
One  of  the  principal  inhabitants  of  the  tithing  is  annually  ap- 
pointed to  preside  over  the  rest,  being  called  the  tithing-man, 
the  headborough,  (words  which  speak  their  own  etymology,) 
and  in  some  counties  the  borsholder,  or  borough 's-ealder,  being 
supposed  the  disereetest  man  in  the  borough,  town,  or  tithing. 

Tithings,  towns,  or  vills,  are  of  the  same  signification  in  law; 
and  are  said  to  have  had,  each  of  them,  originally  a  church  and 
celebration  of  divine  service,  sacraments,  and  burials:  though 
that  seems  to  be  rather  an  ecclesiastical,  than  a  civil  distinction. 
The  word  town  or  vUl  is,  indeed,  by  the  alteration  of  times  and 
language,  now  become  a  generical  term,  comprehending  under 
it  the  several  species  of  cities,  boroughs,  and  common  towns. 

A  city  is  a  town  incorporated,  which  is  or  hath  been  the  see 
of  a  bishop ;  and  though  the  bishopric  be  dissolved,  as  at  "West- 
minster, yet  still  it  remaineth  a  city. 

A  borough  is  now  understood  to  be  a  town,  either  corporate 
or  not,  that  sendeth  burgesses  to  parliament. 

As  ten  families  or  freeholders  made  up  a  town  or  tithing,  so 
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ten  tithings  composed  a  superior  division,  called  a  hundred,  as 
consisting  of  ten  times  ten  families.  The  hundred  is  governed 
by  an  high  constable,  or  bailiff,  and  formerly  there  was  regularly 
held  in  it  the  hundred  court  for  the  trial  of  causes,  though  now 
fallen  into  disuse.  In  some  of  the  more  northern  counties  these 
hundreds  are  called  wapentakes. 

County  or  shire.  An  indefinite  number  of  these  hundreds 
make  up  a  county  or  shire.  Shire  is  a  Saxon  word  signifying  a 
division ;  but  a  county,  comitatus,  is  plpinly  derived  from  comes, 
the  count  of  the  Franks;  that  is,  the  earl,  or  alderman  (as  the 
Saxons  called  him)  of  the  shire,  to  whom  the  government  of  it 
was  intrusted.  This  he  usually  exercised  by  his  deputy,  still 
called  in  Latin  vice-comes,  and  in  English  the  sheriff,  shrieve, 
or  shire-reeve,  signifying  the  officer  of  the  shire,  upon  whom, 
by  process  of  time,  the  civil  administration  of  it  is  now  totally 
devolved.  In  some  counties  there  is  an  intermediate  division 
between  the  shire  and  the  hundreds,  as  lathes  in  Kent,  and 
rapes  in  Sussex,  each  of  them  containing  about  three  or  four 
hundreds  apiece. 

Cities  as  counties.  There  are  also  counties  corporate,  which 
are  certain  cities  and  towns,  some  with  more,  some  with  less  ter- 
ritory annexed  to  them ;  to  which,  out  of  special  grace  and  favor, 
the  kings  of  England  have  granted  the  privilege  to  be  counties 
of  themselves,  and  not  to  be  comprised  in  any  other  county ;  but 
to  be  governed  by  their  own  sheriffs  and  other  magistrates,  so 
that  no  officers  of  the  county  at  large  have  any  power  to  inter- 
meddle therein.  Such  are  London,  York,  Bristol,  Norwich,  Cov- 
entry, and  many  others. 
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MEMBERSHIP  IN  THE  STATE:    CITIZENS,  OR  SUBJECTS 
AND  ALIENS,  AND  THEIR  RELATION  TO  THE  STATE. 

1.  Allegiance  and  fealty. — ^Allegiance  is  the  tie,  or  ligamen, 
which  binds  the  subject  to  the  king,  in  return  for  that  protection 
which  the  king  affords  the  subject.  The  thing  itself,  or  sub- 
stantial part  of  it,  is  founded  in  reason  and  the  nature  of  gov- 
ernment; the  name  and  the  form  are  derived  from  the  relation 
of  feudal  subjection.  Under  the  feudal  system,  every  owner 
of  lands  held  them  in  subjection  to  some  superior  or  lord,  from 
whom  or  whose  ancestors  the  tenant  or  vassal  had  received  them : 
and  there  was.  a  mutual  trust  or  confidence  subsisting  between 
the  lord  and  vassal,  that  the  lord  should  protect  the  vassal  in 
the  enjoyment  of  the  territory  he  had  granted  him,  and  on  the 
other  hand,  that  the  vassal  should  be  faithful  to  the  lord,  and 
defend  him  against  all  his  enemies.  This  obligation  on  the  part 
of -the  vassal  was  called  his  fidelitas,  or  fealty;  and  an  oath  of 
fealty  was  required  by  the  feudal  law,  to  be  taken  by  all  tenants 
to  their  landlord,  which  is  couched  in  almost  the  same  terms  as 
our  ancient  oath  of  allegiance ;  except  that  in  the  usual  oath  of 
fealty  there  was  frequently  a  saving  or  exception  of  the  faith 
due  to  a  superior  lord  by  name,  under  whom  the  landlord  him- 
self was  perhaps  only  a  tenant  or  vassal.  But  when  the  ac- 
knowledgment was  made  to  the  absolute  power  himself,  who  was 
vassal  to  no  man,  it  was  no  longer  called  the  oath  of  fealty,  but 
the  oath  of  allegiance;  and  therein  the  tenant  swore  to  bear 
faith  to  his  sovereign  lord,  in  opposition  to  all  men,  without 
any  saving  or  exception:  "contra  omnes  homines  fideUtatem 
fecit." 

Tenure  of  the  king  becomes  national  allegiance.  But  with  us 
in  England,  it  becoming  a  settled  principle  of  tenure  that  lands 
in  the  kingdom  are  holden  of  the  king  as  their  sovereign  and 
lord  paramount,  no  oath  but  that  of  fealty  could  ever  be  taken 
to  inferior  lords,  and  the  oath  of  allegiance  was  necessarily  con- 
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fined  to  the  person  of  the  king  alone.  By  an  easy  analogy,  the 
term  of  allegiance  soon  was  brought  to  signify  all  other  engage- 
ments which  are  due  from  subjects  to  their  prince,  as  well  as 
those  duties  which  were  simply  and  merely  territorial.  And  the 
oath  of  allegiance,  as  administered  for  upwards  of  six  hundred 
years,  coiitained  a  promise  "to  be  true  and  faithful  to  the  king 
and  his  heirs,  and  truth  and  faith  to  bear  of  life  and  limb  and 
terrene  honor,  and  not  to  know  or  hear  of  any  ill  or  damage  in- 
tended him,  without  defending  him  therefrom."  Upon  which 
Sir  Matthew  Hale  makes  this  remark,  that  it  was  short  and 
plain,  not  entangled  with  long  or  intricate  causes  or  declarations, 
and  yet  is  comprehensive  of  the  whole  duty  from  the  subject  to 
his  sovereign.  [Allegiance  has  thus  evolved  from  a  personal, 
private  relation  based  on  the  tenure  to  render  service  in  return 
for  land,  into  a  political  relation  covering  one 's  rights  and  duties 
as  a  citizen  or  member  of  the  state  and  nation.] 

The  oath  of  allegiance  must  be  taken  by  all  persons  entering 
upon  any  public  oflSce,  trust  or  employment. 

2.  Every  subject  or  inhabitant  owes  allegiance  witiiout 
formal  submission  or  oath. — But  besides  these  express  engage- 
ments, the  law  also  holds  that  there  is  an  implied,  original,  and 
virtual  allegiance,  owing  from  every  subject  to  his  sovereign, 
antecedently  to  any  express  promise;  and  although  the  subject 
never  swore  any  faith  or  allegiance  in  form.  For  as  the  king, 
by  the  very  descent  of  the  crown,  is  fully  invested  with  all  the 
rights,  and  bound  to  aU  the  duties,  of  sovereignty,  before  his 
coronation ;  so  the  subject  is  bound  to  his  prince  by  an  intrinsic 
allegiance,  before  the  superinduction  of  those  outward  bonds  of 
oath,  homage  and  fealty;  which  were  only  instituted  to  remind 
the  subject  of  this  his  previous  duty,  and  for  the  better  securing 
its  performance.  The  formal  prpfession,  therefore,  or  oath  of 
subjection,  is  nothing  more  than  a  declaration  in  words  of  what 
was  before  implied  in  law.  Which  occasions  Sir  Edward  Coke 
very  justly  to  observe,  that  "All  subjects  are  equally  bounden 
to  their  allegiance  as  if  they  had  taken  the  oath;  because  it  is 
written  by  the  finger  of  the  law  in  their  hearts,  and  the  tak- 
ing of  the  corporal  oath  is  but  an  outward  declaration  of  the 
same."  The  sanction  of  an  path,  it  is  true,  in  case  of  viola- 
tion of  duty,  makes  the  guilt  still  more  accumulated,  by  super- 
adding perjury  to  treason:  but  it  does  not  increase  the  civil 
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obligation  to  loyalty ;  it  only  strengthens  the  social  tie  by  uniting 
it  with  that  of  religion. 

3.  Perpetual  allegiance. — Allegiance,  both  express  and  im- 
plied, is  however  distinguished  by  the  law  into  two  sorts  or 
species,  the  one  natural,  the  other  local;  the  former  being  also 
perpetual,  the  latter  temporary.  Natural  allegiance  is  such  as  is 
due  from  all  men  born  within  the  king's  dominions  immediately 
upon  their  birth.  For,  immediately  upon  their  birth,  they  are 
under  the  king's  protection:  at  a  time,  too,  when  (during  their 
infancy)  they  are  iaeapable  of  protecting  themselves.  Natural 
allegiance  is  therefore  a  debt  of  gratitude;  which  cannot  be 
forfeited,  cancelled,  or  altered  by  any  change  of  time,  place,  or 
circumstance,  nor  by  any  thing  but  the  united  concurrence  of 
the  legislature.  An  Englishman  who  removes  to  France;  or  to 
China,  owes  the  same  allegiance  to  the  king  of  England  there  as 
at  home,  and  twenty  years  hence  as  well  as  now.  For  it  is  a 
principle  of  universal  law,  that  the  natural-born  subject  of  one 
prince  cannot  by  any  act  of  his  own,  no,  not  by  swearing  alle- 
giance to  another,  put  off  or  discharge  his  natural  allegiance  to 
the  former :  for  this  natural  allegiance  was  intrinsic,  and  primi- 
tive, and  antecedent  to  the  other ;  and  cannot  be  divested  without 
the  concurrent  act  of  that  prince  to  whom  it  was  first  due. 
Indeed  the  natural-bom  subject  of  one  prince,  to  whom  he  owes 
allegiance,  may  be  entangled  by  subjecting  himself  absolutely 
to  another;  but  it  is  his  own  act  that  brings  him  into  these 
straits  and  difficulties,  of  owing  service  to  two  masters ;  and  it  is 
unreasonable  that,  by  such  voluntary  act  of  his  own,  he  should 
be  able  at  pleasure  to  unloose  those  bands  by  which  he  is  con- 
nected to  his  natural  prince. 

4.  Local  or  temporary  allegiance. — ^Local  allegiance  is 
such  as  is  due  from  an  alien  or  stranger  born,  for  so  long  time 
as  he  continues  within  the  king's  dominion  and  protection:  and 
it  ceases  the  instant  such  stranger  transfers  himself  from  this 
kingdom  to  another.  Natural  allegiance  is  therefore  perpetual, 
and  local,  temporary  only;  and  that  for  this  reason,  evidently 
founded  upon  the  nature  of  government;  that  allegiance  is  a 
debt  due  from  the  subject,  upon  an  implied  contract  with  the 
prince,  that  so  long  as  the  one  affords  protection,  so  long  the 
other  will  dernean  himself  faithfully.  As  therefore  the  prince 
is  always  under  a  constant  tie  to  protect  his  natural-born  sub- 
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jects,  at  all  times  and  in  all  countries,  for  this  reason  their  alle- 
giance due  to  him  is  equally  universal  and  permanent.  But,  on 
the  other  hand,  as  the  prince  affords  his  protection  of  an  alien, 
only  during  his  residence  in  this  realm,  the  allegiance  of  an  alien 
is  confined,  in  poiat  of  time,  to  the  duration  of  such  his  residence, 
and,  in  point  of  locality,  to  the  dominions  of  the  British  empiie. 
From  which  considerations  Sir  Matthew  Hale  deduces  this  con- 
sequence, that  though  there  be  an  usurper  of  the  crown,  yet  it 
is  treason  for  any  subject,  while  the  usurper  is  in  full  possession 
of  the  sovereignty  to  practice  anything  against  his  crown  and 
dignity;  wherefore,  although  the  true  prince  regain  the  sov- 
ereignty, yet  such  attempts  against  the  usurper  (unless  in 
defence  or  aid  of  the  rightful  king)  have  been  afterwards  pun- 
ished with  death;  because  of  the  breach  of  that  temporary  alle- 
giance, which  was  due  to  him  as  king  de  facto.  And  upon  this 
footing,  after  Edward  IV  recovered  the  crown,  which  had  been 
long  detained  from  his  house  by  the  line  of  Lancaster,  treasons 
committed  against  Henry  VI  were  capitally  punished,  though 
Henry  had  been  declared  an  usurper  by  parliament. 

In  England  allegiance  retains  a  personal  aspect.  This  oath  of 
allegiance,  or  rather  the  allegiance  itself,  is  held  to  be  applicable 
not  only  to  the  political  capacity  of  the  king,  or  regal  office,  but 
to  his  natural  person  and  blood-royal;  and  for  the  misapplica- 
tion of  their  allegiance,  viz.:  to  the  regal  capacity  or  crown, 
exclusive  of  the  person  of  the  king,  were  the  Spencers  banished 
in  the  reign  of  Henry  II.  And  from  hence  arose  that  principle 
of  personal  attachment,  and  affectionate  loyalty,  which  induced 
our  forefathers  (and,  if  occasion  required,  would  doubtless 
induce  their  sons)  to  hazard  all  that  was  dear  to  them,  life, 
fortune,  and  family,  in  defence  and  support  of  their  liege  lord 
and  sovereign. 

This  allegiance,  then,  both  express  and  implied,  is  the  duty 
of  all  the  king's  subjects,  under  the  distinctions  here  laid  down, 
of  local  and  temporary,  or  universal  and  perpetual.  Their  rights 
are  also  distinguishable  by  the  same  criterions  of  time  and  local- 
ity ;  natural-bom  subjects  having  a  great  variety  of  rights,  which 
they  acquire  by  being  bom  within  the  king's  ligeance,  and  can 
never  forfeit  by  any  distance  of  place  or  time,  but  only  by  their 
own  misbehavior.  The  same  is  also  in  some  degree  the  case  of 
aliens ;  though  their  rights  are  much  more  circumscribed,  ieing 
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acqiiired  only  by  residence  here,  and  lost  whenever  they  remove. 
I  shall  however  here  endeavor  to  chalk  out  some  of  the  principal 
lines,  whereby  they  are  distinguished  from  natives,  descending 
to  farther  particulars  when  they  cWe  in  course. 

5.  Rights  and  disabilities  of  aliens. — An  alien  born  may 
purchase  lands,  or  other  estates :  but  not  for  his  own  use,  for  the 
king  is  thereupon  entitled  to  them.  If  an  alien  could  acquire  a 
permanent  property  in  lands,  he  must  owe  an  allegiance,  equally 
permanent  with  that  property,  to  the  king  of  England,  which 
would  probably  be  inconsistent  with  that  which  he  owes  to  his 
own  natural  liege  lord:  besides  that  thereby  the  nation  might 
in  time  be  subject  to  foreign  influence,  and  feel  many  other  incon- 
veniences. Wherefore  by  the  civil  law  such  contracts  were  also 
made  void :  but  the  prince  had  no  such  advantage  Of  forfeiture 
thereby,  as  with  us  in  England.  Among  other  reasons  which 
might  be  given  for  our  constitution,  it  seems  to  be  intended  by 
way  of  punishment  for  the  alien's  presumption  in  attempting 
to  acquire  any  landed  property;  for  the  vendor  is  not  affected 
by  it,  he  having  resigned  his  right,  and  received  an  equivalent 
in  exchange.  Yet  an  alien  may  acquire  a  property  in  goods, 
money  and  other  personal  estate,  or  may  hire  a  house  for  his 
habitation:  for  personal  estate  is  of  a  transitory  and  movable 
nature;  and  besides,  this  indulgence  to  strangers  is  necessary 
for  the  advancement  of  trade.  Aliens  also  may  trade  as  freely 
as  other  people,  only  they  are  subject  to  certain  higher  duties 
at  the  custom-house;  and  there  are  also  some  obsolete  statutes 
of  Hen.  VIII  prohibiting  alien  artificers  to  work  for  themselves 
in  this  kingdom;  but  it  is  generally  held  that  they  were  vir- 
tually repealed  by  statute  5  Eliz.  c.  7.  Also  an  alien  may  bring 
an  action  concerning  personal  property,  and  may  make  a  will, 
and  dispose  of  his  personal  estate :  not  as  it  is  in  France,  where 
the  king  at  the  death  of  an  alien  is  entitled  to  all  he  is  worth,  by 
the  droit  d'auhaine  (the  alien  law). 

6.  Children  of  citizens  bom  abroad. — [By  the  common 
law  those  bom  out  of  the  king's  dominions  were  aliens.  But  by 
various  statutes  children  of  English  subjects  born  in  foreign 
countries  were  allowed  the  rights  of  subjects.]  And  by  several 
more  modem  statutes  these  restrictions  are  still  farther  taken 
off;  so  that  all  children,  bom  out  of  the  king's  ligeance,  whose 
fathers  (or  grandfathers  by  the  father's  side)  were  natural-born 
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subjects,  are  now  deemed  to  be  natural-born  subjects  themselves 
to  all  intents  and  purposes;  unless  their  said  ancestors  were 
attainted,  or  banished  beyond  sea,  for  high  treason ;  or  were  at 
the  birth  of  such  children  in  the  service  of  a  prince  at  enmity 
with  Great  Britain.  Yet  the  grandchildren  of  such  ancestors 
shall  not  be  privileged  in  respect  of  the.  alien's  duty,  except  they 
be  protestants,  and  actually  reside  within  the  realm;  nor  shall 
be  enabled  to  claim  any  estate  or  interest,  unless  the  claim  be 
made  within  five  years  after  the  same  shall  accrue. 

The  children  of  aliens,  bom  here  in  England,  are,  generally 
speaking,  natural-bom  subjects,  and  entitled  to  all  the  priv- 
ileges of  such.  In  which  the  constitution  of  France  differs  from 
ours,  for  there  if  a  child  be  bom  of  foreign  parents,  it  is  an  alien. 

7.  Naturalization  and  denization. — ^A  denizen  is  an  alien 
bom,  but  who  has  obtained  ex  donatione  regis  (by  the  gift  of 
the  king)  letters  patent  to  make  him  an  English  subject :  a  high 
and  incommunicable  branch  of  the  royal  prerogative.  A  denizen 
is  in  a  kind  of  middle  state,  between  an  alien  and  natural-bom 
subject,  and  partakes  of  both  of  them.  He  may  take  lands  by 
purchase  or  devise,  which  an  alien  may  not ;  but  cannot  take  by 
inheritance :  for  his  parent,  through  whom  he  must  claim,  being 
an  alien,  had  no  inheritable  blood;  and  therefore  could  convey 
none  to  the  son.  And,  upon  a  like  defect  of  hereditary  blood,  the 
issue  of  a  denizen,  bom  before  denization,  cannot  inherit  to  him ; 
but  his  issue  bom  after  may.  A  denizen  is  not  excused  from  pay- 
ing the  alien's  duty,  and  some  other  mercantile  burthens.  And 
no  denizen  can  be  of  the  privy  council,  or  either  house  of  parlia- 
pient,  or  have  any  office  of  trust,  civil  or  military,  or  be  capable 
of  any  grant  of  lands,  etc.,  from  the  crown. 

Naturalization  cannot  be  performed  but  by  act  of  parliament : 
for  by  this  an  alien  is  put  in  exactly  the  same  state  as  if  he  had 
been  bom  in  the  king's  ligeance ;  except  only  that  he  is  incapable, 
as  well  as  a  denizen,  of  being  a  member  of  the  privy  council,  or 
parliament,  holding  offices,  grants,  etc. 
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CHAPTER  XLVI. 
ClVn.  LIBERTY  AND  CIVIL  RIGHTS. 

1.  Nature  of  liberty,  civil  and  private. — [Civil  liberty  con- 
sists of  the  rights  of  individuals  as  protected  against  the  united 
force  of  society,  the  governing  power.  Rights  of  citizens  as 
against  the  government,  called  by  Blaekstone  ' '  Absolute  Rights, ' ' 
are  in  general  the  same  as  rights  of  citizens  against  each  other, 
except  as  affected  by  the  due  exercise  of  governmental  power, 
known  as  due  process  of  law.] 

Private  liberty.  Natural  liberty,  from  one  point  of  view,  con- 
sists in  acting  as  one  thinks  fit,  without  any  restraint  or  control. 
But  absolute  and  uncontrolled  freedom  of  actioij  is  limited,  in 
the  first  place,  by  duties  to  consider  the  rights  of  others  (private 
law),  such  mutual  concessions  being  essential  to  co-operation  in 
society  and  the  advantages  of  civilized  life.  For  if  one  man. 
should  have  the  wild  and  savage  power  of  doing  whatever  he 
pleases,  the  consequence  would  be  that  every  other  man  would 
have  the  same  power,  and  then  there  would  be  no  freedom  or 
security  to  individuals  in  any  of  the  enjoyments  of  life.  To 
enjoy  individual  liberty,  the  natural  liberty  of  all  must  be  lim- 
ited by  justice  to  each  and  conformity  to  private  law.  Therefore, 
in  so  far  as  our  private  rights  are  protected  against  others,  our 
private  liberty  is  preserved.  The  law  which  restrains  a  man 
from  doing  mischief  to  his  fellow-citizens,  though  it  diminishes 
the  natural  liberty  of  the  one,  increases  the  private  liberty  of 
the  others. 

Public  or  civil  liberty,  and  the  governmental  power.  Natural 
liberty  is  limited,  in  the  second  place,  by  public  law  and  the 
exercise  of  the  powers  of  government.  But  the  powers  of  gov- 
ernment are  themselves  restrained  and  limited  by  public  law, 
that  they  may  be  exercised  so  far  (and  no  farther)  than  is 
necessary  and  expedient  for  the  -general  advantage  of  the  pub- 
lic. Every  wanton"  and  causeless  restraint  of  the  will  of  the 
-subject,  whether  practiced  by  a  monarch,  a  nobility,  or  a  popu- 
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lar  assembly,  is  a  degree  of  tyranny.  Thus,  even  laws  them- 
selves, whether  made  by  our  representatives  or  not,  if  they  regu- 
late and  constrain  our  conduct  and  affect  our  private  rights 
in  matters  of  mere  indifference,  without  any  good  end  in  view, 
are  regulations  destructive  of  liberty  and  savor  of  oppression. 

2.  Liberty  and  governmental  restraint. — The  due  exer- 
cise of  the  powers  of  government,  even  if  thereby  a  man  be  de- 
prived of  life,  liberty  or  property,  is  by  no  means  subversive,  but 
rather  introductive  of  liberty;  for,  as  Mr.  Locke  has  well  ob- 
served, where  there  is  no  law  there  is  no  freedom.  If  any  gen- 
eral purpose  of  common  utility  or  public  advantage  can  arise 
from  the  control  of  private  rights,  this  will  conduce  to  pre- 
serve the  general  freedom  by  supporting  that  state  of  society 
which  alone  can  secure  civilized  life,  and  upon  which  depends 
the  universal  good  of  the  nation.  But,  on  the  other  hand,  that 
constitution  of  government  and.  that  system  of  control  is  alone 
calculated  to  maintain  civil  liberty  which  respects  private  rights 
and  leaves  the  subject  entire  master  of  his  own  conduct,  except 
in  those  points  wherein  the  public  good  requires  some  direction 
or  restraint. 

,  [Civil  liberty,  then,  consists  in  the  sum  of  a  man's  private 
rights,  as  they  are  declared,  established  and  protected  against 
governmental  oppression.  Political  liberty,  on  the  other  hand, 
though  used  by  Blackstone  as  synonymous  with  this,  consists 
more  properly  in  the  privilege  of  participation  by  the  people 
in  the  election  of  officers,  the  making  of  laws  and  the  direction 
of  government.] 

[Although  in  the  centuries  of  struggle  agaiast  royal  preroga- 
tive, strict  limits  have  been  set  to  the  executive  power,  yet  the 
English  constitution  vests  an  absolute  power  of  regulating  the 
personal  and  property  rights  of  the  subject  in  parliament,  and 
there  is  no  constitutional  limitation  which  the  citizen  can  invoke 
to  review  its  action  in  any  court.  In  the  United  States,  the 
courts  will  inquire  whether  any  act  of  the  legislature,  state 
or  national,  is  valid  and  constitutional.] 

3.  Historic  declarations  and  charters  of  liberty. — The  funda- 
mental articles  of  English  liberty  have  been  from  time  to  time 
asserted  and  declared  in  written  form  in  the  convulsions  conse- 
quent on  the  great  struggles  of  the  nation  with  overbearing  and 
tyrannical  princes.    First,  by  the  great  charter  of  liberties,  which 
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was  obtained,  sword  in  hand,  from  King  John,  and  afterwards 
with  some  alterations,  confirmed  in  parliament  by  King  Henry 
the  Third,  his  son.  Which  charter  contained  very  few  new 
grants;  but,  as  Sir  Edward  Coke  observes,  was  for  the  most 
part  declaratory  of  the  principal  grounds  of  the  fundamental 
laws  of  England.  Afterwards,  by  the  statute  called  confirmatio 
cartarum  (a  confirmation  of  the  charters),  whereby  the  great 
charter  is  directed  to  be  allowed  as  the  common  law;  all  judg- 
ments contrary  to  it  are  declared  void;  copies  of  it  are  ordered 
to  be  sent  to  all  cathedral  churches,  and  read  twice  a  year  to 
the  people;  and  sentence  of  excommunication  is  directed  to  be 
as  constantly  denounced  against  all  those  that,  by  word,  deed, 
or  counsel,  act  contrary  thereto,  or  in  any  degree  infringe  it. 
Next,  by  a  multitude  of  subsequent  corroborating  statutes  (Sir 
Edward  Coke,  I  think,  reckons  thirty-two)  from  the  first 
Edward  to  Henry  the  Fourth.  Then  after  a  long  interval  by 
the  petition  of  right ;  which  was  a  parliamentary  declaration  of 
the  liberties  of  the  people,  assented  to  by  King  Charles  the 
First  in  the  beginning  of  his  reign.  This  was  closely  followed 
by  the  still  more  ample  concessions  made  by  that  unhappy- 
prince  to  his. parliament  before  the  fatal  rupture  between  them; 
and  by  the  many  salutary  laws,  particularly  the  habeas  corpus 
act,  passed  under  Charles  the  Second.  To  these  succeeded  the 
bill  of  rights,  or  declaration  delivered  by  the  Lords  and  Com- 
mons to  the  prince  and  princess  of  Orange,  13th  of  February, 
1688 ;  and  afterwards  enacted  in  Parliament,  when  they  became 
king  and  queen;  which  declaration  concludes  in  these  remark- 
able words:  "and  they  do  claim,  demand,  and  insist  upon,  all 
and.  singular  the  premises,  as  their  undoubted  rights  and  lib- 
erties." And  the  act  of  parliament  itself  recognizes  "all  and 
singular  the  rights  and  liberties  asserted  and  claimed  in  the 
said  declaration  to  be  the  true,  ancient  and  indubitable  rights 
of  the  people  of  this  kingdom."  Lastly,  these  liberties  were 
again  asserted  at  the  commencement  of  the  eighteenth  century, 
in  the  act  of  settlement,  whereby  the  crown  was  limited  to  his 
present  majesty's  illustrious  house:  and  some  new  provisions 
were  added,  at  the  same  fortunate  era,  for  better  securing  our 
religion,  laws  and  liberties;  which  the  statute  declares  to  be 
"the  birthright  of  the  people  of  England,"  according  to  the 
ancient  doctrine  of  the  common  law. 
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Classes  of  civil  rights.  Thus  much  for  the  declaration  of  our 
rights  and  liberties.  The  rights  themselves,  thus  defined  by 
those  several  statutes,  consist  in  a  number  of  private  immunities ; 
which  will  appear  from  what  has  been  premised,  to  be  indeed 
no  other  than  either  that  residuum  (the  remainder)  of  natural 
liberty,  which  is  not  required  by  the  laws  of  society  to  be  sacri- 
ficed to  public  convenience ;  in  other  words  those  private  rights 
and  privileges  which  are  "absolute"  in  the  sense  of  being  be- 
yond governmental,  invasion.  And  these  may  be  reduced  to 
three  principal  or  primary  articles;  the  right  of  personal  se- 
curity, the  right  of  personal  liberty  and  the  right  of  private 
property,  because,  as  there  is  no  other  known  method  of  com- 
pulsion or  of  abridging  man's  natural  free  will,  but  by  an  in- 
fringement or  diminution  of  one  or  other  of  these  important 
rights,  the  preservation  of  these,  inviolate,  may  justly  be  said 
to  include  the  preservation  of  our  civil  immunities  in  their 
largest  and  most  extensive  sense. 

4.  Personal  securi.ty  and  punlshiuent  for  crimes. — The 
right  of  personal  security  consists  in  the  protection  afforded 
to  a  person's  enjoyment  of  his  life,  his  limbs,  his  body,  his 
health,  and  his  reputation.  This  natural  life  being  the  im- 
mediate donation  of  the  great  Creator,  cannot  legally  be  dis- 
posed of  or  destroyed  by  any  individual,  neither  by  the  person 
himself,  nor  by  any  other  of  his  fellow-creatures,  merely  upon 
their  own  authority.  Yet  nevertheless  it  may  be  forfeited  for 
the  breach  of  those  laws  which  are  enforced  by  the  sanction  of 
capital  punishments.  I  shall  only  observe,  that  whenever  the 
constitution  of  a  state  vests  in  any  man,  or  body  of  men,  a  power 
of  destroying  at  pleasure,  without  the  direction  of  laws,  the 
lives  of  members  of  the  subject,  such  constitution  is  in  the 
highest  degree  tyrannical;  and  that,  whenever  any  laws  direct 
such  destruction  for  light  and  trivial  causes,  such  laws  are  like- 
wise tyrannical,  though  in  an  inferior  degree;  because  here 
the  subject  is  aware  of  the  danger  he  is  exposed  to,  and  may, 
by  prudent  caution,  provide  against  it. 

Criiel  punishments  and  death  penalty.  The  statute  law  of 
England  does  therefore  very  seldom,  and  the  common  law  does 
never,  inflict  any  punishment  extending  to  life  or  limb,  unless 
upon  the  highest  necessity;  and  the  constitution  is  an  utter 
stranger  to  any  arbitrary  power  of  killing  and  maiming  the 

458 


CIVIL  LIBERTY  AND  CIVIL  EIGHTS  459 

subject  without  the  express  warrant  of  law.  "Nullus  liber 
homo,"  says  the  great  charter,  "aliquo  modo  destruaiur,  nisi 
per  legale  judicium  parium  suorum  aut  per  legem  ter.rae"  (No 
freeman  shall  he  deprived  of  life  but  by  the  lawful  judgment 
of  his  peers  or  by.  the  law  of  the  land.)  Which  words,  "aliquo 
modo  destruatur"  according  to  Sir  Edward  Coke,  include  a 
prohibition,  not  only  of  killing  and  maiming,  but  also  of  tor- 
turing (to  which  our  laws  are  strangers),  and  of  every  oppres- 
sion by  color  of  an  illegal  authority. 

Civil  death.  These  rights  of  life  and  member,  can  only  be 
determined  by  the  death  of  the  person;  which  was  formerly 
accoTinted  to  be  either  a  civil  or  natural  death.  The  civil  death 
commenced,  if  any  man  was  banished  or  abjured  the  realm  by 
the  process  of  the  common  law,  or  entered  into  religion;  that 
is,  went  into  a  monastery,  and  became  there  a  monk  professed ; 
in  which  cases  he  was  absolutely  dead  in  law,  and  his  next  heir 
should  have  his  estate. 

5.  Personal  liberty. — Next  to  personal  security,  the  law  of 
England  regards,  asserts,  and  preserves,  the  personal  liberty 
of  individuals.  This  personal  liberty  consists  in  the  power 
of  locomotion,  of  changing  situation,  or  moving  one's  person  to 
whatsoever  place  one's  own  inclination  may  direct,  [and  also 
freedom  of  speech,  of  the  press,  of  contracting  and  doing  busi- 
ness, without  imprisonment  or  restraint,  unless  by  due  course 
of  law.]  Concerning  which  we  may  make  the  same  observations 
as  upon  the  preceding  article,  that  it  is  a  right  strictly  natural ; 
that  the  laws  of  England  have  never  abridged  it  without  suffi- 
cient cause ;  and  that,  in  this  kingdom,  it  cannot  ever  be  abridged 
at  the  mere  discretion  of  the  magistrate,  without  the  explicit 
permission  of  the  laws.  Here  again  the  language  of  the  great 
charter  is,  that  no  freeman  shall  be  taken  or  imprisoned  but 
by  the  lawful  judgment  of  his  equals,  or  by  the  law  of  the 
land.  And  many  subsequent  old  statutes  expressly  direct,  that 
no  man  shall  be  taken  or  imprisoned  by  suggestion  or  petition 
to  the  king  or  his  council,  unless  it  be  by  legal  indictment, 
or  the  process  of  the  common  law.  By  the  petition  of  right, 
3  Car.  I,  it  is  enacted,  that  no  freeman  shall  be  imprisoned 
or  detained  without  cause  shown,  to  which  he  may  make  answer 
according  to  law.  By  law  16  Car.  1,  c.  3.0,  (abolishing  the  Court 
of  the  Star  Chamber),  if  any  person  be  restrained  of  his  lib- 
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erty  by  order  or  decree  of  any  illegal  court,  or  by  command  of 
the  king's  majesty  in  person,  or  by  warrant  of  the  council 
board,  or  of  any  of  the  privy  council,  he  shall,  upon  demand  of 
his  counsel,  have  a  writ  of  habeas  corpus,  to  bring  his  body 
before  the  court  of  king's  bench  or  common  pleas,  who  shall 
determine  whether  the  cause  of  his  commitment  be  just,  and 
thereupon  do  as  to  justice  shaU  appertain.  And  by  31  Car.  II, 
c.  2j  commonly  called  the  habeas  corpus  act,  the  methods  of 
obtaining  this  writ  are  so  plainly  pointed  out  and  enforced, 
that,  so  long  as  this  statute  remains  unimpeaehed,  no  subject 
of  England  can  be  long  detained  iu  prison,  except  in  those 
cases  in  which  the  law  requires  and  justifies  such  detainer. 
And  lest  this  act  should  be  evaded  by  demanding  unreasonable 
bail,  or  sureties  for  the  prisoner's  appearance,  it  is  declared 
by  1  W.  and  M.  st.  2,  c.  2,  that  excessive  bail  ought  not  to  be 
required. 

6.  The  great  writ  of  habeas  corpus. — The  great  and  effica- 
cious remedy,  in  all  manner  of  illegal  confinement,  is  that  of 
habeas  corpus,  directed  to  the  person  detaining  another,  and 
'commanding  him  to  produce  the  body  of  the  prisoner,  with 
the  day  and  cause  of  his  caption  and  detention,  ad  faciendum, 
subjiciendum,  et  recipiendum,  to  do,  to  submit  to,  and  receive 
whatsoever  the  judge  or  court  awarding  such  a  writ  shall 
consider  in  that  behalf. 

Courts  always  open  for  this^  remedy.  This  writ  issues  not 
only  in  term-time,  but  also  during  the  vacation  by  a  fiat,  from 
any  of  the  judges  rtinning  into  all  parts  of  the  king's  do- 
minions; for  the  king  is  at  all  times  entitled  to  have  an 
account,  why  the  liberty  of  any  of  his  subjects  is  restrained, 
wherever  that  restraint  may  be  inflicted.  A  remedy  the  more 
necessary,  because  the  oppression  does  not  always  arise  from 
the  ill-nature,  but  sometimes  from  the  mere  inattention  of 
government.  For  it  frequently  happens  in  foreign  countries 
(and  has  happened  in  England  during  temporary  suspensions 
of  the  statute),  that  persons  apprehended  upon  suspicion  have 
suffered  a  long  imprisonment,  merely  because  they  were  for- 
gotten. 

Dangers  of  arbitrary  arrest.  Of  great  importance  to  the 
public  is  the  preservation  of  this  personal  liberty;  for  if  once 
it  were  left  in  the  power  of  any,  the  highest,  magistrate  to 
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imprison  arbitrarily  whomever  he  or  his  officers  thought  proper, 
there  should  soon  be  an  end  of  all  other  rights  and  immunities. 
Some  have  thought  that  unjust  attacks,  even  upon  life  and 
property,  at  the  arbitrary  wiU  of  the  magistrate,  are  less  dan- 
gerous to  the  commonwealth  than  such  as  are  made  upon  the 
personal  liberty  of  the  subject.  To  bereave  a  man  of  life,  or 
by  violence  to  confiscate  his  estate,  without  accusation  or  trial, 
would  be  so  gross  and  notorious  an  act  of  despotism,  as  must 
at  once  convey  the  alarm  of  tyranny  throughout  the  whole 
kingdom;  but  confinement  of  the  person,  by  secretly  hurrying 
him  to  gaol,  where  his  sufferings  are  unknown  and  forgotten,  is 
a  less  public,  a  less  striking,  and  therefore  a  more  dangerous 
engine  of  arbitrary  government. 

7.  Suspension  of  remedy  by  habeas  corpus. — ^And  yet  some- 
times, when  the  state  is  in  real  danger,  even  this  may  be  a 
necessary  measure.  But  the  happiness  of  our  constitution  is^ 
that  it  is  not  left  to  the  executive  power  to  determine  when 
the  danger  of  the  state  is  so  great  as  to  render  this  measure 
expedient;  for  it  is  the  parliament  only,  or  the  legislative  power, 
that,  whenever  it  sees  proper,  can  authorize  the  crown,  by  sus- 
pending the  habeas  corpus  act  for  a  short  and  limited  time, 
to  imprison  suspected  persons  without  giving  any  reasons  for 
so  doing;  as  the  senate  of  Eome  was  wont  to  have  recourse  to 
a  dictator,  a  magistrate  of  absolute  authority,  when  they  judged 
the  republic  in  any  imminent  danger.  The  decree  of  the 
senate,  which  usually  preceded  the  nomination  of  this  magis- 
trate (let  the  consuls  take  care  that  the  commonwealth  receive 
no  injury),  was  called  the  senatus  consultwm  ultimae  neces- 
sitatis. In  like  manner  this .  experinjent  ought  only  to  be  tried* 
in  cases  of  extreme  emergency;  and  in  these  the  nation  parts 
with  its  liberty  for  a  while,  in  order  to  preserve  it  forever. 

8.  Cause  to  be  assi^ed  in  order  of  commitment. — To  assert 
an  absolute  exemption  from  imprisonment  in  all  cases,  is  incon- 
sistent with  every  idea  of  law  and  political  society;  and  in 
the  end  would  destroy  all  civil  liberty,  by  rendering  its  protec- 
tion impossible:  personal  liberty  like  personal  security  is  sub- 
ject to  be  forfeited  as  a  punishment  for  the  commission  of  some 
great  and  atrocious  offence;  but  the  glory  of  the  English  law 
consists  in  clearly  defining  the  times,  the  causes,  and  the  ex- 
tent, when,  wherefore,  and  to  what  degree  the  imprisonment 
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of  the  subject  may  be  lawful.  This  it  is,  which  induces  the 
absolute  necessity  of  expressing  upon  every  commitment  the 
reason  for  which  it  is  made:  that  the  court  upon  an  habeas 
corpus  may  examine  into  its  validity;  and  according  to  the 
circumstances  of  the  case  may  discharge,  admit  to  bail,  or 
remand  the  prisoner. 

State  prisoners  denied  release.  And  yet  early  in  the  reign 
of  Charles  I,  the  court  of  king's  bench,  relyiag  on  some  arbitrary 
precedents  (and  those  perhaps  misunderstood),  determined  that 
they  could  not  upon  an  habeas  corpus  either  bail  or  deliver  a 
prisoner,  though  committed  without  any  cause  assigned,  in  case 
he  was  committed  by  special  command  of  the  king,  or  by  the 
lords  of  the  privy  council. 

Petition  of  right.  This  drew  on  a  parliamentary  inquiry, 
and  produced  the  petition  of  right,  3  Car.  I,  which  recited  this 
illegal  judgment,  and  enacts  that  no  freeman  hereafter  shall 
be  so  imprisoned  or  detained. 

Judges  subservient  to  king  and  government.  But  when  in 
the  following  year,  Mr.  Selden  and  others  were  committed  by 
the  lords  of  the  council,  in  pursuance  of  his  majesty's  special 
command,  under  a  general  charge  of  "notable  contempts  and 
stirring  up  sedition  against  the  king  and  government,"  the 
judges  delayed  for  two  terms  (including  also  the  long  vaca- 
tion) to  deliver  an  opinion  how  far  such  a  charge  was  bail- 
able. And  when  at  length  they  agreed  that  it  was,  they  how- 
ever annexed  a  condition  of  finding  sureties  for  the  good 
behavior,  which  still  protracted  their  imprisonment,  the  chief 
justice.  Sir  Nicholas  Hyde,  at  the  same  time  declaring,  that 
."if  they  were  agaiu  remanded  for  that  cause,  perhaps  the 
court  would  not  afterwards  grant  an  habeas  corpus,  being 
already  made  acquainted  with  the  cause  of  imprisonment." 
But  this  was  heard  with  indignation  and  astonishment  by  every 
lawyer  present;  according  to  Mr.  Selden 's  own  account  of  the 
matter,  whose  resentment  was  not  cooled  at  the  distance  of 
four-and-twenty  years.  But  whoever  will  attentively  consider 
English  history,  may  observe,  that  the  flagrant  abuse  of  any 
power,  by  the  crown  or  its  ministers,  has  always  been  productive 
of  a  struggle ;  which  either  discovers  the  exercise  of  that  power 
to  be  contrary  to  law,  or  (if  legal)  restrains  it  for  the  future. 
This  was  the  case  in  the  present  instance. 
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9.  The  habeas  corpus  act. — The  oppression  of  an  obscure 
individual  gave  birth  to  the  famous  habeas  corpus  act,  31  Car. 
II,  c.  2,  which  is  frequently  considered  as  another  magna  carta 
of  the  kingdom;  and  by  consequence  and  analogy  has  also  in 
subsequent  times  reduced  the  general  method  of  proceeding 
on  these  writs  (though  not  within  the  reach  of  that  statute, 
but  issuing  merely  at  the  common  law)  to  the  true  standard 
of  law  and  liberty. 

The  statute  itself  enacts:  (1)  That  on  complaint  and  re- 
quest in  writing  by  or  on  behalf  of  any  person  committed  and 
charged  with  any  crime  (unless  committed  for  treason  or  felony 
expressed  in  the  warrant;  or  as  accessory,  or  on  suspicion  of 
being  accessory,  before  the  fact,  to  any  petit-treason  or  felony: 
or  any  suspicion  of  such  petit-treason  or  felony,  plainly  ex- 
pressed in  the  warrant;  or  unless  he  is  convicted  or  charged 
in  execution  by  legal  process) ,  the  lord  chancellor  or  any  of  the 
twelve  judges,  in  vacation,  upon  viewing  a  copy  of  the  warrant, 
or  affidavit  that  a  copy  is  denied,  shall  (unless  the  party  has 
neglected  for  two  terms  to  apply  to  any  court  for  his  enlarge- 
ment) award  a  habeas  corpus  for  such  prisoner,  returnable 
immediately  before  himself  or  any  other  of  the  judges;  and 
upon  the  return  made  shall  discharge  the  party,  if  bailable, 
upon  giving  security  to  appear  and  answer  to  the  accusation 
in  the  proper  court  of  judicature. 

(2)  That  such  writs  shall  be  indorsed,  as  granted  in  pur- 
suance of  this  act,  and  signed  by  the  person  awarding  them. 

(3)  That  the  writ  shall  be  returned  and  the  prisoner 
brought  up,  within  a  limited  time  according  to  the  distance,  not 
exceeding  in  any  case  twenty  days. 

(4)  That  officers  and  keepers  neglecting  to  make  due  re- 
turns, or  not  delivering  to  the  prisoner  or  his  agent  within 
six  hours  after  demand  a  copy  of  the  warrant  of  commitment, 
or  shifting  the  custody  of  a  prisoner  from  one  to  another,  with- 
out sufficient  reason  or" authority  (specified  in  the  act),  shall 
for  the  first  offence  forfeit  £100,  and  for  the  second  offence  £200, 
to  the  party  grieved  and  be  disabled  to  hold  his  office. 

(5)  That  no  person  once  delivered  by  habeas  corpus,  shall 
be  recommitted  for  the  same  offence,  on  penalty  of  £500. 

(6)  That  every  person  committed  for  treason  or  felony 
sT:all,  if  he  requires  it  the  first  week  of  the  next  term,  or  the 
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first  day  of  the  next  session  of  oyer  and  terminer,  be  indicted  in 
that  term  or  session,  or  else  admitted  to  bail:  unless  the  kiag's 
"witnesses  cannot  be  produced  at  that  time:  and  if  acquitted, 
■or  if  not  indicted  and  tried  in  the  second  term,  or  session,  he 
shall  be  discharged  from  his  imprisonment  for  such  imputed 
•offence.:  but  that  no  person,  after  the  assizes  shall  be  open  for 
the  county  in  which  he  is  detained,  shall  be  removed  by  habeas 
■corpus,  till  after  the  assizes  are  ended ;  but  shall  be  left  to  the 
justice  of  the  judges  of  assize. 

(7)  That  any  such  prisoner  may  move  for  and  obtain  his 
labeas  corpus,  as  well  out  of  the  chancery  or  exchequer,  as  out 
of  the  king's  bench  or  common  pleas;  and  the  lord  chancellor 
or  judges  denying  the  same,  on  sight  of  the  warrant,  or  oath 
that  the  same  is  refused,  forfeit  severally  to  the  party  grieved 
the  sum  of  £500. 

Such  is  the  substance  of  that  great  and  important  statute 
"which  perfects  the  remedy  for  liberating  the  subject  from  illegal 
confinement  in  a  public  prison  on  a  criminal  charge,  and  the 
spirit  of  which  has  been  extended  by  the  judges  to  all  cases. 

10.  Exile  or  banishment. — ^A  natural  and  regular  conse- 
quence of  this  personal  liberty  is,  that  every  Englishman  may 
claim  a  right  to  abide  in  his  own  country  so  long  as  he  pleases; 
and  not  to  be  driven  from  it  unless  by  the  sentence  of  the  law. 
The  king,  indeed,  by  his  royal  prerogative,  may  issue  out  his 
writ  ne  exeat  regnum  (let  him  not  leave  the  kingdom),  and 
prohibit  any  of  his  subjects  from  going  into  foreign  parts 
without  license.  This  may  be  necessary  for  the  public  service 
and  safeguard  of  the  commonwealth.  But  no  power  on  earth, 
except  the  authority  of  parliament,  can  send  any  subject  of 
England  out  of  the  land  against  his  will;  no,  not  even  a  crim- 
inal. For  exile  and  transportation  are  punishments  at  present 
"unknown  to  the  common  law ;  and,  whenever  the  latter  is  now 
dnfiicted,  it  is  either  by  the  choice  of  the  criminal  himself  to 
escape  a  capital  punishment,  or  else  by  the  express  direction 
of  some  modem  act  of  parliament.  To  this  purpose  the  great 
charter  delares,  that  no  freeman  shall  be  banished,  unless  by 
the  judgment  of  his  peers,  or  by  the  law  of  the  land.  And  by 
the  habeas  corpus  act,  31  Car.  II,  c.  2  (that  second  magna 
carta,  and  stable  bulwark  of  our  liberties),  it  is  enacted,  that 
no  subject  of  this  realm,  who  is  an  inhabitant  of  England, 

164 


CIVIL  LIBERTY  AND  CIVIL  RIGHTS  465 

Wales,  or  Berwick,  shall  be  sent  prisoner  into  Scotland,  Ire- 
land, Jersey,  Guernsey,  or  places  beyond  the  seas  (where  they 
cannot  have  the  full  benefit  and  protection  of  the  common  law) ; 
but  that  all  such  imprisonments  shall  be  illegal ;  that  the  person 
who  shall  dare  to  commit  another  contrary  to  this  law,  shall  be 
disabled  from  bearing  any  office,  shall  incur  the  penalty  of  a 
prcEmunire  and  be  incapable  of  receiving  the  king's  pardon: 
and  the  party  suffering  shall  also  have  his  private  action  against 
the  person  committing,  and  all  his  aiders,  advisers  and  abet- 
tors; and  shall  recover  treble  costs;  besides  his  damages,  which 
no  jury  shall  assess  at  less  than  five  hundred  pounds. 

The  law  in  this  respect  is  so  benignly  and  liberally  construed 
for  the  benefit  of  the  subject,  that,  though  within  the  realm 
the  king  may  command  the  attendance  and  service  of  all  his 
liegemen,  yet  he  cannot  send  any  man  out  of  the  realm,  even 
upon  the  public  service;  excepting  sailors  and  soldiers,  the 
nature  of  whose  employment  necessarily  implies  an  exception: 
he  cannot  even  constitute  a  man  lord  deputy  or  lieutenant  of 
Ireland  against  his  wiU,  nor  make  him  a  foreign  ambassador. 
For  this  might,  in  reality,  be  no  more  than  an  honorable  exile. 

11.  Liberty  of  the  press. — In  instances  where  blasphemous, 
immoral,  treasonable,  schismatical,  seditious,  or  scandalous  libels 
are  punished  by  the  English  law,  some  with  a  greater,  others 
with  a  less,  degree  of  severity ;  the  liberty  of  the  press,  properly 
understood,  is  by  no  means  infringed  or  violated.  The  liberty 
of  the  press  is  indeed  essential  to  the  nature  of  a  free  state; 
but  this  consists  in  laying  no  previous  restraint  upon  publica- 
tions, and  not  in  freedom  from  censure  for  criminal  matter 
when  published.  Every  freeman  has  an  imdoubted  right  to 
lay  what  sentiments  he  pleases  before  the  public ;  to  forbid  this, 
is  to  destroy  the  freedom  of  the  press ;  but  if  he  publishes  what 
is  improper,  mischievous,  or  illegal,  he  must  take  the  conse- 
quence of  his  own  temerity.  To  subject  the  press  to  the  re- 
strictive power  of  a  licenser,  as  was  formerly  done,  both  before 
and  since  the  revolution,  is  to  subject  all  freedom  of  sentiment 
to  the  prejudices  of  one  man,  and  make  him  the  arbitrary  and 
infallible  judge  of  all  controverted  points  in  learning,  religion, 
and  government.  But  to  punish  (as  the  law  does  at  present) 
any  dangerous  or  offensive  writings,  which,  when  published, 
shall  on  a  fair  and  impartial  trial  be  adjudged  of  a  pernicious 
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tendency,  is  necessary  for  the  preservation  of  peace  and  good 
order,  of  government,  and  religion,  the  only  solid  foundations 
of  civU  liberty.  Thus  the  will  of  individuals  is  still  left  free; 
the  abuse  only  of  that  free-will  is  the  object  of  legal  punishment. 
Neither  is  any  restraint  hereby  laid  upon  freedom  of  thought 
or  enquiry :  liberty  of  private  sentiment  is  still  left ;  the  dissem- 
inating, or  making  public,  of  bad  sentiments,  destructive  of 
the  ends  of  society,  is  the  crime  which  society  corrects.  A  man 
(says  a  fine  writer  on  this  subject)  may  be  allowed  to  keep 
poisons  in  his  closet,  but  not  publicly  to  vend  them  as  cordials. 
And  to  this  we  may  add,  that  the  only  plausible  argument  here- 
tofore used  for  the  restraining  the  just*  freedom  of  the  press, 
"that  it  was  necessary  to  prevent  the  daily  abuse  of  it,"  will 
entirely  lose  its  force,  when  it  is  shown  (by  a  seasonable  exer- 
tion of  the  laws)  that  the  press  cannot  be  abused  to  any  bad 
purpose  without  incurring  a  suitable  punishment:  whereas  it 
never  can  be  used  to  any  good  one,  when  under  the  control 
of  an  inspector.  So  true  it  will  be  found,  that  to  censure  the 
licentiousness,  is  to  maintain  the  liberty,  of  the  press. 

12.  Private  property. — The  third  absolute  right,  protected 
against  the  government,  is  that  of  property:  which  consists  ia 
the  free  use,  enjoyment  and  disposal  of  all  a  man's  acquisi- 
tions, without  any  control  or  dimiuution,  save  only  by  the  due 
exercise  of  the  powers  of  government.  The  common  law  is 
extremely  watchful  in  ascertaining  and  protecting  this  right. 
Upon  this  principle  the  great  charter  has  declared  that  no 
freeman  shall  be  disseised,  or  divested,  of  his  freehold,  or  of 
his  liberties,  or  free  customs  but  by  the  judgment  of  his  peers, 
or  by  the  law  of  the  land.  And  by  a  variety  of  ancient  statutes 
it  is  enacted  that  no  man's  lands  or  goods  shall  be  seized  into 
the  king's  hands,  against  the  great  charter,  and  the  law  of 
the  land ;  and  that  no  man  shall  be  disinherited,  nor  put  out  of 
his  franchises  or  freehold,  unless  he  can  be  duly  brought  to 
answer,  and  be  forejudged  by  course  of  law ;  and  if  anything  be 
done  to  the  contrary  it  shall  be  redressed  and  holden  for  none 
effect. 

13.  Power  of  eminent  domain.-— So  great  moreover  is  the 
regard  of  the  law  for  private  property,  that  it  will  not  authorize 
the  least  violation  of  it;  no,  not  even  for  the  general  good  of 
the  whole  community.     If  a  new  road,  for  instance,  were  to 
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be  made  through  the  grounds  of  a  private  person,  it  might  per- 
haps be  extensively  beneficial  to  the  public;  but  the  law  per- 
mits no  man,  or  set  of  men  to  do  this  without  the  consent  of 
the  owner  of  the  land.  In  vain  may  it  be  urged,  that  the  good 
of  the  individual  ought  to  yield  to  that  of  the  community ;  for 
it  would  be  dangerous  to  allow  any  private  man,  or  even  any 
public  tribunal,  to  be  the  judge  of  the  common  good,  and  to 
decide  whether  it  be  expedient  or  no.  Besides  the  public  good 
is  in  nothing  more  essentially  interested,  than  in  the  protection 
of  every  individual's  private  rights,  as  modelled  by  the  munic- 
ipal law.  In  this  and  similar  cases  the  legislature  alone  can, 
and  indeed  frequently  does  interpose,  and  compel  the  individual 
to  acquiesce.  But  how  does  it  interpose  and  compel?  Not  by 
absolutely  stripping  the  subject  of  his  property  in  an  arbitrary 
manner ;  but  by  giving  him  a  full  indemnification  for  the  injury 
thereby  sustained.  The  public  is  now  considered  as  an  indi- 
vidual treating  with  an  individual  for  an  exchange.  All  that 
the  legislature  does  in  the  exercise  of  their  power,  by  itself  [or 
through  the  agency  of  a  public  service  corporation],  is  to  oblige 
the  owner  to  alienate  his  possessions  for  a  reasonable  price. 

14.  Taxation  and  representation. — ^Nor  is  this  the  only  in- 
stance in  which  the  law  of  the  land  has  postponed  even  public 
necessity  to  the  sacred  and  inviolable  rights  of  private  property; 
For  no  subject  of  England  can  be  constrained  to  pay  any 
aids  or  taxes,  even  for  the  defence  of  the  realm  or  the  support 
of  government,  but  such  as  are  imposed  by  his  own  consent,  or 
that  of  his  representatives  in  parliament.  And  as  this  funda- 
mental law  had  been  shamefully  evaded  under  many  succeeding 
princes,  by  compulsive  loans,  and  benevolences  extorted  with- 
out a  real  and  voluntary  consent,  it  was  made  an  article  in 
the  petition  of  right,  3  Car.  I,  that  no  man  shall  be  compelled 
to  yield  any  gift,  loan,  or  benevolence,  tax,  or  such  like  charge, 
without  common  consent  by  act  of  parliament.  And,  lastly, 
by  the  statute  1  W.  and  M.  st.  2,  c.  2,  it  is  declared,  that  levying 
money  for  or  to  the  use  of  the  crown,  by  pretence  or  preroga- 
tive, without  grant  of  parliament,  or  for  longer  time,  or  in 
other  manner,  than  the  same  is  or  shall  be  granted ;  is  illegal. 

15.  Other  qualifications  of  private  property  forfeitures. — 
[Private  property  is  not  only  subject  to  be  sold  for  taxes,  and 
to  be  regulated  for  the  public  welfare  under  the  police  power, 
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but  it  may  be  taken  in  war  for  the  defence  of  the  country,  or 
it  may  be  destroyed  to  abate  a  nuisance  or  stop  the  spread  of 
a  fire,  or  it  may  be  forfeited  for  offences.]  The  true  reason  and 
only  substantial  ground  of  any  forfeiture  for  crimes  consist 
in  this:  that  all  property  is  derived  from  society,  being  one  of 
those  civil  privileges  or  rights  which  are  conferred  upon  indi- 
viduals, in  exchange  for  that  degree  of  natural  freedom  which 
every  man  must  sacrifice  when  he  enters  into  social  communities. 
If  therefore  a  member  of  any  national  community  violates  the 
fundamental  contract  of  his  association,  by  transgressing  the 
municipal  law,  he  forfeits  his  right  to  such  privileges  as  he 
claims  by  that  contract;  and  the  state  may  very  justly  resume 
that  portion  of  property,  or  any  part  of  it,  which  the  laws  have 
before  assigned  him.  Hence,  in  every  offence  of  an  atrocious 
kind,  the  laws  of  England  formerly  exacted  a  total  confiscation 
of  the  movables  or  personal  estate ;  and  in  many  cases  a  per- 
petual, in  others  only  a  temporary,  loss  of  the  offender's  immov- 
ables or  landed  property;  and  vested  them  both  in  the  king, 
who  is  the  person  supposed  to  be  offended,  being  the  one  visible 
magistrate  in  whom  the  majesty  of  the  public  resides. 

Goods,  and  chattels,  were  totally  forfeited  by  conviction  of 
high  treason  or  misprision  of  treason :  of  petit  treason ;  of  felony 
in  general,  and  particularly  of  felony  de  se,  and  of  man- 
slaughter; nay,  even  by  conviction  of  excusable  homicide;  by 
outlawry  for  treason  or  felony,  by  conviction  of  petit  larceny; 
by  flight,  in  treason  or  felony;  even  though  the  party  be  ac- 
quitted of  the  fact;  by  standing  mute,  when  arraigned  of  felony; 
by  drawing  a  weapon  on  a  judge,  or  striking  any  one  in  the 
presence  of  the  king's  courts;  by  praemunire;  by  pretended 
prophecies,  upon  a  second  conviction;  by  owling;  by  the  resid- 
ing abroad  of  artificers ;  and  by  challenging  to  fight  on  account 
of  money  won  at  gaming.  All  these  offences,  induced  a  total 
forfeiture  of  goods  and  chattels. 

And  this  forfeiture  commences  from  the  time  of  conviction, 
not  the  time  of  committing  the  fact,  as  in  forfeiture  of  real 
property.  For  chattels  are  of  so  vague  and  fluctuating  a  na- 
ture, that  to  effect  them  by  any  relation  back,  would  be  at- 
tended with  more  inconvenience  than  in  the  case  of  the  landed 
estates;  and  part,  if  not  the  whole  of  them,  must  be  expended 
in  maintaining  the  delinquent,  between  the  time  of  committing 
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the  fact  and  his  conviction.  Yet  a  fraudulent  conveyance  of 
them,  to  defeat  the  interest  of  the  crown,  is  made  void  by  statute 
13  Eliz.  c.  5. 

16.  Auxiliary  ri^fhts  securini^  liberty. — In  the  preceding 
articles  we  have  taken  a  short  view  of  the  principal  absolute 
rights  which  appertain  to  every  Englishman.^  But  in  vain  would 
these  rights  be  declared,  ascertained  and  protected  by  the  dead 
letter  of  the  laws,  if  the  constitution  had  provided  no  other 
method  to  secure  their  actual  enjoyment.  It  has  therefore  es- 
tablished certain  other  auxiliary  subordinate  rights  of  the  sub- 
ject, which  serve  principally  as  outworks  or  barriers  to  protect 
and  maintain  inviolate  the  three  great  and  primary  rights,  of 
personal  security,  personal  liberty,  and  private  property.  These 
are, 

(1)  .  The  constitution,  powers,  and  privileges  of  parliament; 
of  which  I  shall  treat  at  large  in  the  ensuing  chapter. 

(2)  The  limitation  of  the  king's  prerogatvue,  by  bounds  so 
certain  and  notorious,  that  it  is  impossible  he  should  either  mis- 
take or  legally  exceed  them  without  the  consent  of  the  people. 
Of  this,  also,  I  shall  treat  in  its  proper  place.  The  former  of 
these  keeps  the  legislative  power  in  due  health  and  vigor,  so  as 
to  make  it  improbable  that  laws  should  be  enacted  destructive 
of  general  liberty :  the  latter  is  a  guard  upon  the  executive  power 
by  restraining  it  from  acting  either  beyond  or  in  contradiction 
to  the  laws,  that  are  framed  and  established  by  the  other. 

(3)  Bight  of  redress  in  courts.  A  third  subordina,te  right 
of  every  Englishman  is  that  of  applying  to.the  courts  of  justice 
for  redress  of  injuries.  Since  the  law  is  in  England  the  supreme 
arbiter  of  every  man's  life,  liberty,  and  property,  courts  of 
justice  must  at  all  times  be  open  to  the  subject,  and  the  law 
be  duly  administered  therein.  The  emphatical  words  of  magna 
carta  spioken  in  the  person  of  the  king,  who  in  judgment  of  law 
(says  Sir  Edward  Coke)  is  ever  present  and  repeating  them  in 
all  his  courts,  are  these:  nulU  vendemus,  nulli  negabimus,  aid 
differemus  rectum  vel  justitiam  (to  none  will  we  sell,  to  none 
deny,  to  none  delay  either  right  or  justice):  "and  therefore 
every  subject,"  continues  the  same  learned  author,  "for  injury 
done  to  him  in  bonis,  in  terris,.vel  persona  (either  in  his  goods, 

1  [See  Stimson,  Federal  and  State  Constitutions,  as  to  recognition  of 
these  civil  rights  under  American  constitutions.] 
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lands,  or  person),  by  any  other  subject,  be  he  ecclesiastical  or 
temporal,  without  any  exception,  may  take  his  remedy  by  the 
course  of  the  law,  and  have  justice  and  right  for  the  injury 
done  to  him,  freely  without  sale,  fully  without  any  denial,  and 
speedily  without  delay." 

Procedure  an  essential  part  of  due  process.  Not  only  the 
substantial  part,  or  judicial  decisions,  of  the  law,  but  also  the 
formal  part,  or  method  of  proceeding,  cannot  be  altered  but  by 
parliament;  for,  if  once  those  outworks  were  demolished,  there 
would  be  an  inlet  to  all  manner  of  innovation  in  the  body  of  the 
law  itself.  The  king,  it  is  true,  may  erect  new  courts  of  justice ; 
but  then  they  must  proceed  according  to  the  old  established 
forms  of  the  common  law.  For  which  reason  it  is  declared,  in 
the  statute  16  Car.  I,  c.  10,  upon  the  dissolution  of  the  court  of 
starchamber,  that  neither  his  majesty,  nor  his  privy  council, 
have  any  jurisdiction,  power,  or  authority,  by  English  bill,  peti- 
tion, articles,  libel,  (which  were  the  course  of  proceeding  in  the 
starchamber,  borrowed  from  the  civil  law,)  or  by  any  other 
arbitrary  way  whatsoever,  to  examine,  or  draw  into  question, 
determine  or  dispose  of  the  lands  or  goods  of  any  subjects 
of  this  kingdom;  but  that  the  same  ought  to  be  tried  and 
determined  in  the  ordinary  courts  of  justice,  and  by  course 
of  law. 

17.  Trial  by  jury  a  bulwark  of  liberty. — Trial  by  jury  ever 
has  been,  and  I  trust  ever  wUl  be,  looked  upon  as  the  glory  of 
the  English  law.  And  if  it  has  so  great  an  advantage  over  others 
in  regulating  civil  property,  how  much  must  that  advantage  be 
heightened,  when  it  is  applied  to  criminal  cases !  It  is  the  most 
transcendent  privilege  which  any  subject  can  enjoy,  or  wish  for, 
that  he  cannot  be  affected  either  in  his  property,  his  liberty,  or 
his  person,  but  by  the  unanimous  consent  of  twelve  of  his  neigh- 
bors and  equals.  A  constitution,  that  I  may  venture  to  affirm 
has,  under  Providence,  secured  the  just  liberties  of  this  nation  for 
a  long  succession  of  ages.  And  therefore  a  celebrated  French 
writer,  who  concludes,  that  because  Rome,  Sparta,  and  Carthage 
have  lost  their  liberties,  therefore  those  of  England  in  time  must 
also  perish,  should  have  recollected  that  Rome,  Sparta,  and 
Carthage,  at  the  time  when  their  liberties  were  lost,  were  stran- 
gers to  the  trial  by  jury. 

Great  as  this  eulogium  may  seem,  it  is  no  more  than  this 
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admirable  constitution,  when  traced  to  itsi  principles,  will  be 
found  in  sober  reason  to  deserve.  The  impartial  administration 
of  justice,  which  secures  both  our  persons  and  our  properties,  is 
the  great  end  of  civil  society.  But  if  that  be  entirely  intrusted 
to  the  magistracy,  a  select  body  of  men,  and  those  generally 
selected  by  the  prince  or  such  as  enjoy  the  highest  offices  in  the 
state,  their  decisions,  in  spite  of  their  own  natural  integrity,  will 
have  frequently  an  involuntary  bias  towards  those  of  their  own 
rank  and  dignity:  it  is  not  to  be  expected  from  human  nature, 
that  the  few  should  be  always  attentive  to  the  iaterests  and  good 
of  the  many.  On  the  other  hand,  if  the  power  of  judicature  were 
placed  at  random  in  the  hands  of  the  multitude,  their  decisions 
would  be  wild  and  capricious,  and.  a  new  rule  of  action  would 
be  every  day  established  in  our  courts-. 

It  is  wisely  therefore  ordered,  that  the  principles  and  axioms 
of  law,  which  are  general  propositions,  flowing  from  abstracted 
reason,  and  not  accommodated  to  times  or  to  men,  should  be 
deposited  in  the  breasts  of  the  judges,  to  be  occasionally  applied 
to  such  facts  as  come  properly  ascertained  before  them.  For 
here  partiality  can  have  little  scope :  the  law  is  well  known,  and 
is  the  same  for  all  ranks  and  degrees;  it  follows  as  a  regular 
conclusion  from  the  premises  of  fact  pre-established.  But  in 
settling  and  adjusting  a  question,of  fact,  when  intrusted  to  any 
single  magistrate,  partiality  and  injustice  have  an  ample  field 
to  range  in ;  either  by  boldly  asserting  that  to  be  proved  which 
is  not  so,  or  by  more  artfully  suppressing  some  circumstances, 
stretching  and  warping  others,  and  distinguishing  away  the  re- 
mainder. Here,  therefore,  a  competent  number  of  sensible  and 
upright  jurymen ;  chosen  by  lot  from  among  those  of  the  middle 
rank,  will  be  found  the  best  investigators  of  truth,  and  the 
surest  guardians  of  public  justice.  For  the  most  powerful  indi- 
vidual in  the  state  will  be  cautious  of  committing  any  flagrant 
invasion  of  another's  right,  when  he  knows  that  the  fact  of  his 
oppression  must  be  examined  and  decided  by  twelve  indifferent 
men,  not  appointed  till  the  hour  of  trial ;  and  that,  when  once  the 
fact  is  ascertained,  the  law  must  of  course  redress  it.  This, 
therefore,  preserves  in  the  hands  of  the  people  that  share  which 
they  ought  to  have  in  the  administration  of  public  justice,  and 
prevents  the  encroachments  of  the  more  powerful  and  wealthy 
citizens; 
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Other  tribunals  contrasted.  Every  new  tribunal,  erected  for 
the  decision  of  facts,  without  the  intervention  of  a  jury  (whether 
composed  of  justices  of  the  peace,  commissioners  of  the  revenue, 
judges  of  a  court  of  conscience,  or  any  other  standing  magis- 
trates), is  a  step  towards  establishing  aristocracy,  the  most 
oppressive  of  absolute  governments.  The  feudal  system,  which, 
for  the  sake  of  military  subordination,  pursued  an  aristocra,tical 
plan  in  all  its  arrangements  of  property,  had  been  intolerable  in 
times  of  peace,  had  it  not  been  wisely  counterpoised  by  that  priv- 
ilege so  universally  diffused  through  every  part  6f  it,  the, trial 
by  the  feudal  peers. 

Yet,  after  all,  it  must  be  owned,  that  the  best  and  most  effectual 
method  to  preserve  and  extend  the  trial  by  jury  in  practice, 
would  be  by  endeavoring  to  remove  all  the  defects,  as  well  as  to 
improve  the  advantages  incident  to  this  mode  of  inquiry.  If 
justice  is  not  done  to  the  entire  satisfaction  of  the  people,  in  this 
method  of  deciding  facts,  in  spite  of  all  encomiums  and  panegy- 
rics on  trials  at  the  common  law,  they  will  resort  in  search  of  that 
justice  to  another  tribunal. 

18.  Bight  to  petition. — ^If  there  should  happen  any  uncom- 
mon injury,  or  infringement  of  the  rights  before  mentioned, 
which  the  ordinary  course  of  law  is  too  defective  to  reach,  there 
still  remains  a  fourth  subordinate  right,  appertaining  to  every 
individual,  namely,  the  right  of  peti^tioning  the  king,  or  either 
house  of  parliament,  for  the  redress  of  grievances.  In  Eussia  we 
are  told  that  the  Czar  Peter  established  a  law,  that  no  subject 
might  petition  the  throne  tiU  he  had  first  petitioned  two  different 
ministers  of  state.  In  case  he  obtaiued  justice  from  neither,  he 
might  then  present  a  third  petition  to  the  prince ;  but  upon  pain 
of  death,  if  found  to  be  in  the  wrong :  the  consequence  of  which 
was,  that  no  one  dared  to  offer  such  third  petition;  and  griev- 
ances seldom  falling  under  the  notice  of  the  sovereign,  he  had 
little  opportunity  to  redress  them.  The  restrictions,  for  some 
there  are,  which  are  laid  upon  petitioning  in  England,  are  of  a 
nature  extremely  different ;  and,  while  they  promote  the  spirit  of 
peace,  they  are  no  check  upon  that  of  liberty.  Care  only  must  be 
taken,  lest,  under  the  pretence  of  petitioning,  the  subject  be 
guilty  of  any  riot  or  tumult,  as  happened  in  the  opening  of  the 
memorable  parliament  in  1640:  and,  to  prevent  this,  it  is  pro- 
vided by  the  statute  13  Car.  II,  st.  1,  c.  5,  that  no  petition  to  the 
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king,  or  either  house  of  parliament,  for  any  alteration  in  church 
or  state,  shall  be  signed  by  above  twenty  persons,  unless  the 
matter  thereof  be  approved  by  three  justices  of  the  peace,  or  the 
major  part  of  the  grand  jury  in  the  country ;  and  in  London  by 
the  lord  mayor,  aldermen,  and  common  council;  nor  shall  any 
petition  be  presented  by  more  than  ten  persons  at  a  time.  But, 
under  these  regulations,  it  is  declared  by  the  statute  1  "W.  and 
M.  st.  2,  c.  2,  that  the  subject  hath  a  right  to  petition ;  and  that 
all  commitments  and  prosecutions  for  such  petitioning  are  illegal. 

19.  Right  to  bear  arms. — The  fifth  auxiliary  right  of  the 
subject,  that  I  shall  at  present  mention,  is  that  of  having  arms 
for  their  defence,  suitable  to  their  condition  and  degree,  and  such 
as  are  allowed  by  law.  "Which  is  also  declared  by  the  same  stat- 
ute, 1  W.  and  M.  st.  2,  c.  2,  and  is  indeed  a  public  allowance, 
under  due  restrictions,  of  the  natural  right  of  resistance  and 
self-preservation,  when  the  sanctions  of  society  and  laws  are 
found  insufficient  to  restrain  the  violence  of  oppression. 

20.  Supremacy  of  law. — The  English  law  ascribes  to  the 
king  the  attribute  of  sovereignty.  Hence  it  is,  that  no  suit  or 
action  can  be  brought  against  the  king  even  in  civil  matters, 
because  no  court  can  have  jurisdiction  over  bim.  For  all  juris- 
diction implies  superiority  of  power :  authority  to  try  would  be 
vain  and  idle,  without  an  authority  to  redress ;  and  the  sentence 
of  a  court  would  be  contemptible,  unless  that  court  had  power 
to  command  the  execution  of  it ;  but  who,  says  Finch,  shall  com- 
mand the  king?  Hence  it  is  likewise,  that  by  law  the  person 
of  the  king  is  sacred,  even  though  the  measures  pursued  in  his 
reign  be  completely  tyrannical  and  arbitrary:  for  no  jurisdic- 
tion upon  earth  has  power  to  try  him  in  a  criminal  way ;  much 
less  to  condemn  him  to  punishment.  If  any  foreign  jurisdiction 
had  this  power,  as  was  formerly  claimed  by  the  pope,  the  inde- 
pendence of  the  kingdom  would  be  no  more;  and,  if  such  a 
power  were  vested  in  any  domestic  tribunal,  there  would  soon 
be  an  end  of  the  constitution,  by  destroying  the  free  agency 
of  one  of  the  constituent  parts  of  the  sovereign  legislative 
power. 

Are  then,  it  may  be  asked,  the  subjects  of  England  totally 
destitute  of  remedy,  in  case  the  crown  should  invade  their  rights, 
either  by  private  injuries  or  public  oppression  ?  To  this  we  may 
answer,  that  the  law  has  provided  a  remedy  in  both  cases. 
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And,  first,  as  to  private  injuries:  if  any  person  has,  in  point 
of  property,  a  just  demand  upon  the  Mn^,  he  must  petition  him 
in  his  court  of  chancery,  where  his  chancellor  will  administer 
right  as  a  matter  of  grace  though  not  upon  compulsion.  And, 
as  to  personal  wrongs,  it  is  well  observed  by  Mr.  Locke,  "The 
harm  which  the  sovereign  can  do  in  his  own  person  not  beiag 
likely  to  happen  often,  nor  to  extend  itself  far;  nor  being  able 
by  his  single  strength  to  subvert  the  laws,  nor  oppress  the  body 
of  the  people  (should  any  prince  have  so  much  weakness  and  ill- 
nature  as  to  endeavor  to  do  it) — the  inconveniency  therefore  of 
some  particular  mischiefs,  that  may  happen  sometimes,  when  a 
heady  prince  comes  to  the  throne,  are  well  recompensed  by  the 
peace  of  the  public  and  security  of  the  government,  in  the  per- 
son of  the  chief  magistrate,  being  thus  set  out  of  the  reach  of 
danger." 

Responsibility  of  his  advisers.  Next,  as  to  cases  of  ordinary 
public  oppression,  where  the  vitals  of  the  constitution  are  not 
attacked,  the  law  hath  also  assigned  a  remedy.  For  as  a  king 
cannot  misuse  his  power,  without  the  advice  of  evil  counsellors, 
and  the  assistance  of  wicked  ministers,  these  men  may  be  exam- 
ined and  punished.  The  constitution  has  therefore  provided,  by 
means  of  indictments  and  parliamentary  impeachments,  that  no 
man  shall  dare  to  assist  the  crown  in  contradiction  to  the  laws  of 
the  land.  But  it  is  at  the  same  time  a  maxim  in  those  laws, 
that  the  king  himself  can  do  no  wrong :  since  it  would  be  a  great 
weakness  and  absurdity  in  any  system  of  positive  law,  to  define 
any  possible  wrong,  without  any  possible  redress. 

Abuses  of  power  may  he  without  legal  remedy.  For,  as  to 
such  public  oppressions  as  tend  to  dissolve  the  constitution,  and 
subvert  the  fundamentals  of  government,  they  are  cases,  which 
the  law  will  not,  out  of  decency,  suppose:  being  incapable  of 
distrusting  those  whom  it  has  invested  with  any  part  of  the 
supreme  power;  since  such  distrust  would  render  the  exercise 
of  that  power  precarious  and  impracticable.  The  supposition 
of  law,  therefore  is,  that  neither  the  king  nor  either  house  of 
parliament,  collectively  taken,  is  capable  of  doing  any  wrong; 
since  in  such  cases  the  law  feels  itself  incapable  of  furnishing 
any  adequate  remedy.  For  which  reason  all  oppressions  which 
may  happen  to  spring  from  any  branch  of  the  sovereign  power, 
must  necessarily  be  out  of  the  reach  of  any  stated  rule  or  express 
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legal  provision;  but,  if  ever  they  unfortunately  happen,  the 
prudence  of  the  times  must  provide  new  remedies  upon  new 
emergencies. 

21.  Bight  of  revolution  not  a  legal  right. — In  England 
parliament  has  absolute,  sovereign  and  uncontrollable  authority. 
It  must  be  owned  that  Mr.  Locke,  and  other  theoretical  writers, 
have  held,  that  "there  remains  still  inherent  in  the  people  a 
supreme  power  to  remove  or  alter  the  legislative,  when  they  find 
the  legislative  act  contrary  to  the  trust  reposed  in  them ;  for, 
when  such  trust  is  abused,  it  is  thereby  forfeited,  and  devolves 
to  those  who  gave  it."  But  however  just- this  conclusion  may 
be  in  theory,  we  cannot  practically  adopt  it,  nor  take  any  legal 
steps  for  carrying  it  into  execution,  under  any  dispensation  of 
government  at  present  actually  existing.  For  this  devolution 
of  power,  to  the  people  at  large,  includes  in  it  a  dissolution  of 
the  whole  form  of  government  established  by  that  pebple ;  reduces 
all  the  members  to  their  original  state  of  •  equality ;  and,  by 
annihilating  the  sovereign  power,  repeals  all  positive  laws  what- 
soever before  enacted.^  No  human  laws  will  therefore  suppose 
a  case,  which  at  once  must  destroy  all  law,  and  compel  men  to 
build  afresh  upon  a  new  foundation;  nor  will  they  make  pro- 
vision for  so  desperate  an  event,  as  must  render  all  legal  pro- 
visions ineffectual.  So  long  therefore  as  the  English  constitu- 
tion lasts,  we  may  venture  to  affirm,  that  the  power  of  parliament 
is  absolute  and  without  control.  But  whenever  a  question  arises 
between  the  society  at  large  and  any  magistrate  vested  with 
powers  originally  delegated  by  that  society,  it  must  be  decided 
by  the  voice  of  the  society  itself:  there  is  not  upon  earth  any 
other  tribunal  to  resort  to. 

1  [The  Declaration  of  Independence  changed  the  form  of  government 
without  destroying  or  repealing  the  laws.  Eevolution  is  an  extra-judicial 
and  extra-legal  remedy  by  self-help,  which  is  treason  against  the  old 
government,  'but  is  recognized  as  patriotism  and  heroism  under  the  new 
government  which  is  established  thereby.] 
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CHAPTER  XLVII. 

POLITICAL  ORGANIZATION  AND  DEPARTMENTS  OF 
GOVERNIOENT. 

1.  Self  government  by  representation. — In  a  free  state  every 
man,  who  is  supposed  %  Jree  agent,  ought  to  be  in  some  measure 
his  own  governor;  and  therefore  a  branch  at  least  of  the  legis- 
lative power  should  reside  in  the  whole  body  of  the  people.  And 
this  power,  when  the  territories  of  the  state  are  small  and  its 
citizens  easily  known,  should  be  exercised  by  the  people  in  their 
aggregate  or  collective  capacity,  as  was  wisely  ordained  in  the 
petty  republics  of  Greece,  and  the  first  rudiments  of  the  Roman 
state.  But  this  will  be  highly  ineonvenient,  when  the  public  ter- 
ritory is  extended  to  any  considerable  degree,  and  the  number 
of  citizens  is  increased.  Thus  when,  after  the  social  war,  all  the 
burghers  of  Italy  were  admitted  free  citizens  of  Rome,  and  each 
had  a  vote  in  the  public  assemblies,  it  became  impossible  to 
distinguish  the  spurious  from  the  real  voter,  and  from  that  time 
all  elections  and  popular  deliberations  grew  tumultuous  and 
disorderly;  which  paved  the  way  for  Marius  and  Sylla,  Pompey 
and  Caesar,  to  trample  on  the  liberties  of  their  country,  and  at 
last  to  dissolve  the  commonwealth.  In  so  large  a  state  as  ours, 
it -is  therefore  very  wisely  contrived  that  the  people  should  do 
that  by  their  representatives,  which  it  is  impracticable  to  per- 
form in  person ;  representatives,  chosen  by  a  number  of  minute 
and  separate  districts,  wherein  all  the  voters  are,  or  easily  may 
be,  distinguished. 

2.  Members  of  parliament  represent  what. — The  counties 
are  therefore  represented  by  knights,  elected  by  the  proprietors 
of  lands;  the  citizens  and  boroughs  are  represented  by  citizens 
and  burgesses,  chosen  by  the  mercantile  part,  or  supposed  trad- 
ing interests  of  the  nation;  much  in  the  same  manner  as  the 
burghers  in  the  diet  of  Sweden  are  chosen  by  the  corporate 
towns,  Stockholm  sending  four,  as  London  does  with  us,  other 
cities  two,  and  some  only  one.     And  every  member,  though 
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chosen  by  one  particular  district,  when  elected  and  returned, 
serves  for  the  whole  realm ;  for  the  end  of  his  coming  thither  is 
not  particular,  but  general;  not  barely  to  advantage  his  con- 
stituents, but  the  commonwealth;  to  sidvise  his  majesty  (as 
appears  from  the  writ  of  summons)  "de  communi  concilia  super 
negotiis  quihusdam  arduis  et  urgentibus,  regem,  statum,  et  de- 
fensionem  regni  Anglice  et  ecclesice  Ahglicance  concementibus" 
(concerning  the  common  council  upon  certain  difficult  and  urgent 
affairs  relating  to  the  king,  the  state,  and  defence  of  the  king- 
dom of  England  and  of  the  English  church).  And  therefore  he 
is  not  bound,  like  a  deputy  in  the  united  provinces,  to  consult 
with,  or  take  the  advice  of,  his  constituents  upon  any  particular 
point,  unless  he  himself  thinks  it  proper  or  prudent  so  to  do. 

3.  The  right  of  suffrage  and  property  qualifications. — ^Next, 
with  regard  to  the  elections  of  knights,  citizens  and  burgesses, 
we  may  observe,  that  herein  consists  the  exercise  of  the  demo- 
cratical  part  of  our  constitution:  for  in  a  democracy  there  can 
be  no  exercise  of  sovereignty  but  by  suffrage,  which  is  the 
declaration  of  the  people's  wiU.  In  all  democracies  therefore 
it  is  of  the  utmost  importance  to  regulate  by  whom,  and  in 
what  manner,  the  suffrages  are  to  be  given.  And  the  Athenians 
were  so  justly  jealous  of  this  prerogative,  that  a  stranger,  who 
interfered  in  the  assemblies  of  the  people,  was  punished  by  their 
laws  with  death:  because  such  a  man  was  esteemed  guilty  of 
high  treason,  by  usurping  those  rights  of  sovereignty,  to  which 
he  had  no  title.  In  England,  where  the  people  do  not  debate  in 
a  collective  body  but  by  representation,  the  exercise  of  this 
sovereignty  consists  in  the  choice  of  representatives.  The  laws 
have  therefore  very  strictly  guarded  against  usurpation  or  abuse 
of  this  power,  by  many  salutary  provisions;  which  may  be 
reduced  to  these  three  points,  (1)  the  qualifications  of  the  elect- 
ors. (2)  The  qualifications  of  the  elected.  (3)  The  proceedings 
at  elections. 

As  io  the  qualifications  of  the  electors.  The  true  reason  of 
requiring  any  qualification,  with  regard  to  property,  in  voters, 
is  to  exclude  such  persons  as  are  in  so  mean  a  situation  that  they 
are  esteemed  to  have  no  will  of  their  own.  If  these  persons  had 
votes,  they  would  be  tempted  to  dispose  of  them  under  some 
undue  influence  or  other.  This  would  give  a  great,  an  artful, 
or  a  wealthy  man,  a  larger  share  in  elections  than  is  consistent 
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with  general  liberty.  If  it  were  probable  that  every-jnan  would 
give  his  vote  freely  and  without  influence  of  any  kind,  then, 
upon  the  true  theory  and  genuine  principles  of  liberty,  every 
member  of  the  community,  however  poor,  should  have  a  vote  in 
electing  those  delegates,  to  whose  charge  is  committed  the  dis- 
posal of  his  property,  his  liberty,  and  his  life.  But,  since  that 
can  hardly  be  expected  in  persons  of  indigent  fortunes,  or  such 
as  are  under  the  immediate  dominion  of  others,  aU  popular  states 
have  been  obliged  to  establish  certain  qualifications;  whereby 
some,  who  are  suspected  to  have  no  will  of  their  own,  are  ex- 
cluded from  voting,  in  order  to  set  other  individuals,  whose  wills 
may  be  supposed  independent,  more  thoroughly  upon  a  level 
with  each  other.  The  knights  of  shires  are  the  representatives 
of  the  landholders,  or  landed  interest  of  the  kingdom:  their 
electors  must  therefore  have  estates  in  lands  or  tenements,  within 
the  county  represented:  these  estates  must  be  freehold,  that  is, 
for  term  of  life  at  least ;  because  beneficial  leases  for  long  terms 
of  years  were  not  in  use  at  the  making  of  these  statutes,  and 
copyholders  were  then  little  better  than  villeins,  absolutely  de- 
pendent upon  their  lords;  this  freehold  must  be  of  forty  shil- 
lings annual  value;  because  that  sum  would  then,  with  proper 
industry,  furnish  all  the  necessaries  of  life,  and  render  the 
freeholder,  if  he  pleased,  an  independent  man. 

4.  The  constituents  of  parliament. — The  constituent  parts 
of  a  parliament  are  the  next  objects  of  our  inquiry.  And  these 
are  the  king's  majesty,  sitting  there  in  his  royal  political  ca- 
pacity, and  the  three  estates  of  the  realm;  the  lords  spiritual, 
the  lords  temporal  (who  sit,  together  with  the  king,  in  one  house) 
and  the  commons,  who  sit  by  themselves  in  another.  And  the 
king,  and  these  three  estates,  together,  form  the  great  corpora- 
tion or  body  politic  of  the  kingdom,  of  -which  the  king  is  said  to 
be  caput,  princvpium,  et  finis  (the  head, 'beginning,  and  end). 
For  upon  their  coming  together  the  king  meets  them  either  in 
person  or  by  representation;  without  which  there  can  be  no 
beginning  of  a  parliament;  and  he  also  has  alone  the  power  of 
dissolving  them. 

5.  Taxation  bills  must  originate  in  house  of  commons. — 
With  regard  to  taxes;  it  is  the  ancient  indisputable  privilege 
and  right  of  the  house  of  commons  [from  which  all  its  other 
powers  have  been  largely  derived]  that  aU  grants  of  subsidies 
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or  parliamentary  aids  do  begin  in  their  house,  and  are  first 
bestowed  by  them;  although  their  grants  are  not  effectual  to 
all  intents  and  purposes,  until  they  have  the  assent  of  the  other 
two  branches  of  the  legislature.  The  general  reason,  given  for 
this  exclusive  privilege  of  the  house  of  commons,  is,  that  the 
supplies  are  raised  upon  the  body  of  the  people,  and  therefore 
it  is  proper  that  they  alone  should  have  the  right  of  taxing 
themselves.  This  reason  would  be  unanswerable,  if  the  commons 
taxed  none  but  themselves ;  but  it  is  notorious  that  a  very  large 
share  of  property  is  in  the  possession  of  the  house  of  lords;  that 
this  property  is  equally  taxable,  and  taxed,  as  the  property  of 
the  commons;  and  therefore  the  commons,  not  being  the  sole 
persons  taxed,  this  cannot  be  the  reason  of  their  having  the  sole 
right  of  raising  and  modelling  the  supply. 

The  true  reason,  arising  from  the  spirit  of  our  constitution, 
seems  to  be  this.  The  lords,  being  a  permanent  hereditary  body, 
created  at  pleasure  by  the  king,  are  supposed  more  liable  to  be 
influenced  by  the  crown,  and  when  once  influenced  to  continue 
so,  than  the  commons,  who  are  a  temporary,  elective  body,  freely 
nominated  by  the  people,  It  would  therefore  be  extremely  dan- 
gerous, to  give  the  lords  any  power  of  framing  new  taxes  for 
the  subject;  it  is  sufficient  that  they  have  a  power  of  rejecting, 
if  they  think  the  commons  too  lavish  or  improvident  in  their 
grants.  But  so  reasonably  jealous  are  the  commons  of  this  val- 
uable privilege,  that  therein  they  will  not  suffer  the  other  house 
to  exert  any  power  but  that  of  tejeeting;  they  will  not  permit 
the  least  alteration  or  amendment  to  be  made  by  the  lords  to  the 
mode  of  taxing  the  people  by  a  money  bill ;  under  which  appella* 
tion  are  included  all  biUs,  by  which  money  is  directed  to  be 
raised  upon  the  subject,  for  any  purpose  or  in  any  shape  what- 
soever; either  for  the  exigencies  of  government,  and  collected 
from  the  kingdom  in  general,  as  the  land  tax;  or  for  private 
benefit,  and  collected  in  any  particular  district,  as  by  turnpikes, 
parish  rates,  and  the  like. 

6.  Supreme  legislative  power  of  parliament. — The  power 
and  jurisdiction  of  parliament,  says  Sir  Edward  Coke,  is  so 
transcendent  and  absolute,  that  it  cannot  be  confined,  either  for 
causes  or  persons,  within  any  bounds.  And  of  this  high  court, 
he  adds,  it  may  be  truly  said,  "si  antiquitatem  species,  est  vetus- 
tissima;  si  dignitatem,  est  honoratissima;  si  jurisdictionem,  est 
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capacissima"  (if  you  consider -its  antiquity,  it  is  most  ancient; 
if  its  dignity,  it  is  most  honorable ;  if  its  jurisdiction,  it  is  most 
extensive).  It  hath  sovereign  and  uncontrollable  authority  in 
the  making,  confirming,  enlarging,  restraining,  abrogating,  re- 
pealing, reviving,  and  expounding  of  laws,  concerning  matters 
of  all  the  possible  denominations,  ecclesiastical  or  temporal,  civil, 
military,  maritime,  or  criminal :  this  being  the  place  where  that 
absolute  despotic  power  which  must  in  all  governments  reside 
somewhere,  is  intrusted  by  the  constitution  of  these  kingdoms. 

AU  mischiefs  and  grievances,  operations  and  remedies,  that 
transcend  the  ordinary  course  of  the  laws,  are  within  the  reach 
of  this  extraordiaary  tribunal.  ,  It  can  regulate  or  new  model 
the  succession  to  the  crown;  as  was  done  in  the  reign  of  Henry 
VIII  and  William  III.  It  can  alter  the  established  religion  of 
the  land;  as  was  done  in  a  variety  of  instances,  in  the  reigns 
of  King  Henry  VIII  and  his  three  children.  It  can  change  and 
create  afresh  even  the  constitution  of  the  kingdom  and  of  par- 
liaments themselves;  as  was  done  by  the  act  of  union,  and  the 
severa,!  statutes  for  triennial  and  septennial  elections.  It  can, 
in  short,  do  everything  that  is  not  naturally  impossible;  and 
therefore  some  have  not  scrupled  to  call  its  power,  by  a  figure 
rather  too  bold,  the  omnipotence  of  parliament.^  True  it  is,  that 
what  the  parliament  doth,  no  authority  upon  earth  can  undo; 
so  that  it  is  a  matter  most  essential  to  the  liberties  of  this  king- 
dom that  such  members  be  delegated  to  this  important  trust  as 
are  most  eminent  for  their  probity,  their  fortitude,  and  their 
knowledge. 

7.  Irrepealable  legislation. — ^Acts  of  parliament  derogatory 
from  the  power  of  subsequent  parliaments  bind  not.  So  the 
statute  11  Hen.  VII,  c.  1,  which  directs  that  no  person  for 
assisting  a  king  de  facto  (in  fact)  shall  be  attainted  of  treason 
by  act  of  parliament  or  otherwise,  is  held  to  be  good  only  as  to 
common  prosecution  for  high  treason;  but  will  not  restrain  or 
clog  any  parliamentary  attainder.  Because  the  legislature,  being 
in  truth  the  sovereign  power,  is  always  of  equal,  always  of  abso- 

i[In  the  United  States  tbe  legislatures  of  the  States  and  the  I^ation  are 
vested  only  with  limited  powers,  and  are  restrained  by  constitutions,  and 
courts,  to  an  extent  which  is  balling  forth  vigorous  protests  from  those 
who  believe  that  the  constitutional  restraints  have  become  the  bulwark  of 
special  privilege  rather  than  of  human  liberty.] 
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lute  authority ;  it  acknowledges  no  superior  upon  earth  which 
the  prior  legislature  must  have  been,  if  its  ordinances  could  bind 
a  subsequent  parliament.  And  upon  the  same  principle  Cicero, 
in  his  letters  to  Atticus,  treats  with  a  proper  contempt  these 
restraining  clauses,  which  endeavor  to  tie  up  the  hands  of  suc- 
ceeding legislatures.  "When  you  repeal  the  law  itself  (says  he), 
you  at  the  same  time  repeal  the  .prohibitory  clause,  which  guards 
against  such  repeal." 

8.  Impossible  and  unreasonable  acts. — ^Lastly,  acts  of  par- 
liament that  are  impossible  to  be  performed  are  of  no  validity; 
and  if  there  arise  out  of  them  collaterally  any  absurd  conse- 
quences, manifestly  contradictory  to  common  reason,  they  are, 
with  regard  to  those  collateral  consequences,  void.  I  lay  down 
the  rule  with  these  restrictions;  though  I  know  it  is  generally 
laid  down  more  largely,  that  acts  of  parliament  contrary  to 
reason  are  void.  But  if  the  parliament  will  positively  enact  a 
thing  to  be  done  which  is  unreasonable,  I  know  of  no  power  in 
the  ordinary  forms  of  the  constitution  that  is  vested  with  author- 
ity to  control  it;  and  the  examples  usually  alleged  in  support 
of  this  sense  of  the  rule  do  none  of  them  prove,  that,  where  the 
main  object  of  a  statute  is  unreasonable,  the  judges  are  at  liberty 
to  reject  it ;  for  that  were  to  set  the  judicial  power  above  that  of 
the  legislature,  which  would  be  subversive  of  all  government. 
[Very  nearly  this  degree  of  power  is  claimed  and  exercised  by 
American  courts  under  the  "due  process"  clause.] 

But  where  some  collateral  matter  arises  out  of  the  general 
words,  and  happens  to  be  unreasonable ;  there  the  judges  are  in 
decency  to  conclude  that  this  consequence  was  not  foreseen  by 
the  parliament,  and  therefore  they  are  at  liberty  to  expound  the 
statute  by  equity,  and  only  quoad  hoc  (as  to  this)  disregard  it. 
Thus  if  an  act  of  parliament  gives  a  man  power  to  try  all  causes 
that  arise  within  his  manor  of  Dale;  yet,  if  a  cause  should  arise 
in  which  he  himself  is  party,  the  act  is  construed  not  to  extend 
to  that,  because  it  is  unreasonable  that  any  man  should  determine 
his  own  quarrel.  But,  if  we  could  conceive  it  possible  for  the 
parliament  to  enact,  that  he  should  try  as  well  his  own  causes 
as  those  of  other  persons,  there  is  no  court  that  has  power  to 
defeat  the  intent  of  the  legislature,  when  couched  in  such  evident 
and  express  words,  as  leave  no  doubt  whether  it  was  the  intent 
of  the  legislature  or  no. 
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9.  The  veto  power. — The  king  is  himself  a  part  of  the 
parliament:  and,  as  this  is  the  reason  of  his  heing  so,  very 
properly,  therefore  the  share  of  legislation,  which  the  constitu- 
tion has  placedi  in  the  crown,  consists  in  the  power  of  rejecting 
rather  than  resolving;  this  being  sufficient  to  answer  the  end 
proposed.  For  we  may  apply  to  the  royal  negative  in  this 
instance,  what  Cicero  observes  of  the  negative  of  the  Boman 
tribunals,  that  the  crown  has  not' any  power  of  doing  wrong,  but 
merely  of  preventing  wrong  from  being  done.  The  crown  cannot 
begin  of  itself  any  alterations  in  the  present  established  law; 
but  it  may  approve  or  disapprove  of  the  alterations  suggested 
and  consented  to  by  the  two  houses.  The  legislative  therefore 
cannot  abridge  the  executive  power  of  any  rights  which  it  now 
has  by  law,  without  its  own  consent;  since  the  law  must  per- 
petually stand  as  it  now  does,  unless  all  the  powers  will  agree 
to  alter  it.^ 

Checks  atid  'balances.  And  herein  indeed  consists  the  true 
excellence  of  the  English  government,  >  that  all  the  parts  of  it 
form  a  mutual  check  upon  each  other.  In  the  legislature  the 
people  are  a  check  upon  the  nobility,  and  the  nobility  a  check 
upon  the  people ;  by  the  mutual  privilege  of  rejecting  what  the 
other  has  resolved:  while  the  king  is  a  check  upon  both,  which 
preserves  the  executive  power  from  encroachments.  And  this 
very  executive  power  is  again  checked  and  kept  within  due 
bounds  by  the  two  houses,  through  the  privilege  they  have  of 
inquiring  into,  impeaching  and  punishing  the  conduct  (not  in- 
deed of  the  king,  which  would  destroy  his  constitutional  inde- 
pendence,' but,  which  is  more  beneficial  to  the  public)  of  his 
evil  and  pernicious  counsellors.  Thus  every  branch  of  our  civil 
polity  supports  and  is  supported,  regulates,  and  is  regulated  by 
the  rest :  for  the  two  houses  naturally  drawing  in  two  directions 
of  opposite  interest,  and  the  prerogative  in  another  still  differ- 
ent from  them  both,  they  mutually  keep  each  other  from  ex- 
ceeding their  proper  limits;  while  the  whole  is  prevented  from 

1  [Parliament  has  assumed  to  itself  the  exercise  of  the  executive  power  and 
the  reins  of  administration  through  the  ministry  or  cabinet,  which  is  elected 
by  and  must  keep  the  confidence  of  the  House  of  Commons.  Thus  practically 
all  the  royal  prerogatives  which  formerly  belonged  to  the  king  in  his  own 
right  have  been  transferred  to  the  representatives  of  the  people,  though 
still  nominally  exercised  in  the  king's  name.  If  the  Commons  insist  on  a 
measure  the  House  of  Lords  must  yield.] 
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separation  and  artificially  connected  together  by  the  mixed 
nature  of  the  crown,  which  is  a  part  of  the  legislature,  and  the 
sole  executive  magistrate.  Like  three  distinct  powers  in  me- 
chanics, they  jointly  impel  the  machine  of  government  in  a  direc- 
tion different  from  what  either,  acting  by  itself,  would  have 
done ;  but  at  the  same  time  in  a  direction  partaking  of  each,  and 
formed  out  of  all;  a  direction  which  constitutes  the  true  line 
of  the  liberty  and  happiness  of  the  community. 

10.  Executive  powers  of  external  sovereignty. — The  pre- 
rogatives of  the  crown  (in  the  sense  under  which  we  are  now 
considering  them)  respect  either  this  nation's  intercourse  with 
foreign  nations,  or  its  own  domestic  government  and  civil  polity. 
With  regard  to  foreign  concerns,  the  king  is  the  delegate  or 
representative  of  his  people.  It  is  impossible  that  the  indi- 
viduals of  a  state,  in  their  collective  capacity,  can  transact  the 
affairs  of  that  state  with  another  community.  In  the  nation's 
intercourse  with  foreign  nations  he  is  considered  as  the  dele- 
gate or  representative  of  his  people.  [This  is  true  only  in  deal- 
ing with  foreign  nations,  not  a  domestic  sovereign.] 

Ambassadors.  The  king  therefore,  considered  as  the  repre- 
sentative of  his  people,  has  the  sole  power  of  sending  ambas- 
sadors to  foreign  states,  and  receiving  ambassadors  at  home. 

Treaties.  It  is  also  the  king's  prerogative  to  make  treaties, 
leagues,  and  alliances  with  foreign  states  and  princes.  For  it 
is  by  the  law  of  nations  essential  to  the  goodness  of  a  league, 
that  it  be  made  by  the  sovereign  power;  and  then  it  is  binding 
upon  the  whole  community:  and  in  England  the  sovereign 
power,  quoad  hoc  (as  to  this),  is  vested  in  the  person  of  the 
king.  "Whatever  contracts  therefore  he  engages  in,  no  other 
power  in  the  kingdom  can  legally  delay,  resist  or  annul.  And 
yet,  lest  this  plenitude  of  authority  Should  be  abused  to  the 
detriment  of  the  public,  the  constitution  (as  we  hinted  before) 
hath  here  interposed  a  check,  by  the  means  of  a  parliamentary 
impeachment,  for  the  punishment  of  such  ministers  as  from 
criminal  motives  advise  or  conclude  any  treaty,  which  shall 
afterwards  be  judged  to  derogate  from  the  honor  and  interest 
of  the  nation. 

War  power.  Upon  the  same  principle  the  king  has  also  the 
sole  prerogative  of  making  war  and  peace.  For  it  is  held  by 
all  the  writers  on  the  law  of  nature  and  nations,  that  the  right 
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of  making  war,  which  by  nature  subsisted  in  every  individual, 
is  given  up  by  all  private  persons  that  enter  into  society,  and 
is  vested  in  the  sovereign  power:  and  this  right  is  given  up, 
not  only  by  individuals,  but  even  by  the  entire  body  of  people, 
that  are  under  the  dominion  of  a  sovereign.  It  would  indeed  be 
extremely  improper,  that  any  number  of  subjects  should  have 
the  power  of  binding  the  supreme  magistrate,  and  putting  him 
against  his  will  in  a  state  of  war.  Whatever  hostilities  therefore 
may  be  committed  by  private  citizens,  the  state  ought  not  to 
be  affected  thereby ;  unless  that  should  justify  their  proceedings, 
and  thereby  become  partner  in  the  guilt.  Such  unauthorized 
volunteers  in  violence  are  not  ranked  among  open  enemies,  but 
are  treated  like  pirates  and  robbers:  according  to  that  rule  of 
the  civil  law;  hostes  hi  sunt  qui  nobis,  aut  quibus  nos,  publice 
belliim  decrevimus:  cceteri  latrones  aut  prcedones  sunt  (those 
are  enemies  who  have  publicly  declared  war  against  us,  or 
against  whom  we  have  publicly  declared  war;  all  others  are 
thieves  or  robbers). 

And  the  reason  which  is  given  by  Grotius,  why,  according  to 
the  laws  of  nations,  a  denunciation  of  war  ought  always  to 
precede  the  actual  commencement  of  hostilities,  is  not  so  much 
that  the  enemy  may  be  put  upon  his  guard  (which  is  matter 
rather  of  magnanimity  than  right) ,  but  that  it  may  be  certainly 
clear  that  the  war  is  not  undertaken  by  private  persons,  but  by 
the  will  of  the  whole  community;  whose  right  of  willing  is  in 
this  case  transferred  to  the  supreme  magistrate  by  the  funda- 
mental laws  of  society.  So  that,  in  order  to  make  a  war  com- 
pletely effectual,  it  is  necessary  with  us  in  England  that  it  be 
publicly  declared  and  duly  proclaimed  by  the  king's  authority; 
and,  then,  all  parts  of  both  the  contending  nations,  from  the 
highest  to  the  lowest,  are  bound  by  it.  And  wherever  the  right 
resides  of  beginning  a  national  war,  there  also  must  reside  the 
right  of  ending  it,  or  the  power  of  making  peace.  And  the 
same  check  of  parliamentary  impeachment,  for  improper  or  in- 
glorious conduct,  in  beginning,  conducting,  or  concluding  a 
national  war,  is  in  general  sufficient  to  restrain  the  ministers  of 
the  crown  from  a  wanton  or  injurious  exertion  of  this  great 
prerogative. 

11.  Executive  powers  of  internal  sovereignty. — [In  domes- 
tic affairs  the  king  is  not  considered  as  the  delegate  or  repre- 
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sentative  of  the  people  as  in  the  nation's  intercourse  with  for- 
eign nations.] 

(1.)  The  king  affected  hy  what  statutes.  First,  he  is  a  con- 
stituent part  of  the  supreme  legislative  power ;  and,  as  such,  has 
the  prerogative  of  rejecting  such  provisions  in  parliament  as  he 
judges  improper  to  be  passed.  The  expediency  of  which  con- 
stitution has  before  been  evinced  at  large.  I  shall  only  farther 
remark,  that  the  king  is  not  bound  by  any  act  of  parliament, 
unless  he  be  named  therein  by  special  and  particular  words.  The 
most  general  words  that  can  be  devised  ("any  person  or  per- 
sons, bodies  politic  or  corporate,  &c.")  affect  not  him  in  the  least, 
if  they  may  tend  to  restrain  or  diminish  any  of  his  rights  or 
interests. 

For  it  would  be  of  most  mischievous  consequence  to  the 
public  if  the  strength  of  the  executive  power  were  liable  to  be 
curtailed  without  its  own  express  consent,  by  constructions  and 
implications  of  the  subject.  Yet,  where  an  act  of  parliament 
is  expressly  made  for  the  preservation  of  public  rights  and  the 
suppression  of  public  wrongs,  and  does  not  interfere  with  the 
established  rights  of  the  crown,  it  is  said  to  be  binding  as  well 
upon  the  king  as  flpon  the  subject :  and,  likewise,  the  king  may 
take  the  benefit  of  any  particular  act,  though  he  be  not  espe- 
cially named.  [There  are  somewhat  similar  rules  of  construc- 
tion as  to  when  statutes  apply  to  a  state.] 

(2.)  Prosecutor  of  crime.  In  criminal  proceedings,  or  prose- 
cutions for  offences,  it  would  be  a  still  higher  absurdity  if  the 
king  personally  sate  in  judgment;  because,  in  regard  to  these, 
he  appears  in  another  capacity,  that  of  prosecutor.  All  offences 
are  either  against  the  king's  peace,  or  his  crown  and  dignity; 
and  are  so  laid  in  every  indictment.  For  though  in  their  con- 
sequences they  generally  seem  (except  in  the  case  of  treason, 
and  a  very  few  others) ,  to  be  rather  offences  Sgainst  the  king- 
dom than  the  king,  yet  as  the  public,  which  is  an  invisible  body, 
has  delegated  all  its  power  and  rights,  with  regard  to  the  execu- 
tion of  the  laws,  to  one  visible  magistrate;  all  affronts  to  that 
power,  and  breaches  of  those  rights  are  immediately  offences 
against  him  to  whom  they  are  so  delegated  by  the  public.  He  is 
therefore  the  proper  person  to  prosecute  for,  all  public  offences 
and  breaches  of  the  peace,  being  the  person  injured  in  the  eye 
of  the  law. 
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(3.)  Commander  m  chief  of  military.  The  king  is  consid- 
ered, in  the  next  place,  as  the  generalissimo,  or  the  first  iii  mili- 
tary command,  withia  the  kingdom.  The  great  end  of  society 
is  to  protect  the  weakness  of  individuals  by  the  united  strength 
of  the  community;  and  the  principal  use  of  government  is  to 
direct  that  united  strength  in  the  best  and  most  effectual  man- 
ner to  answer  the  end  proposed.  Monarchical  government  is 
allowed  to  be  the  fittest  of  any  for  this  purpose:  it  follows, 
therefore,  from  the  very  end  of  its  institution,  that  in  a  mon- 
archy the  military  power  must  be  trusted  in  the  hands  of  the 
prince.  In  this  capacity,  therefore,  of  general  of  the  kingdom, 
the  king  has  the  sole  power  of  raising  and  regulating  fleets  and 
armies.*^ 

12.  Military  organizatio]].  under  the  feudal  system. — Upon 
the  Norman  conquest  the  feudal  law  was  introduced  here  in  all 
its  rigor,  the  whole  of  which  is  built  on  a  military  plan.  I  shall 
not  now  enter  into  the  particulars  of  that  constitution,  but  shall 
only  observe,  that,  in  consequence  thereof,  all  the  lands  in  the 
kingdom  were  divided  into  what  were  called  knight's  fees,  in  num- 
ber above  sixty  thousand;  and  for  every  knight's  fee  a  knight  or 
soldier,  miles,  was  bound  to  attend  the  king  in  his  wars,  for  forty 
days  in  a  year;  in  which  space  of  time,  before  war  was  reduced 
to  a  science,  the  campaign  was  generally  finished,  and  a  kingdom 
either  conquered  or  victorious.  By  this  means  the  king  had, 
without  any  expense,  an  army  of_  sixty  thousand  men  always 
ready  at  his  command.  And  accordingly  we  find  one,  among 
the.  laws  of  "William  the  Conqueror,  which  in  the  king's  name 
commands  and  firmly  enjoins  the  personal  attendance  of  all 
knights  and  others  "that  they  keep  and  hold  themselves  always 
well  furnished  with  arms  and  horses,  as  is  suitable  and  proper: 
and  be  always  well  prepared  for  fulfilling  and  performing  their 
entire  service  to  us  when  need  shall  be ;  according  to  what  they 
are  by  law  bound  to  do  for  us  by  reason  of  their  fees  and  tene- 
ments." This  personal  service  in  process  of  time  degenerated 
into  pecuniary  commutations  or  aids,  and  at  last  the  military 
part  of  the  feudal  system  was  abolished  at  the  Eestoration,  by 
statute  12  Car.  II,  c.  24. 

1  [The  President  of  the  United  States  is  commander  in  chief  of  the  regular 
army  and  navy,  and  of  the  militia  of  the  states,  when  called  into  the  service 
of  the  United  States.] 
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13.  Military  law  and  discipline. — To  keep  order  and  dis- 
cipline in  the  army,  an  annual  act  of  parliament  likewise  passes, 
"to  punish  mutiny  and  desertion,  and  for  the  better  payment 
of  the  army  and  their  quarters."  This  regulates  the  manner 
in  which  they  are  to  be  dispersed  among  the  several  innkeepers 
and  Tictuallers  throughout  the  kingdom;  and  establishes  a  law 
martial  for  their  government.  By  this,  among  other  things,  it 
is  enacted,  that  if  any  officer  or  soldier  shall  excite,  or  join  any 
mutiny,  or,  knowing  of  it,  shall  not  give  notice  to  the  command- 
.  ing  officer ;  or  shall  desert,  or  list  in  any  other  regiment,  or  sleep 
upon  his  post,  or  leave  it  before  he  is  relieved,  or  hold  corre- 
spondence with  a  rebel  or  enemy,  or  strike  or  use  violence  to  his 
superior  officer,  or  shall  disobey  his  lawful  commands :  such  of- 
fender shall  suffer  such  punishment  as  a  court  martial  shall  in- 
flict, though  it  extend  to  death  itself. 

However  expedient  the  most  strict  regulations  may  be  in  time 
of  actual  war,  yet  in  times  of  profound  peace  a  little  relaxation  of 
military  rigor  would  not,  one  should  hope,  be  productive  of 
much  inconvenience.  And  upon  this  principle,  by  our  standing 
laws  (still  remaining  in  force,  though  not  attended  to),  deser- 
tion in  time  of  war  is  made  felony,  without  benefit  of  clergy,  arid 
punished  the  more  mildly  in  time  of  tranquillity.  But  our 
mutiny  act  makes  no  such  distinction :  for  any  of  the  faults  above 
mentioned  are,  equally  at  all  times,  punishable  with  death  itself, 
if  a  court  martial  shall  think  proper.  This  discretionary  power 
of  the  court  martial  is  indeed  to  be  guided  by  the  directions  of 
the  crown;  which,  with  regard  to  military  offences,  has  almost 
an  absolute  legislative  power.  "His  majesity,"  says  the  act, 
"may  form  articles  of  war,  and  constitute  courts  martial,  with 
power  to  try  any  crime  by  such  articles,  and  inflict  penalties 
by  sentence  or  judgment  of  the  same." 

Military  subjection.  A  vast  and  most  important  trust!  an 
unlimited  power  to  create  crimes,  and  annex  to  them  any 
punishments,  not  extending  to  life  or  limb!  These  are 
indeed  forbidden  to  be  inflicted,  except  for  crimes  declared 
to  be  so  .punishable  by  this  act;  which  crimes  we  have  just 
enumerated,  and  among  which  we  may  observe  that  any 
disobedience  to  lawful  commands  is  one.  Perhaps  in  some 
future  revision  of  this  act,  which  is  in  many  respects  hastily 
penned,  it  may  be  thought  worthy  the  wisdom  of  parliament  to 
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ascertain  the  limits  of  military  subjection,  and  to  enact  express 
articles  of  war  for  the  government  of  the  army,  as  is  done  for 
the  government  of  the  navy:  especially  as  by  our  present  con- 
stitution, the  nobility  and  gentry  of  the  kingdom,  who  serve  their 
country  as  militia  officers,  are  annually  subjected  to  the  same 
arbitrary  rule  during  their  time  of  exercise.  [This  has  been 
done.] 

One  of  the  greatest  advantages  of  our  English  law  is,  that  not 
only  the  crimes  themselves  which  it  punishes,  but  also  the  penal- 
ties which  it  inflicts,  are  ascertained  and  notorious;  nothing  is 
left  to  arbitrary  discretion:  the  king  by  his  judges  dispenses 
what  the  law  has  previously  ordained;  but  is  not  himself  the 
legislator.  How  much  therefore  is  it  to  be  regretted  that  a  set 
of  nlen,  whose  bravery  has  so  often  preserved  the  liberties  of 
their  country,  should  be  reduced  to  a  state  of  servitude  in  the 
midst  of  a  nation  of  freemen !  For  Sir  Edward  Coke  will  inform 
us,  that  it  is  one  of  the  genuine  marks  of  servitude,  to  have 
the  law,  which  is  our  rule  of  action,  either  concealed  or  precari- 
ous: "misera  est  servitus  uhi  jus  est  vagum  aut  incognitum." 
Nor  is  this  state  of  servitude  quite  consistent  with  the  maxims 
of  sound  policy  observed  by  other  free  nations. 

DiscipUne  in  the  navy.  The  method  of  ordering  seamen  in 
the  royal  fleet,  and  keeping  up  a  regular  discipline  there,  is 
directed  by  certain  express  rules,  articles,  and  orders,  first 
enacted  by  the  authority  of  parliament  soon  after  the  restora- 
tion ;  but  since  new-modelled  and  altered,  after  the  peace  of  Aix- 
la-Chapelle  to  remedy  some  defects  which  were  of  fatal  conSie- 
quence  in  conducting  the  preceding  war.  In  these  articles  of  the 
navy  almost  every  possible  offence  is  set  down,  and  the  punish- 
ment thereof  annexed :  in  which  respect  the  seamen  have  much 
the  advantage  over  their  brethren  in  the  land  service,  whose 
articles  of  war  are  not  enacted  by  parliament,  but  framed  from 
time  to  time  at  the  pleasure  of  the  crown.  Yet  from  whence 
this  distinction  arose,  and  why  the  executive  power,  which  is 
limited  so  properly  with  regard  to  the  navy,  should  be  so  ex- 
tensive with  regard  to  the  army,  it  is  hard  to  assign  a  reason : 
unless  it  proceeded  from  the  perpetual  establishment  of  the 
navy,  which  rendered  a  permanent  law  for  their  regulation  ex- 
pedient; and  the  temporary  duration  of  the  army,  which  sub- 
sisted only  from  year  to  year,  and  might  therefore  with  less  dan- 
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ger  be  subjected  to  discretionary  government.  But,  whatever 
was  apprehended  at  the  first  formation  of  the  mutiny  act,  the 
regular  renewal  of  our  standing  force  at  the  entrance  of  every 
year  has  made  this  distinction  idle.  For,  if  from  experience 
past  we  may  judge  of  future  events,  the  army  is  now  lastingly 
ingrafted  into  the  British  constitution,  with  this  singularly 
fortunate  circumstance,  that  any  branch  of  the  legislatui-e  may 
annually  put  an  end  to  its  legal  existence,  by  refusing  to  concur 
in  its  continuance. 

14.  Executive  proclamations  and  administrative  orders. — 
These  proclamations  have  then  a  binding  force,  when  (as  Sir 
Edward  Coke  observes),  they  are  grounded  upon  and  enforce 
the  laws  of  the  realm.  For,  though  the  making  of  laws  is  en- 
tirely the  work  of  a  distinct  part,  the  legislative  branch  of  the 
sovereign  power,  yet  the  manner,  time,  and  circumstances  of 
putting  those  laws  in  execution  must  frequently  be  left  to  the 
discretion  of  the  executive  magistrate.  And  therefore  his  con^ 
stitutions  or  edicts  concerning  these  points,  which  we  call  procla- 
mations, are  binding  upon  the  subject,  where  they  do  not  either 
contradict  the  old  laws  or  tend  to  establish  new  ones ;  but  only 
enforce  the  execution  of  such  laws  as  are  already  in  being,  in 
such  manner  as  the  king  shall  judge  necessary.  Thus  the  estab- 
lished law  is,  that  the  king  may  prohibit  any  of  his  subjects  from 
leaving  the  realm:  a  proclamation  therefore  forbidding  this  in 
general  for  three  weeks,  by  laying  an  embargo  upon  all  ship- 
ping in  time  of  war,  will  be  equally  binding  as  an  act  of  parlia- 
ment, because  founded  upon  a  prior  law. 

But  a  proclamation  to  lay  an  embargo  in  time  of  peace  upon 
all  vessels  laden  with  wheat  (though  in  a  time  of  a  public 
scarcity)  being  contrary  to  law,  and  particularly  to  statute  22; 
Car.  II,  c.  13,  the  advisers  of  such  a  proclamation,  and  all  per- 
sons acting  under  it,  found  it  necessary  to  be  indemnified  by 
a  special  act  of  parliament.  7  Gfeo.  Ill,  c.  7.  A  proclamation 
for  disarming  papists  is  also  binding,  being  only  in  execution 
of  what  the  legislature  has  first  ordained :  but  a  proclamation  for 
allowing  arms  to  papists,  or  for  disarming  any  protestant  sub- 
jects will  not  bind ;  because  the  first  would  be  to  assume  a  dis- 
pensing power,  the  latter  a  legislative  one;  to  the  vesting  of 
either  of  which  in  any  single  person  the  laws  of  England  are 
absolutely  strangers.    Indeed  by  the  statute  31  Hen.  VIII,  c.  8, 
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it  was  enacted  that  the  king's  proclamations  should  have  the 
force  of  acts  of  parliament;  a  statute  which  was  calculated  to 
introduce  the  most  despotic  tyranny,  and  which  must  have 
proved  fatal  to  the  liberties  of  this  kingdom,  had  it  not  been 
luckily  repealed  in  the  minority  of  his  successor,  about  five  years 
after. 

15.  .Sxecutive  powers  absolute. — The  king  may  reject  what 
biUs,  may  make  what  treaties,  may  coin  what  money,  may  create 
what  peers,  may  pardon  what  offences,  he  pleases;  unless  where 
the  constitution  hath  expressly,  or  by  evident  consequence,  laid 
down  some  exception,  or  boundary;  declaring,  that  thus  far  the 
prerogative  shall  go,  and  no  farther.  For  otherwise  the  power 
of  the  crown  would  indeed  be  but  a  name  and  a  shadow,  insuf- 
ficient for  the  ends  of  government,  if  where  its  jurisdiction  is 
clearly  established  and  allowed,  any  man  or  body  of  men  were 
permitted  to  disobey  it,  in  the  ordinary  course  of  law :  I  say  in 
the  ordinary  course  of  law;  for  I  do  not  now  speak  of  those 
extraordinary  recourses  to  first  principles,  which  are  necessary 
when  the  contracts  of  society  are  in  danger  of  dissolution,  and 
the  law  proves  too  weak  a  defence  against  oppression.  And  yet 
the  want  of  attending  to  this  obvious  distinction  has  occasioned 
these  doctrines,  of  absolute  power  in  the  prince  and  of  national 
resistance  by  the  people,  to  be  much  misunderstood  and  per- 
verted, by  the  advocates  for  slavery  on  the  one  hand,  and  the 
demagogues  of  faction  on  the  other. 

16.  Separation  of  judicial  power  from  executira — ^Another 
capacity,  in  which  the  king  is  considered  in  domestic  affairs,  is 
as  the  fountain  of  justice  and  general  conservator  of  the  peace 
of  the  kingdom.  By  the  fountain  of  justice,  the  law  does  not 
mean  the  author  or  original,  but  only  the  distributor.  Justice 
is  not  derived  from  the  king,  as  from  his  free  gift;  but  he  is  the 
steward  of  the  public,  to  dispense  it  to  whom  it  is  due.  He  is 
not  the  spring,  but  the  reservoir,  from  whence  right  and  equity 
are  conducted,  by  a  thousand  channels,  to  every  individual.  The 
original  power  of  judicature,  by  the  fundamental  principles  of 
society,  is  lodged  in  the  society  at  large :  but  as  it  would  be  im- 
practicable to  render  complete  justice  to  every  individual,  by 
the  people  in  their  collective  capacity,  therefore  every  nation 
has  committed  that  power  to  certain  select  magistrates,  who  with 
more  ease  and  expedition  can  hear  and  determine  complaints; 
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and  in  England  this  authority  has  immemorially  been  exercised 
by  the  king  or  his  substitutes. 

The  source  of  jurisdiction.  He  therefore  has  alone  the  right 
of  erecting  courts  of  judicature ;  for,  though  the  constitution  of 
the  kingdom  hath  intrusted  him  with  the  whole  executive  power 
of  the  laws,  it  is  impossible,  as  well  as  improper,  that  he  should 
personally  carry  into  execution  this  great  and  extensive  trust: 
it  is  consequently  necessary  that  courts  should  be  erected,  to 
assist  him  in  executing  this  power;  and  equally  necessary  that, 
if  erected,  they  should  be  erected  by  his  authority.  And  hence 
it  is,  that  all  jurisdictions  of  courts  are  either  mediately  or  im- 
mediately derived  from  the  crown,  their  proceedings  run  gen- 
erally in  the  king's  name,  they  pass  under  his  seal,  and  are  ex- 
ecuted by  his  officers. 

It  is  probable,  and  almost  certain,  that  in  very  early  times,  be- 
fore our  constitution  arrived  at  its  full  perfection,  our  kings 
in  person  often  heard  and  determined  causes  between  party  and 
party.  But  at  present,  by  the  long  and  uniform  usage  of  many 
ages,  our  kings  have  delegated  their  whole  judicial  power  to  the 
judges  of  their  several  courts ;  which  are  the  grand  depositories 
of  the  fundamental  laws  of  the  kingdom,  and  have  gained  a 
known  and  stated  jurisdiction,  regulated  by  certain  and  estab- 
lished rules,  which  the  crown  itself  cannot  now  alter  but  by  act 
of  parliament. 

Dependence  of  the  courts.  And  in  order  to  maintain  both  the 
dignity  and  independence  of  the  judges  in  the  superior  courts, 
it  is  enacted  by  the  statute  13  "Wm.  Ill,  e.  2,  that  their  commis- 
sions shall  be  made  (not,  as  formerly,  durante-  bene  placito,  dur- 
ing pleasure,  but)  quamdiu  bene  se  gesserint  (so  long  as  they 
shall  have  conducted  themselves  uprightly),  and  their  salaries 
ascertained  and  established ;  but  that  it  may  be  lawful  to  remove 
them  on  the  address  of  both  houses  of  parliament.  And  now,  by 
the  noble  improvements  of  that  law,  in  the  statute  of  1  Geo.  Ill, 
c.  23,  enacted  at  the  earnest  recommendation  of  the  king  him- 
self from  the  throne,  the  judges  are  continued  in  their  ofSces 
during  their  good  behavior,  notwithstanding  any  demise  of  the 
crown  (which  was  formerly  held  immediately  to  vacate  their 
seats),  and  their  full  salaries  are  absolutely  secured  to  them  dur- 
ing the  continuance  of  their  commissions;  his  majesty  having 
been  pleased  to  declare,  that  "he  looked  upon  the  independence 
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end  uprightness  of  the  judges  as  essential  to  the  impartial  ad- 
ministration of  justice ;  as  one  of  the  best  securities  of  the  rights 
and  liberties  of  his  subjects ;  and  as  most  conducive  to  the  honor 
of  the  crown." 

Importance  of  mdependent  judiciary.  In  this  distinct  and 
separate  existence  of  the  judicial  power  in  a  peculiar  body  of 
men,  nominated  indeed,  btit  not  removable  at  pleasure,  by  the 
crown,  consists  one  main  preservative  of  the  public  liberty  which 
cannot  subsist  long  in  any  state  unless  the  administration  of 
common  justice  be  in  some  degree  separated  both  from  the  legis- 
lative and  also  from  the  executive  power.  Were  it  joined  with 
the'  legislative,  the  life,  liberty,  and  property  of  the  subject  would 
be  in  the  hands  of  arbitrary  judges,  whose  decisions  would  be 
then  regulated  only  by  their  own  opinions,  and  not  by  any 
fundamental  principles  of  law,  which,  though  legislators  may 
depart  from,  yet  judges  are  bound  to  observe.  "Were  it  joined 
with  the  executive,  this  union  might  soon  be  an  overbalance  for 
the  legislative.  For  which  reason,  by  the  statute  of  16  Car.  I, 
c.  10,  which  abolished  the  court  of  star  chamber,  effectual  care 
is  taken  to  remove  all  judicial  power  out  of  the  hands  of  the 
king's  privy  council;  who,  as  then  was  evident  from  recent  in- 
stances, might  soon  be  inclined  to  pronounce  that  for  law  which 
was  most  agreeable  to  the  prince  or  his  officers.  Nothing,  there- 
fore, is  more  to  be  avoided,  in  a  free  constitution,  than  uniting 
the  provinces  of  a  judge  and  a  minister  of  state. 

17.  Conclusion. — ^We  have  seen  in  the  course  of  our  in- 
quiries, in  this  and  the  former  chapters,  that  the  fundamental 
maxims  and  rules  of  the  law,  which  regard  the  rights  of  persons, 
and  the  rights  of  things,  the  private  injuries  that  may  be  offered 
to  both,  and  the  crimes  which  affect  the  public,  have  been  and  are 
every  day  improving,  and  are  now  fraught  with  the  accumulated 
"Wisdom  of  ages:  that  the  forms  of  administering  justice  came 
to  perfection  iinder  Edward  the  First ;  and  have  not  been  much 
varied,  nor  always  for  the  better,  since :  that  our  religious  liber- 
ties were  fully  established  at  the  reformation;  but  that  the  re- 
covery of  our  civil  and  political  liberties  was  a  work  of  longer 
time;  they  not  being  thoroughly  and  completely  regained  till 
after  the  restoration  of  King  Charles,  nor  fuUy  and  explicitly 
acknowledged  and  defined  till  the  era  of  the  happy  revolution. 

Of  a  constitution  so  wisely  contrived,  so  strongly  raised,  and 
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so  highly  finished,  it  is,  hard  to  speak  with  that  praise  which  ia 
justly  and  severely  its  due:  the  thorough  and  attentive  con, 
templation  of  it  will  furnish  the  best  panegyric.  It  hath  been 
the  endeavor  of  these  Commentaries,  however  the  execution  may 
have  succeeded,  to  examine  its  solid  foundations,  to  mark  out 
its  extensive  plan,  to  explain  the  use  and  distribution  of  its  parts, 
and  from  the  harmonious  concurrence  of  those  several  parts,  to 
demonstrate  the  elegant  proportion  of  the  whole.  We  have  taken 
occasion  to  admire  at  every  turn  the  noble  monuments  of  ancient 
simplicity,  and  the  more  curious  refinements  of  modem  art. 
Nor  have  its  faults  been  concealed  from  view,  for  faults  it  has ; 
lest  we  should  be  tempted  to  think  it  of  more  than  human  struc- 
ture; defects,  chiefly  arising  from  the  decays  of  time,  or  the 
rage  of  unskilful  improvements  in  later  ages.  To  sustain,  to 
repair,  to  beautify, this  noble  pile,  is  a  charge  intrusted  princi- 
pally to  the  nobility,  and  such  gentlemen  of  the  kingdom  as  are 
delegated  by  their  country  to  parliament.  The  protection  of 
the  liberty  of  Britain  is  a  duty  which  they  owe  to  themselves, 
who  enjoy  it ;  to  their  ancestors,  who  transmitted  it  down ;  and 
to  their  posterity,  who  will  claim  at  their  hands  this  the  best 
birthright,  and  noblest  inheritance  of  mankind. 
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QUIZ  QUESTIONS 
BLACKSTONE'S  COMMENTARIES 

REVISED  AND  ABRIDGED 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

CHAPTEK  I. 

1.  Contrast  municipal  law  with  international  law  and  the 
law  of  nature. 

2.  (a)  Define  municipal  law.  (b)  For  what  three  reasons 
is  it  stated  to  be  a  rule? 

3.  How  is  law  "prescribed"? 

4.  What  are  the  four  constituent  parts  or  elements  of  a  typical 
law? 

5.  Is  there  a  moral  obligation  to  abstain  from  mala  prohibita 
as  contrasted  with  such  things  as  are  mala  in  se  ? 

CHAPTER  II. 

1.  (a)  Is  the  "unwritten"  law  merely  oral?  (b)  Why  is 
it  so  called?  (c)  Why  is  it  called  "common  law,"  and 
what  other  kind  of  municipal  law  is  there? 

2.  What  is  the  source  or  foundation  of  the  common  law? 

3.  How  are  the  customs  and  maxims  of  the  common  law  to 
be  known? 

4.  Why  are  precedents  followed? 

5.  To  what  extent  may  reason  be  regarded  as  a  source  of  law  ? 

6.  (a)  Are  judicial  opinions  themselves  the  law?  (b)  What 
is  the  difference  between  "records"  and  "reports"? 
(c)  What  English  reports  are  known  as  Year  Books? 

7.  Name  some  of  the  early  text  writers  upon  the  common  law. 

8.  (a)  Give  examples  of  particular  or  special  customs,  (b) 
What  are  the  seven  requisites  to  the  legality  of  a  partieiilar 
custom  ? 
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9.   How  far  was  English  law  in  force  in  the  American  colonies  ? 
10.    (a)  What  is  the  civil  law?    (b)  In  what  books  was  it  com- 
piled?   (c)  In  what  countries  is  it  the  great  source  or  basis 
of  the  legal  system? 

CHAPTER  III. 

1.  What  is  the  general  scope  of  the  law  of  torts  ? 

2.  What  is  the  reason  for  the  early  division  of  torts^into  two 
great  classes? 

3.  Must  the  plaintiff  still  choose  between  suing  in  trespass 
or  case? 

4.  What  are  the  various  classes  of  rights  and  injuries?  Draw 
a  diagram  showing  them. 

5.  May  a  man  sue  for  an  assault  without  proving  actual 
damage  ? 

6.  (a)  How  much  violence  is  necessary  to  constitute  a  bat- 
tery?    (b)  Give  instances  of  justification  for  battery. 

7.  (a)  Is  an  arrest  for  a  few  moments  by  a  private  citizen 
a  "false  imprisonment"?  (b)  What  are  the  two  remedies 
for  false  imprisonment? 

8.  What  two- torts  violate  the  right  of  reputation? 

9.  (a)  What  three  kinds  of  words  are  actionable  per  se? 
(b)  What  must  plaintiff  allege  and  prove  in  an  action  for 
slander  if  the  words  are  not  actionable  per  se? 

10.  Compare  libel  with  slander. 

11.  What  constitutes  publication  of  a  libel? 

12.  Is  truth  a  satisfactory  defence  to  an  action  for  slander  or 
libel? 

13.  Compare   absolute    and   conditional   privilege   for   untrue 
criticisms  of  another. 

CHAPTER  IV. 

1.  (a)  What  three  wrongs  violate  a  husband's  rights  in  respect 
to  his  wife?  (b)  Is  a  battery  of  the  wife  which  disables 
her  one  wrong  or  two? 

2.  (a)  What  two  wrongs  may  be  done  to  parental  rights? 
(b)  When  does  a  right  of  action  arise  from  the  seduction 
of  a  daughter,  and  in  what  does  the  wrong  consist? 
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3.  Has  the  wife  or  child  any  right  to  sue  for  disabling  or 
taking  away  the  husband  or  parent? 

4.  Are  any  rights  incident  to  domestic  relations  violated  by 
the  wrongful  killing  of  a  member  of  the  family? 

CHAPTER  V. 

1.  Injuries  to  personal  property  may  be  how  classified,  broadly? 
Make  a  diagram. 

3.  Is  damage  to  goods  which  are  not  in  the  owner's  possession 
a  trespass  as  against  him? 

4.  What  is  the  remedy  for  the  wrongful  taking  of  goods? 

5.  What  points  are  necessary  to  support  an  action  of  detinue  ? 

6.  What  is  the  scope  of  the  action  of  trover  and  what  does 
-plaintiff  recover  thereby? 

7.  (a)  Mention  three  different  ways  of  committing  a  conver- 
sion of  personal  property,  (b)  Conversion  of  personal 
property  is  analogous  to  what  tort  against  real  property? 

CHAPTER  VI. 

1.  Mention  four  classes  of  injuries  affecting  real  property. 

2.  (a)  What  is  ouster?  (b)  What  is  seisin?  (c)  What  is 
disseisin?  (d)  What  is  disseisin  at  election ?  (e)  What  is 
ejection  ? 

3.  (a)  What  is  the  modem  remedy  for  all  species  of  ouster 
and  dispossession?  (b)  What  is  the  difference  between  the 
remedies  open  to  owner  of  chattels  converted  and  the  des- 
seised  owner  of  land  ? 

4.  What  varieties  of  trespass  are  there? 

5.  (a)  What  is  trespass  "by  breaking  his  close"?  (b)  How 
great  a  "breaking"  is  necessary?  (e)  Must  plaintiff  show 
actual  damage? 

6.  (a)  When  does  one  become  a  trespasser  by  remaining  on 
land,     (b)  Is  a  tenant  holding  over  a  trespasser? 

7.  What  is  trespass  ab  initio? 

8.  What  is  trespass  by  relation? 

9.  When  is  physical  contact  not  a  trespass? 

10.  Is  it  necessarily  trespass  to  cross  land  in  an  airship  above 
the  surface? 
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11.  When  must  plaintiff  bring  separate  actions  for  repeated  acts 
of  trespass? 

12.  "When  is  an  entry  on  another's  land  lawful,  though  without 
express  leave  of  the  owner? 

13.  What  is  trespass  to  try  title  ? 

CHAPTER  VII. 

1.  (a)  What  are  the  varieties  of  the  tort  of  nuisance,  (b) 
Does  it  violate  any  right  other  than  that  of  real  property? 

2-3.  Give  instances  of  the  different  sorts  of  private  nuisance 
to  the  occupation  of  land. 

4.  Give  examples  of  nuisances  to  incorporeal  rights. 

5.  When  is  there  a  private  remedy  for  a  public  nuisance? 

6.  What  is  abatement  of  nuisance? 

7.  What  are  the  two  remedies  by  suit  ? 

8.  Distinguish  trespass  and  waste. 

9.  Why  cannot  a  prospective  heir  complain  of  waste. 

10.  What  estates  are  injured  by  waste? 

11.  Mention  three  remedies  for  waste  and  what  relief  is  given 
in  each. 

CHAPTEE  VIII. 

1.  (a)  What  right  is  invaded  by  malicigus  prosecution^  (b) 
What  items  of  damage  may  result  from  this  injury? 

2.  What  three  propositions  must  the  plaintiff  plead  and  prove 
to  show  that  no  justification  existed  for  defendant's  in- 
stituting a  criminal  prosecution? 

3.  Is  the  malicious  bringing  of  an  unfounded  civil  action  ever 
recognized  as  a  tort? 

4.  (a)  What  right  is  infringed  by  the  tort  of  deceit?  (b) 
What  sorts  of  damage  may.  result  from  deceit?  (c)  What 
right  may  be  infringed  by  fraudulent  seduction? 

5-9.     List  the  essential  elements  of  deceit. 

CHAPTER  IX. 

1-2.   What  is  the  nature  of  the  right  which  is  infringed  by 

malicious  interference  with  business? 
3.    Give    examples    of    competition    that    are    not    justifiable 

methods  of  interfering  with  another's  business. 
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4.  Give  an  example  of  wrongful  disturbing  of  established  busi- 
ness relations. 

5.  Is  it  a  tort  to  procure  breach  of  contract  of  any  payment 
by  the  master  or  servant? 

6-8.  Is  intentional  interference  with  business  of  an  employer 
by  strikers  ever  unjustifiable?  If  so  when  does  it  become 
illegal? 

CHAPTER  X. 

1.  Into  what  two  great  branches  may  the  law  of  torts  be 
divided  ? 

2.  "What  are  the  general  conditions  of  responsibility  for  tort  ? 

3.  What  is  the  principle  underlying  the  various  suggested 
tests  of  "proximate"  and  "remote"  cause? 

4.  Mention  certain  instances  of  justification  and  excuse  for 
the  doing  of  intentional  harm  to  another. 

5.  Compare  civil  and  criminal  responsibility. 

6.  Is.  the  modern  standard  of  responsibility  more  or  less  strict 
than  that  of  ancient  law? 

7.  Why  is  mistake  of  fact  no  defence  in  tort,  while  accident 
is  an  excuse? 

8.  What  is  the  general  principle  as  to  the  existence  of  a  duty 
to  use  care  to  avoid  harm? 

9.  (a)  What  is  negligence?  (b)  What,  is  the  external  stan- 
dard? 

10.  Is  lunacy,  infancy,  blindness  or  other  incapacity  in  general 
an  excuse  in  tort?     , 

11.  What  are  the  duties  of  an  occupier  of  land  to  different 
classes  of  persons  ? 

12.  What  is  the  basis  of  the  defence  of  contributory  negligence  ? 

13.  What  is  the  "last  clear  chance"  rule? 

14.  What  is  the  comparative  negligence  rule  ? 

15.  Mention  four  situations  where  a  man  is  placed  under 
absolute  liability,  irrespective  of  negligence  on  his  own 
part. 

16.  When  is  one  absolutely  liable  for  harm  done  by  a  dog  or 
by  cattle? 

17.  What  is  the  rule  of  Rylands  v.  Fletcher? 

18.  What  is  the  basis  of  thfi.  liability  of  the  master  for  the  torts 
of  his  servants  against  third  persons? 
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19.  What  is  the  test  of  the  responsibility  of  the  master  fop  the 
servant  ? 

20.  When  does  responsibility  of  the  employer  cease? 

21.  (a)  What  limitations  are  there  on  an  employer's  liability 
to  his  ovm  servants?  (b)  Describe  "assumption  of  risk," 
and  the  "fellow  servant  doctrine." 

22.  What  are  employer's  liability  acts? 

23.  Is  one  liable  for  the  accidental  consequences  of  criminal 
or  illegal  acts? 

CHAPTER  XI. 

1.  What  are  the  three  great  branches  of  criminal  law? 

2.  (a)  State  carefully  the  distinction  between  torts  and  crimes, 
(b)  In  what  sense  only  are  all  crimes  public  wrongs? 

3.  (a)  Is  there  any  element  of  evil  that  furnishes  a -sure 
test  of  criminality  of  wrongs  ?  (b)  How  do  various  offences 
come  to  be  selected,  recognized,  and  defined  as  crimes?  (c) 
Are  all  crimes  wrongs  mala  in  se, '  involving  depravity, 
wickedness  and  moral  turpitude?  (d)  Is  the  line  between 
what  acts  are  punishable  and  what  not  a  fixed  or  shift- 
ing one? 

4.  How  -are  criminal  offences  now  mostly  defined? 

5.  Are  the  rules  of  criminal  responsibility  a  matter  largely 
of  statute  law?    Why  not? 

CHAPTER  XII. 

1.  What  is  the  basis  of  the  distinction  between  felonies  and 
misdemeanors  ? 

2.  (a)  Define  felony  at  common  law.  (b)  Enumerate  some 
felonies  and  some  misdemeanors,  (c)  Is  this  classification 
a  good  test  of  the  degree  of  the  criminality  of  offenses? 

3.,  (a)  What  three  points  distinguish  treasons  from  felonies? 
(b)    Is  treason  now  treated  as  a  class  of  crimes? 

4.  (a)  What  was  the  punishment  of  all  felonies  at  common 
law?     (b)  What  was  the  effect  of  such  severity? 

5.  Did  Blackstone  regard  the  criminal  law  as  perfect  in  his 
day? 

6.  Is  the  reform  of  punishment  a  legal  question? 

7.  (a)  What  are  some  of  the  punishments  which  formerly 
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were  fixed  as  the  price  of  crime?    (b)  What  is  the  modern 
tendency  in  treating  criminal  offenders? 

CHAPTER  XIII. 

1.  Are  criminal  offences  defined  by  common  law  or  by  statute  1 

2.  What  elements  in  general  enter  into  a  criminal  offence? 

3.  Make  a  diagram  classifying  the  various  criminal  offences. 

4.  (a)  What  are  the  various  offences  against  the  person  ?  (b) 
What  three  are  felonies? 

5.  Who  may  be  punished  for  crime  when  a  man  commits 
suicide?    What  crime? 

6.  (a)  Define  murder,  (b)  What  is  the  presumption  at  com- 
mon law  as  to  "malice  aforethought"  and  the  degree  of 
homicide?  (c)  How  might  the  presumption  as  to  malice 
be  rebutted? 

7.  (a)  Does  "malice  aforethought"  require  that  killing  be 
deliberate,  premeditated  or  intentional  to  constitute  mur- 
der? (b)  Does  "malice"  mean  hatred  or  evil  motive 
toward  the  person  killed? 

S.    (a)  What  are  degrees  in  murder?     (b)  Do  they  exist  at 

common  law? 
9.  (a)  What  cases  of  homicide  does  manslaughter  include? 
(b)  What  two  branches  of  manslaughter  may  be  distin- 
guished? (e)  May  provocation  be  sufficient  to  justify  or 
excuse  a  homicide  ?  (d)  Explain  what  kind  of  provocation 
will  and  what  wiU  not  reduce  killing  from  murder  to  man- 
slaughter? 
10.  Give  illustrations  n  where  accidental  killing  is  excusable, 
where 'it  amounts  to  manslaughter  and  where  it  may  amount 
to  murder;  (a)  in  cases  of  negligence,  (b)  as  a  consequence 
of  tort,  crime  or  unlawful  act. 

CHAPTER  XIV. 

1-2.   What  is  robbery,  and  what  right  does  it  violate? 

3.  (a)  Define  arson,  (b)  Is  it  in  its  essence  merely  an  offense 
against  property  rights?  (c)  Is  it  ever  arson  to  burn  one's 
own  house?  (d)  Is  burning  down  an  abandoned  residence 
or  a  bam  the  crime  of  arson?     (e)  Suppose  the  fire  set  is 
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quickly  put  out,  before  it  has  done  any  harm  to  the  house, 
is  this  arson  ? 
4.    (a)  What  four  points  enter  into  the  definition  of  burglary? 

(b)  Is  housebreaking  by  day  with  intent  to  steal,  any  crime  ? 

(c)  In  what  respect  does  burglary  resemble  arson?  It  is 
an  offense  against  what?  (d)  Give  examples  of  what  build- 
ings and  rooms  are  protected  as  habitations,  and  what 
not? 

■5.  (a)  What  constitutes  a  "breaking?"  Give  examples,  (b) 
Is  unlocking  an  inner  door  a  technical  "breaking"  if  the 
intruder  enters  by  an  open  door  or  window?  (c)  Give  ex- 
amples of  acts  which  amount  to  "entry,"  without  going  in. 

6.  (a)  If  an  intruder  breaks  and  enters  a  dwelling  merely  to 
frighten  the  occupants,  without  intent  to  commit  any  felony 
therein,  is  he  a  burglar?  (b)  Suppose  the  intruder  in- 
tended to  steal,  but  is  frightened  away  without  taking  any- 
thing at  all,  is  this  burglary? 

7.  (a)  Define  larceny  or  theft,  (b)  What  torts  does  the  of- 
fense invedve  against  property  ? 

8.  What  acts  do  not  constitute  a  "taking?" 

9.  What  will  amount  to  an  "asportation,"  or  severance  from 
the  owner's  possession? 

10.  Has  a  trespasser  the  "animum  furandi"  if  he  takes  goods 
temporarily,  a  horse  or  automobile,  intending  to  return 
them?    By  mistake? 

11.  (a)  If  gold  nuggets  are  taken  from  a  placer  mine  and  im- 
mediately carried  off,  would  this  be  larceny?  Why  not? 
(b)  If  fruit  is  shaken  down  and  the  trespasser  later  returns 
and  carts  it  off,  is  this  larceny?  (c)  Defendaijt,  on  Mon- 
day, cut  grass  belonging  to  X,  and  left  it  lying  in  X's  field; 
on  Wednesday  he  returned  and  raked  it  into  cocks ;  on  Fri- 
day he  took  it  away.     Is  defendant  guilty  of  any  crime? 

(d)  Is  it  larceny  at  common  law  to  steal  a  valuable  dog? 
To  steal  a  bond  or  note? 

12.  What  has  been  the  effect  of  capital  punishment  of  larceny 
at  common  law? 

13.  Describe  two  kinds  of  compound  larceny. 

14.  (a)  What  is  the  origin  of  the  offense  termed  embezzlement  ? 
(b)  How  does  it  differ  from  larceny? 

15.  (a)  To  what  tort  may  obtaining  property  by  false  pre- 
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tences  be  compared?    Why?     (b)  Compare  it  with   lar- 
ceny. 

16.  Compare  extortion  to  false  pretenses  and  robbery. 

17.  (a)  When  is  the  crime  of  forgery  consummated?  (b)  Is 
it  necessary  that  someone  be  defrauded  ? 

18.  Define  forcible  entry  and  detainer. 

19.  What  crimes  are  also  violations  of  rights  in  real  property? 

CHAPTEE  XV. 

1.  What  are  the  various  classes  of  public  offenses? 

2.  Why  is  treason  carefully  defined  and  limited  by  constitution 
and  statute? 

3.  What  is  the  conception  of  treason  in  American  law  as  con- 
trasted with  that  of  English  law  ? 

4.  (a)  What  are  the  two  branches  of  treason?  (b)  "Adher- 
ing to  the  enemies"  means  what?  (c)  "Levying  War" 
consists  in  what?     (d)  When  do  traitors  become  heroes? 

5.  Are  rebels  and  traitors  ever  patriots? 

6.  What  is  the  public  peace? 

7.  How  do  riots  differ  from  unlawful  assemblies  and  routs  and 
insurrections  or  rebellions? 

8.  What  is  the  effect  of  "reading  the  riot  act?" 

9.  Who  may  suppress  an  affray?    How? 

10.  Compare  criminal  libel  with  the  tort  of  libel. 

11.  Compare  a  public  nuisance  with- a  private  nuisance. 

12.  What  ai'e  police  regulations? 

13.  (a)  May  a  man  be  convicted  of  attempt  to  steal,  if  he  tries 
to  pick  an  empty  pocket?  (b)  What  is  criminal  conspi- 
racy?    (c)  What  is  incitement? 

14.  (a)  When  does  a  country  punish  crimes  committeed  outside 
its  own  borders  ?     (b)  Compare  piracy  with  robbery. 

XVI. 

1.  What  are  the  two  elements  of  a  complete  crime  ? 

2.  (a)  What  is  the  difference  between  specific  intent  and  gen- 
eral intent  or  mens  rea?  (b)  Give  examples  of  specific 
intent. 

3.  (a)  May  "criminal  intent"  exist  in  cases  of  accidental  MU- 
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jng?  (b)  With  what  principle  of  responsibility  does  the 
law  start? 

4.  Was  either  accident  or  5elf-def ense  a  perfect  justification  at 
common  law  for  killing  another? 

5-6.  In  what  four  cases  is  the  killing  of  another  person  justifi- 
able? 

7.  When  is  accident  an  excuse? 

8.  (a)  If  a  man  murderouslj^  attacked  has  any  other  possible 
way  of  escape,  as  by  running  away,  may  he  shoot  his  assail- 
ant in  self-defense?  (b)  May  the  original  assailant  ever 
avail  himself  of  the  plea  of  self-defense,  if  he  is  about  to  be 
killed  in  a  fight? 

9.  (a)  Is  necessity  ever  an  excuse  for  killing  one  who  is  inno- 
cent, as  in  case  of  two  drowning  persons  struggling  for  the 
same  plank?  (b)  Is  necessity  ever  an  excuse  for  stealing 
food? 

10.  In  what  cases  is  eoinpulsion  command,  or  constraint  recog- 
nized as  an  excuse  for  committing  a  criminal  offense  ? 

11.  Give  various  instances  where  mistake  is  and  where  it  is  not 
an  excuse  removing  mens  rea. 

12.  (a)  Into  what  three  classes  are  infants  divided  with  ref- 
erence to  capacity  for  criminal  intent?  (b)  May  the  pre- 
sumption of  incapacity  of  an  infant  between  the  ages  of 
7  and  14  be  rebutted? 

13.  (a)  Can  an  insane  person  be  guilty  of  crime?  (b)  What 
constitutes  insanity  sufficient  to  overthrow  the  presumption 
of 'criminal  intent? 

14.  Is  voluntary  drunkenness  an  excuse  for  killing  another? 
For  theft? 

15.  What  is  former  jeopardy  ? 

16.  What  is  benefit  of  clergy  and  whjat  purpose  did  it  serve  ? 

CHAPTER  XVII. 

.1.  (a)  What  is  the  difference  between  a  principal  in  the  first 
and  second  degree  ?  (b)  Between  a  principal  in  the  second 
degree  and  an  accessory?  (c)  When  may  one  be  a  princi- 
pal in  the  first  degree,  though  absent  when  the  actual  kill- 
ing takes  place? 
2.   Why  is  no  distinction  made  between  principal  and  accessory 
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in  treason  and  misdemeanors,  and  why  is  one  made  in 
felonies  'I 

3.  Give  examples  when  a  man  becomes  accessory  before  the 
fact  to  murder. 

4.  Is  a  wife  who  assists  and  conceals  her  husband,  guilty  of 
felony,  or  accessory  after  the  fact? 

5.  Can  accessories  now  be  tried  before  the  conviction  of  the 
principal  ? 

6.  How  are  corporations  guilty  of  crime? 

CHAPTEE  XVIII. 

1.  (a)  What  three  species  of  contracts  are  recognized?  (b) 
What  are  the  three  different  species  of  debts?  (c)  Is  a 
judgment  a  contract?  (d)  What  is  a  debt  upon  recogniz- 
ance?   By  specialty? 

2.  What  is  a  covenant  and  what  is  the  remedy? 

3.  (a)  For  what  kind  of  contracts  is  assumpsit  the  remedy? 
Illustrate,  (b)  What  is  the  Statute  of  Frauds?  (c) 
Wliat  five  classes  of  contracts  does  it  cover?  (e)  What 
contracts  are  expressed  and  what  implied?  (f)  What  are 
contracts  implied  in  law  as  contrasted  with  those  implied 
in  fact?  (g)  Define  consideration,  (h)  Are  there  any  con- 
tracts valid  and  binding  without  any  consideration  or  reci- 
procity ? 

4.  (a)  For  what  kind  of  demands  only  is  debt  the  proper 
form  or  theory  of  action?  (b)  What  remedy  is  available 
to  recover  an  indeterminate  sum  of  money  due  ? 

5.  Is  the  foundation  of  the  cause  of  action  in  debt  a  promise 
to  pay?    What  is  it? 

6.  When  is  covenant  the  proper  form  of  action  ? 

7.  (a)  What  is  the  scope  of  the  action  of  general  assumpit? 
(b)  What  is  the  ultimate  resort  to  enforce  an  obligation  not 
covered  by  the  theory  of  any  other  form  of  action  ? 

8.  (a)  Name  the  five  common  counts  in  general  assumpsit  and 
describe  what  is  covered  by  each,  (b)  Do  the  Common 
Counts  ever  lie  to  recover  the  proceeds  of  a  tort  ? 

9.  (a)  What  was  the  scope  of  the  old  action  of  account?  (b) 
What  is  the  modem  method  of  compelling  a  partner  to 
account? 
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10.  Can  the  assignee  of  a  chose  in  action  sue  thereon  in  his 
own  name  at  common  law? 

11.  (a)  "What  is  a  bill  of  exchange?  (b)  What  is  negotiabil- 
ity? (c)  What  are  indorsement,  presentation  for  accept- 
ance and  protest?  (d)  Must  the  drawee  accept  the  draft 
to  make  himself  liable? 

CHAPTER  XIX. 

1.  Trace  the  difference  in  the  attitude  of  the  common  law  to- 
ward real  and  personal  property. 

2.  (a)  What  beside  movables  do  things  personal  include? 
(b)  Why  are  certain  interests  in  land  classified  as  personal 
rather  than  real  property?  (c)  Were  chattels  the  subject 
of  feudal  tenure? 

3.  (a)  pistinguish  between  a  chose  in  possession  and  a  chose 
in  action,  (b)  Why  are  debts,  claims,  and  other  incorpo- 
real rights  spoken  of  as  being  "in  action?" 

4-7.  (a)  What  restrictions  are  imposed  by  law  on  the  natural 
right  to  acquire  title  to  animals  ferae  naturae  by  occupancy-? 
(b)  What  jurisdiction  or  reason. may  be  suggested  for  these 
restrictions  ? 

8.  (a)  What  is  the  "animus  revertandi"  and  what  is  its 
effect?  (b)  If  my  bees  escape  what  must  I  do  to  retain 
my  title  to  them? 

9.  To  whom  does  the  increase  of  domestic  animals  belong  and 
why? 

10.  (a)  Does  the  finder  acquire  title  to  lost  property  as  against 
the  loser?  (b)  As  against  third  persons?  (c)  What  is 
the  difference  between  lost  and  abandoned  goods  with  ref- 
erence to  occupancy  thereof? 

11.  What  is  treasure  trove,  and  what  are  the  rights  of  the 
finder  thereof? 

12.  What  is  the  law  of  wreck  in  its  effect  on  the  title  of  the 
owner  and  on  the  rights  of  the  finder? 

1.3.   When  does  the  former  owner  lose  title  to  things  stolen  ? 

14.  When  does  the  owner  forfeit- title  to  estrays? 

15.  What  is  the  reason  of  these  royal  prerogatives  which  limit 
the  rights  of  an  unfortunate  owner  or  of  a  finder? 

16.  Has  the  author  of  a  literary  composition  any  property 
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therein  at  common  law  after  publication  ?    By  statute  only  ? 
17-18.  When  is  title  transferred  by  accession  and  when  by  con- 
fusion?   Discuss  these  titles. 


CHAPTER  XX. 

1.    (a)  May  there  be  a  gift  of  chattels  real?     (b)  How  is  a 

gift  of  chattels  personal  perfected? 
2-3.   When  does  title  pass  in  an  ordinary  sale  of  specific  goods  ? 

4.  What  evidence  of  a  contract  of  sale  does  the  Statute  of 
Frauds  require? 

5.  What  is  market  overt? 

6.  When  do  warranties  arise  upon  a  sale  of  goods? 

CHAPTER  XXI. 

1.  Define  a  bailment  and  give  examples. 

2.  (a)  Is  a  gratuitous  depository  liable  for  accidental  loss? 
(b)  What  is  the  measure  of  his  undertaking? 

3.  Explain  how  the  letter  and  hirer,  the  borrower  and  lender, 
have  qualified  interests  in  the  same  chattel? 

4.  Can  a  bailee  sue  a  third  person  who  injures  the  goods 
bailed? 

5.  Can  future  interests  be  created  in  chattels  and  to  what 
extent  ? 

6.  Can  there  be  joint  tenancy  in  chattels  the  same  as  in  real 
property  ? 

CHAPTER  XXII. 

1.  (a)  To  what  does  the  Law  of  Real  Property  relate  ?  What 
is  "Law"  beside  the  surface  of  the  soil?  (b)  What  is  in- 
dicated by  the  term  "Tenement?"  "Tenure?"  (c)  By 
the  .term  "Hereditament?" 

2.  What  is  meant  by  the  early  communion  of  goods? 

3.  Trace  the  origin  of  individual  ownership  in  animals  and 
wells  ?' 

4.  Describe  how  land  was  still  open  to  occupancy  in  early 
times  ?  - 

5.  Trace  the  development  of  private  property  in  land,  and  its 
consequences. 
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6.  Why  should  occupancy  confer  an  absolute  property  in  land? 
How  far  does  it  still  concern  real  property? 

7.  Is  naked  possession  of  land,  taken  by  wrong,  in  any  sense  a 
title  to  hold  possession  against  others  ? 

8.  When  is  title  perfected  by  adverse  possession  ? 

9.  Give  examples  of  title  by  accretion  as  a  result  of  alluvium  or 
dereliction  ? 

CHAPTER  XXIII. 

1.  Describe  some  of  the  feudal  restraints  on  alienation. 

2.  Enumerate  various  incapacities  of  some  parties  to  convey 
land. 

3.  What  are  the  different  classes  of  conveyances? 

4.  What  is  feoffment?    Was  actual  delivery  of  possession  of 
the  land  necessary? 

5-9.    Distinguish  conveyances  by  way  of  gift,  grant,  lease,  ex- 
change and  partition. 
10-14.   Define  release,  confirmation,  surrender,  assignment  and 

,  defeasance  and  give  the  operation  of  each. 
15.   Describe  various  conveyances  operating  under  the  Statute 
of  Uses. 

CHAPTER  XXIV. 

1.  Distinguish  an  indenture  from  a  deed  poU. 

2.  Mention  four  requisites  of  a  deed.     For  what  purpose  is  it 
customary  to  recite  a  formal  consideration? 

3.  Describe  the  eight  formal  parts  of  a  deed. 

4.  (a)  What  formalities  are  essential  to  the  due  execution 
of  a  deed?     (b)  What  is  the  importance  of  delivery ? 

5.  Mention  certara  rules  for  the  construction  of  deeds  and 
wills. 

CHAPTER  XXV. 

1.  Is  there  any  natural  right  or  claim  to  take  by  descent  or  by 
will  or  to  appoint  successors  by  will? 

2.  What  is  title  by  testament,  and  what  by  administration  ? 

3.  What  compulsory  shares  were  given  by  the  ancient  law  to 
the  wife  and  children? 

4.  Trace  the  history  of  administration  of  interstate  estates. 

5.  In  what  order  are  the  kindred  of  the  deceased  entitled  to 
the  administration  of  his  estate? 
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6.  "What  is  an  executor  de  son  tort? 

7.  (a)  Describe  the  course  of  administration  of  an  estate, 
(b)  What  is  abatement  of  legacies?  (c)  What  is  a  lapsed 
legacy?     (d)  Who  is  entitled  to  the  residuum  of  the  estate ? 

8.  (a)  What  are  in  general  the  provisions  of  the  Statute  of 
Distributions?  (b)  What  are  advancements?  (c)  What 
is  the  difference  between  division  per  stirpes  and  division 
per  capita  ? 

9.  Define  a  will. 

10.  What  are  the  restrictions  on  nuncupative  wills  imposed  by 
the  English  Statute  of  Frauds? 

11.  What  are  the  formalities  of  execution  of  testaments  under 
this  statute? 

12-13.  (a)  How  may  wills  be  revoked ?  (b)  On  what  grounds 
may  wiUs  be  set  aside? 

14.  (a)  What  benefits  or  evils  result  from  the  power  of  devis- 
ing land?  (b)  What  reasons  may  be  suggested  for  the 
early  restraints? 

15.  How  was  the  power  to  devise  land  introduced?. 

16.  What  formalities  are  required  in  executing  wills  of  land? 

17.  Are  legatees  or  creditors  competent  witnesses  to  wills  of 
land? 

18.  Is  a  will  of  lands  regarded  by  the  law  as  a  mere  nomination 
of  successors  or  as  a  species  of  conveyance? 

19-20.  What  is  the  nature  of  lineal  and  collateral  consan- 
guinity? 

21.  Mention  the  common  law  canons  of  descent. 

22.  To  what  extent  are  bastards  and  aliens  incapacitated  to 
take  by. descent? 

23.  What  are  the  requisites  to  enable  a  husband  to  take  an  inter- 
est in  his  wife's  real  estate  as  tenant  by  the  courtesy  on  her 
death? 

24.  What  interest  does  the  wife  take  in  her  husband's  real  estate 
at  his  death  by  way  of  dower? 

25.  What  is  jointure  and  what  are  its  essentials  as  a  bar  to 
dower  ? 

.    CHAPTER  XXVI. 

1.  What  is  an  estate  and  what  is  the  primary  division  of 
'  estates? 
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2.  What  are  freehold  estates,  and  how  are  they  conveyed  at 
common  law? 

3.  What  words  are  necessary  to  create  a  fee  simple  by  deed? 

4.  Why  is  no  absolute  ownership  of  land  recognized  at 
common  law  by  a  subject,  but  only  estates  or  interests 
therein  ? 

5.  Trace  the  evolution -of  estates  in  fee  tail  from  Conditional 
Fees. 

6.  What  are  the  species  of  estates  tail? 

7.  How  are  estates  tail  created  and  how  may  the  entail  be 
barred  ? 

8.  By  what  words  in  a  deed  is  an  estate  for  life  created? 

9.  What  rights  has  a  life  tenant  in  the  land  with  reference 
to  timber  crops  planted  by  him  ? 

10.  What  is  waste  by  a  tenant  for  life?     Give  examples. 

11.  Describe  an  "estate  tail  after  possibility  of  issue  extinct." 

12.  Why  did  a  particular  tenant  forfeit  his  estate  by  purport- 
ing to  convey  a  greater  estate  than  he  really  held? 

13.  Why  i§  an  estate  for  years  "less  than  a  freehold,"  and 
classed  as  personal  property  only? 

14.  What  is  the  difference  between  freeholder  and  lessee  for 
years  in  respect  of  seisin  ? 

15.  Compare  the  incidents  of  tenancy  for  years  with  those  of 
tenancy  for  life. 

16.  (a)  What  acts  of  lessor  or  lessee  will  terminate  a  tenancy 
at  will?  (b)  What  is  the  effect  of  construing  a  tenancy  as 
being  from  year  to  year  rather  than  at  will? 

17.  Is  a  tenant  wrongfully  holding  over  a  trespasser? 

CHAPTER  XXVII. 

1-2.  (a)  How  are  joint  tenancies  created  ?  (b)  What  are  the 
four  unities  essential  to  a  joint  tenancy? 

3.  When  one  joint  tenant  dies,  to  whom  does  his  interest  or 
share  go?    Does  his  heir  get  it?    Does  it  pass  by  will? 

4.  In  what  four  ways  may  a  joint  tenancy  be  severed? 

5.  What  are  co-parceners? 

6.  (a)  How  is  tenancy  in  common  created?  Give  examples, 
(b)  Does  the  doctrine  of  survivorship  apply  to  tenant  in 
common  ? 
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CHAPTER  XXVIII. 

1.  (a)  Give  an  example  of  an  implied  condition  qualifying 
an  estate,  (b)  Give  examples  of  conditions  precedent  and 
subsequent. 

2.  "Give  examples  of  a  limitation  as  distinguished  from  a  con- 
dition subsequent. 

3.  If  a  condition  subsequent  be  invalid,  what  is  the  effect 
upon  the  estate?    "What  if  a  precedent  condition  be  void? 

4.  What  estate  has  a  mortgagee  in  the  mortgaged  land? 

5.  "What  estate  has  a  mortgagor  in  the  land  after  default  in 
payment  and  after  the  conditional  estate  of  the  mortgagee 
has  become  absolute  at  law? 

6.  Mention  certain  other  security  interests  in  land  held  under 
statute  ? 

CHAPTER  XXIX. 

1.  (a)  "What  is  alienation  in  mortmain?  (b)  What  is  the 
origin  of  uses? 

2.  Mention  some  characteristics  of  the  interest  of  the  cestui 
que  use. 

3.  (a)  What  was  the  purpose  of  the  Statute  of  Uses  (1535)  ? 
(b)  What  was  the  effect  of  the  Statute? 

4.  (a)  What  are  springing  and  shifting  uses?  Give  examples, 
(b)  How  could  the  grantor  reserve  a  power  of  revocation  to 
change  beneficiaries? 

5.  Explain  how  uses  were  revived  under  the  name  of  trusts  in 
spite  of  the  Statute. 

6.  Mention  certain  characteristics  of  equitable  estates  which 
are  held  through  the  mediums  of  a  trust. 

CHAPTER  XXX. 

1.  Explain  the  term  "incoiporeal  hereditament." 

2.  Mention  four  kinds  of  rights  of  common. 

3.  How  may  a  right  of  way  be  acquired  ? 

4.  Was  private  property  recognized  by  the  common  law  in  a 
public  office  ? 

5.  How  were  franchises  acquired  in  England? 

6.  What  is  the  difference  between  an  annuity  and  a  rent 
charge  ? 
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CHAPTER  XXXI. 

1.  Estates  with  regard  to  the  time  when  the  right  of  possession 
or  enjoyment  is  to  begin  are  of  what  two  kinds  ? 

2.  (a)  Give  examples  of  the  creation  of  valid  remainders  for 
life  or  in  fee.  (c)  Why  cannot  a  remainder  be  created  in  a 
grant  of  an  estate  in  fee  simple? 

3.  Why  is  a  particular  estate  necessary  to  support  a  remainder? 

4.  When  must  the  remainder  be  created? 

5.  When  must  it  vest  ? 

6.  (a)  What  is  the  distinction  between  vested  and  contingent 
remainders?     (b)  Give  examples. 

7.  How  may  contingent  remainders  be  defeated  and  how  pre- 
served ? 

8.  (a)  In  what  three  respects  is  an  executory  interest  or  devise 
free  from  the  restrictions  on  remainders?  (b)  What  is  the 
rule  against  Perpetuities  1  ^ 

9.  What  is  the  reason  for  the  careful  distinction  drawn  by 
law  between  reversions  and  remainders? 

CHAPTER  XXXII. 

1.  Mention  the  different  domestic  and  business  relations. 

2.  Compare  the  essentials  of  entering  into  the  marriage  rela- 
tion, with  those  of  the  formation  of  contract. 

Note. — Marriage  is  a  continuing,  personal  relation  with 
many  obligations  and  incidents.  It  is  not  a  contract  though 
often  called  such. 

3.  What  are  the  "canonical"  disabilities  which  render  a  mar- 
riage voidable  ? 

4.  What  are  the  civil  disabilities  which  make  an  attempted 
marriage  void? 

5.  Is  any  particular  formality  or  ceremony  required  at  com- 
mon law  to  make  marriage  binding? 

6.  (a)  In  what  two  ways  could  marriage  be  dissolved?  (b) 
what  is  the  effect  of  each? 

7.  What  are  four  effects  of  coverture  on  the  capacity  of  the 
wife? 

8.  What  is  the  effect  of  marriage  on  the  wife's  personal  prop- 
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erty,  leases,  choses  in  action,  and  real  estate,  and  what  rights 
does  the  husband  acquire  in  each  ? 
9.  What  is  the  authority  of  the  husband  to  chastise  the  wife  ? 

CHAPTER  XXXIII. 

1-2.  Have  children  a  natural  right  to  support  from  their 
parents? 

3.  May  dependent  children  be  disinherited  by  will  under  the 
»  civil  law  as  by  the  common  law  ? 

4.  How  far  does  the  common  law  enforce  the  natural  duty  of 
support  and  education? 

5.  What  auUiority  has  a  father  over  his  son's  property  or 
services? 

6.  What  are  the  duties,  natural  and  legal,  of  children  to  their 
parents  ? 

7.  Compare  the  civil  and  common  law  as  to  legitimacy  of  chil- 
dren. 

8.  When  has  a  child  the  choice  of  fathers  ? 

9.  What  is  the  presumption  as  to  legitimacy  of  children  born 
of  a  married  woman? 

10.  How  may  a  putative  father  be  compelled  to  support  his 
bastard  child. 

11.  Prom  what  incapacity  does  a  bastard  suffer  as  compared 
with  a  legitimate  child? 

12-13.   What  are  the  different  species  of  guardians? 
15.   What  are  the  incapacities  and  privileges  of  minors  as  to  law 
suits,  crimes,  contracts  and'  conveyances  ? 

CHAPTER  XXXIV. 

1.  What  are  extra-judicial  remedies? 

2.  (a)  To  what  extent  does  the  law  permit  a  man  to  use  force 
in  his  own  defense  or  that  of  his  family?  (b)  What  if 
excessive  force  be  used? 

3.  What  are  the  limitations  on  the  right  of  recaption  of  chat- 
tels by  force? 

4.  May  an  owner  forceably  retake  possession  of  land  from  a 
trespasser  ? 

5.  Give  examples  of  lawful  abatement  of  a  nuis;ance. 
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6.  In  what  two  cases  did  the  common  law  allow  a  man  to 
destrain  chattels  of  a  wrongdoer  to  compel  satisfaction? 

7.  What  is  the  remedy  hy  accord  and  satisfaction? 

8.  By  arbitration  and  award? 

9.  Explain  how  judicial  and  extra-judicial  remedies  are  con- 
current. 

10.  Define  a  judicial  remedy  by  action  in  court.  , 

11.  What  is  the  distinction  between  personal  and  real  actions! 

12.  What  is  the  period  of  limitation  on  ejectment  under  the 
Statute  of  James  I?     On  personal  actions?  * 

13.  What  may  be  said  in  explanation  of  the  uncertainty  of  legal 
proceedings? 

14.  What  may  be  said  in  justification  or  excuse  of  the  elaborate 
rules  and  methods  of  common  law  procedure  ? 

CHAPTER  XXXV. 

1.  What  principle  is  embodied  in  the  maxim,  ubi  jus,  ibi  re- 
medium  ? 

2.  (a)  What  is  an  "attorney"?  (b)  What  are  barristers  and 
sergeants  ? 

3.  How  was  the  court  of  common  pleas  split  off  from  the  curia 
regis? 

4.  What  is  the  jurisdiction  of  the  court  of  King's  Bench? 
5-7.   What  is  the  jurisdiction  of  the  Exchequer,  Exchequer 

Chamber  and  House  of  Lords  ? 

8.  What  are  courts  of  assize  and  nisi  prius  ? 

9.  Who  is  the  Chancellor  and  what  is  his  authority? 

10.  What  was  the  jurisdiction  of  the  Admiralty  Courts? 

11.  What  was  the   jurisdiction  of  the  English  Ecclesiastical 
Courts? 

CHAPTER  XXXVI. 

1-2.  (a)  What  was  the  first  step  in  commencing  an  action  un- 
der the  old  common  law  procedure?  (b)  What  was  the 
nature  of  the  original  writ  and  what  was  its  importance? 

3.  What  is  original  process  ? 

4.  (a)  What  is  meant  by  the  pleadings  ?  (b)  By  the  declara- 
tion? (c)  When  may  a  fictitious  Venue  be  alleged?  (d) 
What  is  the  object  of  setting  up  the  same  cause  of  action  in 
several  counts  in  the  same  declaration  ? 
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5.  What  is  the  diiference  in  effect  between  dismissal  by  non- 
suit and  retraxit  ? 

6.  (a)  Give  examples  of  three  sorts  of  dilatory  pleas,  (b) 
What  is  the  effect  of  the  death  of  a  party,  and  how  is  it 
raised ! 

7.  (a)  What  is  the  object  of  tender  or  of  paying  money  into 
court?     (b)  What  is  set-off? 

8.  (a)  What  is  the  general  issue?  (b)  Give  examples  of  spe- 
cial pleas  "in  bar." 

9.  Name  the  alternating  pleadings  subsequent  to  the  declara- 
tion at  common  law. 

11-13.    (a)    What  is  a^general  and  what  a  special  demurrer? 
(b)  What  is  an  issue  of  fact? 

CHAPTER  XXXVII. 

1.  How  is  the  jury  summoned  and  by  whom  selected  ? 

2.  What  is  the  difference  between  transitory  and  local  actions 
as  to  change  of  venue  ? 

3.  Point  out  certain  advantages  of  the  provisions  as  to  jury 
trial. 

4.  (a)  What  are  grounds  or  causes  of  challenge  to  the  array  ? 
(b)  What  is  the  difference  between  a  principal  challenge, 
and  one  "to  the  favour"? 

5.  What  is  the  order  of  procedure  in  hearing  the  case? 

6.  (a)  What  is  the  best  evidence  rule  ?  (b)  Name  certain  ex- 
ceptions to  the  rule  excluding  hearsay. 

7.  (a)  What  witnesses  were  incompetent  to  testify  at  common 
law?  (b)  How  many  witnesses  are  required  to  prove  a 
fact? 

8.  Contrast  public  oral  examination  of  witnesses  with  the 
method  of  taking  depositions  on  written  questions. 

10.  What  happens  after  the  evidence  is  closed  ? 

11.  Describe  a  rendition  of  a  privy  verdict,  a  special  verdict,  a 
general  verdict  on  a  special  case. 

CHAPTER  XXXVIII. 

1.  What  is  a  postea? 

2.  (a)  What  are  the  principal  grounds  for  setting  aside  a 
verdict  and  for  granting  a  new  trial?     (b)  How  is  it  ap- 
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plied  for?     (c)  Is  it  granted  as  of  course?     (d)  In  what 
ways  is  it  discretionary  ? 

3.  For  what  causes  may  the  losing  party  move  in  arrest  of 
judgment  ? 

4.  Did  the  losing  party  in  a  civil  suit  have  to  pay  a  fine  to 
the  King  at  common  law? 

5.  (a)  To  whom  are  writs  of  execution  directed?  (b)  What 
writs  of  execution  issue  against  the  person  of  the  defendant? 
(c)  Against  his  personal  property?  (d)  Against  his  real 
property?  (e)  "Within  what  time  must  execution  be  taken 
out? 

6.  (a)  What  are  the  grounds  for  a  writ  of  error  and  what 
does  it  review?     (b)  What  is  a  bill  of  exceptions? 

CHAPTER  XXXIX. 

1.  What  is  the  origin  of  the  dual  system  of  law  and  equity  ? 

2.  What  hampered  the  extension  of  remedies  to  do  complete 
justice  in  the  law  courts? 

3.  Trace  the  establishment  of  a  separate  equity  jurisdiction. 

4.  (a)  What  is  equity  in  the  technical  sense?  (b)  Is  it  cor- 
rective of  a  merely  supplementary  and  additional  to  law? 

5.  Does  equity  follow  different  rules  of  construction  or  inter- 
pretation from  law? 

6.  Are  fraud,  accident  and  trust  peculiar  topics  of  equity 
jurisdiction  ? 

7.  Does  equity  follow  precedents  like  law? 

8.  Is  equity  really  a  part  of  the  legal  system  ? 

9.  Illustrate  the  general  similarity  of  rules  at  law  and  in  equity. 

10.  Wherein  does  the  difference  between  law  and  equity  consist? 

11.  Mention  five  grounds  Or  sources  of  equity  jurisdiction. 

12.  (a)  In  what  sense  is  equity  a  science  ?     (b)  Has  an  equity 
judge  arbitrary  discretion  to  do  justice  as  he  plea;ses? 

CHAPTER  XL. 

1.  Mention  certain  requisites  of  a  bill  in  equity. 

2.  When  will  a  temporary  injunction  be  granted  ? 

3.  (a)  Hotv  is  appearance  of  the  defendant  compelled?  (b) 
When  may  a  bill  be  taken  pro  confesso? 
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4.  (a)  What  pleadings  may  defendant  put  in?  (b)  Answers 
must  be  made  with  what  formalities  ? 

5.  (a)  What  is  a  bill  of  revivor?     (b)  A  bill  of  interpleader? 

6.  What  is  the  alternative  to  a  reply  by  the  plaintiff  ? 

7.  How  is  testimony  taken  in  equity? 

8.  What  is  the  order  of  trial  in  an  equity  suit  ? 

9.  Compare  decrees  to  judgments  at  law. 

10.  What  sorts  of  questions  are  usually  referred  to  the  law 
courts  ? 

11.  How  are  accounts  settled  in  equity? 

12.  What  is  the  method  of  new  trial  and  review  in  equity  ? 

CHAPTER  XLI. 

1.  When  may  the  writ  of  mandamus  be  obtained,  and  how? 

2.  When  may  the  writ  of  prohibition  be  had  ?  (b)  What  is  the 
procedure  ? 

3.  What  is  the  civil  use  of  an  information,  as  contrasted  with 
the  criminal  use  ? 

4.  What  is  the  writ  of  quo  warranto? 

5.  What  is  the  policy  of  the  bankruptcy  laws? 

CHAPTER  XLII. 

1.  Mention  the  old  English  courts  of  criminal  jurisdiction. 

2.  Who  were  conservators  of  the  peace  at  common  law? 

3.  What  is  the  authority  of  justices  of  the  peace? 

4.  What  is  the  authority  of  the  sheriff? 

5.  Of  the  coroner? 

6.  Of  constables? 

7-10.  Describe  the  process  of  binding  offenders  to  keep  the 
peace,  and  how  it  operates. 

CHAPTER  XLIII. 

1-2.  (a)  When  may  a  justice  of  the  peace  issue  a  warrant  of 
arrest? 

3.  What  is  the  difference  in  the  authority  of  peace  officers  and 
of  private  citizens  in  making  arrests  without  warrant  upon 
probable  suspicion? 

4.  What  is  the  next  step  after  the  arrest  of  the  accused  person  ? 
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S.""  When  is  the  accused  person  to  be  committed  to  prison  and 
when  admitted  to  bail  ? 

6.  (a)  What  is  the  nature  of  an  indictment?     (b)  How  is  it 
found? 

7.  Enumerate  a  list  of  matters  which  the  indictment  must  set 
forth  with  certainty. 

9.   When  may  there  be  prosecution  by  information  without  in- 
dictment? 

10.  What  is  the  arraignment? 

11.  What  is  done  if  the  demurrer  of  the  prisoner  is  overruled?* 

12.  Mention  three  special,  affirmative  pleas  in  bar. 

13.  What  defenses  may  be  shown  under  the  general  issue,  "not 
guilty"? 

14.  How  many  peremptory  challenges  were  allowed  ithe  pris- 
oner?   Why? 

15-16.  In  what  cases  does  the  law  absolutely  require  two  wit- 
nesses to  convict? 
17.   What  is  a  special  verdict? 
19.   When  may  the  prosecution  be  compromised? 
20-21.  How  may  judgment  be  arrested  or  reversed? 
22.   Compare  Reprieves  and  Pardons. 

CHAPTER  XLIV. 

1.  (a)  Define  a  state,    (b)  What  is  the  social  compact  theory  ? 

2.  Who  is  entitled  to  govern,  theoretically? 

3.  What  are  sovereignty  and  sovereign  power? 

4.  What  are  the  three  forms  of  government,  and  what  are  their 
respective  merits? 

5.  Where  is  the  sovereignty  lodged  under  the  British  consti- 
tution ? 

6.  What  were  three  forms  of  colonial  government? 

7.  What  were  the  local  subdivisions  of  England? 

CHAPTER  XLV. 

1.  From  what' is  the  tie  of  allegiance  derived? 

2.  Why  does  every  subject  owe  allegiance  even  without  an 
oath? 

3.  Can  nationality  or  natural  allegiance  be  put  off  according 
to  English  theory? 
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4.  How  can  an  alien  owe  allegiance,  and  to  what  extent  ? 

5.  What  are  the  disabilities  of  aliens? 

6.  Are  children  of  citizens,  if  bom  abroad,  aliens  at  com- 
mon law? 

7.  What  is  a  denizen  ? 

CHAPTER  XLVI. 

1.  Distinguish  private  liberty  and  public  or  civil  liberty. 

2.  Does  governmental  restraint  diminish  or  increase  civil  lib- 
erty?   When? 

3.  (a)  Enumerate  the  great  English  documents  declaring  civil 
rights,     (b)  What  are  civil  rights? 

4.  What  is  the  right  of  personal  security  and  by  what  govern- 
mental power  is  it  qualified  ? 

5.  By  what  English  statutes  is  the  right  of  personal  liberty 
safe-guarded  ? 

6.  What  is  Habeas  Corpus,  and  what  is  its  importance  ? 

7.  When  may  the  writ  of  Habeas  Corpus  be  suspended  in  Eng- 
land, and  by  whom? 

8.  What  abuses  arose  in  England  as  to  the  causes  of  impris- 
onment sufficient  to  make  a  valid  order  of  commitment  to 
prison  ? 

9.  What  does  the  Habeas  Corpus  act  enact? 

10.  Has  the  king  the  power  of  banishment  or  exile  ?  Has  par- 
liament? 

11.  Is  liberty  of  the  press  consistent  with  the  punishment  of 
libels  and  other  offensive  publications? 

12.  In  what  does  the  right  of  property  consist  considered  as  a 
civil  right? 

13.  (a)  How  far  is  the  right  of  property  absolute  and  how  far 
is  it  qualified  by  governmental  power?  (b)  What  is  emi- 
nent domain? 

14.  In  what  sense  are  taxes  imposed  only  by  consent? 

15.  What  is  the  justification  of  inflicting  forfeitures  for 
crime  ? 

16.  Mention  certain  auxiliary  rights  securing  civil  liberty. 

17.  How  is  trial  by  jury  a  bulwark  of  liberty? 

18.  What  is  the  right  to  petition  restricted  by? 

20.   How  are  the  rights  of  the  subject  protected  against  the 
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government  when  it  is  law  that  the  king  or  government  can- 
,  not  he  sued  ? 
21.   Is  there  such  a  thing  as  a  right  of  rebellion  or  revolution  ? 

CHAPTER  XLVII. 

'  1.   Why  should  citizens  elect  representatives  instead  of  legis- 
lating and  governing  directly  as  in  a  pure  democracy  ? 
2.   Who  do  members  of  parliament  represent? 
.   3.   What  reasons  may  be  given  for  requiring  property  qualifica- 
tions of  voters? 

4.  What  are  the  constituent  parts  of  parliament  in  theory? 

5.  What  is  the  great  privilege  of  the  House  of  Commons 
through  which  the  right  of  the  people  to  participate  in  the 
government  of  the  country  was  largely  won  ? 

6.  How  extensive  has  the  power  of  parliament  come  to  be? 

7.  Can  parliament  pass  an  irrepealable  act  which  will  tie  the 
hand  of  succeeding  legislatures  ? 

8.  Are  impossible  acts  void?    How  about  unreasonable  acts? 

9.  Describe  the  checks  and  balances  which  theoretically  existed 
in  the  English  government  of  Blackstone's  day. 

10.  Explain  the  war  power. 

11.  Mention  three  powers  of  internal  administration  exercised 
by  the  King. 

12.  What  was  the  military  organization  of  the  feudal  system? 

13.  (a)  What  is  military  law?  (b)  Who  makes  and  admin- 
isters it?  (c)  Compare  the  situation  of  a  soldier  in  the 
army  with  that  of  seamen  in  the  navy  as  to  discipline. 

14.  Has  the  King  power  to  issue  proclamations  with  the  force 
of  law?    Illustrate. 

15.  Are  the  executive  powers  absolute  in  their  nature? 

16.  (a)  Explain  how  the  judicial  department  of  government 
separated  and  was  evolved  from  the  executive,  (b)  Why 
is  it  important  to  have  distinct  and  co-ordinate  departments 
of  government? 

17.  Make  a  list  or  outline  of  the  principal  topics  covered  in  this 
survey  of  the  great  structure  of  the  English  common  law. 
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EXPLANATORY  NOTE 

The  best  index  in  tlie  world  may  be  entirely 
valueless  because  it  is  not  used  intelligently.  Before 
undertaking  to  use  the  Cumulative  Index  the  reader 
is  asked  to  consider  carefully  the  following  explana- 
tory matter  of  the  plan  and  theory  of  the  Index. 

This  is  a  Cumulative  Index:  it /includes  all  the 
references  which  are  given  in  the  indexes  provided 
in  each  separate  /volume.  The  same  general  arrange- 
ment is  followed  here  as  is  followed  in  the  separate 
volume  indexes.  The  general  titles  are  in  black  face 
type,  as  "Abandonment,"  "Absentee."  The  sub- 
heads are  in  light  face  type.  , 

Ordinary  titles  in  common  use  and  readily  oc- 
curring to  the  reader's  mind  have  been  adopted. 
Where  different  titles  covering  the  same  thought  are 
common  a  suitable  cross  reference  has  been  made. 
Latin  phrases  and  maxims  are  included  in  the  index, 
providing  a  ready  means  to  learn  their  meaning. 

AU  titles  and  subtitles  are  arranged  in  alphabet- 
ical order,  with  the  exception  of  "defined,"  which  is 
always  given  first.  Citations  are  both  to  volume  and 
to  page.    The  volume  references  are  set  in  Eoman 

* 

numerals;  the  page  references  are  in  Arabic  figures. 
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All  references  are  to  the  figures  at  the  foot  of  the 
pages  of  the  several  volumes. 

First  look  alphabetically  in  the  black  face  titles  of 
"khe  index  for  the  general  subject  in  which  you  are 
interested.  Under  this  head,  in  light  face  type,  the 
particular  phase  of  the  subject  will  be  found,  wjth 
citations  to  all  places  in  the  set  where  the  subject  is 
treated.  If  you  do  not  find  the  matter  under  the  first 
black  face  title  you  consult,  try  several  others.  A 
point  may  often  be  appropriately  indexed  under  any 
one  of  several  titles. 

A  few  tests  in  the  use  of  the  index  will  readily 
make  one  familiar  with  its  working  power.  It  is 
particularly  suited  for  emergency  reference.  Con- 
tinued use  of  the  index  will  open  a  practicable 
method  for  qtiickly,  easily  and  thoroughly  obtaining 
governing  rules  on  all  branches  of  the  law. 
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Prepared  by  F.  W.  SCHENK 

Libraiian,  Law  School,  TJniversity  of  Chicago 

(See  page  SHI  for  directions.} 


Abandonment, 

doctrine  of,  In  marine  insurance,  XIV, 

274. 
of  children.  III,  348.     , 
of  office  by  an  officer,  efCect  of,  XIII, 

393. 
Of  patent,  "xil,  417-421. 
of  trademark,  XII,  497,  498,  506. 
of    unpatented    mining    locations,    VI, 

468,   469. 
of  water  rights,   VI,    370-373. 
Abatement, 

of  nuisance,  see  Nuisance, 
plea  of.  III,  307,  310;  X,  21,  75,  87,  107, 
108,  162,  252. 
defined,  X,  107. 

for  defects  in  summons  not  appear- 
ing on  its  face,  X,  152. 
great  particularity  required  in  plead- 
ing, X,  108,  109. 
in  criminal  cases.  III,  307,  310. 
in  equity,  X,  252. 
use  of,  X,  76,  87,  107,  108. 
Abduction, 
defined.  XV,  27.     \ 
of  apprentice,  see  Apprentice. 
of  child.  II,  316;  XV,  27,  28. 
action  of  trespass  yi  et  armis,  XV, 

27. 
parent  entitled  to  damages,  II,   316. 
of  -wife,  XV,  27. 
action  of  trespass  vi  et  armis,  XV, 

27. 
husband   entitled    to   damages,    XV, 
27. 
Abettor,  in  criminal  case.  III,  49-51. 

Ab   Initio,   Trespass,   see   Trespass  ab 

initio. 
Abnormal  Partnership,  IX,  421. 
Abolition, 
of  office  held  by  a  public  officer,  XIII, 

265,   392,  393. 
Abortion,  HI,  102;  XIV,  355,  356. 
defined,  XIV,  355. 
artificial,  XIV,   355. 
attempt  to  commit,  a  crime.  III,   102. 
cases  of,  classified,  XIV,  355. 


criminal,  XTV,  355,  356. 
justifiable,   when,   XIV,   356. 
medico-legal    considerations    of,    XIV, 

355,  356. 
natural,  XTV,  355. 

Absconding  Debtor, 
defined,  X,  437,  438. 
attachment    of    property    of,    X,    437, 
438.       See    also    Attachment: 
Debtor, 
service  by  publication,  X,  457. 
Absentees, 
administration  of  estates  of,   VT.    145, 

146;   XI,   321. 
presumptions  as  to,  X,   140. 
Abstract  of  Title,   I.   458;   V,    430-436; 

VTI.  195,  196. 
abstract  offices,  V.  430.  431. 
constructive    notice    by    reference    in, 

VII.  195,  196. 
contract  for,  need  not  be  in  writing 

I,  458. 
duty  of  attorney  in  preparing,  V,  430. 
examination  of,  title  for,  V,  431-433. 
assessments  of  taxes,  V,  435. 
cloud  on  title,  V,  432. 
covenants  in  the  deed,'  V,  432. 
description  of  property,  V,   431. 
dower  and  curtesy  interests,  V,  432. 
execution    and  acknowledgment    V 

432. 
first  name  of  party  to  whom  proper- 
ty was  deeded.  V.  432. 
heirs,  number  of.  V.  433.  434. 
liens.  V,  431,  432,  434.  435. 
mortgages,  V,  434.  435. 
probate  proceedings,  V,  433. 
revenue  stamps,  V,   432. 
sales  under  execution,  V,  435. 
special  assessments,   V,   435. 
tax  titles,  V,  435. 
title  passing  on  death.  V.  433.  434. 
tracing  title  from  original  grant,  V. 
431,  432. 
guaranteed,  V,  430. 
importance  of.  V,  430. 
liability  of  examiner  of  title.   V,  435, 


436. 
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Abuse,  of  process,  See  Process. 

Abutting  Owners,  XHI,  177,  225,  226. 
compensation  of,  XIII,  226. 
have  no  right  to, 
lateral  support  from  street  soil,  XIII, 

225,   226. 
project     buildings    or    part    thereof 
over  street  line,  XIII,  226. 
ordinance  imposing'  on,    the  repairing 
of  streets,  invalid,  when,  XIII, 
177. 
rights  of,  XIII,  225,  226. 

Acceptance, 

in  contract,  I,  376-395;  XII,  56,  57. 
acceptor  not  bound  by  terms  not  in- 
cluded in  offer,  I,  386. 
by   letter   being   posted',   I,    387,    380, 

390. 
essential  to  a  contract,  I,  365. 
evidence  of  the,  I,  525. 
Vhow  made,  I,  391,  392. 
must  not  vary  from  terms  of  offer, 

I,   381,   382,   390. 
offerer    irrevocably    bound    after,    I, 

379,  388. 
offer  so  made   as  to   be   capable  of 

several  ways  of,  f.,  383,  384. 
who  may  accept,  I,  393, 
of  bailment,  TV,  71,  72. 
of   bill   of   exchange, 
defined,    VIII,    76. 
"accepted"  on  the  face  of  bill,  VIII, 

■     77. 
by  conduct,  VIII,  76,  79,  80. 
by  one  drawee  where  there  are  two 

or  more,  Vm,  82. 
conditional,  VIII,  81,  82. 
constructive,   VlII,   76. 
drawee    of    a    bill    not   bound    until, 

Vni,  76,  155. 
express,  VIII,  76. 
failure   to    return   bill    of   exchange, 

whether,   VIII,    80. 
for  honor,  Vin,  83,  84. 
formal,  VIII,  76. 
general,  VIII,  80,  81. 
good   without  signature  by  the  law 

merchant,  VIII,  77. 
"honored,"  VIII,  77. 
Implied   from   conduct,   Vin,   76,   79, 

80. 
In  writing,  VIII,  76. 
kinds  of,  VIII,  80-82. 
local,  VIII,   82. 
only  drawee    may   accept,    VIII,    82, 

83. 
on  separate  paper,  VHI,  77,  79. 
oral,  VIII,  76. 
partial,  VIII,   82. 
"payment  guaranteed,"  VIII,  77. 
"presented,"    VIII,    77. 
presentment  for,  VIII,  155-157. 
promise  to  accept  all  bills  drawn  for 

a  specific  purpose,  VIII,  79. 
qualified,  VIII,  80-82. 
refusal  to  return  bill,  whether,  Vni, 

80. 


"seen,"  VIII,  77. 

supra  protest,   VIII,    83,    84. 

to  pay  at  a  particular  place,  VIII,  82. 

unconditional  promise  in  writing  of, 

before  bill  is  drawn,  VIII,  78, 

79.' 
who  may  accept,  Vin,  82,  83. 
within  twenty-four  hours  of  delivery, 

Vin,   79;  . 
of  deed,  V,  421,   422,  424;   425. 
by  delivery  to  agent,  V,  422. 
by  grantee,  V,  424. 
delivered  to  third  party  for  benefit 

of  grantee,  V,,  421,  422. 
necessity  of,  V,  424. 
presumed    where    deed    is    recorded, 

V,  423. 
of  goods  after  inspection,  IV,  393. 

as  expressed  in  Sales  Act,  IV,  393, 
of  goods  necessary  to  complete  sale, 

IV,    431,    432. 
receipt  of  goods  does  not  signify  in- 
tention to  accept,  rv,  431. 
of  guaranty  by  creditor,  VIII,  254-257. 
of  public  ofilcej  Xin,  306,  307. 
compulsory,  when,  XIII,  306,  307. 
evidence  of,  XIII,  306. 
in  England  and  United  States,  Xm, 

306,  307. 
presumed,  when,  Xni,  306. 
of  rewards,  I,  391. 

Acceptor, 

of  bill  of  exchange,   VIU,   68,   131-134, 

151. 

admission    by,    of    the    existence    of 

drawer,  or  of  payee,  VIII,  132, 

133. 

burden  on,  to  seek  out  holder,  Vm, 

131. 
does  not  admit  genuineness, 
of  body  of  bill,   Vni,  134. 
of  signature  of  Indorser,  Vni,  134. 
Uability  of,-  VIU,   131. 
presentment    of    payment    must    be 

made  to  drawer  or,  yill,  161. 
signature  of,  Vin,  68. 

Accession,  IV,  32-43,  49. 
defined,  rV,  32. 

confusion   distinguished   from,   IV,    49. 
scope  of,  IV,  32. 

title  to  property  by,  IV,  32-43;  XV,  157. 
accidental  partnership,   IV,   33. 
basis  of,  rv,  33,  34. 
by  use  of  instrument  or  tool  of  an' 

other,  IV,  42,  43. 
change  of  species  test,  IV,. 35. 
conversion      and      improvement      of 
property  by  Innocent  trespas- 
ser, IV,  33. 
co-tenancy  of  parties,  IV,  34. 
falls  to   principal,   IV,    32,    33. 
innocent  misappropriation,  IV,  34,  35. 
liability   of    owner    for    compensa- 
tion to  Improver,  IV,  37-40. 
no    title    against    original    owner, 
IV,   43. 
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Accession — Continued. 

of    purchaser    from     willful    con- 
verter, IV,  43. 
relative  values,   test  of,  IV,  35-37. 
tests  of  ownership,  IV,  34-37. 
willful   trespasser   cannot  acquire, 
IV,  40-43. 

Accessory, 

after  fact.  III,  54-56;  XV,  123. 
before  fact,  III,   53,   54. 
receiver   of   stolen   goods   not   an,   at 
common  law,  III,  208. 

Accident, 

defined,  II,  41-43;  XIV,  276-278;  XV,  59. 
as   excusing  trespass,   II,    39-43. 
American  cases,  II,  40,  41. 
discharge  of  weapon  by  accident,  II, 

39. 
English  cases,  II,  39,  40. 
in  prosecution    of  a   lawful  act,   II, 

40,    41. 
instances  of,  II,  42,  43. 
without  fault  or  blame  Imputable  tp 
defendant,  II,  39,   40. 
doctrines  of  equity  relating  to,  VII,  164- 

166;  XV,  385. 
effect  of,  upon  surety's  obligation,  VIII, 

273,    274. 
inadequately   treated  under  the  rules 

of  the  common  law,  I,  135. 
industrial,  I,  14,  16. 

in  accident  Insurance,  XIV,  276-278, 
280.  See  also  Accident  Insur- 
ance. 

Accident  Insurance,  XIV,  129,  276-283. 
"accident," 

defined,    XIV,    276-278. 

cases  illustrating,  XIV,  277. 

external,  and    violent    means,    XIV, 

277,  278. 
lynching  as  an,  XIV,    277. 
necessary  to  cause  an  injury,  XTV, 

278. 
"while  insured  is  intoxicated,"  con- 
tinued,  XIV,    280. 
against  risks  of  travel,  XIV,  276. 
business  of,  XIV,  276. 
excepted  risks,  XIV,  279-282. 
"inhalation    of   gas,"   construed,   XTV, 

278,  281. 

"injury  fr6m  poison,"  construed,  XTV, 

280,  281. 

"intentional  injuries,"  construed,  XIV, 

281,  282. 

loss  of  a  member  of  the  body,   XIV, 

282,  283. 

subrogation  not  allowed  in,  XTV,   170, 

171. 
"total  disability,"  construed,  XIV,  282, 

283. 
"visible    mark    of    injury,"    construed, 

XIV,   278,   279. 

Accommodation  Paper, 
defined,    VIII,    63. 

absence  of  consideration  not  a  defense 
to,  Vin,  130. 


amount  of  recovery  by  holder  In  due 
course,  VIII,  116,  117. 

indorsers  not  co-sureties.  Villi  208, 
209. 

law  of  consideration  as  applied  to, 
VIII,  63. 

suretyship  as  defined  includes  ac- 
commodation i  n  d  o  r  s  e  r  and 
maker,  Vin,  181. 

when  payee  falls  to  perform  his  prom- 
ise indorser  not  liable,  VIII, 
233. 

Accomplices,     See    also   Principal,    In 
the.  second  degree  in  criminal 
cases, 
to  a  crime.  III,  51-63. 
Accord    and    Satisfaction,   I,    441,    442, 

609-611;  XV,  325. 
defined,  I,  441,  442,  609,  610. 
accord  without  satisfaction,  I,  609. 
discharge  of  contract  by,  I,  609-611. 
distinguished  from  compromise,  I,  61D. 
satisfaction  must  be  furnished  by  the 

party  liable,  I,  611. 
Account, 

action  of,  X,  32,  36-38. 
assignment  of,  form  of,  XTV,  596. 
books,   X,   326-331.     See  also  Account 

Books, 
receipt  of,  in  full,  form  of,  XIV,   606. 
writ  of,   defined,    I,   374. 
rendered,  defined,  X,  36. 
Account  Books, 

of  parties  to  the  litigation,  as  evidence, 
X,  326-331. 
an    exception    to    the    hearsay    rule, 

X,    326-331. 
correctness  of  account  books  verified 
at  common  law  by  suppletory 
oath,  X,  330. 
entries,  X,  328,  329,  332. 
how  proved,  X,  329,  330. 
in  early  law  of  England  and  Amer- 
ican Colonies,  X;  327. 
no   general   American    rule,    X.    327, 

328. 
of   facts   entered   on    them,    X,    326. 
original    books    must    be    produced, 

X,   328. 
recognized  as  early  as  1609,  X,  327. 
regarded    as    primary    evidence,    X, 

330. 
rule  stated,  X,   326. 
suppletory  oath,  X,  330. 
Accounting, 
by  administrator  or  executor,  VI,  169, 

182,    183. 
by  corporations,  IX,  140,  141. 
by  guardian,  VI,  194,  195,  197. 
by  mortgagee,  VII,  99;   VIII,  331,  332, 

397. 
by  receivers,  IX,  478. 
by   trustee, 
advances,    VH,    331. 
beneficiary  right  to,  VII,  65,  99    329- 
332. 
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Accounting,  by  trustee — Continued. 

credits,  VII,   331,  332, 

equity  may  require,  "VTI,  99. 

expenditures,   Vli,    331,    332. 

expenses   for   employment  of  clerics 
and  attorneys,  VII,  331. 

income  and  profit,   VII,   330,  331. 

insurance  payments,  VII,  331. 

lost  property,  VII,  331. 

repairs,  VII,  331. 

statutory  provisions,  VII,  330. 

taxes,  VII,   331. 

trustee   may   be   freed   from,   when, 
"VII,    332. 

vouchers  necessary  for  all  disburse- 
ments, VII,  331. 
for  profits  and  damages  in  actions  for, 

infringement  of>  patents,  Vn,  58,  59; 
XII,   446,    447. 

unfair  competition,  XII,  554-556. 
in  actions  for  partition  or  foreclosure 

of   land  vn,    99. 
in  equity,  VII,  45,   95,  98-100. 
in  law,  I,  245;  VII,  98,  99. 
in  partnership, 

difilculties  of,  at  law,  IX,  393,  394. 

of  profits,  IX,  376,  377. 

to  ascertain  the  share  of  a  partner, 
DC,  381. 

upon  dissolution,  IX,  398. 

upon  insolvency,  VII,  99. 

without  dissolution,  IX,  398,  399. 

of  past  waste,  VII,  46. 

Accretion, 

defined,   V,   535. 

alluvion  synonymous  with,  V,  535. 

apparent,   V,   535. 

by  artificial  structures,  V,  538,  539. 

damages  for  loss  of  alluvion,   V,  539. 

divisions  of  flats,  V,  540,  541. 

extension  of  public  street  by,  V,  541. 

island,  V,  539,  640. 

latent,  V,  535. 

on  shores  of  ponds,  V,  540. 

reliction    distinguished    from,    V,    535, 

536. 
right  to    alluvion   a  vested    right,    V, 

538. 
rule  as  to,  V,  536-538. 
test  of,  V,  536. 
where  land  submerged  reappears  and 

can  be  identified,  V,  537. 

Accumulation,  Rule  against,  V,  198- 
200;   VII,   290-292,   303,   304. 

defined,  VII,  291. 

accumulations  are  practically  always 
made  through  trusts,  VII,  291. 

n.  corollary  of  the  rule  against  per- 
petuities,   VII,    291. 

applied  to  charitable  trusts,  VH,  303, 
304. 

Intimate  bearing  on  the  lawfulness  of 
the  purpose  of  trusts,  VTE, 
292. 

periods  of  lawful  accumulation,  VII, 
291. 

restrictions  on  the  purposes  of  trusts 


through  the,  V,  202;  Vn,  290- 
292. 
Thellusson  v.    Woodford,   V,   198,    199. 
Acknowledgment, 

by  attorney  in  fact,  form  of,  XIV,  628. 
by  husband  and  wife,  form  of,  XIV, 

628. 
by  individual,  form  of,  XIV,  628,   629. 
certificate    added    to,    by    foreign    no- 
tary, XIV,  647. 
certificate    of,    should    identify    mort- 
gagor, VIII,  324. 
of  married  women  to  mortgage,  VIII, 

324. 
of  mortgages,  Vm,   324,  325. 
of  a  wiU  by  testator,  VI,   61,  90,   100. 
Acquiescence,   to  a  crime,   m,   10,  11, 

50. 
Acting  at  Peril, 

discussion  of  the  subject,  II,  393,  394. 
instances  of,  II,  394-400. 
assumption  of  risk,  n,  395-400. 
conducting    blasting    operations,    II, 

395. 
excavations    which    remove    adjoin- 
ing   landowner's    lateral    sup- 
port, II,    395. 
harboring  a  wild  animal,  H,  394. 
keeping    premises    to    which    public 
is  invited,  in  dangerous  condi- 
tion, n,  395. 
manufacturing,  storing  or  transmit- 
ting   dangerous    agencies,    II, 
395. 
permitting    one's    domestic    animals 

to  stray  or  trespass,  II,  395. 
starting     a     fire     under     conditions 
that    it    spreads    beyond    con- 
trol, II,   395. 
storing  water  in  large  quantities,  11, 
395. 

Actions, 
defined,    X,    8. 

abolishment    of     the     distinction    be- 
tween law   and   equity,   I,   165. 
acquittal    in    criminal    action    not    a 

bar  to  civil,  VII,  459. 
adequate  remedy,  defined,  X,  585. 
against  bankrupts,  XII,   287,    288,   331. 
against  partners,  IX,  394,  395. 
against  partnership, 
by  creditor,  IX,  342,  343. 
by  third  persons, 

for  tort,  rx,   407,   408. 
on  contract,  IX,  404-407. 
against  receivers,  IX,  475-477. 
against  states    or   the   United  States, 

I,    208.    229,    306-308. 
agreement    for    bearing    expenses    of 

litigation,    form    of,    XTV,    589, 

590. 
amount    of    controversy    necessary    to 

bring,    in    District    Court,    I, 

308,  309. 
assignment  of,  allowed  when,  X,  70, 71. 
at  common  law, 
causes  of,  X,  31-56. 
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Action* — Continued. 
kinds  maintainable,   X,   13-15. 
suits   In  equity   distinguished  from, 

X,  56,  57. 
to  be  brought  by  real  party  In  in- 
terest, X,   69,   70. 
at  law,  VII,  65,  66;  X,  7,  8. 
defined,  X,  7,  8. 

injunction    against,     equitable    de- 
fenses, VII,  65,  66.  ' 
suits  in   equity  distinguished   from, 
X,  7,  8. 
authority  of  attorney  in  the  conduct 
of,  rv,  271. 
general  powers,  IV,  271,  272. 
powers,  summary  of,  IV,  272,  273. 
between    aliens    and    citizens,    I,    230, 

249. 
between  citizens  of  different  states,  I, 

222,   223,   230,  249,  285-287. 
between  citizens  of  same  state,  I,  28, 

283,  285,  286. 
between  firms   with    common   partner 

at  law  and  equity,  IX,  396. 
between  partners,  IX,  392-402. 
at  law,   IX,  393-395. 
general  theory,  IX,  392,  393. 
in  equity, 
accounting,  IX,  398,  399. 
general  theory,  397,  398. 
Injunction     against     partner     ex- 
ceeding his  right,  IX,  400,  401. 
receiver    appointed    upon    request 

of  a  partner,  IX,.  401,  402. 
specific    performance    of    partner- 
ship   agreement    will    not    be 
granted,  IX,  400. 
under  the  code,   IX,   396,    397. 
between    partners    and    third    person, 

IX,   403-414. 
between  states,  I,  260,  283. 
by  bankrupt,  XII,  288. 
by  corporations,  IX,  283,  284. 
by  foreigners,  XII,  73,  74,  76,  77. 
right  to  sue  depends  upon  the  law 

of  the  forum,  XII,  73. 
where   cause    of   action   arose   else- 
where,  XII,  74. 
'  where  debt  was  contracted  by  for- 

eigners in  a   foreign  country, 
XII,   76. 
by  or  against, 
federal  corporations,  I,   284,  285. 
federal  receivers,  I,  285. 
national   banks,   I,    295-297. 
partnership, 
admission  of  new  members,  effect 

of,   on,   IX,   408,    409. 
bankruptcy  insolvency  of  member, 

effect  of,  on,  IX,  410,  411. 
death  of  a  member,  effect  of,  on, 

IX,   410. 
if   one    partner   is   disqualified    to 

sue,  IX,  411-413. 
in  the  firm  name  by  statute,  IX, 

413,  414. 
retirement    of   member,    eflfect   of, 
IX,  409. 


ky  partnership,  against  third  persona, 
,  for  torts,  IX,  405,  406. 
on  contract  in   firm   name,   IX,   403,. 

404. 
on  contract  in  the  individual  name 
of  partner,  IX,  404,  405. 
by  receivers,  IX,  474,  475, 
cannot  sue,   without  leave  of  court 
appointing   him,    IX,    474,    475. 
succeeds  to  all  rights  of  action,  IX, 
474,   475. 
by    state    against    citizens    of    other 

states  or  aliens,   I,   230,   288. 
by  writ  of  entry,  X,  31,  61,  62. 
choosing  of  action,  X,  67. 
civil,  X,  4,  5;  XIV,  20,  21. 
classification  of,  X,  8,  9;  XV,  327. 
code,  X,  61-64. 
commencement    of,    X,    18,    144,    147, 

153. 
conduct  of,  X,   392,   393. 
confiict  of  jurisdiction   in,    I,   215-218. 
contract,  X,  8,   32-38;  XI,   333-335. 
court    which    first    acquires    jurisdic- 
tion  entitled    to    retain   it,    I, 
230. 
covenant   not    to   sue   a,  personal    de- 
fense, I,  592. 
defenses  to,  X,  25,  36,  105,  137-139. 

See    also    Defenses,    to    cause 
of  action, 
denial  of  a  hearing  to  defendant  will 

render  action  void,  I,   189. 
equity,  X,  7,  8,  56,  57,  210,  211,  242. 
common  law  actions  compared  with, 
X,   56,    57. 
ex  contractu,  I,  373-375.  ^ 

ex  delicto,  X,  73. 
for, 
account,  X,  32.     See  also  Account, 

Action  of. 
damages    for   breach   of   contract, 

X,   31.     See   also  Damages, 
damages   for   injury  to  person   or 
property,  X,  31.    See  also  Dam- 
ages, 
recovery. of  a  debt,  X,  31,  32.    See 

also  Debt,  Action  of. 
recovery  of  specific  property,  X,  31. 

See  also  Replevin,  Action  of. 
trespass,    X,    32.      See   also    Tres- 


trover,    X,    32.      See    also    Trover, 

Action  of. 
Infringement    of    copyright,     XII, 

459,    466-468. 
infringement  of  patents,  XII,  445- 
448. 
at  law,   for  damages,   Xn,    446. 
in   equity,   XII,    446-448. 
accounting     for     profits     and 

damages,  XII,  446,  447. 
evidence  in,   XII,   447. 
injunction,    XII,   446,    448. 
not  maintainable  after  expira- 
tion of  patents,  XII,  448. 
practice  in,  XII,  447,  448. 
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infringement   of   trademarks,    XII, 
507,  508. 
in  federal  courts,  Xn,    507,    508. 
in  state  courts,  XII,  507. ' 
recovery      of      property,      brought 
wliere  property  is  located,  Xn, 
74. 
forms  of,  n,  10;  X,  56-58,  66. 
codes,  effect  of,  on,  56-68. 
special,  abolished  by  codes,  66. 
in  equity,  VII,  7,  8,  218. 
in  unfair  competition,   XII,   556-562. 
issues  of  law  and   of  fact,   X,    27,   28, 

211,   212.     See  also  Issues, 
joinder  of,  X,  76-78.     See  als6  Joinder, 

of  actions. 
Joint,  X,  72. 
judgments   aa  bar  to,    when,   X,    534- 

540. 
limitations  of,  XV,  328. 
local, 

■  brought  where  the  property  is  lo- 
cated, XII,  74. 
transitory     actions     distinguished 

from,  XII,   74. 
what  plaintiff  must  prove,  X,  179. 
mixed,  X,  8,  51,  52. 
multiplicity  of  suits.     See  Multiplicity 

of  Suits, 
non-resident  suitors,  XI,  112. 
non-suit,  X,  181,  182,  428. 
not  every  law  suit  results  in  a  reported 

decision,  I,  170. 
of, 
account,  X,  32.     See  also  Account, 
assumpsit,  X,  32.     See  also  Assump- 
sit, Action  of. 
detinue,    X,    32.      See    also    Detinue, 

Action  of. 
replevin,  X,  32.     See  also  Replevin, 

Action  of. 
trespass  on  the  case,  X,  IS,  32.     See 
also  Trespass  on  the  Case, 
on  covenant,  X,    32.      See   also    Cove- 
nant, Action  of. 
parties   to,    X,    4,    5,    69-76.     See   also 

FsLrtifis 
personal,  I,  232';  X,  8,  31-33;  xn,  74,  75. 
defined,  X,  8. 

brought  where,   XII,   74,   75. 
classification  of,  X,  31,  32. 
forms  of,  X,  32. 
real,  X,  8,  31. 
defined,  X,   8. 

kinds  of,   at  common  law,  X,   31. 
right    of,    under    state    statutes    en- 
forced    in    federal    courts,     I, 
239,   240. 
rule  of  comity,  I,  216. 
eervlce    of-  process    within  'the    state 

necessary  to  a  valid,  I,   199. 
setting  a  cause  for  trial,  X,  158. 
several,  X,  72,   73. 
special,  X,  68. 

splitting  cause  of  action,  X,   535,   536. 
Bplitting  the  grounds  of  recovery  and 
defense,  X,  536-538. 


statutory,  to  quiet  title,  VII,  91. 
tort,  X,  8,  9,  32,  72-74.     See  also  Torts, 
transitory,  I,  215,  282;  X,  179;  XII,  74. 
Actio    Personalis    Morltur    Cum    Per- 
sona,   VI,    158. 
Active  Trusts, 
defined,  VII,  282. 

holding  of .  real  estate  and  the  collec- 
tion of  rents,  VII,   283. 
known  as  special  trusts,  VII,  282. 
possession  of  trust  property  must  be 

in  trustee,   VII,   328. 
Act  of  God, 
defined,   II,   123,  124. 
excuses    carrier   from   liability,    when, 

n,  125,  126;  Xm,  73,  75,  79,  80^ 

108. 
excuses      performance      of      contract, 

when,  I,  573,  574. 
Actual  Damages,  see  Damages. 
Address, 
in  bill  in  equity,  X,  231,  232,  236.     See 

also  Bill  in'  Equity. 
Ademption,  VT,    133-138. 
defined,  VI,  133. 
by    fulfillment    of    a.   special    purpose, 

VI,  138. 
of  legacy,  VI,  137,  138. 

portions;  VI,  133,  136,  137. 
Intention  of  testator  governs,  VI, 

136. 
rules  governing,  VI,  136. 
satisfaction    of    devise    or    legacy 

by   advancement,   VI,    136. 
theory  of,  VI,   137. 
where    relationship    is    of    parent 

and  child,  VI,  136,  137. 
where   relationship  is  remote,  VI, 

137. 
specific  legacies,  VI,  134-136. 
Ad  interim  Copyright,  XII,  460,  461. 
defined,    460. 
copyright     notice     unnecessary,     xn, 

463. 
procedure  to  secure,  XII,  460,  461. 
Adjective    Law, 
defined,    X,    629,    630. 
applies  to  both  public  and  private  law, 

I,   88. 
substantive    law    distinguished    from, 

I,  85,  86;  X,  629. 
Adjoining    Landowners, 
removal    of    lateral    support    of    land, 

of.    II,   395;    Xrv,    92-103.     See 

also   Support. 
Adjournment, 
of  deliberative  assemblies, 

effect  of,  on  pending  business,  XIII, 

430. 
equivalent      to      dissolution,      when, 

Xni,  430. 
motion    to   adjourn,    429,  ^30. 
cannot    be    amended    or    debated, 

when,  XIII,   430. 
when  in  order,  XIII,  429. 
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Administration'.    See  also  Administra- 
tor; Executor, 
of  decedent's  estates,  VI,  142-183;  XII, 
94-101. 
defined,   VI,    142. 

account   of   executors  and  adminis- 
trators,   I,    333. 
action    for    personal    Injury    of    the 
deceased  dies  with  the  person, 
VI,   158. 
ancillary  administrations,  XII,  94,  95, 
99-101. 
defenses,    XII,    100. 
distribution,  XII,  99,  100. 
payment  of  debts,  XII,  99. 
transfer    of    surplus    to    lirinoipal 
administrator,  XII,  100,  101. 
application  for,  VI,   144,  147,  148. 
by  heirs  or   distributees,  VI,   144, 

147. 
hearing  on,  VI,  147. 
notice  of,   VI,   147. 
time    for,    prescribed    by    statute, 
VI,    148. 
assets    of   the    estate,    collection   of, 

VI,  155,  157,  158. 
charges  against  testator's  property, 

what  are,  VI,   37-41. 
chattels    real    go    to    administrator 

or  executor,  VI,  156. 
choses  in  action,  whether  assets,  VI, 

158-160. 
collection  of, 
bills  and  notes,  Xn,  97,  98. 
choses  in  action,  XII,  90-98. 
life  insurance,  xn,  98. 
simple   debts,   XII,    96,   97. 
courts  of  probate  supervise  the,  VI, 

2,    140,    141. 
debts,  situs  of,  XII,  96. 
early  jurisdiction  of  the  canon  law, 

I..  102. 
executor.      See    Executor, 
grant  of, 
a  proceeding  in  rem,  VI,  148. 
contest  of,   VI,   147,    148. 
In  a  foreign  state,  XII,   95. 
law  governing,  XII,    94,   95. 
letters    of    administration,    I,    332; 
'  VI,    151. 

letters  testamentary,  VI,  151. 
not  confined  to  the  state  or  coun- 
try where  decedent  last  dwelt, 
XII,    94. 
in    each    state    kept    separate,    XII, 

94,   95. 
inventory    and    appraisal,    VI,     160, 
161. 
appraisers,  number  of,  VI,  160. 
by  statute,  VI,  160. 
not      conclusive'     either      for      or 
against    the    officer,    VI,    160, 
161. 
summary   remedies    for   failure   to 

make,  VI,  160. 
supplementary  Inventory,  VI,   160. 


jurisdiction  of  court  in  the,  VI,  145- 
148.  See  also  Jurisdiction,  of 
courts. 

jurisdiction  of  equity  Over,  VII,  139- 
142. 

legislature  may  change  laws  gov- 
erning the,  after  the  testator's 
death,    VI,    48. 

management  of  the  estate,  VI,  165- 
171. 

mortgagee  interest  of,  goes  to  per- 
sonal representative  at  mort- 
gagee's death,    VI,    157; 

necessary  in  each  state  where  there 
are  assets,   VI,   180. 

of  absentees,  I,  190;  VI,  145,  146. 

of  .  persons  who  perish  In)  common 
disaster,    VI,    146. 

personal    property, 
answerable  for  debts  and  legacies 

of  deceased,  VI,  143,   168. 
as  assets,  VI,   157,  158. 
sale  of,  by  administrator,  VI,  168. 

petition  for,  VI,  144,  147,  148.   . 

power  of  corporation  to  act  in,  IX, 
133,    134. 

principal  administrations,   XII,   94. 

presumption  of  death,  when,  VI, 
146. 

proceedings  in  rem  to  sell  real  es- 
tate of  decedent  to  pay  debts, 
I,  205. 

purpose  of,  VI,  142. 

real  property  of  testator, 
belongs  to  heirs,  VI,  155,   157. 
may. be  sold  for  debts  and  lega- 
cies,  VI,    155,    157. 

revoked  ipso  facto,  VI,   154. 

right    of    creditors    to    prove    debts, 
XII,    98,    99. 
general  rule,  XII,   98. 
governed  by  the  law  of  the  forum, 
XII,  99. 
of  estates  in  bankruptcy,  expenses  of, 
xn,    358,   361. 

priority    of,    in    distribution    of    as- 
sets, ;XII,    361. 
of   justice,    Xm,    161,    252.      See   also 
Courts. 

municipal  taxation  for,  XIII,  252. 

powers    of    municipality    pertaining 
to,  Xin,  161. 
of  mortgagee,  VIII,  367-369. 

bequest  of  mortgage  debt,  VIII, 
367. 

descent  of  estate,  VIII,  368,  369. 

mortgage  debt  passes  as  other  per- 
sonality to  administrator  or 
executor,  VIII,  367. 

payment    of    debt    to    executor    by 
mortgagor,  Vm,  368,  369. 
of  mortgagor,  VIII,  364. 

descent  of  the  equity,  VIII,  365- 
367. 

under  early  English  law,  VIII, 
364. 

where  mortgage  preceded  the  ac- 
quisition,. VIII,  366,  367. 
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Administrative   Law, 

defined,  XIU,   260. 

acts    ot'  administrative    ofllcera,    con- 

/  tool    of,    by    the    courts,    XIII, 

261. 
administrative  boards, 
acts   of,    must   be   the   acts   of   the 

board,    XIII,    340. 
disqualification  on  account  of  Inter- 
est, XIII,  337. 
majority  of  the  quorum  required  to 
concur  In  all  acts,   XIII,    338- 
341. 
minority     representation     on,     XIII, 

283-285 
powers  of,  XIII,  338-341. 
administration  of  alien  exclusion  acts, 

XI,  311. 
administration  of  matters  within  the 
exclusive   control  of  Congress, 

X,  623,    624. 
administrative  ofilcers  final  judges  of 

facts,  X,   624. 
appointment    of    public    officers,    XIII, 
294-300. 
an    executive    function,    XIII,     294, 

295. 
by, 

governors  of  states,  XIII,    294. 
the  President  of  the  United  States, 
XIII     294 
complete,  'when,  XIII,   299,   300. 
discretion  in,  Xni,  296,   297. 
form    of,    XIII,    297-299. 
law  governing,    XIII,   294. 
Marbury  v.   Madison,   rule  of,   XIII, 

300. 
oral    appointment   insufficient,    XIU, 

297-299. 
power  to  appoint, 
a  ministerial  function,  XIII,  296. 
exercising    of,     compulsory,     XIII, 

295     297. 
nature 'of  the,  XIII,  294,   295. 
written       appointment       necessary, 
XIII,   .298,    299. 
comparative  administrative  law,  XIII, 

261. 
constitutional  law  distinguished  from, 

XI,  1,   2. 

deals   with   the   protection   of    private 

rights,  XIII,  260,   261. 
developing  of   international,   XII,    118. 
executive    and    administrative    officers 
restrained    in    the    exercise    of 
judicial  function  by  due  proc- 
ess of  law,  I,  195,  196. 
in, 

England,  XIII,  261. 
France,  XIII, .  261. 
the  countries  of  continental  Europe, 

XIII,  260,   261. 
United  States,  XIII,  260,  261. 
levying    and    collection    of    taxes    by 
executive  department,  XI,  310. 
President,    powers  of,  XI,   46,   115-139. 
See   also  President. 


state     deals     with    "public     interests 

through,   I,   77. 
supplements  and  complements  consti- 
tutional law,  XI,  2. 
Administrator.     See  also  Administra- 
tion,    of     decedent's     estate; 
Executor, 
defined,  VI,  142;  XV,  211. 
accounting  by,  VI,  169,   182,  183;  Xn, 
95,    96.     See    also  Accounting, 
actions, 
against,  VI,  161,  162,  173;  xn,  91,  92. 
by,  VI,  158-164;  XII,  91-93. 

for  injuries  to  personal  estate,  VI, 

158,   159,    163. 
for    personal    Injury    to    deceased, 

VI,  168,   160,   162,  163. 
on  contracts  of  deceased,  VI,  159, 

162,  163. 
on  contracts  made  in  the  capacity 

of  administrator,  XH,  91. 
on  judgments,  XII,  92,  93. 
to  collect  assets,  VI,  161-164. 
acts  of, 
before  grant  of  letters  of  adminls- 

traUon,  VI,  152-154. 
rules  governing,  VI,  143. 
ancillary  administrators,  VI,  180;  XH, 

94,  95,   99-101. 
application    for    letters    testamentary, 

form  of,  XIV,  744,  745. 
appointment  of,  VI,   143,  144,   148-152; 
XII,    94. 
evidenced  by  letters  of  administra- 
tion, VI,  151,  152. 
preference,  order  of,  VI,  149,  160. 
relates    back    to    time    of    testator's 

death,  VI,  152. 
who    may    claim    appointment, .  VI, 
148-150. 
attachmeTit  of  property  by,  or  of  prop- 
erty which  is  in  hands  of,  X, 
434    435. 
bond  of,  vi,  150,  151;  XIV,  670,  671. 
co-administrators,     VI,     178-180.      See 

also  Co-administrators, 
compensation  of,  VI,  182. 
contracts  of,  VI,   169. 
creditor  as,  when,  VI,   149. 
de   bonis  non,   VI,    181. 
deed  of,  VI,  172;  VII,  468.  , 

discharge  of,   VI,   182,   183. 
duty  of,    VI,    4,    155,   157,   158,   161-164, 
172. 
to   administer   the    estate,    VI,    157, 

161. 
to  bury  the  deceased,  VT,  173. 
to  collect  and  recover  possession  of 
assets,   VI,    155,    157,    158,   161- 
164. 
to  pay  debts  and  legacies,   VI,   173- 
178. 
executor   distinguished  from,  VI,    143, 

144. 
foreign  administrator,  payment  to,  by 
debtor    in    good    faith,    a    dis- 
charge of  the>  debt,  XII,  97. 
foreign  representative  of,  VI,  180,  181. 
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husband  as,  of  estate  of  deceased  wife, 

VI,   148,    149. 
inventory  and   appraisal   by,    VI,    160, 

161. 
judgment  against,  VI,  169. 
jurisdiction  of,   VI,   143. 
leases  of,  VI,  222,  223. 
liability  of,  VI,   161,  167,   171-178. 
arising  from, 
acts  of  tlie  deceased,  Vl,  171,  172. 
his  own  acts,  VI,  172,  173. 
extent  of,  VI,   171-173. 
for  active  wrongdoing,  VI,  172. 
for  contracts  of  decedent,  VI,  171. 
for  negligence,  VI,  172. 
fqr  payment  of  debts  and  legacies, 

VI,  173-178. 
for  waste:  niismanagement  or  breach 

of  duty,   VI,    167.. 
not  liable  for  loss  sustained  from  a 
mistake  of  law,  when,  VI,  161. 
on  causes  of  action  arising  since  the 

death  of  deceased,  VI,  173. 
on  covenants, 
implied    by    law,    no   liability,    VI, 

172.  , 

of  deceased  concerning  real  estate, 

VI,  172.  y 

garnishment   of,    exemption    from,    X, 

477,    480. 
insurable  interest  of,  XIV,  133,  134. 
management    of    the    estate    by,    VI, 
165-171. 
cannot  ratify  Invalid  transactions  of 

testator,  VI,  171. 
care,  skill,  and  diligence  of  ordinary 
business     man     required,     VI, 
165,   166. 
entitled  to  possession  of  real  estate 
during     administration     under 
statute,    VI,    155. 
funds, 
deposit   of,    in  bank   which-  after- 
wards fails,   effect  of,  VE,   165. 
must  be  kept  separate  fi;om   offi- 
cer's personal  funds,    VI,    165. 
must  not  be  used  by  officer  in  his 
own  business,  VI,  165.   ' 
good  faith  required,  VI,  165. 
investments,  VI,  166. 
of  business  of  deceased,  VI,  166,  167. 
payment    of    current    expenses    and 

demands,  VI,  166. 
property  of  the  estate!,    keeping  of, 

VI,  165. 
settlement    of    partnership    interest, 

.VI,  167. 
under  statutes,  VI,   165. 
may     vote     stock     belonging     to     the 

estate,   IX,    240. 
mortgage  of  real  property  by,  VI,  169. 
next  of  kin  as,  VI,  148,  149. 
oath  of,  VI,   150. 

no  privity  between  administrators  ap- 
pointed in  different  states, 
XII,   93.  . 

payment  by,  VI,   173-178;  XII,   96. 


of  allowance  for  support  of  widow 

and  minor  children,  VI,  173. 
of  claims  against  estate,  VI,  174-176. 

filing  of,  VI,  174,  175. 
of  debts,  VI,  173-178. 
appropriation  of  assets,  order  and 

priority  of,  VI,  178. 
due  workmen,  VI,  174. 
of  expenses, 
of  administration,  VI,  173. 
of  funeral,  VI,    173,   174. 
of  last  sickness,  VI,  174. 
of  judgment,  VI,  175. 
of  legacies,  VI,  173-178. 
of  rent,  VI,  174. 

of  speoWc  legacies,  VI,  176,  177. 
contribution    from    holders,    when, 
VI,   177. 
priority  under  statute,  VI,  173,  174. 
time  allowed  for,  VI,  175. 
payment  to,  XII,  97. 
personal  property  vests  in,  VI,  168. 
powers  of,  VI,  4,  152;  XV,  213. 
principal  administrators,  XII,   94. 
qualiflcatipns  of,  VI,    150,   151.  " 

recovery    by,     of    movables    in    other 

states,  XII,  90. 
removal  of,  VI,   154,   155. 
renouncement  by,  effect  of,  VI,  150. 
resignation  of,  not  permitted,  VI,  155. 
sale  of  personal  property  by,  VI,  154, 
156,  158,  168,  169. 
license  from  court  to  sell,   VI,    156, 

158. 
purchaser  at,  title  of,  VI,  154,  169. 
when    the    will    afterwards    turns 
out  to  be  spurious,  VI,  154. 
sale  of  real  property  by,  VI,  169-171. 
administrator    cannot    purchase    at 

sale,  VI,  170,  171. 
essential  to  valid  sale  that  court  has 

jurisdiction,  VI,   170. 
power  conferred  by  statute,  VI,  169, 
170. 
provisions  of  statute,  VI,  169,  170. 
procedure,  VI,  169,  170. 
sureties    of,    entitled    to    subrogation, 

VIII,   216-218. 
title  of,  VI,  152,  168;  xn,  90,  91. 
no  title  to  movables  outside  of  jur- 
isdiction    where     he     is     ap- 
pointed, XII,   91. 
relates   back    to   death   of   deceased, 

'    XII,  90. 

rule  of  Currie  v.  Bircham,  XII,  90,  91. 

to      movables      within      jurisdiction 

where    he    is    appointed,    XII, 

90,    91. 

title  of  deceased  cannot  be  denied  by 

VII,    496. 
wife  as,  of  estate  of  her  deceased  hus- 
band, VI,  148,  149. 
will  discovered  after  the  grant  of  let- 
ters to,  VI,  154. 
with  will  annexed,  VI,  142,  150,  181. 

Admiralty, 

admiral,  office  of,  XIII,  290. 
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Admiralty — Continued. 
admiralty  law,  XIV,  287-320. 
defined,  XIV,  287. 
arose  from  the  customs  of  the  sea, 

XIV,    287,   288. 
development  of,  XIV,  287-292. 
history  of,  XIV,   287-292. 
nature  of,  XrV,  287,  288. 
one  of  the  most  ancient  and  venera- 
ble branches  of  the  law,  XIV, 
287. 
actions  in  rem,  I,  202,  203. 
appeals  in,  XIV,  319. 
codes  of  admiralty,  XIV,  288,  289.    See 

also  Codes,  of  admiralty, 
courts  of,  I,  139-141,  146,  148,  149,  206, 

217,  218,  220,  222,  225,  230,  259, 
260,  262,  280-282,  288,  290,  353- 
356;  XrV,  287-300.  See  also 
Courts,   of  Admiralty. 

Jurisdiction  in,  XIV,  289-300,   316,  317. 
See    also   Jurisdiction,    in    ad- 
miralty, 
in  salvage  cases,  XIV,  316,  317. 
of, 
consular  courts,  XIV,  289,  290. 
courts  of  American  Colonies,  XIV, 

291,  292. 
Circuit   Court   of   Appeals,    I,    280, 

281. 
District  Court  of  United  States,  I, 

'     206,  217,  220,  282,  288,\290. 
English  courts,  I,  139-141,  146,  148, 

149,   353-356;   XIV,   290,   291. 
Supreme     Court     of     the     United 

States.  X,  591,  592. 
United   States  courts,  I,    206,    217, 

218,  220,  222,  225,  230,  259,  260, 
262,  280,  282,  288,  290;  X,  591, 
592;  XrV,   293-300. 

over    marine    insurance,    XIV,    312, 
313. 
liability  of  municipal  corporations  in, 
Xin,  377-380. 
for  injury  to  vessel   caused  by   fire 
boat,   XIII,   378-380. 
view  of  Supreme  Court  of  United 
States   on,    XIII,    378-380. 
libel  of  the  boat  in,  I,  225;  XIV,  318. 
liens  in.     See  Maritime  Liens, 
offenses  on  navigable  waters,  I,  243. 
origin  of,  XIV,   288. 
pleadings  in,  XIV,  319. 
practice  in,  XIV,  289,  319. 
governed  by  rules  issued  by  Supreme 
Court   of   United   States,   XIV, 
319. 
suits  in,  XrV,  318,  319. 
before  a  judge  without  a  jury,  XIV, 

319. 
begun  by  libelling  vessel,   XIV,   318. 
costs  are  discretionary  in,  XIV,  319. 
no  notice  is  served  on  owner,  XIV, 
318. 
trial  by  jury,  not  essential  in,  XI,  257, 
314. 

Admission  of  States.    See  States. 


Admission  to  the  Bar.     See  also  Dis- 
barment of  Attorneys, 
applicants    for,    must    subscribe    to   a 
reasonable  standard  of  ethics, 
I,  22,   27,  28. 
duty  devolving  on  the  legal  profession 

in  relation  to  the,  I,  27,  28. 
educational     qualifications     necessary 

for,  I,  27,  28. 
examination  for,  IV,  269. 
necessary  for  an  attomey-at-law  be- 
fore practicing  law,  IV,  269. 
of  women,  XI,  111. 
Admissions,  X,  323,  324,  419-424. 
defined,  X,  324,  419. 
confessions  d!stinguish|ed  from,  X,  419. 
declarations      against      interest      dis- 
tinguished from,  X,  323,  324. 
evidence  of,  X,  324,  419,  420. 
examples  of,  X,   324. 
final,  when,  X,   421. 
in  conspiracy  cases,  X,  423,  424. 
nature  of,  X,  419,  420. 
not  regarded  as  hearsay,  X,  420. 
of  persons  not  parties  to  the  record, 

X,  422,  423. 
of  the  parties  to  the  record,  X,  421. 
solemn,  X,  420,  421.      , 
unsolemn,  X,  420,  421. 
Adoption, 

of  children,    I,    333;   in,   360,   361;   XI, 
483;  XII,  36,  37,  86,  87. 
alien  children,  XI,  483. 
at  common  law.  III,  361. 
by  statutes,  in,  361.  / 

child  adopted  under  law  of  Pennsyl- 
.vania  allowed  to  tajie  by  de- 
scent in  Illinois,  XII,  86,  87. 
law  of  the  domicile  of  the  child  to 

be  complied  with,  XII,  36. 
legitimation      of      bastards      distin- 
guished from,  XII,   36. 
rule  of   conflict  of  laws  in  relation 

to,  XII,  36. 
status    of    child    fixed    by    law    of 
the   domicile,   XII,    87. 

Adultery, 

defined,  XV,  27. 

action    of    trespass    vl    et    armis    for, 

XV,    27. 
at  common  law,  XV,  27. 
condonation  in.  III,  497. 
divorce  for.   III,   342,  490,   492. 
guilt    of   person    injured    as    affecting 

the  act.  III,  13. 
persons  living  together  in,  homestead 

exemption  statutes  applied  to, 

V,  292. 

Advancement, 

gift  when  not  an,  VI,  136,  137. 
satisfaction    of  '  devise    or    legacy    by, 

VI,  125,  136,  137. 

Adverse   Possession, 

actual    possession    necessary    for,    V, 

520,    521,   523. 
adverse  user  of  water  rights,  VI,  373. 
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Adverse   Possession — Continued. 
against, 
grantee   of  an  unrecorded   deed,   V, 

525. 
remainders   and   reversions,    V,    526. 
as  between  husband  and  wife,  V,  271, 

285,   525,   526. 
as  breach  of  covenant  of  warranty,  V, 

457,    458. 
bailment  distinguished  from,  IV,  73. 
cannot   run  against   estate   of  infant, 

V,    533,    534. 
constructive  possession  under  color  of 

title,  V,  519-524. 
deed  by   lessee,    where   purchaser   re- 
mained in  possession  for  over 
twenty;  years,  V,  527,  528. 
disabilities  to  adverse  use,  V,  533,  534. 
disseisin  by  election,   defined  and  ex- 
plained, V,  525. 
easement  by  prescription,   V,   517-519. 
See    also    Basement,    by    pre- 
scription. ' 
evidence     of     ancient     documents     to 

show,  X,  322,  323. 
for  twenty  years,  V,  516. 
ignorance    of   owner    not    sufficient    to 
repel  presumption  of  grant,  V, 
517. 
interruptions  to,   V,   530-533. 
defined,  V,  531. 

by  entry  of  true  owner,  V,  530,  5.31. 
by  tenant  insufficient,  V,  532,  533. 
mere  protest  not  an  interruption,  V, 

532. 
stranger  cannot  make,  V,  531. 
mortgagor  in  possession  may  acquire 

'       title  by,   VIII,  376,  377. 
nature  of  claim,  V,  516,  517. 
of  land   underneath   projecting   eaves, 

V,  524. 

origin  of  title  by  prescription,  V,  516. 
persons     holding     under,     entitled     to 

compensation    for '  land    taken 

by  eminent  domain,  XI,  355. 
possession  under  a  void  lease,  V,  527. 
prescription, 
against    municipalities    in    favor    of 

individuals,   V,   528. 
between  states  and  nations,  V,   528. 
cannot  run  against   states,  in  favor 

of   individuals,    V,   528.   529. 
right    to    hold    by    lapse    of    time    is 

entirely  statutory,  V,   516. 
separate  successive  disseisins,  V,  530. 
squatters,  rights  of,  V,  516. 
tacjting  adverse  interests,  V,  529,  530. 
tenant  by  sufferance  does  not  hold  by, 

VI,  209. 

title  to  goods  by,  IV,  21-24. 
justice  of  the  title,  IV,  22. 
possession  must  be   under  claim  of 

title,  IV,   23. 
requisites  of,  .IV,  22,  23. 
Statute    of    Limitations,    application 

of,  to,  IV,  21,  23,  24. 
tacking  possessions,  TV,  23,  24. 
transfer  by  disseisor,  V,  524,  525. 


after  adverse   possession    of   twenty 

years,  V,  524,  525. 
must  be  a  transfer  by  deed,  V,  525. 
parol  transfer  will  not  pass  title,  V, 
524,    525. 
Advertisements, 
as    mediums    of    unfair    competition. 

XII,  535,  536. 
as  others,  I,  293,  294. 
persons   circulating    false    reports    by, 

indictable,  III,  81,   82. 
regulation  of,  under  the  police  power, 

XI,   297. 
Advisory  Opinions,  XI,  57,  80,  81. 
Aerolites,  V,  310. 

Aeronaut,        .  , 

whether  liable  for  trespass,  XV,  39. 
Affidavit, 

forms  of,  XIV,   680-682. 
in    application    for    garnishment    pro* 
ceedings,  X,  486,  487,   489. 
annexed  to  summons,  X,  489. 
contents  of,  X,  486,  487. 
necessity  of,  X,  486. 
reciting  of  the  amount  and  character 
of  the  indebtedness  in  the,  X, 
487. 
swearing  to  the,  X,  487. 
under  statutes,  X,  487. 
in  application  for  the  writ  of  attach- 
ment,  X,   443-446. 
alleging  grounds   of  attachment,  X, 

445,    446. 
amendment  to,  X,  465. 
amount  of  iridebtedness  to  be  stated, 

X,  ,444,  445. 
by  an  oflioer  of  the  corporation,  X, 

443. 
contents  of,  X,  444,  446. 
defective  affidavit  may  be  cured  by 

amendment,  X,  446. 
filing  of,  X,   443. 
necessary    for    jurisdiction,    X,    443, 

444. 
pleading  to,  by  defendant,  X,  463. 
swearing  to,  X,  443. 
in  criminal  prosecution.  III,  274. 
showing  cause,  necessity  of.  In,  X,  19. 
Affinity, 

defined,  III,   418. 
relations  by,  cannot  marry.  III,  418. 

Affirmation,    bankruptcy    proceedings, 

XII,   318. 
Affray, 

defined.  III,  77;  XV,  102. 
suppression  of,  XV,  102. 
when  persons  lawfully  assembled  are 

guilty  of,  78, 
Affreightment, 
contract  of,  XIV,  304-306. 
defined,  XIV,  304. 
considered    as    an    entire    contract,  , 

XIV,    306. 
freight,    payment    for,    under,    XIV, 
305,    306.  • 
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Affreightment — Continued. 
lien   in   favor   of   the   cargo    against 

vessel,  IV,  150. 
warranties  in,  XIV,   304,   305. 
against  deviation,  XIV,  304,  305. 
of  seaworthiness,  XIV,  304,  305. 

After- Acquired     Property,    VIII,     314- 

316. 
at  common  law.   Impossible   to  grant 

or  transfer,   VIII,   314. 
contract  to  sell,   IV,   294. 
devise  of,  VI,  41,  131. 
under     Illinois     Statute     of     Wills, 

VI,  41. 
under  modern  Statute  of  Wills,  VI, 

41,  131. 
under  old  English  Statute  of  Wills, 

VI,  41. 
future  net  earnings  of  railroads,  mort- 
gage of,  VIII,  315,  316. 
future  transfer  of,  Vni,  314,  315. 
lapsed     devise    considered    as,     under 

early  common  law,  VI,  130,  131. 
mortgages  of,  Vin,  316,  316. 
present  transfer  of,  Vm,  315,  316. 
sale  of,   whether  there  can  be  a,  IV. 

294. 
Age, 
at  which  testator  is  considered  as  of 

capacity    to    make    will,    VI, 

54,  55. 
of  consent  to  marriage;  III,  384,  422. 
of  majority  of  infants.  III,  366-368: 
qualification   as   to,   of, 
judges    of    United    States    Supreme 

Court,  XIII,  312. 
justice  of  peace,  XIII,  312. 
public  officers,  XIII,  311,  312,  394. 

Agency.    See  also  Agent;  Principal 

defined,  XIII,  184. 

as  a  separate  branch  of  the  law,  IV, 
171,  172. 

by  estoppel,  IV,  190,  191.  . 

by  ratification,  IV,  193-203. 

creates  a  constructive  trust  in  favor 
of  principal,  VII,  128. 

from  necessity,  IV,  191-193.  See  also 
Necessity,  agency  from. 

introduction  to  the  law  Of,  IV,  171-175. 

knowledge  of  essential  to  insurance, 
XIV,  130. 

fiduciary  relations  of,  IV,  239;  Vn,  133, 
173,  174. 

landlord  and  tenant,  relation  of  dis- 
tinguished from,  VI,    226. 

legality  of  object  of,  IV,  176-178,  182. 

purposes  for  which,  may  be  created, 
rv,  176. 

relationship  of  directors  of  corpora- 
tions similar  to,  IX,  177. 

relationship  of  husband  and  wife,  par- 
ent and  child  does  not. of  itself 
create,   IV,   182. 

simple,  IV,  208,  209. 

distinguished    from    power    coupled 
,  with  an  Interest,  IV,  209,  212. 

iUustration,  IV,   209,   212. 


special  forms  of,  IV,  175. 

special  laws  governing,  I,  89. 

test  of  partnership,  IX,    301,   302,  307. 

trust   relationship  distinguished  from, 
VII,   241,   242. 

under  the  common  law, 
as  a  distinct  subject  hardly  known, 

IV,  171. 
rules  of  the  law  of  master  and  ser- 
vant applied,  rV,  171,  172. 

Agents.     See  also  Agency;  Principal, 
defined,  IV,  172,  173. 
accounting  of,  VII,   100. 
acting  for  two  different  principals,  IV, 
189,    190, 
cannot    act   for   both    side's    of   the 

transaction,  IV,  189. 
where  parties  are  informed   in  ad- 
vance) rv,  190. 
admissions    of,    binding    on    principal, 

when,  rv,  422. 
appointment  lOf, 
by   infant.    III,    400,    401,    470. 
renunciation   of,    by  agent,   IV,    213, 
214. 
liability    for    damages,    when,    IV, 

214. 
may  be  implied  from  conduct,  TV, 

213. 
must    be    communicated    to    prin- 
cipal,  rv,  213. 
to  continue  for  more  than  one  year 
agreement  must  be  in  writing, 
IV,   181. 
to    execute    instrument    under   seal, 
must  be  evidenced  by  instru- 
ment under  seal,  IV,  180. 
to  execute  writings  not  under  seal, 
when  writing  necessary  under 
Statute  of  Frauds,  IV,  180,  181. 
as  representative  of  principal,  IV,  173. 
attorney-at-law  as,  IV,   175,   206,   269- 

277. 
auctioneer  as,  IV,  175,  278-280. 
authority  of,  I,  467;  IV,   172,  174,  179, 
203-206,    214-217,    219-236,     243, 
247;  X,  '208;  XII,  58,  59. 
acting  for  an  undisclosed  principal, 

IV,   247. 
acts  beyond,    relieve   principal  from 

responsibility,  IV,  179. 
acts  on  behalf  of  principal,  I,  498. 
construction  of  the,  IV,  223-236. 
ambiguous  authority,  IV,  225,  226. 
express,    IV,    223-226. 
good  faith  the  test  of,   when,  IV, 

225. 
implied,  IV,   226-227. 
letters,   IV,   225. 
particular  powers,  IV,  227. 
power  of  attorney,  IV,  224,  226. 
telegrams,   IV,   225. 
when   in   writing,    agent  bound  to 
conform   strictly,   IV,   223,   224. 
when  not  in  writing,  IV,  224,  225. 
custom  and  usage,  effect  of,  on,  IV, 
243. 
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delegation  of,  by  agent,  IV,  203-206; 
IX,  34. 
authority  involving  judgment  and 

discretion,  IV,  204. 
meclianical  and  miniaterjal  duties, 

IV,  205. 
sub-agents,  IV,  205,  206. 
execution  of,  by  agents,  IV,  232-236. 
burden  of  proof  upon  peiyson  deal- 
ing with   agent   to   show   that 
he  exceeded  his  authority,  IV, 
232,    233. 
duty   to   act   within    scope   of   his 

authority,  IV,  232. 
negligent  performance  of  duty,  IV, 

233. 
of  instrument  under  seal,  rv,  180, 

234. 
of  negotiable  instruments,  IV,  235, 

236. 
of  simple  contracts,  IV,  234,  235. 
should  act  tor  benefit  of  principal, 
IV,    233. 
express,    IV,   172,   179,   219,    220,    223- 
226. 
construction  of,  IV,  223-226. 
in  writing,  IV,  219,  220. 
time,  place  and  manner  of  execut- 
ing authority  definite,  IV,  219. 
general,  IV,  219-223. 
distinguished     from     special,     IV, 

220,  221. 
extent  of,   IV,   222,    223. 
may  be  express  or  implied,  IV,  219, 
221. 
Implied,  IV,  172,   179,  220,  226,  227. 
construction  of,   IV,   226,   227. 
implications  reasonable  and  neces- 
sary  in   the    execution   of   the 
agency,  IV,   220. 
often  arises  from  estoppel,  IV,  179. 
instructions, 
agent    violating    Instructions    may 
bind  principal  when,  XIII,  342. 
distinguished  from,  IV,  221,  222. 
which    go    beyond    ostensible    and 
apparent  authority,  IV,  222. 
letter      giving,      strictly      construed 

against  principal,  IV,  225. 
nature  and  effect  of,  IV,  219-236. 
revocation  of,   by 
bankruptcy   of   principal,    IV,    215, 

216. 
death    of   principal   or   agent,    IV, 

214,  215. 
insanity    of    principal,    when,    IV, 

215. 
marriage,  when,  IV,  217,  218. 
operation  of  law,  IV,  214-218. 
original  agreement,  IV,  207,  208. 
principal,  IV,  208-213. 
subsequent  agreement,  IV,  208. 
war,   IV,   216,  217. 
scope  of, 
defined,  IV,   248. 
acts  within,  IV,  220,  222. 
secr,et  limitations  or  Instructions  not 


binding    as    to    third    persons, 
IV,   221-223. 
special,  IV,  220,  221. 
express,  IV,   219,  221. 
extent  of,  IV,  223. 
general     distinguished     from,     IV, 
220,   221. 
telegram    giving,    construed    strictly 

against  principal,  IV,  225. 
to  execute  negotiable  paper,  IV,  231, 
232,  235,  236. 
acts  and  conduct  of  principal  which 

amount  to  estoppel,  IV,   231. 
does    not    arise    from    relation    of 

principal  and  agent,  IV,  231. 
indorsement  on  check,  IV,  231,  232. 
•    express     or     implied     authority 

necessary,  IV,  232. 
strictly  construed,  IV,  231. 
to  manage  business,  IV,  232. 
can  only  bind  his  principal  for  acts 
in  regular  and  known  transac- 
tions of  business,  IV,  232. 
no  authority  to  borrow  money,  IV, 
232. 
to  purchase,  IV,  230,  231. 
cannot    purchase    same    goods    for 

himself,  IV,  230,   241. 
for  cash  agent  cannot  purchase  on 

credit,   IV,    230. 
may    make    usual   and    reasonable 
terms  of  purchase,  IV,  231. 
to   sell  land,   IV,    227-229.      See   also 
Vendor;  Purchaser, 
"to    offer    land    for    sale"    distin- 
guished  from,   IV,   227,   228. 
writing  necessary  in  most  states, 
IV,   227,  228. 
to    sell    personal    property,    IV,    229, 
230. 
cannot  sell  to  himself,  IV,  230,  241. 
no  authority  to  rescind  sale  once 

made,  IV,  230. 
possession    not   sufficient   for,    rV, 
'         229. 

warranties,   oral,  binding  on  prin- 
cipal when,  IV,  230. 
writing  not  necessary,  IV,  229. 
bonus    or    secret     commissions     from 
third  party, 
not  allowed,  IV,  241,  242. 
principal  may  recover,   in  damages, 
IV,  242. 
broker  as,  IV,   175,   280-284. 
called  sometimes  attorney-in-fact,  IV, 

173. 
cannot 
be  a  bailee,  IV,  73. 
deal  with  himself,  IV,   230,  241,   242. 
neglect    his    agency    because    it    is 

troublesome,  IV,  246. 
profit  personally  through  the  use  of 
principal's    money    and    prop- 
erty,  IV,    246. 
child  as.  III,  349;  IV,   187. 
classes  of  agents,  IV,  174,  175. 
commission  merchant  as,  IV,   175. 
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contract    between    principal    and,    IV, 
176,    178-183,    193-203. 
by  ratification,  IV,  193-203. 
consideration,  IV,  182,  183. 
elements  of  the,  IV,  181,  182. 
object  to  be  attained  must  be  legal, 

IV,    182. 
writing  not  generally  necessary,  IV, 
172,    173,   179. 
contract  by, 
depends  on  the  law  of  the  place  of 
contracting,   XII,   58,   59. 
place    of    the    malcing    construed, 

XII,  58,  59. 
place  where  act  of  the  agent  was 

ratified  immaterial^  XII,  59.' 
for   himself,    ratification   by    prin- 
cipal, IX,   405. 
ratification  of,   XII,   59. 
contracts  of,  on  behalf  of  a  disclosed 
principal,    IV,    247-249. 
actually  authorized,  principal  liable, 

IV,  248.  '     ■ 
unauthorized  contracts,   IV,  249. 
estoppel    of    principal,    when,    IV, 
249. 
under  ostensible  authority  principal 
liable,  when,  IV,  248,  249. 
contracts   of,    on   behalf  of  an    undis- 
closed principal,  I,  241;  IV,  249, 
250. 
agent  liable  personally,  IV,  250,  251. 
principal,  when  discovered,  at  option 
of    third    party    may    be    held 
liable,  IV,  250. 
corporation  as,  IV,  188;  IX,  167. 
disclosure  of  agency  by  signer  of  bill 

or  note,  VIII,  70-72. 
doctrine  of  estoppel  applied  in  agency, 

XIV,  122. 
double  agency,  IV,   189,  190. 
duties  and  liabilities  of  third  persons 
to,   IV,    265-267. 
agent    may    sue    in    his    own    name, 

when,  IV,  264. 
defenses,  TV,  267. 
for  tortious  acts,  IV,  267. 
on  contract, 

in  which  agent  has  beneficial  in- 
terest, IV,   264,  265. 
made  by  agent  personally,  IV,  265. 
made     for     undisclosed     principal, 

IV,    266,   267. 
made    on   behalf   and   in   name   of 
principal,  IV,  265. 
possession    by    agent    of    principal's 
goods   not   sufficient   for   right 
of  action  by  agent,  IV,  267. 
duty  and  liability  of,  to  third  persons, 
IV,    259-267. 
for    acts    outside    the    scope    of    his 

authority,  IV,  260. 
for  deceit,  IV,  263. 
for  misfeasance,  IV,  264. 
for  nonfeasance  no  liability,  IV,  263. 
in  tort,  IV,  263,  264. 


willful    misrepresentation    of    au- 
thority,  IV,   263,    264. 
on  contract,   IV,   259-263. 
made  In   his  own   name,   IV,    259- 

263. 
made  iij  name  of  principal,  IV,  259- 
263. 
on  negotiable  instruments,  IV,  262. 
on  unauthorized  contract,  IV,  261. 
rules    apply    to    private    agents,    IV, 

264. 
warranty  of  authority,-  damages  for 

breach  of,  IV,  260,  261,  263. 
when    acting    for    undisclosed    prin- 
cipal, IV",  262. 
election  to  sue  principal,  effect  of, 
rv,  262. 
duty  of,  to  make  disclosures  in  appli- 
cation for  insurance,  Xrv,  152. 
duty  of,  to  principal, 

third  persons  cannot  recover  in  dam- 
ages   for    non-performance    of, 
IV,'  259.V 
to  account  fOr  money  and  property, 

rv,  244,  245.  . 
to  exercise  care,  IV,  243,  244. 
to  give  notice  of  all  facts  coming  to 
his  knowledge,  IV,  245,  246. 
failure  to  give  notice,  effect  of,  IV, 
■  246. 
estoppel  of,    to   dispute   title   of  prin- 
cipal, IV,  245. 
factor  as,  IV,  175,  284-286. 
general,  IV,  174. 
defined,  IV,  174. 
principal  may  have  more  than  one, 

IV,    174. 
special  agent  distinguished  from,  IV, 
175. 
incompetent,     whether     a     competent 
I  principal  may  act  through  an, 
rv,    183, 
indorsement  of  bill  or  note  by,  VIII,  98. 
infants  as,  III,  349;  IV,  187. 
instructions  from  principal  to,  IV,  242, 
243. 
ambiguous,     interpretation     of,     IV, 

242,  243. 
departure   from.   Justified  when,  IV, 

243. 
disobedience    to,    renders   agent   lia- 
ble to  principal,  IV,   242. 
obedience,  necessity  of,  IV,  242. 
willful      disobedience      to,      forfeits 
agent's    rights    to     compensa- 
tion and  indemnity,  IV,  242. 
joint  agents,  IV,  188,  189. 
boards  of  commissioners  and  public 
committees  as,  IV,  189. 
Judgment  against,  effects  of,  on  prin- 
cipals,  VII,   459,  460. 
lease  of,  VI,   223,   224. 
lunatics  as,  IV,  187. 
malicious    acts    of,    liability    of    prin- 
cipal   for    exemplary    damages 
for,  XIV,   23-25. 
married  women  as,  IV,  188,  217-219. 
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money  of  principal  held  by,  practically 

as  trustee,  IV,  245. 
municipal    officer    distinguished    from, 

XIII,  184. 
must  be, 
free  from  all  secret  and  antagonis- 
tic interests,  IV,  239,  240. 
loyal  to  his  trusts,  IV,   240,  241. 
disloyalty, 
forfeits    right    to    compensation, 

IV,  241. 
not  a  crime,  IV,  241. 
negligence  of, 
liable  to  principal  for,  IV,   244. 
usually  a  question  of  fact,  IV,  244. 
non-disclosure  of,  in  equity,  VII,   168. 
notice  of  dishonor  of  bill  to,  VIII,  168. 
notice  to  agent  is  notice  tO"  principal, 

IV,  256,  257*;  VII,   200,    201. 
notice  to  sub-agent,  whether  notice  to 

principal,  IV,  257. 
obligation  of  principal  to,  IV,  237-239. 
obligations  and  duties  of,  to  principal, 

IV,    239-246. 
partner  as,   IV,    175,   186,    188. 
payment  to,  XIV,  172. 
effect  of,  after  agent  has  been  dis- 
charged by  principal,  XIV,  172. 
power   coupled   with   an    interest,    IV, 
209,  211,  212. 
distinguished    from    simple    agency, 

IV,  209,  212. 
illustration,  IV,   209,   212. 
public  agents,  duties  and  liabilities  of, 

IV,   264,    265. 
relation  of  principal  and, 
a  nduciary  one,  IV,  239;  VII,  133,  173, 

174. 
effect  of,   IV,   247-258. 
formation  of,  IV,  176-206. 
founded  on  contract,  IV,  172,  173. 
termination   of,   IV,   207-218. 
by. 
bankruptcy,  IV,  215,  216. 
death,  IV,  214,   215. 
insanity,  IV,   215. 
marriage,  IV,  217,  218. 
operation  of  law,  IV,  214-218. 
original  agreement,  IV,  207,  208. 
revocation  of  authority,  IV,  208- 

213. 
subsequent  agreement,  IV,  208. 
depends  on  will  of  parties,  IV,  207. 
renunciation  by  agent,  IV,  213,  214. 
relation  of  third  party  and,  effect  of, 

IV,   259-267. 
servant    distinguished    from,    IV,    173, 

174. 
several  agents,  IV,   189. 
signature  to  bill  or  note  by,  Vni,  68-70. 
special,  IV,   174,   175. 
defined,  IV,   174. 

cannot  bind  principal  in  any  other 
transaction  than  the  one  In 
which  he  is  given  authority, 
IV,  174. 


general    agent    distinguished     from, 
IV,   174,   175. 
sub-agents, 
delegation  of  authority  to,  IV,  203- 

206. 
notice    to,    whether    notice    to   prln- 

,^    cipal,  IV,  257. 
responsibility  of,  IV,  205,  206. 
trust   funds'  held    by,    confusion    of, 

following  of,  IV,  49-53. 
unauthorized  acts  of,  ratification  of, 
IV,   193-203. 
who  may  be,  IV,  186-188. 
Agistors,  liens  Of,  IV,  129,  130,  141. 
Agreement,  I,  365,  376,  377,  387-390,  454, 
460,    461,    469.      See    also   Con- 
tracts, Offer,  Acceptance. 

"Agreement  of  the  People,"  XI,  4. 

Agricultural  Fixtures, 

defined,  VI,   267. 

may  be  removed  by  tenant,  VI,  267. 

Agricultural  Laborers,  lien  of,  IV,  146. 

Agriculture, 

business    of    farming    not    interstate 

commerce,  IX,  291. 
farming  not  considered  as  commerce, 

XII,    214. 
International  Institute  of  Agriculture, 

XII,  169. 
land    taken    by    eminent    domain    for 

drainage    and     irrigation 

ditches,  XI,  370,  371. 
rights   in  water   for  purposes   of,   Vl, 

316,    323,    340. 

Aiding  and  Abetting, 

defined.  III,  48,  50,  51. 

acquiescence  is  not  sufficient,  m,   50. 

Aids,  defined,   I,   34. 

Air.     See  also  Light. 

landowner's     right     to,     in     adjacent 

streets,  XIV,  101,  102. 
no  damages  allowed  for  erection  of  a 

building  cutting  off,  XIV,  6. 
right  to,  V,  310,  347,   360-362. 
free  from  smoke,  smell  and  noise,  V 

350-352. 
sic  uti  suo  quod  alienum  non  laedat, 

defined  and  maxim  applied,  V, 

350. 

Alabama  Claims,  XII,   188. 
Alaska, 

courts  of,  I,  192,  265. 
district  court  of,  I,  269,  273. 
purchase  of,  V,  25;  XI,  95. 

Alienation, 

of  husband's  affections,  action  by  wife 

for,  XV,  29,  30. 
of  real  property, 
by  tenant  in  tail,  V,  73. 
in  feudal  times,  V,  72. 
growth  of  the  right  to,  V,  72,  73. 
restraints  on,  V,    105-113.     See  also 
Restraints  on  Alienation. 


537 


16 


INDEX 


Allena, 

defined,  I,  286,  2S7,  475. 

actions    between,    jurisdiction    of    the 

District  Court,  I,  297. 
actions  by, 
against  federal  officers,  I,  297,  329. 
for  torts  against  the  l3,w  of  nations, 
I,   297. 
admission,  I,  184,  234,  258,  302,  303. 
admission  of,  X,  624;  XII,  149,  150. 
absolute  prohibition   not  in   accord 
ance  with  international  law,  I, 
149. 
qualifications  on   part   of  those   ad- 
mitted may  be  required,  I,  149. 
sovereign  states  have  a  right  to  de- 
termine   the    conditions    of,    I, 
149. 
to    United    States    within    exclusive 
control  of  Congress,  I,  624. 
alien  enemy,  actions  by  or  against.  In 

equity,  I,  223,  224. 
as  beneficiaries  of  a  trust,  VII,  342. 
as  beneficiaries   under  a  will,   VI,   13, 

15,  55,  56. 
as  parties  to  an  action,  X,  148,  223. 
attachment  of  property  by,  X,  434. 
cannot  be  denied  the  protection  of  the 

general  laws,  XII,  150. 
citizenship  of  alien  woman  married  to 

citizen,  III,  435,  436. 
contracts  of,  I,  475,  476;  IX,  318. 
conveyance  by, 
subject  to  state  regulation,   V,   427, 

428. 
under  the  feudal  system,  V,   427. 
criminal  jurisdiction  over.  III,  265. 
dower  of  widows  of,  V,  274.  * 

exclusion  acts,  XI,  311. 
exclusion  of, 
Chinese  and  Japanese  laborers,  XII, 

150. 
on  account  of  disease,  pauperism  or 

crime,  XII,  150. 
right  to  exclude,  XI,  207. 
expulsion  of,  XII,  150. 
issuance  writ  of  habeas  corpus  in  re- 
spect to,  when,  X,  619. 
may  acquire  mining  rights,  when,  VI, 

417. 
may  be  voluntary  bankrupts,  Xn,  275, 

276. 
may  hold  land  in  America,  V,  46,  428; 

VI,    56. 
may  sue  and  be  sued,  I,  476. 
natives  of  Porto  Rico  not,  XI,  176. 
naturalization  of, 
by  special  acts  of  Congress,  XI,  455. 
denied   to   aliens  opposed  to   organ- 
ized government,  XI,  214. 
laws  not  extended  to  all,  XI,  459,  460. 
methods,  XI,   214,  215. 
requirements,  XI,  149,  209-216. 
special   provisions,    military   service, 

XI,    215,    216,    463,    464. 
steps  required,  XI,   211-214,   466,-474. 
political  status  of,  XI,  207. 


registration  of  trademarks  in  the 
United  States  by,  XI,  514,  615. 

responsibility  of  sovereign  state  for 
injuries  to,  XII,  167,  168. 

right  of,  to  hold  real  property,  I,  476. 

right  of,  to  hold  real  or  personal  prop- 
erty>  I,  476;  V,  46,  428;  VI,  56; 
X,  223;  XI,  458. 

right  of,  to  sue,  I,  476;  XH,  73,  74. 
depends  upon  the  law  of  the  forum, 

xn,  73. 
where   cause   of  action  arose   else- 
where, xn,  74. 

treaty  rights  of,  in  California,  XII,  3. 

trust  may  be  created  by,  Vn,  306. 

wills  of,  VI,  50,  51. 

Alimony, 

defined.  III,  498;  X,  60;  XV,  303. 

action  on  judgment  for,  Xn,  110,  111. 

amount  of.  III,  500,  501. 

at  common  law,  delinquent  wife  not 
entitled  to.  III,  500. 

claim  for,  terminates  upon  death  of 
either  party,  in,  501. 

generally  governed  by  statute.  III,  498. 

liability  for,   not   discharged  in  bank-       ) 
ruptcy,  XII,  307. 

may  be  had  only  by  the  wife,  in,  498. 

pendente  lite,  ni,   499. 

permanent,  HI,  500,  501. 

tempqrary,  m,   499,  500. 

Allegations, 

in  a  declaration,  X,  2,  20,  63-66. 
answer   to,   X,    20,    21,    82,    139,    140. 

See  also  Answer, 
by   plaintiff    in    his    first   pleadings, 

X,   65. 
certainty, 
as  to  place,  X,  81,  85,  86. 
in  stating  time,  quality  and  names, 

X,  81,  86,  87. 
of  all  allegations  required,   X,   81, 

88,   89. 
rules  as  to,  X,  81. 
conclusion  not  to  be  alleged,  X,  63. 
denial  of,  X,  20. 
direct    and    positive,     required,    X, 

91-93. 
evidence    need    not    be    alleged,    X, 

63,   81. 
general,  X,   83. 
in  action  for  breach  of  covenant  of 

warranty,   X,   64. 
in  action  for  trover,   X,  66. 
in  equity,  X,  64. 
matters  which  need  not  be  alleged, 

X,  79,  80,  82. 
must 
embrace  all  facts  to  be  proved,  X, 

99,  100. 
not  be  alternative,  X,  90,  92. 
not  be  by  way  of  recital,  X,  90,  92. 
not  be  double,  X,  84,  85. 
show  title,  X,  81. 
of 
acts,   X,   64. 
demand  made  on  defendant,  X,  62. 
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Allegations — Continued. 
facts,  X,  63-66,  80. 
quantity  and  quality,  X,  81. 
value,  X,   81. 

written,     instrument      under      the 
codes,  X,  84. 
proof  must  support,  X,  66. 
stiould 
be  comprehensive  enough  to  sup- 
port   the    evidence    which    is 
offered,  X,  99,  102. 
be  direct,  clear  and  unambiguous, 

X,  90,  91. 
not  be  repugnant  to  former  plead- 
ings of  same  series,  X,  90. 
sufficiency  of,  X,  21. 
to  be  positive  in  form,  X,  79. 
ultimate-  facts  to   be   alleged   under 

code  pleading,  X,  63,  64. 
under  common  law  pleading,  X,  62, 

64,   93. 
under  the  codes,  X,  62,  64,  86,  94. 
Alluvion.  '  See  also  Accretion, 
defined,  V,  535;  XV,  179. 
acquisition    of  territory   by,   XII,    136, 
137. 

Alsace-Lorraine, 

ceding  of,   to  Germany,  by  Treaty  of 

Frankfort,  XII,  130. 
Alteration, 
of  bill  or  note, 
discharged    by    material    alteration, 
VIII,  175,  176. 
of  date,  VIII,  175. 
of  medium  or  currency,  VIII,  175. 
of    parties,     number    or     relation, 

VIII,  175. 
of  sum  payable,   VIII,   175. 
of  time,  or  place  of  payment,  VIII, 
175. 
of  instruments, 
defined,    I,    605. 
as  forgery.   III,   247,   248. 
change   with   consent   of   parties,    I, 

606. 
fraudulent  insertion  of  a.  provision, 

III,    247. 
material  alteration.  III,  247. 
discharges  obligors,   VIII,   259. 
what  constitutes,  I,   605. 
of  principal's  contract  releases  surety, 

when,  VIII,  258-263. 
of   written    contract   discharges   other 
party,    I,    604-606. 

Alternative    Stipulations, 
in  a  contract,  XIV,  16-18. 
actual    damages    allowed    to    be    re- 
covered,  when,   XIV,    18. 
amount  of  damages  agreed  on, 
considered  in  the  nature  of  liqui- 
dated  damages,    XIV,   16-18. 
form  of  when  in  the  nature  of  a 
penalty   not  allowed,   XIV,    17. 
parties  are  bound   by  the  terms  of 
the  agreement,  XIV,  17,  18. 
Alternative  Wills,  VI,   46,  47. 


defined,  VI,  46. 

of  different  dates,  VI,  46,  47. 

Alternative  Writ,  X,  583. 

Ambassadors,  XII,  153-157.  See  also 
Consuls;  Charge  d' Affaires; 
Envoys  Extraordinary;  Minis- 
ters Plenipotentiary. 

defined,   XII,    154. 

citizenship  of  children  of,  I,   475,   476. 

diplomatic  officers,  XII,  154-157. 

functions  of,  XII,  155,  156,  157. 

immunity  of, 
from  local  Jurisdiction,  III,  266;  XII, 

155-157. 
privileges,  XII,   155-157. 
abuse   of,    effect  of,   Xn,    156,   157. 
extended  to  personnel  of  the  lega- 
tion   including    servants,    XII, 
155,   156. 
persons  not  included,  XII,  156,  157. 

"persona  non  grata,"  explained,  XII, 
154,    165. 

power  of  President  to  appoint,  XI, 
122,    494. 

right  of  a  sovereign  state'  to  send  and 
receive,  XII,   154. 

suits  against  foreign,  I,  220,  227,  228, 
249,    250,    298. 

Amblgultas  Latens,  defined,  VI,  85-87. 

Amblgultas  Patens,  defined,  VI,  85. 

Ambiguities,  in  the  execution  of  a  will, 
effect  of,  VI,  83-87.     ' 

Amended  Locations  of  Mining  Claims, 
VI,  461.  See  also  Location,  of 
a    mining    claim. 

Amendment  of  the  Constitution  of  the 
United  States,  XI,  20,  47,  48, 
50-54,  58,  497.  See  numerical 
oMer,  i.  e.,  first  amendment, 
second  amendment,   etc. 

A  Mensa  et  Thoro,  divorce  decree, 
III,    490,    502. 

American     Bar    Association,    code    of 
ethics  of  the,  I,  26,  28. 

American  Law.  See  also  Anglo-Amer- 
ican  Law. 

defined,   XII,   7. 

content  of  the  adopted  common  law,  I, 
160-162. 

demand  for  a  native  law,  I,   159,  160. 

development  of  the  common  law  in 
America,    I,    165,    166. 

sources  of,  XV,  16,  17. 

American    Mining    Law, 
adoption  of  the  so-called,  VI,  394,  40^. 
composed   of,   VI,   398,    408,  409. 
federal  statutes,  VI,   408. 
local   rules  and   customs   not  incon- 
sistent  with   federal,    state   or 
territorial  legislation,    VI,   408. 
state  or  territorial  statutes  not  in- 
consistent   with    federal    legis- 
lation, VI,   408. 

Amnesty,  proclamation  of,  XI,  135. 
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Amotion,  judicial  control  of  municipal 
officers,  Xin,   188. 

Amount  Stated,  as  liquidated  dam- 
ages, XIV,  10-15.  See  also 
Liquidated  Damages. 

Amusements, 

municipal  regulation  of,  XIII,  219,  220. 
reasonable  regulations,  what  are, 
xni,    219. 

Anaesthetics,  Morton's  discovery  of, 
not   patentable,    XII,    381,    382. 

Anarchists,  cannot  be  na!turalized, 
XI,    148. 

Ancient  Demesne,  tenure  by,  V,  33. 

Ancient    Documents, 

defined,    X,    320. 

"ancient,"   defined,  X,  320,   321. 

as  evidence,  X,,  320-323. 

execution    of,    presumption    as    to,    X, 

321,    364,   411. 
proper  custody  of,  defined,  X,  322, 
Ancillary  Jurisdiction, 
instances   of,    V,    208,    209. 
of    Courts    of    ttie    United    States,    V, 

260,    309,   310. 
Ancillary   Proceedings,  defined,  I,  212. 
Ancillary   Receivers,  IX,   480,  481. 
when   United    States    Courts '  will   ap- 
point, IX,  481. 
powers  of,  IX,   481. 
Anglo-American  Law.    See  also  Amer- 
ican Law. 
fundamental    principles,    I,    167. 
judicial   precedent   and   custom    of,    I, 

56,    57. 
merits  of  the  legal   system   of,   I,    61, 

62. 
principle  of,  courts  are  bound  to  follow 

precedent,   I,   58. 
sketch  of,  I,   93-166. 
Anglo-Saxon   Law, 
beginnings  of,   I,   93-97. 
forms   of  proof  under  the,   I,   105-107. 
general  view  of  the  period  of,   I,   102, 

103. 
wills  under,  VI,  32. 
Animals, 

agistors,  liens  of,  IV,  129,  130,  141. 
as  subject  of  larceny,  III,  162-164. 
born  in  the  future,  sale  of,  IV,  293. 
carriage  of, 

by  railroads,   constitutes   railroad   a 

common    carrier,    when,    XIII, 

49. 
care   of    animals,    during   the,    XIII, 

81. 
cruelty    to,    regulations    against,    XI, 

297;   XIII,    218. 
domestic,  mortgage  of,  VIII,  316. 
estrays   and    animals   taken   by   dam- 

age-feasant,   IV,   131,  132. 
feed   and   care   of,   lien   for   expenses, 

IV,  120. 
fencing  in  of,  I,  161;  II,  402,  403. 
finder  of,  lien  of,  IV,  120,   131,  132. 


injuries  from,  liability  from,   xn.  62, 

53;  XV,  66. 
interstate    transportation    and    seizure 

of  infected,  I,  204,  282,  290. 
livery     stable     keepers.     See     Livery 

Stable  Keepers, 
mischievous,      liability      for     injuries 

from,  n,  401,  402. 
municipal  licensing  of  dogs,  XII,   221. 
negligence  of  owner,  II,   405,  407. 
owner  of  cattle  in  the  West  not  re- 
quired to  fence,  V,  343,  344. 
exception   as   to   dangerous   or   dis- 
eased animals,  V,   343. 
removal  of  dead,  under  health  regula- 
tions, xni,  216. 
straying  of,  liability  for,  11,  395,   401- 

403. 
trespassing    of,    liability    for,    II,    395, 

401-403;  XV,  64. 
wild  or  vicious,  XV,  147. 
damage  by,  on  owner's  premises,  II, 

405. 
knowledge     of    viciousness    of,    by 

owner,  II,  405,  406. 
liability    of    owner    for    injuries    by, 
II,  394,  403-407;  XI,  302;  XV,  ,64. 
Animus  Revertendl,  IV,  defined,  9. 
Animus    Revocandl,    VT,    107,    109-112, 

116. 
Annexation, 
of  foreign  territory,  XI,  96,   122.     See 

also   Territories, 
of  portion  of  a  dependency  of  a  state, 
XII,    127-129. 
application    of    the    rules    of    state 

succession,   XII,   127. 
effect  of,  on  assets,  property,  public 
rights,    revenues,    XII,    127. 
of  sovereign  states,  Xn,  125-127. 
effect  of,  on, 
private  law,  xn,  127,  130. 
property  and   contracts,    XII,    127, 

130.        ' 
public  law,  xn,  127,  130. 
treaties,   XII,   125-127. 
Annual   Labor.     See  also  location,  of 

a  mining  claim, 
requi^-ements   of,   to   be   performed  on 
unpatented    mining    locations, 
VI,  462-468. 
Annuities,  XV,  285. 
adeniption  of,  VI,  135,  136. 
as  incorporeal  property,   V,  3. 
long,  VI,  135,  136. 
short,  VI,  135,  136. 
Anomalous  Plea,  to  bill  in  equity,  X 

253,    254. 
Answer, 
defined,  X,  261. 

in  code  pleading,  form  of,  XIV,  701. 
of  garnishee  in  garnishment  proceed- 
ings, X,  491-497. 
to  a  bill  in  equity,  X,  25,  243,  244,  255, 
261-269,  272-275,  284,  584;  XIV, 
699- 
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Answer — Continued. 

tp  a  4eclaration,  X,   1,   20,  21,   26,   82, 

111,   113,  115,  116,   139,  140. 
to  petition  in  banliruptcy  proceedings, 

Xn,  316. 
Anticipatory   Breach, 
of  a  covenant  of  a  lease,  I,  565. 
rules  of,  in  contracts,  I,  566. 
Anti-Trust  Laws,  , 

defined,  I,  489. 

not  applicable  to  conspiracy  of  manu- 
facturers to   raise  prices,  XII, 
215. 
suits  under,  I,  303. 
Apex, 

of  lode  or  vein  of  minerals,   VI,   437- 
440.      See   Veins,    of   minerals, 
apex  right,  VI,  439,  440. 
blind    apex,    defined    and    explained, 

VI,    437. 
dip  riglit,  explained,  VI,  439. 
location  of,  VI,  437,   438. 
term    not    used    in    Federal    Act    of 
1866,   VI,   437. 
Appeal,   I,   29,    185,   213,   252,    255,    256; 
III,    284,    333-336;    X,    28,    162, 
163,   195,   196,   198-205;  XI,  258; 
XII,  16,  326-328,  434;  XIV,  672. 
See  also  Error,  writ  of. 
defined,  HI,  335. 
affirmance  of  judgment  on,   effect  of, 

X,   205. 
assignment  of  error   on,    X,    202,    203. 
See  also  Error,  assignment  of. 
appellate  powers  of  the. 

Circuit    Court    of    Appeals    of    the 
United  States,  I,  185;  XII,  326, 
327. 
~  Supreme  Court  of  the  United  States, 
I,  185,  252;  XII,  326,  327. 
Supreme    Court    of    the    territories, 
XII,  326. 
bond  on,  form  of,  XIV,  672. 
briefs  on,  X,  203,  204.    See  also  Briefs, 
effect  of, 
on  judgment,   X,    199,  200. 
on    the   Jurisdiction   of   courts,    XII, 
16. 
from  District  Court  of  United  States, 
to  Circuit  Court  of  Appeals  of  the 

United  States,   I,   255,   256. 
to  Supreme  Court  of  United  States, 
I,  252.    ' 
from  judgment  on  demurrer,  X,  28. 
from  rejection  of  application  for  pat- 
ent,  XII,    434. 
in   bankruptcy,   XII,    327,    328. 
appellate  Jurisdiction    of   the, 
I     Circuit    Court    of   Appeals    of    the 
United  States,  XII,  326,  327. 
Supreme     Court     of     the     United 

States,  XII,   326,   327. 
supreme  courts  of  the  territories, 
XII,   326.  I 

in  civil  common  law  actions,  X,   198. 
in  criminal  cases,  III,  284,  333-336. 
bill  of  exceptions.  III,  334. 


by  writ  of  certiorari.  III,  334,  335. 
by  writ  of  error.  III,  333,  335,  S36. 
in  England,  III,  333,  336.   ' 
must    be    taken    within    a    certain 

time,   III,   335. 
purely  statutory.  III,  335. 
must  be  taken,   when,   X,   199. 
oral  argument  on,   I,    29;  X,  204,   205. 
parties  to,  X,   198,   199. 
prayer  for,  X,   195,   196,   199. 
preparation    and    filing   of    record    on, 

X,    202. 
review    of    facts    on,    not    allowed    by 
constitutional    guaranties,    XI, 
258. 
review  of  judgment  on,  X,  162,  163. 
right  of, 
may  be  waived,  X,  198. 
unlimited,   X,   195. 
statutes  to  be   followed   in   perfecting 

an,    X,    163,    195. 
time  for,  fixed  by  statute,  X,  199. 

Appearance, 

entering  of,  to  an  action,  X,  105,  106. 
in    proceedings    in    bankruptcy,     XII, 
315. 
by   attorney   authorized   by   parties, 

XII,    315. 
by  bankrupt  or  creditor,  XII,  315. 

Appendant,  , 

defined,   V,   306.      » 
appurtenant     distinguished    from,     V, 

306,   307. 
nature  of  things,  to  land,  V,  308. 
powers,   V,    496,    497. 

Application, 

for  copyright,  XH,   455,   458-460. 
author  must  specify  class  to  which 

his  work  belongs,  XII,  455. 
published  works,  XII,  458,  459. 
for  patent,  in  the  United  States,  XII, 
375,    422-435. 
acceptance  of,  XU,  433,  434. 
amendments  to,  XU,  433. 
applicant,  person  who  may  be,  XII, 

422,   423. 
by  assignee  of  inventor,  XII,  422. 
by  authorized  attorney  on  behalf  of 

inventor,    XII,    424,    425. 
by  inventor,   XII,   422,   424,   426,   427. 
claim, 
description  of,  XII,  432. 
essential   thing   in   a   patent,   XII, 

432. 
example   of,    XII,    433. 
must    be    for    a    single    Invention, 

XII,   432. 
must  be  precise,  XII,  432,  433. 
drawings    to    accompany,    XII,    426, 

433. 
examinations   of,   XII,   375,   423,   424. 
See  also  Examination,   of  ap- 
plications for  patents, 
form  of,  xn,  426. 

joinder  of  separate  inventions  in  one 
application,    XII,    427,    428. 
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Application,  for  patent — Continued. 
oath  to  be  made  by  applicant,  Xn, 

426,  427. 
objections   to,   XII,   433,  434. 
of  inventions  already  patented,  XII, 

427. 
petition    directed    to    Commissioner 

of  Patents,  XU,   426. 
rejection  of,   XII,   433,    434. 
specification,  XII,  428-432.     See  also 
Specifications,     in    application 
for  patent, 
where  there  has  been  a  grant  of  a 
foreign  patent,  XII,  436. 
for  registration   of   trademark   in   the 
United  States,  Xn,  511-515. 
drawings    and    specifications,     XII, 

513,  514. 
foreign  applicants,  XII,  514,  515. 
renewal  of  certificate;  XII,  519,  520. 
verification    in    foreign   applications, 
xn,    514,   515. 
Appointment, 

of   administrators,    VI,    143,    144,    148- 

152.      See    also    Administrator. 

of  guardians,    YI,    186,    190,    196.      See 

also  Guardian  and  Ward. 
of  receivers,  IX,  461-465,  469,  478.    See 

also  Receivers, 
of  referees  in  bankruptcy,  Xn,  332. 
of    trustees    in   bankruptcy,    XII,    337, 
338. 

Apprentice, 

enticement  of,  recovery  by  master  for 

services,  VII,   386. 
minor  may  be  apprenticed,  X,  639. 
wrongful  detention  of,    habeas  corpus 

for,  X,   639,  648. 

Appropriation, 

of   water   founded   on   beneficial   use, 

V,'    359,    360;    VI,    317-320,    322, 

340-354,   374. 
abandonment,  VI,  370-373.     See  also 

Abandonment,  of  water  rights, 
appropriators.     See  Approprlators. 
appurtenant  to  the  land  to  be  irri- 
gated, VI,   360. 
Atchison    v.    Peterson,    rule    of,    VI, 

325,   326. 
beginnings   of   the   law  of,    VI,    324, 

325,  346. 
beginnings   of   the   practice    of,    VI, 

323,    324,    346. 
beneficial  use,  what  amounts  to,  V, 

359. 
by  riparian  owners,  VI,  317-320.  See 

also  Riparian  Rights, 
capacity  of  appliances,   VI,   349. 
complete,,  when,   VI,    348.  i 

constitutions,  provisions  of  state,  in 

respect   to,   VI,    327. 
construction  of  ditches,   an  element 

in  the,  VI,   343,   346. 
conveyance  of  appropriation   rights, 

VI,  360,  361. 
diversion,  VI,  343,  346,  366-368.     See 

also  Diversions. 


doctrine  of,  Vl,  322-328. 

does    not    segregate    the    waters    in 

a  stream,  VI,  363. 
elements  in,  VI,  343,  344. 
extended  equally  to  all  pursuits,  VI, 

340,   341. 
extent  of,   VI,   349. 
"first  in  time,  first  in  right,"  maxim 

appUed  to,  .VI,  342,   354. 
for, 
agricultural  purposes,  VI,  323,  340. 
domestic    purposes,    VT,    323,    340, 

341. 
irrigation,    V,    358;    VI,    323,    348. 

See  also  Irrigation, 
manufacturing    purposes,    V,    358; 

VI,  323,   840. 
mining,  VI,  340. 
from, 
fiood  waters,  VT,  332,  333. 
lakes,   VI,   331,   332. 
natural  streams,  VI,  330. 
ponds,  VI,   331,   332. 
seepage   waters,   VI,    336-338. 
springs       from       which       natural 

streams  arise,  VI,    331. 
tributaries  of  natural  streams,  VI, 

331. 
underflow,  VI,  333,  334. 
underground  streams,  VI,  334,  335. 
waste  or  diffused  surface  waters, 
VI,  338,  339. 
in  arid  parts  of  the  United  States, 

Vt,  326,  327,  356,  357. 
initial  steps  of,  VI,  344-848. 
intent    to    appropriate,    VI,    344-348, 

370. 
law  of  necessity,  VI,  322,  323. 
legislation   cannot  affect  substantial 

rights,  VI,   346-348. 
locus  of  use,  VI,   324. 
made, 
by  a  series  of  acts,  VI,  342,  343. 
possible  by  the  separation  of  the 
use    of    water    from    the    land 
through    which    it    flows,    VI, 
359. 
non-use,    VI,     371,     372.       Ser    also 
Abandonment,  of  water  rights, 
not  confined   to  lands   on   banks  oi 

the  stream,  VI,  324. 
perfected      appropriation,      elements 

necessary  in,  VI,  343,  375. 
physical  acts  necessary,  VI,  342,  343, 

345,    346. 
physical    application    of    water,    an 

element  in,  VI,   343. 
preferences,  VI,  341. 
prescriptive    rights    in    water    dis- 
tinguished   from,    VI,    374. 
presupposes    dedication    by    federal 

government,  VI,  374. 
priority  of  dates,  VI,   340,   342. 
property    right    in    the,    consists    of 
right  to  divert  and  use  water, 
VI,    362,    363. 
public    waters    only   are    subject   to 
appropriation,  VI,  329,   330. 
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Appropriation — Continued, 
relative    economio    values,    VI,    341, 

342 
rights  In  the,  VI,  316,, 317,  322,  328, 
360,     361,     370-373.       See     also 
Water,  rights  In. 
steps  in,  VI,  343-349. 
tests,  VI,   343,  344,  347,   348. 
theory  of,  origin  of,  VI,  327,  328. 
conflict  as  to,   VI,    328. 
developed  in  part  from  the  ripa- 
rian  doctrine,    VI,    327. 
there  can   be   no   discrimination  of, 

VI,   341,  342. 
title    in,    VI,    359-361,    375-384.      See 
also  Water,  rights  in,  title  In. 
under  acts  of  Congress  of  1866  and 

1870,   VI,    357,   358. 
under  Desert  Land  Act,  VI,  358,  359. 
use,  change  of  place  and  character 
of,   VI,    366,    367. 
an  incident  to  the  right  of  prop- 
erty in  appropriation,  VI,  366. 
beneficial  to  use,  what  amounts 

to,  V,  359. 
burden  of  proof  on  petitioner  to 
show    that    there    will    be    no 
diminution    of    water    In    the 
stream,  VI,  368. 
greater  acreage  served,  no  test  of 

right  or  injury,  VI,  368,  369. 
limitations  on  the,  VI,  367. 
objection  that  there  will  be  less 
return  seepage  water  by,  dis- 
cussed, VI,  368. 
rule  as  to  what  constitutes  injury 
by,  VI,  367. 
volume  allowed,  VI,  342. 
water  subject  to  appropriation,  VI, 
329-339. 
Appropriations,  of  Congress,  President 
cannot   veto   particular   items, 
XI,   132. 

Approprlators, 

of  water   for    irrigation    or   beneficial 

use.      See    also    Appropriation 

of  water  founded  on  beneficial 

use. 

abandonment,  VI,  370-373.     See  also 

Abandonment,  of  water  rights. 

conveyance  by,   VI,   360,   361. 

diligence    required    of,    VI,    349-354. 

See  also  Diligence, 
rights  of, 
may  be  changed  or  lost  by  estop- 
pel, VI,   374. 
relative,  VI,   362. 
Appurtenant, 
defined,    V,    307,    308. 
easement   must   belong   to   the   estate 
in    order    to    pass    under    the 
grant,  V,  308. 
incidents    that   pass   with   a  grant   of 

minerals,  V,   310-314. 
legal  right  necessary  in  ordei?  to  pass, 

V,    308. 
rights,  to  land,  V,  306-314,  386,  387. 


Arbitration  and  Award, 

agreement   to   submit   to,    I,    486,    487, 

612;  XII,  583. 
at  common  law,   not  favored,   I,    611; 

XV,  325. 
award  determines  what  is  due,  I,  611. 
discharge  of  contracts  by,  I,  611,  612. 
in  banltruptcy,  XII,  328. 
arbitrators,     choosing    and    findings 

of,  XII,  328. 
of  international  disputes,  XII,  170-173. 

See  also  Hague,  The,  Interna- 
tional Arbitration, 
of   labor    disputes  ,between    interstate 

carriers   and    their   employees, 

XI,   147. 
submission  of  controversies  to,  I,  612; 

XI,    315. 
writ   of  certiorari    denied   against   an 

award  of,  X,  602,  603. 
Architect,    approval    of,    on    payments 

under    building     contracts,     I, 

553. 
Arid  Lands, 

title  to  land  and  water  in,  VI,  356. 
use    of  water   in   streams   by  settlers 

of,   VI,   357. 

Arms,  right  to  bear,  XI,  44,  236,  237, 
499.     See  also  Weapons. 

Army.     See   also    Courts   Martial. 

articles  of  war  for  the  government  of 
the,  XI,  164. 

Congress  required  to  raise  and  main- 
tain,   XI,    42,    161,    163,    490. 

discretion  of  governor  to  call  out  mili- 
tia, XI,  60. 

militia,  as  defined  by  Congress,  XI, 
161,    165-168. 

President,  commander-in-chief  of,  XI, 
132-134,   168,   493. 

President  may  establish  military 
courts,   I,   322. 

privileged  statements  of  ofilcers  of 
the,  II,   266. 

quartering  soldiers  in  time  of  peace 
forbidden,  XI,  21,  44,  239,  240, 
499. 

right  of  state  to  have  organized  mili- 
tia,  XI,    44,    236,   237,   499. 

Arraignment,  III,  305-307. 

defined,  HI,  305. 

at  common  law.  III,  305. 

guilty,  plea  of.  III,  306. 

in  modern  criminal  practice.  III,   305- 

307. 
nolo  contendere,  plea  of.  III,   306. 
not  guilty,   plea  of,   III,   306. 
"standing  mute,"- III,  306. 
waived  when,   IH,   306. 

Arrest, 

defined.  III,  275,  276;  XV,  416. 
bench  warrant  for.  III,   305. 
escape  of  one  lawfully  under.  III,  73. 
jurisdiction    of    the    person,    obtained 
by,   I,  207. 
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Arrest — Continued. 

may  be  made,; 
at  any  time  of  day,  night  or  Sunday, 

III,   276. 
by  peace  officer,  III,  39,  40,  276. 
by  private  citizen,  when.  III,  39,  276. 

preliminary  steps  by,  in  criminal  trial, 
in,   273. 

resisting  an  officer  making  an,  a  mis- 
demeanor, III,  73. 

unlawful,    ground   for   action   for  ma- 
licious prosecution,  II,  300,  301. 

warrant  for.  III,  274,  275,   305. 

without  warrant,   II,   64,   65. 
by  an  officer,   II,   64. 
by  a  private   person,    II,    65. 
Justifying  trespass,  when,  II,  64,  65. 

Arrest    of    Judgment,    motion    In,    III, 
331,    332. 

Arson,  HI,  10,  236-240;  XV,  86,  87,  108. 

denned,  in,   236,  237;  XV,   86,  87. 

a  felony  at  common  law,  m,  236. 

an    offense    against    the    king    under 
early  English  law,  I,  110. 

at  common  law,  III,   236-239. 

burning,  what  constitutes.  III,  236. 

intent,   m,    239. 

malicious  burning  necessary,    XV,   86, 
87,    108. 

motive    immaterial,    IH,    239. 

non-consent  to.  III,  10. 

over-lhsuranoe  an  incentive   to,   XIV, 
218. 

owner  who  burns  his  house  cannot  be 
convicted  of,    III,    237. 

place  burned.  III,  237,  238. 

under  statutes.  III,  240. 

Art 

defined,    XII,    390,    391. 

term  in  patent  law,  XII,  391. 

Articles  of  Confederation, 

comparison    of,     with    United     States 
Constitution,  XI,  40-42. 

constitutional      convention      of      1787, 
called  to  revise,    XI,   35-37. 

weakness  of   the,   XI,    34,  35. 

Articles  of  War.     See  Army. 

Artistic  and  Intellectual  Property, 

common  law  right  to,  II,  367,  368. 

lost  by  publication;  II,  368. 
rights  to,  under  the  copyright  law,  H, 

368. 
Asphyxiation, 

death   from,   XIV,  343,   344. 
forms  of,  XIV,   344. 
indications  of,  for  purposes  of  post- 
mortem      examination,       XIV, 
343,   344. 

Asportation,  defined,  XV,  32. 

Assault  and    Battery.     See  also  May- 
hem, 
a  division  of  the  law  of  torts,  II,  226. 

defined,  H,  17;  HI,  89;  XV,  20. 
actionable  per  se',  n,   8,   9. 


action  for,.X,  40;  XV,  20. 

action  of, 

trespass  ab  initio  for,  11,  70. 
vi  et  armis  for,  XV,  20. 

aggravated,    III,    93. 

a  misdemeanor  at  common  law.  III, 
4,  92;  XV,  74,  80. 

attending  circumstances,   II,   18. 

conduct  as  constituting,  II,   18. 

constable  not  liable  for,  when,  in, 
39. 

constructive  intent  to  commit.  What 
is,  m,  21,  22. 

criminal  complaint  for,  proof  neces- 
sary,  m,    91. 

directing  of  weapon,  II,  17. 

early  English  law  of,  I,  95. 

elements  of.   III,    89-93. 

fear  of  violence,  II,  18,  20. 

force,  display  of,   II,   19. 

indictment    for.    III,    93. 

instances  of,  II,   18,   19,   55,  66. 

intent,  necessity  of,  II,  18,  19;  HI, 
23,  24,  91-93. 

Jurisdiction  in  admiralty  for,  XIV, 
297. 

Justifiable,   when,   II,   55,  56. 

overt  act,  necessity  of  an,  n,  17; 
in,   90. 

physical  force,  necessity  of  some, 
m,   89. 

policeman  not  liable  for,  when,  HI, 
39. 

present  ability  to  inflict  the  threat- 
ened injury.  III,   90,  91. 

pursuit  of  plaintiff  with  uplifted 
whip,  II,  18. 

raising  of  fist  when  within  striking 
distance,  II,   17. 

recovery  in  quasi;  contract  for,  Vn, 
383,   384. 

right   of  action   for,   not  assignable, 
.     I,  510. 

rush  at  plaintiff  with  weapon,  II, 
18. 

threat  to  commit  battery,  n,  19. 

vaccination  by  ship's  surgeon  will 
not  constitute,  n,  46. 

with  "a  deadly  weapon,"  "explo- 
sives," "firearms,"  "poisons" 
or  "stupefying  drugs,"  III,  93. 

words   are   not   sufficient   to  consti- 
tute an,  m,  90. 
battery,    II,    14-17;    in,    4,    10,    94-98; 
XV,   20,   21. 

defined,  II,  14,  15;  III,  94;  XV,  20, 
21. 

accidental  hitting  of  bystander,  n, 
17. 

accidental  touching  of  the  body  is 
not,  III,  95. 

acts  constituting,  what  are,  II,  15, 
17. 

anger,  II,  14. 

at  common  law  a  misdemeanor,  II, 
361,    362;    ni,    4. 

bodily  harm  in  the  legal  sense  de- 
fined,  ni,   95. 
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Assault  and  Battery — Continued. 

consent  to. 

effect,  III,  10,  96,  97. 

force  In  excess  of,  III,  97,  98. 

fraud  in  obtaininET,   HI,  98. 

in  friendly  contests,  III,  96. 

in  sport.  III,  96,  97. 

lack  of  plaintiff's  consent,   II,   14. 

of  children.  III,  9g. 
by    servants    of    public    service    com- 
panies,  XIII,   62,   68,   69,   71. 

corporation    liable    in    damages    for, 
XIII, -167,  168. 
damages  for, 

exemplary  damages  allowed,  When, 
XIV,   20. 

interest  computed  in  the  measure  of 
damage,  when,  XIV,  87. 

mental  suffering  considered  as  an 
element  of  damage,  XIV,  55, 
58,  59. 

recovery  of,  a  bar  to  further  dam- 
ages in  same  cause  of  action, 
XIV,   38,    39. 
Fetter  v.   Beal,    rule   of,   XIV,   38, 
39. 
defenses  to  action  for, 

contributory  negligence  of  plaintiff 
cannot  be  pleaded,  II,  187. 

defense  of  third  person,  II,  50,  51. 

provoking    and    insulting    language, 

II,  15. 
self-defense,    n,    4g-S0. 

elements  of  the  crime  of,  III,  94,  95. 
force, 

application  of,  n,  14. 

indirect  application  of.  III,   95. 

in  excess  of  consent,  Til,   97,   98. 

need  not  be  applied  to  body  directly, 

III,  95. 

instances  of  acts  constituting,  III, 
15,   17. 

intent  to  commit,  II,  14,  16,  17;  III, 
95,  96. 

in  the  recaption  of  property,  II,  54- 
56. 

justiflcation  for,  II,  14,  15;  XV,  21. 

parent  in  chastising  a  child  not 
guilty  of,  m,  96. 

physician  in  the  treatment  of  a  pa- 
tient guilty  of,  when.  III,  97, 
98. 

pleading  of, 
molUter  manus  imposuit,   XV,  21. 
son  assault  demesne,   XV,   21. 

teat  of,  II,   14. 

unintentional  injury,  II,  17. 
judgment  for  not  discharged  in  bank- 
ruptcy, xn,  309. 

Assemblies, 

as  committee  of  the  whole,  XIII,  443, 
444. 

committees  of,  Xin,  442-444.  See  also 
Committees. 

constitutional  right  of  people  to  peace- 
fully assemble,  XI,  44,  196,  197, 
235,    236,    499. 


kinds  of,  Xni,   404,   405. 

lawful    assembly    defined.    III,    78,    79. 

meeting  place  of,  control  of,  XIII,  407. 

members  of,  XIII,  404,  405,  411,  412, 
440,    441.      See    also    Members, 

motions,  procedure  on,  in,  XIII,  415, 
417-440.     See  also  Motions. 

officers  of,  XIII,  405-407,  410. 
choosing  of,  XIII,  406,  407. 
presiding  officers,  XIII,  405,  410. 
recording  officer,   XIII,   405,  410. 

order  of  business^  XIII,  407,  409,  413- 
420.  See  also  Parliamentary 
Law. 

organization  of,  XIII,  404-407. 

prescribed  by  law,   XIII,   404. 

presiding  officer,  XIII,  405,  410. 

pursuant  to  the  call  by  a  competent 
authority,  XIII,  404,  405. 

riotous  assemblages  may  be  sup- 
pressed, XI,  236. 

unlawful  assembly  defined.  III,  77. 

voluntary,  XIII,  404. 

Assent, 

in  sale  of  personal  property,  IV,  295- 
297. 
as  expressed  in  Sales  Act,  IV,   296. 

Assessment, 

of  taxes.     See  Taxation, 
special  assessments.     See  Special  As- 
sessment. 

Assessors,  X,  powers  of,  507. 

Assets, 

concealment  of,  in  bankruptcy  pro- 
ceedings, Xn,  295-297,  306,  307. 

criminal   liability  of   bankrupt,   XII, 
297. 

instances  of,  XII,  296, 

presumption    of    concealment,    what 
is,  xn,   296. 

refusal   of   discharge    for,    XII,    295- 
297. 

revocation    of    discharge    In    bank- 
ruptcy for,  XII,  307. 
discovery  of,  in  equity,  VII,  95. 
of  corporations, 

directors    upon     insolvency    become 
custodians  of,  IX,   268. 

marshalling  of,  not  the  duty  of  the 
plaintiff   creditor,   IX,    271. 

under    modern    law,    personal    prop- 
erty preserved  as,  IX,  283. 
of   partnership, 

common  property  may   or  may  not 
be,  IX,    332. 

distribution  of,  among  partners,  IX, 
377. 

partners  cannot  use  directly  or  in- 
directly the,  for  their,  own  ben- 
efit,   IX,    367,    368. 
of  testator's  estate,' 

choses  in  action,  when,  IX,  158-160. 

collection  and  possession  of,  IX.  155, 
157,    158,   161-164. 

set  off,  right  of  creditor  to,  IX,  163, 
164. 
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Atilgnees.     See  also  Assignment, 
attachment  by,   X,    434. 
in  Are  insurance,  XIV,  1S9-193. 
in  case  of, 
absolute  transfer  of  title  and  pos- 
session   of    the    property    In- 
sured    without     the     insurer's 
consent,  XIV,   189. 
assignment  after  loss  occurs,  XIV, 

192,   193. 
assignment   of    the    right    to    pro- 
ceeds under  a  policy,  XIV,  191. 
collateral    assignment,     XIV,     191, 

192. 
consent  by  insurer,  XTV,  190,  191. 
novation  distinguished  from  assign- 
ment, Xrv,  190,  191.     See  also 
Novation, 
in  Insurance,  XIV,  189-195. 
in  life  insurance,  XIV,   193-195. 
in  case  of, 
absolute     assignment,     XTV,     194, 
195. 
in  good  faith,  XIV,   195. 
where  assignee  has  an  insurable 

Interest,   XIV,    194. 
where  assignee  has  no  Insurable 
interest,   XIV,   194,  135. 
collateral  assignment,  XIV,   194. 
insured   borrowing    money    on    his 

policy,  xrv,  194. 
policy  does  not  expressly  prohibit 

assignment,   XIV,    193. 
policy  prohibits  assignment,  XTV, 

194. 
policy   provides    notice   of   assign- 
ment   shall    be    given   insurer, 
xrv,   194. 
in  marine  insurance,  XTV,  189-193. 
in  cases  of, 
absolute  transfer  of  the  title  ^nd 
possession  of  the  property  In- 
sured   without    insurer's    con- 
sent,   XIV,    189. 
in  property  insurance,  XIV,  189-193. 
situations  which  may  arise  in   ref- 
erence   to   right   of,    xrv,    189. 
insurable  interest  of,  XIV,  133,   192. 

Assignment.     See  also  Assignees, 
denned,  I,  503;  II,  362;  X,  70,  71. 
absolute,  XIV,  191,  192.     ' 
action  by  assignee  of  chose  in  action 

depends    on    the    law    of    the 

forum,   XII,    79. 
actions   on,    in    the   District  Court,   I, 

287,   288. 
collateral,    XIV,    191,    192. 
conditional,  XIV,  191,   192. 
equitable   interests  arising  from,  VII, 

161. 
for  benefit  of  creditors,  XII,  265,  271- 

273. 
an    affirmative    act    of    bankruptcy, 

XII,  271. 
bankruptcy   proceedings  supersedes, 

I    298 
form  of,  xiv,  596-598. 


insurable   interest  of, 
assignee,  XIV,  133. 
creditors,  XIV,  135,  136. 
of  a  corporation,    IX,   134,   135. 
directors  may  make,  IX,  179. 
form  of,  XIV,  596-603. 
kinds  of,  XIV,  191,  192. 
in  bankruptcy,  I,    614. 
in   equity   every    right   assignable,   I, 

512,  613. 
indorsement    of    note   in   form   of   an, 

VIII,  89,  90. 
negotiability     distinguished     from,     I, 

512. 
of  action,  allowed  when,  X,  70,  71. 
of  bill  of  exchange  or  check,  TV,  152. 
of  chose  in  action, 
defined,  VII,  240;  XV,  139. 
assignee    distinguished    from    bene- 
ficiary of  a  trust,  VII,  240. 
assignor  distinguished  from  trustee, 

-ATI,  240. 
in  states  where  not  assignable,  abil- 
ity of  owner  to  create  a  trust, 
VII,  253. 
priority,  VII,  210,  211. 
of  common  law  liens,  IV,  161. 
of  contracts,  I,  499,  503-514;  Vn,  163. 
by   infant,    rights   of   assignee,   m, 

397. 
by  operation  of  law,  I,  513,  614. 
by  statute,  I,  512,  513. 
defenses,   I,    606,  607. 
form,    I,    508,    609. 
in  equity,  I,  505,  506,  511. 
liabilities    may   not   be    assigned,    I, 

503,   504. 
may  be  oral  nr  in  writing  when,  I, 

508. 
novation,  I,   505. 
of  rights,  I,   504,  505. 
operative   words,  1,   509. 
personal    service    contracts    not   as- 
signable,  I,  507,  508. 
statutes   sometimes   requires,    to  be 

in  writing,  I,  508. 
what  are  assignable,  I,  507,  608. 
of  copyright, 
by  an  instrument  in  writing  signed 
by  the  proprietor  of  the  copy- 
right,  xn,   466. 
recording  of,  with  Registrar  of  Copy- 
right,   XII,    466. 
effect  of  failure   to  record  within 
three  months,  Xn,  466. 
of  debt,  I,  503,  506,  510,  511;  H,  40,  41. 
of  equitable  liens,  IV,  162;  VII,  157-163. 
of  franchises,  IX,  111,  112. 
of  future  of  Interests  in  land,  VII,  161, 

162. 
of  future  wages,  I,  509;  VII,  163. 
of  lease,  I,  458,  513;  VI,  214,  215,  218, 
271,    272,    288,    293. 
agreement  not  to  sublet  will  not  be 

broken  by,  VI,  215,  259. 
by  lessee  for  years,  VI,  218. 
forfeiture    of    lease    by,    when,    VI, 
308. 
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Assign  ment — Continued, 
landlord,  right  of,  to  make,  VI,  271, 

272. 
must  be  an  actual  transfer  of  ten- 
ant's Interest,  VI,  215, 
notice    must    be    given    tenant,    VI, 

271. 
rent  payable  to  assignee,  VI,  293. 
subletting    distinguished    from,    VI, 

214,    215,   259,   288. 
tenant's    duty    to    pay    rent    to    as- 
signee,  VI,   271. 
of  liens,  IV,  161,  162. 
of  maritime  liens,  IV,  161. 
Of  mortgage,  VII,  149,  150;  Vin,  346- 
353.' 
assignee,  VHI,  349,  402. 
assignor,  VIII,  349. 
defenses,  VIII,  351,  352. 
effect  of,  VIII,  349,  350. 
equities,  VIII,  351,  352. 
of  mortgagor,  VIII,  351,  352. 
of  other  persons,  VIII,  352. 
forged  mortgage  and  true  note,  ef- 
fect, VIII,  350. 
law  of  the  place  of,  VTII,  346. 
mortgage  of  a  mortgage,  VIII,  351. 
notice  of,  not  given  to  mortgagor  who 
afterwards  pays  debt,  VIII,  350. 
to  the  mortgagor,  VIII,  352,  353. 
transfer  of  the  debt,  Vin,  347-349. 
valid,  what  is,  VIII,  346,  347. 
without  the  debt,  Vin,  347. 
of   negotiable    instruments    under   law 

merchant,  I,  504. 
of  partnership, 
by  partner  in  an  existing  firm,  IX, 
362,  363. 
not  allowed   unless  by  consent  of 

all  partners,  IX,  362,  363. 
theory  allowing,  IX,  362. 
if  partners  refuse,  creditors  may  file 

•  a  bill  in  equity  for,  IX,  382. 
to  a  trustee,  IX,  382. 
of  patent  rights,  Xn,  422,  423,  441. 
by  employeeT  to   his   employer,    XII, 

-  422,   423. 
closely  scrutinized  by  the  courts,  XII, 

423. 
to  be  recorded  in  Patent  Office,  XII, 

441. 
transfers  the  entire  title,  XII,  441. 
upon  a  condition,  XII,  441. 
of  pledges,  IX,  162. 
possibility  of  entry  in  a  grant  of  an 

estate,  I,  122,  123. 
after  breach  of  condition,  I,  .122,  123. 
before  breach  of  condition,  I,  122. 
of  right  of  pajonent  on  a  contract,  I, 

.504. 
of  shares  of  stock,  assignee  takes  all 
their  rights  and  liabilities,  IX, 
226,   227. 
of  tenancy,  VI,  214,  215. 
of  trademark,  XII,  496,  497. 
y    trademark    cannot    be    assigned    as 
mere  abstract  right  independ- 
ent of  the  goods,  Xn,  496. 


statutory  liens,  IV,  161,  162. 
ordinarily  a  receiver  will  not  be  ap- 
pointed under,  I,  467. 
partial,  I,  510,  511. 
priority   of,   I,    511. 
right  of  action  for  torts,  I,  510. 
"to  sell,  assign  and  set  over,"  J.,  509. 
"to  sell,  assign  and  transfer,"  I,  609. 
Associated  Press,  rates  of,  regulation 

of,  IX,  9,  10. 
Association,  >, 

as  principal  in  agency,  IV,  186,  188. 
church,   an,   IX,   297. 
partnership  an,  IX,  297,  298. 
partnership     liability     of     associates, 
where  doctrine  of  de  facto  cor- 
porations   does   not   exist,    IX, 
54,  55. 
social  club  an,  IX,   297. 
voluntary, 
defined,  IX,  308. 

distinguished  from  partnership,   IX, 
,      307-309. 
Assumpsit,  Action  of,  X,  33-36. 
action, 
of  account  supplemental  to  the,   X, 

37. 
of  debt  supplemental  to  the,  X,  37. 
classes  of,  X,  33. 
conversion,  recovery  in,  VII,  380. 
destruction    of    chattel,    recovery    not 

allowed   by,    VII,    381. 
election    of,    VII,    387. 
for   benefits   received,   X,    35. 
for   damages    for    breach    of  'contract 

not  under  seal,  X,  32. 
for  special  assessments,   XIII,   211. 
form  of  declaration  in, 

for    breach    of    promise    to    marry, 

XIV,   709,    710. 
on  common  law  courts  with  affidavit 

attached,  XIV,  704-708. 
on  insurance  policy,  XIV,  708,  709. 
on  promissory  note,  with  confession, 
XIV,    710,    711. 
general  assumpsit,  X,  34-36;  XV,  135. 
in  common  law  states,  I,  427. 
indebitatus  assumpsit,  VII,  377,  378. 
defined,  I,  375;  XV,  135. 
in    torts    committed    by    defendant, 
Vn,    387-389. 
money  paid,  recovery  of,  VII,  370-372. 
Moses  V.  Macferlan,  VII,  370-372. 
plea  of  non-assumpsit,   form  of,  XIV, 

726,   727. 
severance  and  carrying  away  of  coal, 
ore,    stone    or    trees,    recovery 
in,  VII,  382. 
special  assumpsit,   I,   374,    375;    X,    33, 
34. 
based  upon  an  express  promise,  X, 

33,  34. 
lies,  when,  X,  33. 
surety  cannot  recover  from  principal 

by,   Vm,   202. 
trespass  to  land,  recovery  in,  VII,  382. 
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Assumpsit,  Action  of — Contmued. 

-use  of,  VIII,  377,  378. 

"waiving  the  tort  and  suing  in  as- 
sumpsit," term  explained,  X, 
34. 

Assumption  of   Risk, 

denned,  XV,  67. 

■by  employee,   II,   395-398;   XV,   66,    67. 
abolished   by   workmen's  compensa- 
tion act,  U,  471. 
based  upon  public  policy,  II,  396. 
risks,  incident    to    the    business,    II, 
396-398. 
open  and  obvious  risks,  II,  396. 
perils     subsequently     arising,     U, 

397 
test,  ri,  397. 

using  of  defective  machine  or  ap- 
pliance after  detection  of  de- 
fect, II,   397,   398. 

by  guest,  II,  399,  400. 

by  licensee,  II,  399,  400. 

Toy  trespasser,  II,  399,  400. 

In  case  of  benefits  conferred  under 
unenforcible  contract,  because 
of  Statute  of  Frauds,  VII,  443. 

incompatible  with  mistake,  VII,  424. 

voluntary,  by  payor,  VII,  424. 

Asylum,  Right  of,  in  extradition  cases, 
xn,  153. 

Asylums,  gift  to,  VII,  125. 

"At   Law,"  m,   372,   373. 

Attachment,  X,  431-473. 

defined,  IV,  135;  IX,  379;  X,  431. 

action  for  allowance  of  costs  and  at- 
torney's fees  in,   XIV,   105. 

action  of,  considered  quasi  in  rem,  I, 
205. 

alfidavit  for,  form  of,  XIV,  680,  681. 

against  the  person,  X,  432.  See  also 
Capias.  Writ  of. 

attaching  creditors,  right  of,  II,  107. 

bond  in,  form  of,  XIV,  672,  673. 

corporation  a  person  for  purposes  of, 

IX,  20. 

conformity  by  federal  courts   to  local 

rules,   I,   241. 
discharge  of  lien  by,  IV,  163. 
federal  courts,  jurisdiction  of,   in   ac- 
tions of,  I,  215,  241. 
foreign,  XII,   19-21.     See  also  Foreign 

Attachment, 
garnishment, 

distinguished  from,  X,  475. 
in  aid  of  attachment,  X,  475,  476. 
may    issue    against    property    within 

jurisdiction  of  court,  I,  217. 
of    goods    in    hands    of    receiver,    VII, 

110. 
of  partnership  property,  IX,  379. 
of  property,    X,    432-473. 
affidavit,    X,    443-446,    465.     See   also 

Affidavit, 
allowed  in  what  classes  of  actions, 

X,  433,    434. 

amendments    to    writ,    X,    451,    452, 
464-468. 


application  for  writ,  X,  443-446. 
at  common  law  unknown,  X,  432. 
"attachment  in  aid,"   X,   443. 
' :  bonds,  X,  446-449,  454-456.     See  also 

Bonds. 
'  defendant, 

defense  of,   effect  of,  X,   462,    463. 
interpleading    by    third   party,    ef- 
fect of,   X,   463,   464. 
non-appearance    of,    effect    of,    X, 
461,    462. 
delay  in  execution  of  writ,  effect  of, 
on  liability  of  officer,   X,    450. 
dissolution  of, 
as  to  others   than  the  defendant, 

X,   470,   471. 
defects    in    plaintiff's    proceedings, 

X,  468,  469! 
effect  of,  X,  471,  472. 
grounds  for,  X,  468-472. 
insufficiency  of  bond,  X,  468. 
property    exempt    from    execution, 
X,    468. 
substantial      defects      appearing      on 
the  face  of  writ,  X,  469. 
upon     death     of     the     defendant, 

when,  X,  469. 
when   debtor's  property  is   in   the 
hands  of  bankruptcy  court,  X, 
469. 
duty  of  officer  receiving  writ,  X,  450, 
451. 
appraisement  of  the  property,  X, 

451. 
possession  of  property,  to  secure, 

X,  470. 
return  of  writ,  X,  451,  452. 
enforcement  of,  X,  432. 
excessive       levies,       how       guarded 

against,   X,   451. 
for, 
fraud  in  contracting  the  debt,  X, 

440-442. 
fraudulent  disposition  of  property 

by  debtor,  X,  438-440. 
transfer  of  real  property  in  fraud 
of   creditors,   X,    438,    439. 
in  England  and  the   United   States, 

X,    432. 
In  hands  of  administrator,  executor, 

or  guardian,  X,  435. 
issuance  of  writ,  X,  450,  451. 
nature  of,  X,  449,   450. 
not  allowed  against,  .municipal  cor- 
poration,   receiver,    or  trustee, 
X,   435. 
notice   of    intention   to   file   declara- 
tion, X,  103. 
of, 
absconding  debtors,  X,  437,  438. 
corporations,    X,    435. 
foreign  corporations,  X,  435. 
married  woman,  X,   435. 
non-resident .  debtors,   X,   436,   437. 
partner,  X,   434. 
persons, 
jointly  liable,  X,  434. 
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Attachment,  of  property — Continued. 

who    stands    in    the    relation    of 

debtor  to  the  plaintiff,  X,  434. 

on  account  of  intended   removal   of 

debtor's     property     from     the 

state,  X,  44«. 

•'original     attachment,"      explained, 

X,  443. 
parties, 

against    whom    remedy    may    be 

brought,  X,  434,  435. 
who    may    bring   remedy,    X,    433, 
434. 
pleadings  in,  X,  461. 
possession    of    court    officer    of    at- 
tached   property,     X,     452-454, 
470. 
preservation    of    attached    property 

against  loss,  X,   453. 
quashing  the  writ,  X,  451,  452. 
removal  of  property,   pursuit  of,  X, 

'  452,   453. 
return  of  writ,  X,  451,  452,  467. 
amendments  to,  X,  467. 
indorsement  setting  forth  manner 
of  execution,  X,  451. 
sale  of  attached  property, 
after  judgment,   X,  '472. 
duty  of  officer  as  to  sale,  X,   472, 

473. 
object  and  procedure,  X,  453,   454. 
service  of  writ  upon  defendant,  X, 
457-461.       See     also  -  Process, 
Service  of. 
actual  service,  X,   457. 
at  domicile   of  defendant,   X,   457. 
by  publication,  X,  457-461. 
constructive  service,  X,  458. 
personal  service,  X,  18,  457. 
the  writ,  X,  449,  466,  467. 
amendment  of,   X,   466,    467. 
of  salaries  of  public  officers  not  per- 
mitted,  XIII,   332,   333. 
origin  of,  X,    432. 
seizure  of  goods  by,  when  conversion, 

n,  107. 
statutory  lien  perfected  by,  IV,  145. 
writ  in  aid  of,  form  of,  XIV,  736,  737. 

Attainder, 
biUs  of, 

constitutional  provision  against,  XI, 
21,  91,   93,   190,  191,  260-263. 

text  of  Constitution  on,  XI,   490. 
forfeiture  of  property  for,  VI,  13,  50. 

Attempt,  "^ 

to  break  jail.  III,  60. 
to  commit  crime.  III,  59-61;  XV,  104, 
105. 
intent  in.  III,  63. 

making  false  invoice  to  defraud  rev- 
enue, whether  an,  III,  60. 
proximity  of  act  to  crime  intended, 

m,    59,    61. 
under  early  Knglish  statutes,  a  fel- 
ony, XV,  104. 
to  commit  larceny,  .III,   60,    61. 


to  commit  murder,  m,  69,  60,  62;  XV, 

104. 
to    contract    an    incestuous    marriage; 

in,  60,   61. 
to  marry  without  a  license.  III,  61. 
to  rape,  HI,  £3. 

Attestation, 

of  a  will,  VI,  69,  72,  73,  96-104. 

defined,  VI,  99.  100. 

formalities  of,  VI,  99. 

Illinois  statute  on,  VI,   72,  73. 

must  be  in  the  presence  of  the  tes- 
tator,  VI,   101-104.  / 

must  follow  the  act  itself,  VI,  100, 
101. 

operation,  what  is  the  necessary, 
of,  VI,   99. 

witness,  competency  of,  VI,  69,  70, 
73,  96-98.  See  also  Witness, 
to  a  will. 

Attorney, 

defined,  IV,  268,  269;  XV,  336. 
admission  to  the  bar,  examination  for, 
IV,    269.      See    also   Admission 
to  the  Bar. 
acts  of,  for  infant,  binding  on  infant, 

when.  III,  399,   400. 
an  officer  of  the  court,  in,  268,  269. 
appointment  of,  by  infant,  ni,  183. 
as  agent.  III,  175,  206,  269-277. 
as  joint  adventurer  with  client,  I,  14. 
authority  of,  IV,  269-273. 
express,  IV,  271. 
general,    summary    of   the,    IV,    271» 

272. 
in  the  conduct  of  a  case,  IV,  271. 
no  implied  power,  IV,  272,  273. 
presumption  of,   IV,   268. 
scope  of,  rv,  269-273. 
to  employ  subordinates,   IV,   273. 
client,    relation  of,    and,   I,   34-36 ;    IV,. 
269-277;  VTI,  168;  XIV,  589,  590. 
agreement   for  bearing   expenses   ot 
litigation    form    of,    XIV,    589, 
590. 
liability    of   client    to    attorney,    IV, 
275,  276. 
for    compensation,    costs,    charges 
and  expenses,  IV,  275,  276. 
naturfe  of,  IV,  268,   269. 
non-disclosure     by     attorney,     VIII,, 

168. 
one  of  trust  and  confidence,  IV,  273. 
privileged  communications  between,. 
IV,  277;  X,  389-391. 
all  facts  communicated  not  priv- 
ileged, X,  390. 
attorney   must   be   acting   in   pro- 
fessional capacity,  X,  389. 
collateral   facts  not  privileged,   X, 

389. 
example,  X,   390. 
how  claimed,  X,  390,   391. 
made  in  furtherance  of  a  criminal 
or  illegal  design  not  privileged^ 
X,    389. 
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Attorney — Continued. 
.    privilege, 

belongs  to  the  client,  X,  390. 
not  terminated  by  death  of  at- 
torney,  X,   390. 
waiver  of,  X,  390,  391. 
when    third    party    is   present    not 
privileged,   X,   390. 
right  of  client  to  discharge  attorney, 

rv,  276. 
that  of  principal  and  agent,  TV,  268. 
when  relation  creates  a  constructive 
trust   in   favor   of   client,   VII, 
128. 
compensation    of,    I,    41,    43,    477;    IX, 
187;  Xrv,  103-109. 
for  services  to  a  corporation  when  a 
director  of  the  corporation,  IX, 
187. 
conduct  of,  towards  jury,  I,  33,  34. 
corporation  cannot  be  an,  IV,  269. 
defense  and  prosecution  by,  of  persons 

accused  of  crime,  I,  37-39. 
disbarment  of.    See  Disbarment  of  At- 
torneys, 
duty  of,    - 
cannot  be  delegated,  IV,  274. 
in    preparing   abstracts   of    title,    V, 

430. 
to  exercise  reasonable'  care  and  skill, 

IV,   274. 
to  keep  from  accepting  or  represent- 
ing adverse  Interests,  IV,  274. 
ethics    of,    I,    21-45.      See    also    liegal 

Ethics, 
fees  of,  allowance'  of,  in  computing  the 
measure  of  damage,  XIV,  103- 
109.     See.  also  Fees,   of  attor- 
neys. 
In-fact,    agent    sometimes    called,    IV, 

173. 
infant  may  not  be  an,  ni,  408. 
liability  of, 
for  fees  of  court  officers,  IV,  275. 
to  client,  IV,  274. 
to  third  persons,  IV,  275. 
lien  of,  rv,  123,  133,  134,  276,  277;  XII, 
425 
active,    IV,   277. 

charging  lien,  IV,   134,   276,  277. 
does  not  depend  on  possession,  IV, 
134. 
general,  IV,  276. 
in  patent  cases,  XII,  425. 
on  papers   of  client  for  professional 
services,  IV,  123,  133,  134,  276. 
retaining  lien,  IV,  133,  134,  276. 
special,    IV,    276,    277. 
municipal  licensing  of,  XIV,  219. 
partnership  of, 
co-partner  not  liable  when  member 
receives  money  for  investment 
and    uses    it    wrongfully,    IX, 
363,  364. 
dissolved   by   operation   of  law,    IX, 

418. 
form    of    articles    of   co-partnership, 
XlV,  621,    622. 


gratuitous  undertakings  of  a  mem- 
ber,   not    binding    on    his    co- 
partners, IX,  356,  357. 
patent,  XII,   424,  425. 
appointment  of,  XII,  424. 
authorized  attorney  sole  medium  of 
communications     with     Patent 
Office,  XII,  424,  425. 
death  of  client  terminates  attorney- 
ship, XII,  424. 
disbarment  of,   by  Commissioner  of 

Patents,  XII,  425. 
lien  of,  for  fees,  XII,   425. 
power  of.     See  Power  of  Attorney, 
qualifications  necessary,  IV,  269-271. 
retainer  of,  I,  38,  39. 
right  of  accused  in  a  criminal  case  to 
an.  III,  318,  319. 
at  common  law.   III,    319. 
constitutional    guaranties.     III,    318, 

319. 
defense  in  person,  ni,  319. 
summary  proceedings  to  disbar,  under  ' 

the  police  power,  XI,  314. 
whether  public  officers,  XIII,  272. 
Attorney-General, 
of  the  United  States, 
duty  of,  in  bankruptcy  matters,  XII, 

344. 
shall  lay  before  Congress  statistical 
tables  of  voluntary  and  invol- 
unt,ary  bankruptcies,  XII,  344. 
writ  of  quo  warranto  brought,  IX, 
101. 

Attornment,    IV,    71;   V,    395,    396;   VI, 

227,  228. 
defined,  I,  395. 
necessity  of,   done  away  with  by  the 

Statute  of  Anne,  I,  396. 
originally  performed  in  presence  of  all 

the  tenants,  I,  395. 

Auctioneers, 

as  agents,  IV,  175,  278-280. 

of  purchasei's,  IV,  278. 

of  sellers,  IV,  278. 
authority  of,  IV,  278. 
duties  and  liabilities  of,  IV,  279,  280. 

failure  to  disclose,  IV,  279. 

responsible  to  true  owner  of  goods, 
IV,   279. 

skill   and   diligence    In    the    employ- 
ment, rv,   279. 
implied  power  of, 

cannot  be  delegated,  TV,  279. 

to  act  for  highest  bidder,  IV,  278. 

to  arrange  conditions  and  terms  of 
sale,    rv,    278. 
regulation  of,  by  statute  and  municipal 

ordinance,  IV,  278. 
right  of, 

as  to  the  principal,  IV,  280. 

as  to  wrongdoers,  IV,  280. 

to  compensation,    IV,    280. 

Auctions, 

auctioneer  the  offeree  at,  I,  385. 

bidder  the  offerer  at,  I,  385. 
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Auction* — Continued. 

Interpleader,  bill  of,  when  will  lie,  Vn, 
104. 

sale  by  auctioneer,  when  conversion, 
U,  109. 

Australia,  Commonwealth  of,  govern- 
mental powers,  XI.  86. 

Austria,  Constitution  of,  XI,  9,  10. 

Automatic  Sprinkler  Leakage  Insur- 
ance, XIV,  129. 

Automobile, 

liability  of  operator  of,  for  negligence, 
n,  159,  161. 

municipal  regulation  of  the  speed  of, 
"XIII,  218. 

warranties  in  the  sale  of  an,  by  an 
agent,  effect  of,  IV,  230. 

Automobile  Liability  Insurance,  XIV, 
129. 

Authorities  of  the  Law, 

books  of,   I,J177. 

primary,  I,  168,  169. 

reports  of  opinions  as,  I,  177. 

secondary,  I,  168,  169. 

statutes  as,  I,  177. 

text  books  and  treatises,  I,  177. 

Authority  of  Agent.  See  Agent,  au- 
thority of. 

Autrefois  Acquit,  m,  311,  312. 

defined.  III,  311. 

plea  of,  to  an  indictment.  III,  311,  312. 

principle  of  federal  and  state  consti- 
tutions, III,  311. 

Autrefois  Convict,         \ 
deflned,  III,  312.   - 
plea  of,  UI,  312. 

Auxiliary  Jurisdiction, 

discovery,  bill  of,  VII,  114,  115. 

effect  of  statutes,  VII,  115. 

suits    for    examination    of    witnesses, 

VII,  115,  116. 
Average, 
general,    272,    273.      See    also    General 

Average, 
liability    of    owner   of   cargo    to    con- 
tribution, II,  61. 
"particular  average  loss,"  XIV,  272. 
Averments,     in     a     declaration.      See 

Allegations. 
Avoidable  Consequences,  11,  130;  XFV, 

65-75. 
duty  of  plaintiff   to   avoid   increasing 

damages, 
duty     to     make     forward     contract, 

when,  XIV, '70,  71,  73. 
evidence  by  defendant  in  reduction 

of  damages,  XIV,  73-75. 
that  a  benefit  had  been  conferred 

on  plaintiff,   XIV,   73-75. 
expense    of    avoiding    loss    must    be 

borne  by  defendant,  XIV,  69. 
expenses    exceeding    the    value    of 

the     property     sought     to     be 


saved  or  restored,   not  recov- 
erable, XIV,  69. 
In   actions   for   breach   of  contract, 
XIV,  67-73. 

building  contracts,  XIV,  67. 

in    case    of    anticipatory    breach, 
XIV,  70-73. 
duty  to  make  forward  contract, 

XIV,  70,  71,  73. 
illustrated,  XIV,  70,  71. 

of  employment,  XIV,  67,  68. 

rule,  XIV,  68. 
applies    to    contracts   only   after 
they  are  broken,  XIV,  68. 

to  buy  or  sell  for  future  delivery, 
XIV,    70. 

to  clean  paintings  for  the  defend- 
ant, XIV,  67. 

to  do  whatever  is  reasonably 
necessary  to  reduce  the  dam- 
ages, XIV,  67. 

to  keep  property  of  plaintiff  in- 
sured, XIV,   67. 

to  lease  a  farm,  XIV,  67. 

where  plaintiff  proceeds  with  the 
contract    after    defendant    has 
given     notice     to     stop,     XIV, 
68,   69. 
In  case  of, 

conversion,  XIV,  73,  74. 

failure  of  carrier  to  provide  trans- 
portation for  a  physician, 
XIV,    65. 

injury  to  property,  XIV,  66. 

personal  injuries  to  plaintiff, 
XIV,  66. 

trespass,  XTV,  65,  73. 
Award.  .  See  Arbitration   and   Award. 

Baggage, 

carrier  required  to  transport,  of  pas- 
senger free,  XHI,  76,  77. 

proper  baggage,  what  amounts  to, 
XIII,  76.- 

railroad  not  required  to  allow  all  bag- 
gage' agents  upon  its  trains, 
XIII,   30. 

Ball,  in,  281-283;  XV,  419. 

defined,  X,  641. 

allowed  usually  for  all  crimes  except 
capital  cases.  III,  282. 

bond  as  a  condition  for,  X,  641. 

bonds.   III,   282. 

bondsmen,   liability  of.  III,   282,   283. 

common  law  right  to,  XI,  272. 

denial  to  an  accused  of,  issuance  of 
writ  of  habeas  corpus,  X,  644. 

excessive,  X,  644;  XI,  44,  190,  274. 

forfeiture  of.  III,  283. 

principal,  X,  641.  ■ 

proceedings.  III,  282. 

right  to,  by  federal  statutes,  state  con- 
stitutions and  statutes.  III,  282. 

special  bail,  X,  641. 

text  of  eighth  amendment,  XI,  500. 

Bailee, 

deflned,  VII,  238. 
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Bailee — ConUnued. 
Toath  house  keeper  as,  rv,  97. 
"boarding  house  keeper  as,  XV,  111. 
■cannot  pledge   goods  in   their  posses- 

,    .  sion,  IV,  140. 
<;are  and  diligence  of,  rV,  88-90. 
conversion  by,   II,    90,    91,    99-102;   IV, 

83-85 
duty   of,    rv,'  160,   161. 
estoppel  of,   to  question  bailor's  title, 

rv,   99,  100. 
iailure  to  return  goods  at  end  of  bail- 
ment, IV,  ,99-101. 
gratuitous,  liability  of,  IV,  86. 
holds    possession    in    his    own    name, 

ly,   73. 
liability  of, 
in  contract,  IV,  86,  87. 
in  tort,  rv,  86,  87. 
livery  stable  keeper  as,  rV,  96,  97. 
persons  who  may  be,  IV,  71,  111;  VII, 

238. 
possessory  interest  of,  IV,  78,  80,  100. 
property  rights  of,   as  against  stran- 
gers,  rv,   79-81. 
isale   of   property   by,    11,    99,    100;    IV, 

84,  85. 
.special  property  of,  as  against  bailor, 

IVi.79. 
sub-bailee,  TV,  74. 
"termination  of  bailment  by  death  of, 

rv,  83. 
"United  States  Post  Office  as,  IV,  81. 
view   which   regards    director   of    cor- 
poration as,  XIV,   177. 

Bailment,  IV,  68-114;  XV,  165.  See  also 
Bailee;  Bailor;  Carriers;  Inn- 
keepers; Liens;  Fledge. 

defined,  IV,  69,  70,  289;  VII,  238. 

acceptance  of,  IV,  71,  72. 

.adverse  possession  distinguished  from, 
IV,  73. 

agent  has  no,  of  property  in  his  pos- 
session, IV,  73. 

attornment,   IV,   71. 

"by  finding,  TV,   87. 

Tby  taking  charge  of  property  to  per- 
form work  upon  it,  IV,  88. 

•carriage  of  goods  for  a  compensation 
as,  IV,  89. 

•classification  of,   IV,   88-90. 

Coggs  V.  Bernard,  rule  of,  IV,  69. 

commodatum,  IV,   69,  89. 

•consignment  of  goods  on  sale  a,  IV, 
76,  77. 

conversion  of  goods  by  bailee,  n,  90, 
91,  99-102. 

<!reatIon  of,  IV,  70,  71. 

■oustqdy  distinguished  from,  IV,  73,  74. 

degrees  of  care  in,  II,  166. 

delivery  to  carrier  when  a,  IV,  69,  70. 

deposit,  for  safe  keeping,  IV,  69,  70, 
90-92. 

depositum,  IV,  69,   88. 

estoppel  between  bailor  and  bailee, 
VII,  498. 

exists  when,  IV,  140,  158. 


expenses  of  keeping,  IV,  159,  160. 
lor  bailee's  sole  benefit,  rv,  89. 
lor  bailor's  sole  benefit,  IV,  88. 
lor  hire,  IV,  69,  70,  83,  89,  96,  97. 
■  lor  mutual  benefit,  IV,  89. 
gratuitous,  IV,  69,  70. 
guest  at  hotel  has  no,  ol  the  lurniture, 

IV,  73. 
injury  to  property,   measure  ol  dam- 
ages for,  XTV,  117. 
interpleader,  bill  of,  when  will  lie,  VII, 

104-106. 
insurance,  iV,  89,  90,  102-113. 
larceny  by  bailee,  IH,  152-155;  182-184. 
larceny  from  bailee.  III,  165,  166. 
lien-holder  has  no  right  to  use  or  to 

profit  by,  IV,  159. 
loan  of  goods  a,  IV,  95,  96. 
locatio  custodiae,  IV,  69,  89. 
locatio  operis  faciendi,  IV,  69,   89. 
locatio    operis    mercium    vehendarum, 

IV,   69,    89. 
locatio  rei,  IV,  69,  89. 
mandate,  IV,  92-95. 
mandatum,   IV,   88. 
nature  ol,  IV,  68-77. 
no   estoppel  of   true   owner  to   set  up 

title,  IV,  370. 
obligation    of    bailee    and    bailor,    IV, 

86-101. 
ordinary  wear  and  tear  excepted,  rule 

applied,   IV,   96,   98. 
pignus,  IV,  69,  89. 
pledge  as,   IV,   69,   70,   89,   158. 
possessory  liens  as,  IV,  158,  159. 
profits  must  be  applied  to  payment  of 

debt,  rv,  159. 
property  rights  and   Interests   in,   IV, 

78-85, 
purchaser  from  bailee,  IV,  370. 
quasi,  IV,  73. 
sale  distinguished  from,  IV,  74,  75,  289, 

290. 
scope  ol  law  of,  rV,  69,  70. 
servant  has  no,  in  the  property  in  his 

possession,  IV,  73. 
special,  IV,   89,  57-99. 
termination  of,  IV,  83-85. 
title  of  property  in,   IV,  289,  290,  370. 
trust  relationship   distinguished  from, 

VII,  238. 

Bailor, 

damages  lor  conversion  by  bailee, 
TV,    84.  ♦  , 

duty  of,  IV,   87,  .88. 

may  maintain  trover  lor  conversion 
by  bailee,  IV,  83,  84. 

ownership  of,  distinguished  from  pos- 
sessory interest  of  bailee, 
rv,    78. 

reversionary  right  of,  IV,  81-83. 

special  property  of  bailee  as  against, 
IV,  79. 

"Bairn's  Part,"  defined,  Vn,  35. 

Bakeries,  licensing  ol,  Xni,  219. 

Balloon,  trespass  by,  n,  35,  36,  136. 
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Bankruptcy,  XII,  263-365.  See  also 
Bankrupts;  Creditors;  Debt; 
Debtor;  Exemptions;  Referees; 

defined,  IX,  416;' XII,  263. 
actions  in,  XII,  287,  288,  292,  331.     See 
also    Actions,     against    bank- 
rupts, 
acts  of,  XII,  267-274.    .. 
adjudication  in,  XII,  317. 
reference  after,  XII,  323,  324. 
vacation  of,  XII,   317. 
appeals  in,  XII,  327,  328.    See  also  Ap- 
peals, in  bankruptcy, 
appointment  of  receiver,  VII,  107. 
arbitration    of    controversies    in,    XII, 

328. 
as  dissolving  partnership,  IX,  417. 
assignee,  appointment  o(,  I,  514. 
Attorney-General  of  the  United  States, 

duty  of,  in,  XII,  344. 
banca  rota,  IX,  429. 
banche,  IX,  429. 
bankrupt, 
may  be  trustee,  VII,  308. 
may  not  declare  a  trust  of  property 
acquired  before,   VII,   306,   307. 
beneficiary   of   trust  entitled   to   trust 

property  in,  VII,  237. 
claims  in, 
findings  of  referee  as  to  validity  of, 

XII,  351.  ' 
may  be  contested,  XII,  351,  352. 
may    be    excluded    after    allowance, 

XII,  351. 
objections  to,  by  parties  in  interest, 

XII,    351,    352. 
proof  of,  Xn,  345-365. 
clerks  of  court,  duties  of,  in,  XII,  343, 
365.     See  also  Clerks  of  Court, 
composition  agreements,    XII,    289-292. 
i  See     also     Composition     with 

Creditors, 
compromises  in,  XII,  328. 
Congress,  power  of,  under  Constitution 
of  United  States  to  pass  laws 
of,  XII,   265,  266. 
creditors, 
notice  to,  form  of,  XIV,  665. 
petition  by,  form  of,  XIV,   667,   668. 
rights  of,  to  insurance  where  debtor 
has  insured  the  life  of  a  third 
person,  XIV,  210,  211. 
share  equally,  VII,  237. 
debtor,  petition  by,  XIV,  669,  670. 
debts, 
priority   of,    in,    XII,    360,    361.      See 
also     Debts,     priority     of,     in 
bankruptcy, 
proving  of,  in,  XII,  358-360;  XIV,  670. 
See  also  Debts,  proving  of,  in 
bankruptcy, 
decisions  by  the  Circuit  Court  of  Ap- 
peals   on,    reviewable    by    Su- 
preme Court  of  United  States, 
when,  I,  266,  267. 
depositories    for    money    of    bankrupt 
estates,  XII,  357,  358. 


discharge  in,  VIII,  234;  XII,  292-311; 
XIV,  665-667.  See  also  Dis- 
charge, in  bankruptcy. 

dividends  in,  XII,  362.  See  also  Divi- 
dends, in  bankruptcy. 

effect  of  adjudication  in,  on  real  estate 
of  bankrupt,  I,  505. 

effect  of,  of  partner  on  actions  by  or 
against  partnership,  IX,  410, 
411. 

evidence  in   proceedings   in,   XII,   318- 

323.  See  also  Evidence, 
examinations  of, 

bankrupt,  XH,  284,  285,  318,  319. 
See  also  Bankrupts,  examina- 
tion of. 
wife  of  bankrupt,  XII,  320,  321. 
witnesses,  XII,  320,  323.  See  also 
Witnesses,  examination  of,  in 
bankruptcy  proceedings. 

exclusive  jurisdiction  of  the  federal 
courts  of  cases  under  the  fed- 
eral act,  I,  266,  283,  298-300. 

exemptions  in,  X,  39;  XII,  281,  282. 
See  also  Exemptions,  In  bank- 
ruptcy. 

expenses  of  administering  estates  in, 
XII,    358. 

impairment  of  obligation,  not  appli- 
cable to  acts  of  Congress  on, 

XI,  337. 
indexes  in,  XII,  361. 

insolvency  distinguished  from,  XI,  150; 

XII,  264,  265. 
introduction,  XII,  263-266. 
involuntary,  XI,  150,  151;  XH,  274. 
judgment  in,  subject  to  direct  attack, 

when,  I,  200. 
Jurisdiction  in,  XII,  324-327.     See  also 
Jurisdiction,  of  courts  In  bank- 
ruptcy matters, 
acquired  how,  XII,   313. 
Jurisdictional  defects,  how  remedied, 

XII,   314. 
of  the 

Circuit    Court    of   Appeals    of    the 

United  States,  XH,  326,   327. 
state  courts,  XII,  324,  325. 
Supreme     Court     of     the     United 

States,  XII,   326. 
supreme  courts  of  the  territories, 

XII,  326. 
United  £tates  circuit  courts,  Xn, 

324. 
United  States  district  courts,  XII, 

324,  325. 

want  of,  will  be  considered  by  the 

court,  XII,  316. 

Jury  trials  in,  XII,  317,  318.     See  also 

Jury,   trial  by,  in  bankruptcy. 

laws  of, 

are  an  encroachment  on  the  common 

law,  XII,  263. 
in  England, 
34    &    35    Henry    VIII,    Chapter    4 
(1542),  Xn,  264. 
amended  in  1705,  XII,  264. 
3  Elizabeth,   Chapter  7,  XII;>  264. 
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B  an  kru  ptcy— Continued. 

21  James  I,  Chapter  19,  xn,  264. 
S  George  11,  Chapter  30,  XII,  264. 
Intention  of,  XII,  264. 
in  United  States, 
Act  of  1800,  repealed  in  1803,  Xn, 

266. 
Act  of  1841,  repealed  In  1843,  XII, 

266. 
Act  of  1867,  repealed  in  1878,  XH, 

266. 
Act  of  1898,  amended  in  1903,  1906, 

and  1910,  XII,  266. 
power  of  Congress  to  legislate,  XI, 
42,   89,  90,  150,   151,   489. 
liens,  validity  of,  in,  IV,  164,  165;  XII, 

363.     See  also  Liens, 
oaths  and  affirmations  in,  XII,  318. 
of  agent  whether  revokes  agency,  IV, 

216. 
offenses  against  the  bankruptcy  laws, 
XII,  329,  330. 
by  referee  or  trustee,  XII,  330. 
conspiracy  to  commit  an  offense  not 

within  the  law,  XII.  330. 
punishment  of,  XII,  329,  330. 
of  principal  revokes  simple  agency,  IV, 

216. 
of  surety,  VIII,  280. 
partnership    may   be    adjudged    bank- 
rupt,  I,   299. 
patents,  nature  of  property  in,  under 

the  laws  of,  XII,  441. 
petitions  in,  V,  505,  506;  XII,  274,  285, 
312,    315,    316.      See   also    Peti- 
tions, in  bankruptcy, 
preferences  in,  VIII,  280;  xn,  354-357. 
See  also  Preferences,  in  bank- 
ruptcy, 
proceedings    in,    I,    205,    300;    XI,    314; 
XII,  315,  330. 
appearance,  XII,  315. 
by  attorney  authorized  by  parties, 

XII,  315. 
by  bankrupt,  or  creditor,  XII,  315. 
rules,    orders   and    forms    prescribed 
by  the   Supreme   Court  of  the 
United  States,  XII,  330. 
referee  in,  xn,  313,  323,  324,  330,  332- 
337.     See     also     Referees,     in 
bankruptcy, 
reference   to   referee   or   trustee   after 

adju'Jioation,   XH,    323,   324. 
review  of  proceedings  in, 
by  Circuit  Court  of  Appeals,  I,  272, 

273. 
by  Supreme  Court  of  United  States, 
I,   266,  267. 
right  of  action  on  contract  barred  by, 

I,  613. 
rules  of,   as  applied   to  secured   cred- 
itors of  a  partnership,  IX,  387. 
searches  in,   XII,   365. 
schedules    in,    XII,    283,    284,    310,    311, 
334.      See    also    Schedules,    in 
bankruptcy, 
states  4nay  pass  laws  relating  to,  XII, 


statistics  In,  compilation  of,  XII,   344. 
subsequent     promise     by     discharged 

bankrupt,  I,   433,   434,   448. 
suit  by  trustee  in,  I,  299,  300. 
supervisory  Jurisdiction  in,  by  Circuit 

Court  of  Appeals,  I,   272,   273. 
time,  computation  of,  in,  XII,  330,  331. 
title  of  property  during,  Xn,   364. 
trustees  in,  XII,  323,  337-342.     See  also 

Trustees,  in  bankruptcy, 
under  early  English  law,  I,  150. 
voluntary,  XI,  150,  151;  XII,  274-276. 

Bankrupts.    See  also  Bankruptcy. 

actions, 
against,  XII,  287,  288,  331.     See  also 

Actions,  against  bankrupts, 
by,  xn,  288. 

banking  corporations  cannot  be  ad- 
judged, XII,  274,  278. 

bankrupt,   defined,  XII,   274. 

business,  commercial  or  moneyed  cor- 
porations may  be,  XII,  274. 

death  of  bankrupt,  XII,  285,  286. 

detention   of,   XII,    286,    287. 

discharge  of,  XII,  292-311.  See  also 
Discharge,  in  bankruptcy. 

duties  of,  XII,  283-288. 

examination  of,  Xn,  284,  285,  318,  319. 
annoying    and    vexatious    questions 

not  permitted,  XII,  285. 
cross-examination,  Xn,  285. 
evidence,  rules  of,  not  enforced,  XII, 

285. 
privilege  of  bankrupt  in  refusing  to 
answer      Incriminating      ques- 
tions, XII,  285,  323. 

exemption  of  property  of,  XII,  281,  282. 
See  also  Exemptions,  in  bank- 
ruptcy. 

exemptions  of,  from  arrest  and  civil 
process,  Xn,  286. 

extradition  of,  XII,  286,   287. 

farmers  cannot  be  adjudged,  XII,  274, 
276-278. 

Indians  may  be,  when,  XH,  275. 

insanity  of  bankrupt,  effect  of,  XII, 
285,  286.  See  -also  Insane  Per- 
sons. 

insurance  corporations  cannot  be  ad- 
judged voluntary  bankrupts, 
xn,  274. 

lunatics  may  be,  when,  XII,  275. 

natural  persons  who  owe  more  than 
$1,000  may  be,  XII,  274,  276. 

partnerships  may  be,  XH,   278-281. 

possession  of  the  property,  when 
taken  from,  XII,  363,  364. 

schedules  of  the,  XH,  283,  284,  310,  311, 
334.  See  also  Schedules,  in 
bankruptcy. 

transfer  of  property  by,  V,  505,  506. 

wage  earners  cannpt  be  adjudged, 
XII,  276.  See  also  Wage  Earn- 
ers. 

Banks  and  Banking, 
bank, 
definition  of,  IX,  430. 
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Banks  and  Banking — Continued. 
receiving  deposit  becomes  the  debtor 

of  the  depositor,  VII,  237. 
receiving  bonds   may   become   trus- 
tee lor  them,  VII,  237. 
bankers, 
as  a  factor  in  social   economy,   IX, 

429. 
as    defined    by   federal    statute,    IX, 

434,   435. 
classes  of,  IX,  435. 
municipal  licensing  of,  XIII,  219. 
relation  of  depositors  and,  IV,  133. 
private    banker    may    be    adjudged 
bankrupt,  XII,  27*1 
banking,   definition   of,   as   formulated 
by    Supreme    Court   of    United 
States,   IX,   430,   431. 
checks  of,  IX,  444-450. 
definition  of,  IX,  444. 
certification  of,  IX,  448,  449. 
checks  accepted,   as  distinguished 

from,  IX,  448. 
does   not    extend   to    endorsement, 

IX,  448. 
effect    of,     between     drawer    and 

payee,  IX,  449. 
how  evidenced,  IX,  449. 
what  is  meant  by,  IX,  448. 
certified,    not    liable    to    "stop    pay- 
ment," IX,   450. 
dishonor  of,  IX,  446-448. 
liability  for  failure  of  correspond- 
ent bank   to   give   notice,    IX, 
452. 
liability  of  bank  to  the  drawer,  IX, 

446,    447. 
liability  to  the  holder,  IX,  447,  448. 
measure  of  damages  for,  IX,   446, 
447. 
form  of,  IX,  445. 
Indorsement  of,  IX,  446. 
presentment   for   payment,    IX,    445, 
446. 
to    be   made   within   a    reasonable 
time,  IX,  445,  446. 
"stop  payment"  Instructions,  IX,  449, 
450. 
clearing  house,  IX,   433,   434,   452,  453. 
collateral  securities  of,  relation  of  de- 
positor of,  IX,  457-459. 
bailment  for  mutual  benefit,  IX,  458. 
bank  as  gratuitous  bailee,  IX,  458. 
bank  liable  only  for  gross  negligence, 
IX,   457,    458. 
collection  of  commercial  paper  by,  IX, 
450-452. 
a  power  which  is  a  necessary  inci- 
dent to  a  bank's  charter,  IX, 
450. 
paper    received    in    due    course,    IX, 

451,  452. 
when  is  note  deposited,  IX,  451. 
corporations  engaged  in, 
cannot  be  adjudged  voluntary  bank- 
rupts, XII,  274,  278. 
oharte'r  of,  IX,  436. 
generally,  IX,  435,  436. 


implied  powers  may  differ  from  an 
ordinary  corporation,    IX,    118, 
119,   435. 
legislative  control  of,  IX,  435,  436. 
may  purchase  land  to  erect  a  bank 

building,  IX,  128. 
stockholder    may    subscribe    to    in- 
crease of  stock  of,  IX,  252. 
subject    to    the    regulation    of    the 
police  power,  IX,  104. 
depositor, 
bank  as  purchaser  of  paper  held  by, 

VIII,  118,  119. 
banker,  relation  of,  and,  IV,  133. 
depositories    for    money    of    bankrupt 

estates,  XII,  357,  358. 
deposits,  rV,  5,  63,  64;  IX,  443,  444. 
as  chbses  in  action,  IV,  5. 
as  incorporated  property,  IV,  5. 
bank     not     liable     for,     transmitted 

through  the  mail,  IX,  444. 
gift  of,  how  made,  rV.  63,  64. 
to  bankrupt's  account  not  a  prefer- 
ence, XII,  356. 
forgery  in  its  relation  to,  IX,  453-456. 
law  of,  IX,  429-459. 
liability  of  bank, 
for  property  and  securities  stolen  by 
its    clerks,    officers,    or    presi- 
dent,  IX,   458,   459. 
for  torts,  IX,  442,  443. 
lien  of  bank  on  property  or  funds  in 

its  hands,  133. 
payment  of  raised  draft  by  bank,  re- 
covery  for   amount  paid,    VII, 
428,  429. 
regulation  of  banks, 
in     Australia,      Canada,      Germany. 

XI,  86. 
not  an  interference  with  freedom  of 
contract,  XI,  300. 
states'  right  to  engage  in  banking,  IX, 

430,  431. 
trust  companies,  IX,  431,  432. 

Bar  Associations,  I,  23,  26. 

Bargain  and  Sai ., 

deed  of,  under  Statute  of  Uses,  V,  406. 
seisin  transferred  by,  under  Statute  of 
Uses,  V,  133. 

Barratry,  III,  72,  76. 

Barrister.     See  Attorney. 

Barter,  IV,  289. 

Base     Fee,    V,    62-65.     See    also    De- 
terminable Fee. 

Bastards, 

defined.  III,  360;  XV,  308,  313,  315-317. 

as  beneficiaries   under  a  will,   VI,    16 

40,  57,  58. 
at  common  law, 

could  not  inherit.  III,  360;  VI,  16. 

had  no  parentage.  III,  360. 
forfeiture    of    property    for    defect    of 

blood.  VI,  13. 
Illinois  statute  on.  III,  364,  365. 
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legitimation  of, 
by  intermarriage  of  parents,  ni,  360; 

VI,  16;  XII,  35,  36,  85. 
by  statute,  XII,  35. 
rule  of  conflict  of  laws  as  to,   XII, 
35,  36. 
mother    of    a    bastard    is    its    natural 

guardian,  VI,  187. 
support  of  child,  by  father,  X,  635. 
under  statute.  III,  360. 
Bays,  jurisdiction  in,  XII,  138. 

Bearer, 

difterence    between    order    and    bearer 

paper,  Vm,   49,   50. 
fictitious  payee  when  treated  as  paya- 
ble to,  vni,  53. 
instrument    payable    to,    when,    Vni, 

50,  51. 
paper   indorsed  in  blank  or  to,   nego- 

tiabiUty  of,  vm,   86,   87. 
paper  payable  to,   may  be  negotiated 

by     delivery     only,     Vni,     50, 

85-87,   103. 
payable    to.  an    impersonal    payee,    is 

payable  to,  Vni,  54. 
payable    to    "the    order    of    cash,"    is 

payable  to,  VIII,  54. 
promise  to  pay,  VTEI,  49. 
Bearing  Arms.    See  Arms. 

Belligerents, 

commercial  intercourse  between  indi- 
vidual   subjects    of    the,    XII,    179, 
180. 
modern  rule,  XII,  179,  180. 
older  rule,  XII,  179,  180. 
under  the  practice  of  Great  Britain 
and  United  States,  XII,  180. 
duties    of,    with    respect    to    neutrals, 

XII,  190-192. 
recognition  of,  XII,  124. 
right  of,  to  interfere  with  commerce, 

xn,  188. 
seizure  of  enemy's  property,  XII,  184, 

185. 
warships  of,  in  neutral  ports, 
departure  of,  xn,  189,.  190. 
Interning  of,  XII,  190. 
revictuaUng,  Xn,  190. 

Bench  Warrant,  m,  305. 

Beneficial  Use,  appropriation  of  water 
for,  VI,  317-320,  322,  340-354, 
374. 

Beneficiary.  I,  500-502;  VI,  13-16,  40, 
47,  55-58,  120,  129,  141,  142;  VH, 
65,  99,  122,  123,  229-231,  237- 
240,  255,  263,  272,  273,  306,  307, 
342-361;  XIV,  145,  196-211,  214. 
of  a  trust,  in  general, 

defined,  VH,  229;  XIV,  196. 

acceptance  of  the  trust  by,  VH,  255, 
345. 

after-born  child  may  be,  VII,  343. 

alien  as,  VH,  342. 

animal  as,  VII,  344. 


assignee   of  a  chose   in   action   dis- 
tinguished from,  VII,  240. 
bankruptcy  of  trust  estate,  rights  of, 

vn,   237. 
bill  in  equity  by,  to  compel  trustee 

to  perform  his  duties,  VII,  238, 

357. 
cannot  destroy  the  trust,  VII,  329." 
capacity  of,  VII,  342. 
cestui   que   trust,    defined,    VH,    229, 

230. 
corporation    may   be    a,    when,    VII, 

342. 
Crown   in   England  may  be  a,   VII, 

342. 
equitable  interests  of,  VII,  123. 
essential  to  a  trust,  VII,  306. 
Government    of    the    United    States 

may  be,  Vn,  342. 
liabilities  of,  are  negligible,  VII,  349. 
may  create  a  trust  in  his  equitable 

interest,  VII,  307. 
natural  or  artificial  person  may  be, 

VII,  342. 
not  bound  by  the   contracts  of  the 

trustee,  VII,  349. 
notice  to,  whether  necessary  to  cre- 
ate a  trust,  vn,  255. 
not  liable  for  torts  committed  in  the 

administration    of    trust,    VH, 

349. 
not  the  owner  of  the  trust  property 

strictly  speaking,  VII,  352. 
"object"  used  as  equivalent  to,  VII, 

342. 
of  private  trusts,  must  be  definite  or 

ascertained,    vn,    343. 
owner    of    claim    against    the    trust, 

vn,    352. 
refusal  of  the  trust  by,  VTI,  345.  , 
remedies  of,  Vn,   350-361. 
action  at  law  for  money  had  and 

received.   VII,   350,   351. 
against    the    trustee,    VII,    65,    99, 

352-355. 
are  against  the  person,  Vn,  239. 
at  common  law  for  personal  prop- 
erty, vn,  231. 
both    trust    property    and    trustee 

outside      the     jurisdiction     of 

court,   VII,  353. 
definite    sum     of    money    due    to 

beneficiary,  vn,  350. 
enforced  in  equity,  VTI,  350-352. 
equitable      defenses      allowed     by 

statute   to   be  set  up  in  legal 

actions,  VII,  351. 
impersonal,  VII,  357-361. 
land    the    subject-matter    of    the 

trust,  jurisdiction  of  court  over 

when  outside  of  state,  VII,  353. 
may    compel    the    performance    or 

non-performance     of     an     act, 

VII,  122,  355,  356. 
may    follow    the    trust    property, 

VII,   357-361. 
may  hold  trustee  personally  liable, 

vn,  356,  357. 
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Beneficiary — Continued. 

may   obtain   change   of  control  of 

trust  property,  VII,  356. 
personal,  VII,  350-357. 
to   compel   trustee    to   do   certain 

acts.  VII,  238,  357. 
to  enjoin  the  performance  of  acts 
detrimental     to    trust    estate, 
VII,  355. 
to   follow    trust   property   into   Its 

substitute,  VII,  129,  357-361. 
to    hold    trustee    for    amount    of 

property,   VII,    358. 
to    obtain    a    lien    on    substituted 
property  and  hold  trustee  for 
any  deficiency,  VII,  358. 
to    remove    trustee    from    control, 

vn,  357. 
to  restrain  removing  of  trust  prop- 
erty beyond  the  jurisdiction  of 
court,  VII,  356. 
to  retalte  trust  property,  VII,  358. 
to   subject   the    trustee    to    money 
liability,  VII,  357. 
resulting    trust   in    favor   of,    when, 

VII,  272,  273. 
rights  and  obligations  of,  VII,   345- 
349. 
alienation  or  encumbrance  of  in- 
terest, VII,  347,  348. 
do  not  include  actual  use  or  occu- 
pation  of  trust  property,   VII, 
346. 
intent    of    settlor    to    allow    bene- 
ficiary   to   use    the    trust    res, 
VII,   347. 
to  call  on  trustee  for  conveyance 
of  the  trust  property,  VII,  347. 
to  demand  an  inspection  of  books 
and  documents,    VII,    346,   355. 
to   discharge    obligations,    not   the 
right   of  beneficiary,  VII,   348. 
to  have, 
third   persons   refrain    from    in- 
juring   the    trust    estate,    VII, 
348. 
trust  carried  out  by  trustee,  VII, 

345. 
trustee    collect   income   and   pay 

expenses,  VII,  346. 
trustee  refrain  from  all  breaches 
of  trust,  VII,  346. 
to  know  whether  his  Interests  are 
being     protected     by     trustee, 
VII,  346. 
to  vote  the  stock  of  corporations, 
not    the  .  right    of    beneficiary, 
vn,  348. 
settlor  may  be  the,  VII,  343. 
state  may  be  a,  VII,  342. 
trustee  under  duty  to  convey  trust 
property  to  the,  when,  VII,  263. 
trustee    with    other   person    may  bo 

the,  VII,  343. 
trust  exists  solely  for  the  benefit  of 

the,  VII,  329. 
unincorporated    association   a  valid, 
when,  VII,  344. 


who  may  be,  VII,  342-345. 
under  a  contract,  rights'  of,  I,  500-502. 
under  an  insurance  policy  in  general, 

XIV,  196-207. 
defined,  XIV,   196. 

designation    of    beneficiary    by    In- 
sured, XIV,  145. 
exemption    of    beneficiary    from    the 

payment   of   debts    of   the    in- 
sured, XIV,  214. 
rights     of     creditors     to     insurance 

where  debtor  is  a  beneficiary, 

Xrv,   209-211. 
under   a   fire    Insurance  policy,   rights 

of,  XIV,  196-200. 
bailees,  XIV,  197. 
lessees,   XIV,    197. 
life  tenants,  XTV,  197. 
mortgagors    and    mortgagees,    XIV, 

196,   198-200. 
owners    of    limited    Interests,    XIV, 

196,   197. 
under   a   life   insurance   policy,    rights 

of,  XIV,  200-207. 
an  estate  of  beneficiary  under  a  life 

insurance    policy    upon    death 

of  beneficiary,  XIV,  203. 
assignee    of    a    beneficiary's    rights 

under  a  lite  insurance  policy, 

XIV,  203. 
beneficiary,      whether      cestui      que 

trust  or  beneficiary  of  a  trust, 

xrv,  201. 
death    of   beneficiary,    effect   of,   on, 

XIV,   203,    204. 
position  of  beneficiary,  XrV,  200,  201. 
rights  vested,  when,  XIV,  202. 
to  the  surrender  value,  when,  XIV, 

207. 
upon    murder    of   insured   by   bene- 

•     ficlary,  XTV,  203. 
where, 
beneficiary    is    designated    subject 

to  a  condition,   XIV,   204,   205. 
beneficiary  is  designated  uncondi- 
tionally, XIV,   202-204. 
Insured  does  not  reserve  right  to 

change   beneficiary,    XIV,    200- 

202. 
insured   reserves    right   to   change 

beneficiary,  XIV,  205-207. 
under   a   will,    VI,    13,    15,    16,    40,    47, 

55-58,  120. 
alien  as,  VI,  13,  15,  55,  56. 
company  as,  VI,  57. 
corporation  as  a,  VI,  56,  57. 
death  of,   before  testatorj    effect  of, 

VI,   129. 
foreign  corporation  as  a,  VI,  57. 
general  rule  as  to  who  is  a,  VI,  55. 

exceptions  to,  VI,  55-58. 
illegitimate    child   as   a,    VI,    16,    40, 

57,   58. 
municipal  corporation  as  a,  VI,  57. 
murderer  of  the  testator  cannot  bo 

a,  VI,  57. 
rights  of, 
under  a  valid  will,   VI,    47. 
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when  a  former  will  is  found  after 
distribution    of    testator's    es- 
tate, VI,  141,  142. 
under  modern  statutes,  VI,  65-58. 
United  States  as,  VI,  57. 
unlawful  society  cannot  be  a,  VI,  57. 
who  may  take  as,  VI,  55-58. 

Benefit  of  the  Clergy, 

allowed,  when,  XV,  76,  88. 

not  allowed,  when,  XV,  74,  82,  93,  102. 

Benefits/ 

conferred,  recovery  for,  VII,  421-436. 
by  mistake, 
considerations    affecting    recovery, 

VII,   421-429. 
particular    applications,    VII,    429- 
436. 
under    contractual    agreement,    VII, 
437-452.^ 
breach   of   contract   by  defendant, 

VII,  450,  451. 
breach    of    contract    by    plaintiff, 

VII,  447-450. 
unenforcible  on  account, 

of  impossibility  of  performance, 

Vn,  444-447. 
Statute  of  Frauds,  VII,  437,  441- 

444. 
void  for  illegality,  VII,  437-441. 
under  duress,  VII,  390-400. 
compulsory,  what  constitutes,  VII 

390,  391. 
Interference    with    business,     VII, 

394-396. 
interference    with    real    property, 

VII,  393,  394. 
of  goods,  VII,   392,   393. 
of  the  person,  VII,  391,  392. 
refusal    of    public    officer    to    per- 
form his  duty,  VII,  396,  397. 
refusal  of  public   service  corpora- 
tion to  perform  its  duties,  VII, 
398,  399. 
usurious    interest,    compulsion    of 
plaintiff  to  pay,  VII,  399,  400. 
without  request,  VII,  414-420. 
discharge  of  defendant's  legal  ob- 
ligations, VTI,  414-417. 
preservation  of  life,  VII,   417,   418. 
preservation  of  property,  VII,  418- 
420. 
obligations    arising    from    receipt    of, 

VII,  368-374. 
tortiously  obtained  by  defendant,    re- 
covery for,   VII,   374-389. 
benefit,  what  is  a,  VII,  375-378,  382. 
conversion,  VII,  380-382. 
deceit,  VII,  385,  386. 
election  between  a  tort  action  and 
an    action    of   assumpsit,    VII, 
387-389. 
for  fee  and  salary  of  public  office, 

VII,   386,   387. 
Imprisonment  of  plaintiff,    VII,    374, 

384,  385. 
In  general,  Vll,  374,  375. 


property  of  plaintiff,  Vn,  378-380. 

trespass  on  land,  VII,  382,  383. 

trespass  to  the  person,  VTI,  383-385. 

use  of  property,  Vn,  379,  380. 

waiver  of  tort,  VII,  387-389. 
Bequests,  defined,  VI,  27,  28.     See  also 

Devise;  Legacy;  Wills. 
Betting.    See  Gaming. 
Bible, 

in  schools^  XI,  231,  232. 
judgments  of  Solomon;  I,  51,  52. 
money    changers    in    the    New    Testa- 
ment, IX,  429. 
Bibliography, 
admiralty  law,  XTV,  320. 
agency,  IV,  286. 

American  constitutions,  XI,  81,  82. 
attachment,  X,  498. 
bailments,  IV,  114. 
bankruptcy,  XII,  365. 
banks  and  banking,  IX,   459. 
common  law  pleading,  X,  146. 
conflict  of  laws,  XII,  111,  112. 
Congress,   powers  of,  XI,   183. 
constitutional  guaranties,  XI,  337. 
constitutions,  XI,  33. 
contracts,  I,   616. 
conversion,  n.  111. 
copyright,  XII,  470. 
corporations,   IX,   291. 
criminal  law,  ni,  258. 
criminal  procedure.  III,  340. 
damages,  XIV,  125. 
deceit,  II,  224. 
delamation,  n,  285. 
descent  and  distribution,  VI,  198. 
domestic    relations.   III,    509. 
elections,  XIII,   402. 
eminent  domain,  XI,  389. 
equity,  Vn,  227,  228. 
equity  pleading,  X,  277. 
estoppel,  VII,  499. 
evidence,  X,  429. 
executions,  X,  565,  566. 
extraordinary  remedies,  X,   627. 
extra-hazardous    occupations,    II,    438. 
fellow  servants,  II,  479.  _ 
good  will,  XII,  562. 
guardian  and  ward,  VI,  198. 
habeas  corpus,  X,  652,  653. 
insurance,  XIV,  285,  286. 
interference    with    domestic,    contrac- 
tual and  business  relations,  II, 
359. 
international  law,  Xn,  204. 
interpretation  of  statutes,  XIII,  436. 
interstate  commerce,  XII,   262. 
irrigation  and  water  rights,  VI,  392. 
judgments,  X,  565,  566. 
landlord  and  tenant,  VI,  314. 
law,   its   origin,    nature   and   develop- 
ment, I,  181. 
legal  cause,  II,  138. 
liens,  IV,  169. 

malicious   prosecution,    II,    312. 
medical   jurisprudence,    XTV,    376. 
mines  and  mining,  VI,  480. 
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mortgages,  Via,  422. 

municipal  corporations,  XIII,  258. 

naturalization,  XI,  484. 

negligence,   11,    19S. 

negotiable  instruments,  VIII,  177. 

parliamentary  law,  XIII,  445. 

partnership,  IX,  428. 

patents,  XII,  449. 

personal  property,  IV,  114. 

persons.  III,  509. 

pleading  in  civil  actions,  X,  146. 

pledges,  IV,  169. 

practice  in  civil  actions,  X,  205. 

President,  powers  of,  XI,   138,  139. 

public  officers,  XIII,   402. 

public  service  companies,  XIII,  141. 

quasi-contracts,  VII,  452. 

real  property,  V,  542. 

receivers,  IV,  481. 

relation  of  the  Union  and  the  States, 

XI,  114. 
right  of  privacy,  II,  392. 
sales,  IV,  438. 
suretyship,  Vni,  282. 
torts,   II,  12. 
trademarlcs,  XII,  520. 
-trespass,  II,    71. 
trusts,  VII,  361. 
unfair  competition,  XII,  562. 
wills,  VI,  198. 
Bicycles,     ordinance     regulating     the 

operafion  of,  Xin,  182. 
Bids,    for    municipal    contracts,    XIII, 
197,  198. 

advertising  for,  XIII,  197. 

letting  of  contract  to  lowest  bidder, 
XIII,  198. 

receiving  and  opening  of,  XIII,   198. 
Bigamy,  III,  19,  26,  82-87;  XI,   217. 
deflned.  III,  83. 

absence  of  one  of  the  parties  to  first 
marriage  for  seven  years,  III, 
84,   85. 
a  felony, 

at  common  law,  m,  83. 

under  some  state  statutes,  III,  83. 
a- misdemeanor  in  some  states.  III,  83. 
divorce,  effect  of,  on.  III,  84. 
first  marriage, 

invalid,  effect,  III,  84. 

voidable,  effect.  III,  84. 
intent  in,  HI,   19,  85-87. 
motive  in.  III,  26. 

persons    guilty    of,    not    granted    suf- 
frage, XI,  217. 
second  marriage  need  not  be  valid  to 
constitute,  XIII,  83,  84. 

Bilateral  Contracts,  I,  370,  371,  432. 

Billiard    Saloons,    municipal    licensing 

of,  xm,  219. 
Bill  In  Equity,  X,  211,  230-243,  248-256, 

259-261,  267-269,  272;  XV,  394. 
denned,  X,  211,  230. 
address  in,  X,  231,  232,  236. 
form  of,  X,  236. 


alternatives  in,  when  permitted,  X,  243. 
amendments  to,  X,  271,  272,  274;  XV, 

396. 
anticipates  the  defense,  X,  253. 
bill    with    double    aspect,    when    per- 
mitted, X,  243. 
caption  of,  X,  232. 

charging  part  of  the,  X,  232,  234,  235. 
claim  of  plaintiff  must  consist  of  cause 

of  action,  X,  230,  231. 
confederating  part  of  the,  X,  232,  237. 
defects  in, 
amendments  for,  X,  271,  272. 
overlooked  in  equity,  X,  271. 
demurrer  to,  X,  245-248.     See  also  De- 
murrer, to  bill  in  equity, 
filing  of,  X,  230. 
Charities,  X,  238. 
on  behalf  of  Infants,  X,  238. 
formal  parts  of  the,  X,  231-233. 
information  distinguished  from,  X,  230. 
interrogatory  part  in  the,  X,  232,  235, 

236. 
Introduction  in,  X,  232,  237. 
jurisdictional  clause  in  the,  X,  232,  237, 

238. 
multifariousness  forbidden  in,  X,   242, 

243. 
names, 
of  defendant  in,  X,  232,  237,  240. 
of  plaintiff  in,  X,  232,  237. 
pleas  to,  X,  244,   248-256,  259-261,  267- 
269,  272.     See  Pleas,  of  the  de- 
fendant to  a  bill  in  equity, 
practice  parts  of  the;  X,  233,  240-242. 
prayer, 
for  process,  X,  232,  239,  240. 
for  relief,  X,  232,  238,  239. 
replication   to,   X,    243,    244,    272.      See 

also  Replication, 
signature  to  the,  X,  233,  240,  241. 
of  counsel,  X,  240. 
of  plaintiff,  X,  240,  241. 
stating  part  or  premises  in,  X,  233,  234. 
supplementary    pleadings    to,    X,    273, 

274. 
ultimate  facts,  statement  of,  X,  232. 
under  federal  practice,  X,  232. 
verification  of  the,  X,  233,  241,  242. 
defined,  X,  241. 
not  a  matter  of  form,  X,  241. 

Bill  of  Discovery,  X,  231,  247.    See  also 

Discovery, 
demurrer  to  a,  grounds  for,  X,  247. 
statement  of  grounds  for,  X,  231. 

Bill    of    Exceptions,   HI,    334;     X,    171, 

196,  199,  201,  202;    XIV,  683,  684. 
contents  of;  X,  201. 
defined,  in,  334. 
as  part  of  the  record,  HI,  334. 
caption  and  conclusion,  form  of,  XIV, 

683,   684. 
filing  of,  time  for,  X,  196,  199,  202. 
prepared  usually  by  court  reporter,  X, 

201. 
transcript  of  proceedings  during  trial, 

necessary  to,  X,  171,  201. 
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Bill  of  Exchange, 

defined,  VIII,  2,  3. 

acceptance  of,  Vni,  76-84. 

acceptance  by  Secretary  of  War,  no 
recovery  against  United  States 
on,  XIII,  370. 

acceptor  estopped  as  to  the  signature 
of  the  drawer  only,  VII,  481. 

acceptor  of,  admits  existence  and  ca- 
pacity of  drawer,  VII,  480. 
admission,  the  character  of  efitoppel, 
VII,  480. 

alternate  drawees,  VIII,  48,  49. 

alteration  of,  acceptor  not  estopped  to 
deny  validity,  VII,  481. 

assignment  of,  IV,  152. 

created  to  supply  a  great  commercial 
need,  VIII,   17. 

doubt  as  to  whether,  rules  of  con- 
struction, VIII,  65,  66. 

drawee  of  a,  must  be  certain,  VIII, 
47,  48. 

drawer  adihits  the  existence  and  ca- 
pacity of  tbe  payee,  VII,  480. 

English  Act,  VIII,  9,   42,  73. 

foreign  bill,  VIII,  2,  3;    XIV,  605. 

forgery  of,  III,  241,  247. 

form  of,  VIII,  3,  4;    XIV,  605. 

incomplete  instrument,   VIII,  73,   74. 

inland,  VIII,  2,  3. 

must  be  paid  in  money,  VIII,  19-22. 

must  contain  an  order,  VIII,  16-19. 

must  not  contain  an  obligation  to  do 
anything   in   addition    to   pay- 
ment of  money,  VIII,  22-25. 
authority  to  confess  judgment,  VIII, 

24-25. 
authority  to  sell  collateral  securities, 

Vtll,   23,  24. 
election  to  require  something  in  lieu 

of  money,  VIII,  22,  23. 
waiver  of  exemptions,  VIII,  25. 

"'pay  to  order,"  VIII,  18. 

"please  pay  to-  order,"  VIII,  18. 

notice  of  dishonor  of,  X,  368. 

signature  to  a,  VII,  481;  VIII,  13, 
67,  68. 

surrender  of  bill,  upon  payment,  XII, 
97. 

used  by  merchants  in  Italy  in  the  thir- 
teenth century,  VIII,  1. 

Bill  of  Lading, 

defined,  IV,  322;    XIV,  306. 

carrier  may  require  bill  for  delivery 
of  goods,   IV,   322. 

delivery  by  carrier  according  to  terms 
of,  XIII,  99. 

discharge  of  carrier^  for  liability  on, 
when,  I,  595,  596. 

for  goods  never  received  by  carrier, 
validity  of,  IV.  329. 

for  goods  no  longer  in  carrier's,  pos- 
session, validity  of,  IV,  329, 
330. 

forgery  of,  m,  241. 

form  of,  XIV,  603,  604. 


given    consignor    having    no    title    to 

goods,  IV,  328,  329. 
in  shipping,  XIV,  306,  307. 
given  by  master  does  not  bind  owner 

of  vessel,  when,  XIV,  307. 
"perils  of  the  sea,"  clause  explained 
and  applied,  XTV,   307. 
under  the  Harter  Act,  XTV,   308,  309. 

See  also  Harter  Act. 
law  requiring  uniform,  XI,  87. 
nature  of,  IV,  322. 
-negotiability  of,  IV,  324-327. 

as    representing    the    title    of    the 

goods,  IV,  324,  325. 
custom  of  merchants,  IV,  325,  326. 
extent  of,  IV,  325,  326. 
legislation  with  reference  to,  IV,  326, 
327. 
transferred    by    Indorsement,    IV, 

324,  325. 
Uniform  Bills  of  Lading  Act,  pro- 
visions of,  IV,  326,  327. 
Uniform  Sales  Act,   provisions  of, 
IV,  327. 
order  bill,  IV,  323. 
defined  by  Sales  Act,  IV,  323. 
a  representative  of  title,  IV,  324. 
negotiability  of,  IV,  324-327. 
risk  of  loss,  IV,  327,  328. 
bill  of  lading  in  name  of  buyer,  IV, 

■  327,  328. 
bill  of  lading  in  name  of  seller,  IV, 
328. 
"spent  bill,"  IV,  330. 
Btate  taxation  of  interstate,  Xn,   211, 

212. 
straight  bill,  IV,  322,  323. 
the  bill  regarded 
as  representative  of  title,  IV,  324. 
by  business  men  as  representing  the 
goods  themselves,  IV,  324,  325. 
the    bill    when    not    representing    the 
goods,  rv,  328-330. 
consignor   having   no   title,    IV,   328, 

329. 
goods  never  received  by  carrier,  IV, 

329. 
goods  no  longer  in  carrier's  posses- 
sion, IV,  329,  330. 
Uniform    Bills   of   Lading   Act,   provi- 
sions in  regard  to  negotiabil- 
ity, 326,  327. 

Bills  of  Lading  Act,  IV,  326,  327. 

BIN  of  Rights, 

the  Constitution  as  a,  XI,  185-201. 
constitution  of  liberty,  as  a,  XI,  21. 
English  bill  of  rights  of  1689,  I,  146. 
federal,  XI,  21,  23,   42-45,   190-192,  199- 
201,   499,   500. 
adoption,  1790,  XI,  23. 
applicable    to   exercise    of    power   in 

territories,  XI,  199-201. 
limits  power  of  federal  government 

only,   XI,    191,    192. 
text  of  amendments  one  to  ten,  XI, 
499,  500. 
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Bill  Of  Rights— Continued. 

in  state  constitutions,  XI,  22,  54,  189, 

190. 
some  of  these  guaranties  borrowed  in 

substance  from  English  ooristl-; 

tutional  documents,  XI,  189. 

Bill*  and  Notes.  See  also  Bill  of 
Exchanges;     Bill    of    Liading; 

actions  on,  X,  69,  76,  87,  172;  XV,  139. 

admissions  of  prior  holder  of  ne- 
gotiable paper  Inadmissible 
against  purchaser  for  value, 
X,  422. 

accommodation  paper,  power  of  cor- 
poration to  make  or  endorse, 
IX,  126,  127. 

agent,  authority  of,  to  execute  nego- 
tiable paper,  IV,  231,  232,  235. 
236.  ,. 

acts  and  conduct  of  principal  which 

amount  to  estoppel,  IV,  231. 
does  not  arise  from  relation  of  prin- 
cipal and  agent,  TV,   231. 
Indorsement  on  check,  IV,   231,   232. 
name  of  principal  as  promisor  must 

appear  on  paper,  IV,  235. 
of  corporations,  rv,  235,  236. 
paper    should    clearly    show    on    the 
face  who  principal  is,  IV,  235. 
strictly  construed,  IV,  231. 

agent,  liability  on,  IV,  262. 

assignment  distinguished  from  nego- 
tiability, I,  512. 

bona  fide  purchases  of  stolen,  IX,  236. 

codification  of  the  law  of,  I,  71 ;  VIII. 
9-11. 

collection  of,  by  administrator,  XII, 
97,  .98. 

condition  sales  notes,  VIII,  30,  31. 

contingent  undertaking,  VIII,  25,  30. 

conversion  of,  II,  110,  111. 

distinction  "of,  from  common  law  con- 
tracts, VIII,  7. 

evidence,  admissibility  of,  to  show  de- 
fendant to  be  a  co-surety  on 
note,  X,  326. 

formal  requisites,  VXH,  12-58. 

forms  of,  XrV,    603-606. 

fraudulent  transfer,  injunction  against, 
Vn,  69,  70. 

garnishment  of  holder  of  promissory 
notes,  X,  483,  484. 

generally,  XV,  141. 

history  of,  VJII,  1,  2. 

holder  of  negotiable  instrument,  no- 
tice by  lis  pendens,  Vn,  195. 

incomplete  instruments,  VIII,   72-75. 

larceny  of,  HI,  164,  165. 
at  common  law,  ni,  164. 
under  statute  in  England  and  United 
States,  in,   165. 

law  of,  inception  of,  VIII,  1. 

lost  or  stolen,  recovery  of,  IX,  236. 

modern  statutory  enactments,  VIII, 
9-11. 

must  be  payable  in  money,  Vin,  19-22. 


must  not  contain  an.  obligation  to  do 
anything   in   addition    to   pay- 
ment of  money,  VIII,  22-25. 
must   show   on   face   amount .  of   obli- 
gation, VIII,  32. 
national  banks, 
may  eertify  checks,  IX,  440. 
may  guarantee  promissory  notes,  IX, 
.441.  ,  .. 

nature     and     general     chara.eteristlcs, 

Vin,  5-9.  ■"' ' 

negotiable  paper  must  have  an  uncon- 
ditional money  value,  VIII,  23. 
partners,   liability  of,   on  a  note  exe- 
cuted by  a  partner  after  death 
i  of  a  partner,  IX,  416. 

partners,   power   of,    to   execute   com- 
mercial paper  for  partnership, 
IX,  359,  361. 
parties  to, 
capacity  of,    estoppel   to   deny,   VII, 

480,  481. 
signature  of,   estoppel  to  deny,  VII, 
481. 
promissory  note  secured  by  mortgage, 

VII,  150.. 
proftiissory  note, 
in  payment  of  accounj,  I,  450. 
negotiable,  I,  512. 
power  of  corporations  to  issue,  IX, 

125,   126.'-       '      ».>.;.«. 
sale  of,  within  the  iStatute'  of  Trauds, 

I,  465.  •. 

signature  necessary  to,   VIII;    12-14. 
special  law   governing  the   contrac- 
tualbbligation  as  created  by, 
I,  89. 
surrender  of  a  note',  an  effective  dis- 
charge', I,  591. 
writing,  must  be  in,  VIII,  12. 
Bills  of  Attainder.    See  Attainder. 

Bills  of  Credit, 

not  legal  tender,  XI,  144. 

power  of  Congress  to  emit,  XI,  143. 

states  may.  not  emit,  XI,  93,  491. 

Bills  of  Peace,  VII,  82-88.  See  Multi- 
plicity of  Suits. 

Bills  of  Sale.    See  Sales. 

Birds,  power  of  Congress  to  protect 
mig^^tory,  XI,  145. 

Birth, 

declarations  of,  as  evidence,  X,  312, 
313. 

entry  in  books  of  midwife  as  evidence 
w  of,  X,  325,  326. 

Blacklists,  XV,  54. 

Blasphemy,  in,  66-68. 

defined.    III,    66. 

may  be  punished  criminally,  HI,  67,  68. 

Blasting,  liability  for  injury  from,  n, 
395. 

Blockade, 

defined,  Xn,  193. 

declaration   of,   Xn,    193. 

effective,  what  amounts  to,  XII,  193. 
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Blockade — Continued. 
law  of,  XII,  193,  ^94. 
neutral  vessels  may  be  captured   for 

breach  of,  XU,   194. 
pacific, 
defined,  XJI,  174. 

does  not  affect  neutrals,  XII,  174. 
right  of  one  enemy  to  blockade  other 
enemy's  ports,  XII,  188.  > 

Blood  of  Flrat  Purchaser,  VI,  9,  10. 
Blood  (tains, 
Identification  of,  XIV,  335-337. 

to   ascertain  if   human  blood,    XIV, 

335. 
to  determine  if  blood  is  venous,  ar- 
terial or  menstrual,  XIV,   337. 

Boarding  and  Lodging  House  Keeper*^ 
bailees  for  a  consideration,  IV,  111. 
liability  of,  for  care  of  goods  of  board- 
ers, rV,  107,  111. 
liens  of,  IV,  127,  128. 
not, 
gratuitous  bailees,  IV,  111.  , 

innkeepers,  IV,  107, 
insurers,  rV,  111. 
ordinance    requiring   the    reporting   of 

the  names  of  lowers,  Xlli,  183. 
Boards    of    Commissioners,    as    joint 

agents,  IV,  189. 
Bona  Fide  Purchasers,  II,'  103-107. 
attaching  creditors  when  not,  II,   107. 
conveyance  by  mortgagor  to  mortga- 

.     gee,  Vni,  361,  362. 
defense,  equitable,  Vll,  205. 
for  value  of  a  note,  VIII,  125. 
from  conditional  vendees,  II,  106,  107. 
from   vendor    having    defeasible    title, 

II,   103,   104. 
title  good  against  plaintiff  when,  II, 

103,  104. 
from  vendor  having  no  title,  II,   104- 

106. 
assumption      of      title      by     vendee 

amounts  to  conversion,  II,  105. 
Edmunds    v.     Merchants'    Despatch 

Co.    illustrating    rule,    II,    105, 

106. 
how  question  may  arise,  VII,  205,  206. 
is  a  quitclaim  grantee  a,  VII,  204. 
of  land  subject  to  a  legal  mortgage, 

VIII,  338. 
the  payment,  VII,  202,  203. 
valuable  consideration,  VII,  201,  202. 

Bonds, 

action  of  trover  for  the  wrongful  con- 
version of,  n,   84.  • 
as  choses  in  action,  IV,  6. 
as  incorporeal  property,  IV,  5. 
forgery  of.  III,  241. 
indemnity  of  penal  bonds, 

consideration  for,  XII,  64,  65. 

forms  of,  XII,  607-611,  671-677. 
in  attachment  proceedings,  X,  446-449, 
454-456,  466. 

amendment  of,  X,  466. 

"bail  bond"  explained,  X,  455,  456. 


before 'Obtaining  attachment,  X,  446- 
449. 
approving  of,  X,  447. 
execution  of,  X,  448. 
form  of,  X,  446,  447. 
Insufficient  bond  may  be  increased, 

X,  449. 
runs  to  the  state  under  soma  stat- 
utes, X,  447. 
sufficiency  of,  X;  446. 
surety  on,  X,  448,  449. 
terms  of,  X,  446. 
the  obligee,  X,  447,  448. 
where     attachment     is     sued    out 
against  all  of  several  defend- 
ants, X  447. 
by  defendant  in  order  to  retain  pos- 
session   of   attached    property, 
X,  454,  455. 
discharged  when,  X,  456. 
objects  of,  X,  455. 
permitted   in  some  states,  X,  454. 
dissolution  bond,  X,  455,  456. 
"forthcoming    bond"     explained,    X, 

454,  455. 
purpose  of,  X,  466. 
in  garnishment  proceedings,  X,  488. 
statutory  requirements,  X,  488. 
where  proceedings  are  begun, 
after    recovery    of    judgment,    X, 

488. 
before    recovery   of   judgment,    X, 
488. 
of  administrators   and    executors,    VI, 

150,  151. 
of    bankrupt    retaining    possession    of 

the  property,  Xn,  364. 
of  depositories  of  money  of  bankrupt 

estates,  XH,  357,  358. 
of  governmental  agent,  1.,  ill,  478. 
of  guardians,  VI,  189,  190. 
of  infant  in  criminal  case,  I,  471. 
of  marshal  of  the  United  States  courts 
when  given  possession  of  bank- 
rupt's property,  Xn,  363. 
of  railroad,  power  of  another  railroad 
corporation   to   guarantee,    IX, 
133. 
of  receivers,  IX,  466. 
of  referees  and  trustees  in  bankruptcy, 
xn,  341,  342. 
amount  of,  XII,  341. 
entered   to   the   United   States,   XII, 

341. 
evidence  of  the  actual  value  of  prop- 
erty filed  by  sureties,  XII,  342. 
filed  in  office  of  the  clerk  of  court,. 

XII,  342. 

suit  upon,  xn,  342. 

of  trustees,  VII,  311-313. 

bond    as    executor   will    not    furnish 

security  as  trustee,  VII,  312. 
equity  may  require,  VII,  312. 
for   faithful    performance   of  duties, 

vn,  311. 
if   settlor   expressly   states   that   no 
bond  required, .  VII,  312. 
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Bonds — Continued. 
order   of   court   requiring,    Vn,    312, 
313. 
of  United  States,  state  may  not  tax, 

XI,  100,  404. 

personal  liability  of  public  offlcers  on 

their  official,  XIII,  366. 
power  of  municipal  corporation  to  is- 
sue, XIII,  200,  201. 
sale   of,    regarded   within   the   Statute 

of  Frauds,  I,  465. 
trust  fund  may  be  invested  in, 
federal  bonds,  VII,  327. 
municipal  bonds  approved  by  court, 

VII,  327. 
railroad    bonds    approved    by    court, 

VII,  327. 
state  bonds,  VII,  327. 

Bones,  identification  of,  XTV,  334. 

Bonus, 

to  agent  from  third  party, 

not  permitted,  IV,  241,   242. 

principal  may  recover   in   damages, 
IV,  242. 
Books, 

action  of  trover  for  the  wrongful  con- 
version of,  II,   83. 
copyright  of, 'XII,  455,  456,  459,  460. 

boolcs    defined    by    copyright    office, 

XII,  456. 

compilations    or    abridgments,    XII, 
455. 

deposit  of  two  copies  in  the  Library 
of  Congress,  XII,  459. 

in  language  other  than  English  pub- 
lished abroad,  XII,  457. 

in  raised  characters  for  the  use  of 
the  blind,   XII,   457. 

in  the  English  language  must  be  set 
up   and  printed  and  bound  in 
United  States  to  be  subject  to, 
Xn,  457,  460. 
marks    of    publishers    may    be    trade- 
marks,  XII,    493. 
names    of,    not    considered    as    trade- 
marks, XII,  492,  493. 
of  Authorities.    See  Authorities  of  the 
Law. 

Bottomry  Bonds,  XIV,  300. 
defined,  XIV,  300. 

bind  the  ship  and  the  cargo,  XIV,  300. 
Boundaries,  V,   332-342.     See  also  In- 
ternational Boundaries, 
agreement  to  make   a  creek  a  boun- 
dary line,  must  be  in  writing, 
I,    460. 
ambiguities  in,  V,  332. 
distinction  between  latent  and  pat- 
ent, V,  332. 
in  deeds,  agreement  to  remedy,  not 
within    Statute   of   Frauds,    V, 
333. 
latent,  defined  and  examples  of,   V, 

332,  333. 
patent,  defined  and  examples  of,  V, 
332,  333. 


certainty  in,  importance  of,  V,  332. 
courses  and  distances,  to  ascertain,  V, 

336. 
evidence  to  locate,  V,  334. 
fences  as,  V,  334. 

fixed  by  acts  of  parties,  V,  333,  334. 
highway  as  boundary,  V,  337,  338.    See 
also  street  as  boundary,  under 
this  heading, 
"along  a  highway,"  V,  337. 
legal  presumption  in  respect  to,   V, 

337. 
question  one  of  intention,  V,  337. 
"to  a  highway,"  V,  337. 
"upon  a  highway,"  V,  337. 
lake  as  boundary,  V,  341,  342. 
monument, 

artificial,  V,  336,  337. 
building  as,  V,  ^37. 
governs  when,  V,  336. 
natural,  V,  335-337. 
whether  center  of,   is  boundary,   V, 
336,  337,  341. 
of  states,  fixing  of,  purely  a  political 

question,  I,  209. 
of  sovereign  states,  effect  of  annexa- 
tion on,  xn,  126. 
once  fixed,  construction  of,  a  judicial 

_     question,  II,  209. 
oral  agreements  making  a  certain  line 
the  boundary,  valid,  when,  II, 
459. 
parol    evidence    to   locate,    admissible, 

when,  V,  334. 
pond  as  boundary,  V,  341,  342. 
river  as  boundary,  V,  341. 
"to  the  river  and  thence  along  the 
river,"  V,  341. 
statutory  methods  of  determining,  V, 

335; 
Btreet  as  boundary.     See  also  highway 
as  boundary,  under  this  head- 
ing, 
"along  the.  side  of  the  street,"  con- 
strued, V,  338. 
on  street  not  yet  constructed,  V,  340. 
when  street  is  vacated,  V,  340,  341. 
where  distances  reach  only  to  edge 

of  street,  V,  338,  339. 
where  street  is  on  edge  of  lot  and 
wholly  on  land  of  one   owner, 
V,  339,  340. 

Boxing  Match, 

liability  of  participants  in, 

for  personal   injuries    to   bther  par- 
ticipant, II,  47. 

for  killing  other  participant.  III,  138. 

Boycott,  II,  347-352. 
defined,    II,    347,    348. 
coercing, 

of  customers  to  withhold  their  pat- 
ronage, 11,  350,   351. 
of  material  men  not  to  sell  to  boy- 
cotted person,  n,  350-352. 
of  third  persons,  II,  ^49. 
of   workmen   to   quit   their    employ- 
ment, II,  349,  350. 
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Boycott — Co^ftinued. 

injunction  against,  VII,  60,  61;  XV,  54. 

intimidation,  n,"350. 

malicious    interference    witli    business 

by,  Xy,  51,  53,  54. 
methods  pursued  in,  II,  349,  350. 
primary, 

defined, '11,  348. 

regarcfed  as  lawful,  II,  348,  349. 
secondary,  II,   349. 

Breach    of    Contract.      See    Contract, 
breach  of.    . 

Breach  of  Promise  to  Marry,  III,  411- 
416;    X,  137,  637;    XIV,  54,  709, 
710. 
defined,  III,  412. 
action, 

brought  by  infant,  adult  cannot  set 
up  infancy  as  a  defense,  ni, 
386. 

for.  III,  412;  X,  137,  637. 

form  of,  XIV,  709,  710. 
circumstances  excusing,  III,  413-416. 

contract  against  public  policy.  III, 
413,  414. 

fraud,  III,  413,  415,  416. 

illness  and  disease,  silence  as  to, 
III,  415,  416. 

infancy  of  the  defendant,  III,  416. 

knowledge  that  one  of  the  parties  is 
already  married,  HI,  414. 

misstatements,  III,  415. 

mutual   release   of   the   engagement, 
ni,  416. 
damages  for,  III,  411,  412,  416. 

for  probable  solitude,  unmerited  dis- 
grace and  wounded  spirit,  III, 
412. 

incapacity  of  parties.  III,  413. 

in  case  of  seduction.  III,  416. 

measure  of,  III,  412. 

mental  suffering,  HI,   416;    XIV,   54. 

request  for   performance  before   ac- 
tion for.  III,  413. 
executory  agreement  to  marry.  III,  411, 
412,  414. 

immoral  consideration,  founded  on, 
void.  III,  412. 

knowledge  that  one  of  the  parties  is 
married,  in,.  414. 

must  be  mutual,  II,,  412. 

not  within  Statute  of  Frauds,  m, 
412. 

upon  one  of  the  parties  securing  di- 
vorce, void.  III,  414. 

upon   the   death  of   the  husband   or 
wife  of  one  of  the  parties,  void, 
III,  414 
111  conduct  a  ground  for.  III,  411. 
specific    performance    of    promise    will 
not  be  granted.  III,  411. 

Breach  of  the  Peace, 

acts  tending  to,  in,  79,  80. 
indictable  when,  in,  79,  80. 

Breach  of  Warranty.    See  Warranty. 


Bread,  regulation  of  the  price  of,  XIII, 
3,  180. 

Bribery,  ni,  75,  76;    XI,  135;    XIH,  320, 

321;    XV,  74,  98,  101. 
defined,   in,    75;     XIU,    320,    321;    XV, 

101. 
at  elections.  III,  75,  76. 
as  a  disqualification  for  public  office, 

Xin,  320,  321. 
in, 

England,  Xni,  320. 
United  States,  XIII,   321. 
President  may  be  tried  by  Senate  for, 

XI,  135. 

Bridges, 

construction  of,  XHI,  170,  172,  237. 
liability   of   railroad    for   negligently 

constructing,  Xni,  113. 
municipal    taxation    for,    Xm,    170, 
172,  253. 
interstate, 
building  of,  regulation  of,  under  the 
commerce  clause,  XII,  217,  219. 
tolls  of,  regulation  of,  XII,  219.         • 
transportation    over,    regulation    of, 
under    commerce    clause,    XII, 
.    210,  219. 
lisibility  of  municipal  corporations, 
for  injuries  resulting  from  failure, 
to    keep    bridges    in    repair,    Xin, 

237,  238. 
to  provide  proper  guards  and  rail- 
ings, XIII,  237. 
to  warn  public    of  the   dangerous 
condition  of  bridges,  Xin,  238. 
no  admiralty  Jurisdiction  for  injury  to 
a,  caused  by  negligent  naviga- 
tion of  a  vessel,  XIV,  296. 
proprietors  of,  not  considered  as  car- 
riers, XIII,  77. 

Briefs, 

defined,  X,  203. 

on  appeal,  X,  203,  204. 

skeleton  form  of,  XIV,  684,  685. 

Broker.     See  also  Factor, 
defined,  IV,  280. 
appointment  of,  IV,  281. 
as  agent,  IV,  175,  280-284. 
bill,  IV,  280.J 
cannot, 

act  for  both  parties,  rv,  282. 

buy  or  sell  to  himself,  IV,  282. 

delegate  his  authority,  IV,  282. 
duties  and  liabilities  of,   IV,   282,   283. 
exchange,  IV,  280. 
has  no  general  lien,  TV,  284. 
implied  powers  of,  IV,  281,  282. 
insurance,  IV,  280. 
merchandise,  IV,  280,  281. 
money,  TV,  280 
ordinary  skill   and    diligence    required 

of,  rv,  282. 
purchase  of  stolen   government 'bonds 
by,  n,  110. 

as  agent,   not  liable  for  conversion, 
II,   110. 
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Broker — Continued. 
as  owner,    liable   for  conversion,   II, 
110, 
real  estate,  IV,  280. 
right  of,  IV,  283,  284. 
as  against  third  persons,  IV,  284. 
to  compensation,  costs  and  expenses, 
IV,  283,  284. 
sale  by,  of  goods  purchased  from  one 

having  no  title,  II,  108. 
ship,  IV,  280. 
stock,  IV,  76,  280,  281. 

Budget,  XIII,  249. 

Buggery.     See  Sodomy. 

Building  Contracts,  , 

form  of  agreement,  XIV,  585,  (686. 

impossibility  of  performance,  I,  583. 

liquidated  damages  in,  XIV,   13,  14. 
cases  distinguishing  liquidated  dam- 
ages and  penalty,  XIV,  13,  14. 
test    whether    amount    stated    is    In 
nature  of  a  penalty,  XIV,  13. 

payment  to  be  made  on,  upon  approval 
by  architect,  I,   553. 

specific  performance  of,  VII,  15-17. 

Buildings, 

changing,  destroying  or  removing,  as 

acts  of  waste,  VII,  44,  45. 
condemnation  of  unsafe,   XI,   295,,  296. 
erected    on    another's    land,    damages 

for,  XIV,  47. 
fall  of  building,   effect  of,   on  fire  in- 
surance policy,  Xrv,  237; 
making    repairs    on,    when    considered 

as   increasing  the   risk  In  fire 

insurance,  XIV,   221. 
not  subject  to  larceny.  III,  161. 
ordinances  forbidding  the  repairing  of 

frame  buildings,  invalid,  when, 

xrv,  178. 

Burden  of  Proof, 

defined,  X,  415. 

examples  of,  X,  414,  415,  418. 

goes  forward  with  the  evidence,  X, 
414,  415. 

in  actions  based  on  negligence,  II,  171, 
172. 

in  the  establishment  of  extralateral 
right  in  veins  of  minerals,  VI, 
451. 

on  defendant,  when,  X,  415,  416. 

on  party  alleging  abandonment  of 
water  rights,  VI,  372,  373. 

on  person  dealing  with  agent  to  shoW' 
that  he  exceeded  his  authority, 
IVj  232,  233.  ^ 

on  petitioner  for  diversion  of  appro- 
priated waters  to  show  that 
stream  will  suffer  no  diminu- 
tion, yi,  368. 

on  plaintiff,  when,  X,  415,  416. 

on  seller  to  show  that  retention  of 
possession  by  him  was  not 
fraud  on  ct-editors,  IV,  368. 

operation  of  the,  X,  415,  417. 


presumption,    effect   of   a,    on    the,   X, 

417,  418. 
shifting  of  the,  X,  416,  417. 
which  party  has  the,  must  be  learned, 
sometimes  from  pleadings,  X,  415. 
sometimes  from  substantive  law,  X, 
415. 

Burglary,  III,  10,  11,  23,  40,  41,  222-234, 

271,  294,  296,   299,  338;    XV,  74, 

87,  88. 
defined.  III,  222;  XV,  87. 
a  felony  at  common  law,  lit,  222. 
attempt  to  commit,   killing  of  person 

engaged  in,  justified  when.  III, 

40,  41. 

in  by  force.  III,  222-224;    XV,  87,  88. 
does  not  imply  an  injury,  HI,  222. 
force,  degree  of,  HI,  222. 
illustrations  of.  III,   222,   223. 
In  by  fraud.  III,  10,  224. 
out,  whether,   ni,  224. 
consent  to, 
a  defense.  III,  10. 
distinction      between      acquiescence 

and.  Ill,  10,  11. 
obtained  by  fraud.  III,  10,  224. 
distinction   between   larceny   and.   III, 

11. 
entry,  in,  224-227. 
defined,' III,  224. 
by  an  instrument.  III,  225,  226. 
by    fraud    considered    an    entry    by 

breaking,  ni,  224. 
by  the  person.   III,   224,  225. 
distinction  between  entry  by  an  in- 
strument   and    entry    by     the 
person.  III,  225,  226. 
need  not  be  at  same  time  as  break- 
ing, ni,  227. 
time  and  place  of,  m,   226,   227,  234, 
235,   294. 
indictment  for, 
at    common    law,    must    show    that 
crime  was  committed  at  night 
time,  in,  294. 
averment    that    crime    was    burgla- 
riously committed,  III,  296. 
description  of  real  property  in.  III, 

299. 
form  of.  III,  338. 
in  statutory  burglary.  III,  294. 
intent.   III,   23,   233,    234. 

concurrence  of,  HI,  233,  234. 
necessary  to  show   felonious  Intent, 

in,    233;     XV,   88. 
specific,  necessity  of.  III,  23. 
to   commit,    arson,    murder   or    raps 
suflScient,  III,   233. 
nocturnal  housebreaking,  XV,  87. 
place  entered,  HI,  227-233. 
at  common  law,  HI,  227. 
must     be     mansion,     or     dwelling 
house.  III,  227. 
booth  at  a  fair,  in,  228. 
dairy,  ni,   227. 
dweUings,  III,  227-233. 
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Burglary,    place    entered — Continued. 
manufacturing     establishment.     III, 

227. 
occupancy, 
abandoned.  III,  229,  230. 
double  character  of.  III,   231. 
Intention  to  return  to,  III,  230,  231. 
necessity  for.  III,  228,  229. 
outbuildings,  III,  232,  233. 
adjoining  dwelling  house.  III,   232, 

233. 
separated   from   dwelling,   III,    233. 
ownership,  III,  231. 
need   not  be   in  person   occupying 
dwelling,  HI,  231. 
shop,  ni,  227,  231,  232. 
stable,  in,  227. 
tent,  III,  227. 
time,  III,  226,  227,  234,  235. 
breaking   and   entering   must  b^  at, 
night   time,    HI,   227,    234,    294; 
XV,  87. 
need   not   be   the  same   night,   m, 

227,  234. 
statutory  breaking,  III,  235. 
when  night  begins,  III,  235. 
trial    for,    must    be    in    county    where 
burglary    was    committed.    III, 
271. 
venue.  III,  271. 

Burglary  Insurance,  XTV,  129. 
Burial  Grounds,  removal  of  body  of  a 
child  from,  damages  for,  XIV, 
53. 

Burial  of  tfie  Dead,  recovery  of  reason- 
able expenses  incident  to  the, 
VII,  416,  417^ 

Burns  and  Scalds, 

burn,  defined,  XIV,  351. 

death,    medico -legal    aspect   of,    from, 

XIV,  351,  352. 
scald,  defined,  XIV,  351. 

Business, 

account   books   of  a,    as   evidence,   X, 
326-331.       See  '  also      Account 
Book^ 
agent,  authority  of,  to  manage,  IV,  232. 
«n,tries  and  declarations  of  third  per- 
sons made  in  regular  course  of, 
as  evidence, 
an    exception    to    hearsay    evidence 

rule,  X,  331-335. 
are  primary  evidence,  X,  334. 
entrant  must  be  dead  or  otherwise 
unavailable  as  witness,  X,  331, 
333. 
entries    must    be    made    in    regular 
course  of  business,  X,  333,  334. 
how  proved,  X,  333,  334. 
rule  stated,  X,  331,  332. ' 
interferes   with,    tort   liability   for,   II, 
324-359;    XV,  21,  51-54. 
'     at  common  law,  II,  324. 

boycott,  II,  347-352.     See  also  Boy- 
cott. 


combination,    II,    338-343.       See   also 

Combination, 
competition,  II,  330-335;  XV,  52.    See 

also  Competition, 
justiflpation,  II,  327-335. 
competition  as,  II,  330-335. 
Justice  Holmes'  views,  II,  328,  329. 
Lord  Boweii's  views,  II,  329,  330. 
malice,  meaning  and   import  of,   II, 
335-338.    See  also  Malice. 
In  labor  disputes,  II,  336. 
Lord    Bowen's    view    on,    in    the 

Mogul  Case,  n,  336,  337. 
Lord  Watson's  view  in  the  case  of 
Allen  V.  Flood,  II,  337. 
picketing,  II,  353-356.    See  also  Pick- 
eting, 
questions  involved,  II,  326,  327. 
remedies,  XV,  54. 

right  of  non-interference  formulated, 
II,  324,  325;    XV,  21,  51-54. 
authoritative     statements     of    the 
character  of  the  right,  II,  325, 
326. 
relative  rights,  II,  324. 
strikes,  II,  343-347.    See  also  Strikes, 
test  of  liability,  XV,  53,  54. 
whether     interference     was,    legally 
wrong,  n,  326. 
"But  For"  Rule,  H,  114,  115,  178;    XV, 
57. 

Buyer,  in  sales  of  personal  property. 
See  Purchaser. 

By-  Laws, 

defined,  xm,  176. 
of  corporations, 
cannot  create  a  lien  upon  the  stock, 

IX,   244. 
power  to  make,  IX,  134. 
provide  for, 
calling   and    conducting   of    meet- 
ings, IX,   213,   243. 
corporate  officers,  IX,  243. 
number  of  votes  to  be  given  stock- 
holders, IX,  243. 
quorum,  IX,  243. 

voting  by   proxy,    manner  of,   IX, 
243. 
right    of   stockholder   to   make,   IX, 
243,  244. 

Bystander, 

accidental  hitting  of,  recovery  for  bat- 
tery, n,  17. 
Canada,  governmental  powers  of,  XI,. 

86. 
Canals,  - 

construction  of,  VI,  385,  386. 
eminent    domain,    right    of,    in,    VI, 

387,   388. 
laterals,  VI,  386. 
municipal  taxation  for,  XHI,  170, 172, 

253. 
rule    of    relation    back    applied,    VI, 

353,  386. 
sizes  vary,  VI,  385,  386. 
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Canali — Continued. 

distribution  of  water  for  Irrigation  by, 

VI,  386. 

grant  of  land  in  aid  of,  XI,  95. 
inter-ocean,     neutralization     of,     XII, 

133-135. 
liability    of    owners    of,    for    leaks    or 

breaks  in,  VI,  388.  , 

ownership  and  control  of,  VI,  388-392. 
Panama  Canal,  neutralization  of,  XII, 

133-135. 
regulation  of,  XIII,  3,  52. 
Suez  Canal,  neutralization  of,  XII,  133. 
Calendar  of  Cases,  preparation  of,  X, 

158. 

California, 

admitted  to  the  Union  in  1850,  VI,  400. 

board   of  land  commissioners   of,    VI, 
409. 

constitution  of,  amendments  adopted, 
XI,  59.  ^ 

discovery  of  gold  in,  VI,  400. 

early  mining  districts  and  mining  cus- 
toms of,   VI,    401-404. 

land  adjustment  in,  VI,  409. 

Cancellation, 

of  contracts,  I,  615,  616. 

of  instruments,  VII,    69-71. 
equitable    estoppel,     application    of, 

VII,  179. 

for  fraud,  bona  fide  purchaser,  VII, 
206. 
of  policy  of  Are  insurance,  XIV,   238- 
241. 
complete,  when,  XIV,  241. 
five  days'  notice  of  proposed  cancel- 
lation by  insurer,  XIV,  141,  238. 
notice  of,  XIV,  239,  240. 
provisions    of    New    York    standard 

form,  Xrv,  238. 
repayment    of    unearned    premium, 

XIV,  208,  240,  241. 
reservation    of    right    of,    in    policy", 
xrv    239 
of  a  will,  vi,  61,  70,  74,  105,  111,  112. 
Canon  Law, 

contrasted  from  the  common  law,  I,  91. 
of  England  influenced  by  civil'  law  of 
Rome,  X,  210. 

Canons  of  Descent,  VI,  3,  5,  8-13;  XV, 

231. 
changed  by  statute,  VT,  3,  5,  12,  13. 
derived  from  feudal  law, ,  VI,  5. 
set  forth  and  explained,  VI,  5,  8-11. 

Canons  of  Ethics.     See  Legal  Ethics. 

Capias  Ad  Respondendum,  X,  19,  555, 
637. 

Capias  Ad  Satisfaciendum,  X,  555. 

Capias,  Writ  of,  X,  431,  555,  556. 
defined,  X,  431. 
as  an  execution,  X,  555,  556. 
as  a  process,  X,  555. 

Capital, 

of  a  corporation,  IX,  215,  216. 


distinguished   from    capital   stock,   IX, 

215,  216. 
of  a  partnership,  IX,  332,  333. 
amount  of  each  partner  usually  fixed 
by  articles  of  agreement,   IX, 
332. 
as  consideration  for  creation  of  part- 
nership, IX,  320. 
in  commercial  partnerships,  IX,  332, 

333. 
in  professional  partnerships,  IX,  332. 
mutual  promises   of  partners  to   con- 
tribute, IX,  320. 

Capital  Punishment,  permitted  under 
application  of  eighth  amend- 
ment, XI,  274. 

Capital  Stock.     See  also  Stock, 
of  a  corporation, 

capital  distinguished  from,  IX,  215, 
216. 

distinguished  from  Bhares  of  stock, 
IX,  216,   217. 

increase  of,  may  be  made  by  stock- 
holders, IX,  238. 

liability  of  stockholder  to  isreditors 
for  full  amount  of  Subscrip- 
tions to,  IX,  270,  271. 

meaning  of,  IX,  214-216. 

nature  of  shares  of,  IX,  218,  219. 

personal  property  and  entitled  to 
profits,  IX,  218. 

surplus  distinguished  from,   IX,  215. 

taxation  of,  IX,  106,  216. 
Capitalization, 
of  public  service  companies, 

company  entitled  to  fair  percentage 
of  return  on  its  capitalization, 
XIII,  125,  126. 

theories-  as  to  proper,  Xin,  124,  125. 
Caption,   in   bill    in    equity   in    federal 
courts,  X,  232. 

Caricature,  as  constituting  libel,  II. 
238. 

Carriages,    taxation    by  ^Congress    on, 

not  a  direct  tax,  XI,  142. 
Carriers, 
employees, 
injury  to,   liability  of  carrier,   Xtll. 

91. 
while  transporting  them  to  work,  or 

upon  a  pass,  XIII,  91. 
liability  of  carrier  for, 
delay  and  loss  of  goods,  II,  125,  126. 
wrongful  acts  of,  II,  430,   431. 
negligence  of  fellow  servants,  XI, 
305. 
goods, 
acceptance  of,  XIII,  44-47.  \ 

as  common  carriers,  XIII,  44-47. 
as  warehousemen,  XIII,  44,  45. 
in  advance  of  departure  of  trains, 

Xin,  34. 
particular     classes     of     customers 
may  not  be  accepted  by  car- 
rier, Xlll,  38. 
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Carriers,   goods,   acceptance   of — Cont. 
reasonable  limitations  on,  by  car- 
rier allowed,  XIII,  38. 
carriage  of, 
charges  for.  III,  143;    Xin,  33,  38- 
42. 
payment    of    arrearages,    before 
acceptance  by  carrier,  XIII,  41, 
42. 
prepayment  of,  XIII,  33,  38-40. 
recovery  of  illegal  freight  charges, 
Vn,  393. 
waiver  of,  XIII,  10. 
delay  in,  XIII,  62-64. 
excuses  for,  xni,  6i,  73,  75,  78- 

82. 
loss  concurrent  with  delay,  what 

is,\XIII,  63,  64. 
negligent,  when,  XIII,  62.       » 
deviation    from    the    undertaking, 
XIII,  65, '66. 
,7j       absolute    liability    during,    Xm, 
*  65,  66. 

interference  by  shipper,  with  the, 
relieves  carrier  from  liability, 
XIII,  73,  81,  82.  '.  .  '^ 

obligation  of  personal  delivery  by 

carrier,-  when,  XIII,  96,  97. 
terminatijan  of,  XIII,  94-100.  ' 
by    depositing    goods    on    plat- 
form or  in  warehouse,  XIII,  95. 
end  of  'the  transportation,  XIII, 

94,   95. 
notification  to  consignee  of  the 

arrival  of  goods,  XIII,  95,  96. 
reasonable     time     allowed     con- 
signee    to     take    and     remove 
goods,  XIII,  95,  96.:. 
surrender  of  the  goods,  XIII,  97. 
C.     O.    D.     shipments    returning    to 
shipper  of  funds,  collected,  XIII, 
76. 
delivery  by  carrier,  XIII,  98,  99. 
according  to, 

instructions,  Xm,  98,  99. 
terms  of  bill  of  lading,  XIII,  99. 
in  case  of   "order"  bill  of  lading, 

xni,  99. 
misdelivery  as   conversion,    II,    99. 
suspension    of,  pending    litigation, 

XIII,  102. 
to  designated  person,  XIII,  99,  100. 
to  the  consignee,  XIII,  98. 
to  the  true  owner,  XIII,  98,  99.      - 
where    a    swindler    orders    goods, 
XIII,  100. 
delivery  to  carrier,  XIII,   45. 
actual  delivery,  XIII,  45. 
constructive  delivery,  XIII,'  45. 
in  case  of  grain  or  liquid  delivered 

through  a  chute,  XIII,   45. 
of  goods  wrongfully  converted,  II 

91. 
sale   of  goods   by,   when,   IV,   297- 

299. 
special  custom,  effect  of,  Xm,  45. 
Interstate  transportation  of,  XI,  305; 
XII,  209,  221,  222. 


'  rates,  XII,  222. 

liability   of  carrier  for,    injuiy,    loss 
or  destruction  of,   during  car- 
riage, XIII,  37,  44,  45,  73-93. 
abnormal   liability,   XIII,    77,    83. 
may  be  cut  down  by  special  ar- 
rangement, XIII,  83. 
rigidly  confined,  Xin,  77. 
action  against  carrier,  law  govern-* 

ing,  XII,  78,  79. 
as  an  insurer,  when,  rv,  102,  103;- 
106;  Xni,   73,  74,  77,  83,  84,  94. 
95. 
limitation  of  liability,  XIH,  84. 
,i        no  apparent  reason  for  this  oner- 
ous o'bligation,  XIII,  83. 
until  a  reasonable  time  for  con- 
signee to  get   the  goods  after 
transit  is  completed,   xni,  95. 
by  act  of  God  or  King's  enemies, 

Xni,  64,   66,  73,  75,  78-80.. 
by  intervention  of  nature,  II,   125, 

126. 
ceases  after  transit  is  ended,  IV, 

160,  161. 
commencement    of    liability,    XIII, 

44,  45. 
depends    upon    possession,    when, 

XIII,   44. 
exemption  from  liability, 
against    losses    beyond    carrier's 

own  lines,  XIII,  89. 
by  special  contract,  XIII,  93. 
prohibited        from        contracting 
against  liability,  when,  XI,  300. 
extraordinary  liability,  XIII,  73,  74, 

77,  83,  84,  94. 
in  case  of  gratuitous  service,  XHr, 
75,  76,  90,  91. 
carrier  not  liable  for  loss  or  dam- 
age, when,  XIII,  75,  76. 
carrier    not    obliged    to    perform 

gratuitous  service,  XIII,  90. 
rule  of  liability  for  public  service 
does  not  apply,  Xin,  90. 
limitation    upon    amount    recover- 
able, Xin,   87,  88. 
agreed  amount,  XIH,  87. 
by  special  contract,  Xin,   87. 
not   against   public  policy,   XHr, 

87,  88. 
to  set  amount  fixed  by  company, 
XIII,  87. 
limitation  upon  liability, 
as  an  insurer,  XIII,  84,  85. 
contract     not     against     public 
policy,  xm,  85. 
by  special  contract,  XIII,  83,  84. 
invalidity   of  special  stipulation, 

XIII,  86,  87. 
notice  of,  by  carrier  not  enough, 

Xlir,  84. 
possible,  when,  XIII,  83. 
negligence,     carrier     cannot    limit 

liability  for,  XHI.  83,  85,  8C. 
no  liability  resulting  from, 
act  of  God,  XIII,   64,   66,  73,  75, 
79,  80. 
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Carriers,  UaDlUty  of,  for  injury  to,  or 
loss  of  goods — Continued. 
gratuitous  carriage,   when,  XIII, 

75,  76,   90,  91. 
interference  by  the  shipper,  XIII, 

73,    81,   82. 
King's  enemies,  XHI,  66j_;r3,  80. 
vice  of  the  goods,  XIII,  SIT 
normal    liability,    extent   of,    Xm, 

77,  78. 
notice  of  loss,  XIII,  88,  89. 
stipulation    in    contract    of    car- 
riage regarding  the  giving  of, 

XIII,  88,  89. 

invalid,  when,  XIII,  89. 
not  against  public  policy,  XIII, 
88. 
proof  of  loss,  notice'  of,  XIII,  89. 
special  limitation  of  liability,  XIII, 

83-93. 
theory  of,  XIII,  73. 
liability   of  shipper   for  injury,   loss 
or  destruction  of  goods  during 
carriage,  XIII,  37. 
loading  and  unloading  of,  under, 
carrier's  control,  XIII,  37. 
shipper's  control,  XIII,  37. 
loss  of  goods,  form  of  complaint  for, 

XIV,  702,  703. 

notification  by  party  having  goods  to 

be  transported,  XIII,  35. 
packing  of, 
reasonable   regulations   by   carrier 
regarding,   valid,   XIII,    36,    37. 
perishable  provisions.  Icing  of ,  XIII,  67. 
priority  of, 
goods  of  special  classes,  XIII,  120, 

121. 
passenger     service     over     freight 

service,  XIII,  120. 
perishable    goods    and    live    stock 
over     ordinary     freight,     XIII, 
120. 
special  arrangements  for  particular 

service,  XIII,  49,  50. 
subrogation,  right  of,  XIV,  166,  167. 
tender  of,  for  shipment, 
at  a  certain  place,  XIII,  35,  54. 
in  a  cer-tain  manner,  XIII,  54. 
within  reasonable  time  before  de 
parture  of  train,  XIII,  54. 
vice  of  the,  property, 
defined,  XIII,  81. 

carrier   not   liable   for  destriftjtion 
due  to,  XIII,  81. 
liens  of,  for'  charges,  IV,  123,  125,  126. 
of  connecting  carrier,  TV,  143,  144. 
on   goods   intrusted  for   carriage  by 
■person  not  the  owner,  IV,  126, 
143. 
recogrfized  by  common  law,  IV,  126. 
negligence  of, 
carrier  cannot  limit  liability  for,  by 
special  contract,  XIII,  83,  85,  86. 
employees'  negligence,  XIII,  85,  86. 
reason  for  the  rule,  XIH,  86. 


whether    Imputed    to    passenger,    II, 
190,  191. 
office  hours  of,  XIII,  34,  35. 
obligation  of,  to  serve  the  public,  IV, 

125,  126. 
passengers, 
acceptance  of,  by  carrier,  XIII,  45,  46. 
boarding  of  train  as  constitifting, 

xm,  46. 
may  be  express   or  implied,   XIII, 
'  46. 
baggage  of,  carrier  required  to  carry 
free  of  charge,  XIII,  76,  77. 
proper  baggage,  what  amounts  to, 
XIII,  76,  77. 
desiring  to  sell  wares  aboard  a  train 

may  be  refused,  XIII,  26. 
duty  of  carrier, 
to  passengers,  II,  152. 
to  licensees,  II,  152. 
towards  one  assisting  a  departing 
passenger,  XIII,  27. 
ejection  of,  from  trains,  XIII,  53,  54, 

57,  60,  61. 

must    be    at    a    proper    time    and 

place,  Xin,  53. 
on  account  of, 
loss  of  railroad  ticket,  XIII, '57. 
ticket  agent's  mistake  in  selling 

wrong  ticket,  XIII,  60. 
wrongful    collecting    or    punch- 
ing   of    ticket    by    conductor, 
.  XIII,  61. 
fare  of, 
agent's  mistake   In   selling  wrong 

ticket,  effect  of,  XIII,  59. 

excess    charge    for    cash    fare    on 

trains  permissible,  xni,  57,  58. 

In    case    ticket    office    is    closed 

when     passenger     applies     for 

ticket,  XIII,  59. 

refund    check    for    excess,    XIII, 

58,  59. 

mistake  of  passenger  in  purchas- 
ing   wrong    ticket,     effect    of, 
Xin,  59,  60. 
payment  of,  systems  to  prevent  the 
escaping  of,  XTTT,  57,  58. 
prepayment  of,  XIII,  38-40,  57. 
may    be    demanded    by    carrier, 

Xni,  38-40. 
regulations  relating  to,  must  be 

reasonable,  XIII,  57. 
unit  of  service,  charge  for,  XIII, 
40. 
Injury  to,  liability  of  carrier  for, 
by, 
fellow  passengers,  XIII,  70. 
mob  violence,  Xni,  71. 
servants,  XIII,  62,  68,  69. 
third  persons,  XIII,  69,  70. 
carrier  not  an  Insurer,  XIII,  74,  75. 
due    to    lack    of    protection    under 
special  circumstances,  XIII,  72. 
exemption   from   liability  for   acts 
of  car  employees,  when,  XIII, 
89. 
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Carrfers,  passengers,  injury  to,  liability 
of  carrier  tor— Continued. 
from   negligence,    II,    190,    191;   XIII, 

74,  90,  91. 
from  overcrowding   of  cars   or   sta- 
tions, XIII,  70. 
in  case  of  gratuitous  service,   XIII. 

90,  91. 
intending  passenger, 
cannot  demand  delay  of  train  after 

time  for  departure,  XIII,  34. 
signaling  to  stop  by,  XIII  35. 
interstate  transportation  of,  XII,  209, 
221,  222. 
rates  of,  XIII,  222.     See  also  Rates, 
mistake  of  first  conductor  in  collect- 
ing   or     wrongfully    punching 
ticket,  XIII,  60,  61. 
one  riding  on  a  freight  train  consid- 
ered   as    a    passenger,    when, 
XIII,  48,   49. 
persons  not  considered  as, 
one, 
making  a  deal  with  the  conductor 
to  travel  for  a  gratuity  paid, 
xni,  48. 
riding    in    baggage    car   without 
knowledge  or  consent  of  con- 
ductor, xni,  48. 
riding   on    a   construction   train, 

Xm,  48. 
riding  on  a  locomotive  with  per- 
mission of  the  engineer,  XIII,  48. 
stealing  a  ride,  XIII,  47. 
priority    of    passenger    service    over 

freight  service,  XIII,  120. 
protection  of,  carrier  obliged  to  pro- 
vide, Xin,  67,  68. 
refusal  of  service, 
cannot  be  made  on  account  of  race 

or  color,  XIII,  110. 
Involving  special  danger,  XIII,  105, 
106. 
justification  for  refusal,  XIII,  105. 
^     on  account  of  cars  having  statu- 
tory complement,  XIII,  103. 
to  an  armed  passenger,  XIII,  106. 
to    persons    with    contagious    dis- 
ease, xni,  106. 
setting  down  of,  station,  XIII,  97,  98. 
private  carriers,  accountability  of,  IV, 

103. 
public    duty,    establishment    of,    Xm, 

1-42.     See  also  Public  Duty, 
public  employment  of,  XIII,  1-11.     See 

also  Public  Employment, 
public  profession  of,  XIII.   12-21.     See 

also  Public  Employment, 
public  service  by, 

condition  precedent  to,  XIII,  33-42. 
application  to  be  in  proper  form, 

XIII.  36. 
arrearages,  payment  of,  XIIIj  41,  42. 
improper    conditions    may    not    be 

imposed,  XIII,  38. 
prepayment,  XIII,  33,  38-40. 
reasonable  conditions  may  be  im- 
posed, xni,  37,  38. 


service  must  be, 
demanded  at  proper  place,  Xm, 

35,  36. 
demanded  at  proper  time,  XIII, 

34,  36. 
demanded     in     proper     manner, 
Xm  36,  37. 
tender     of     conditions     precedent, 
Xin,  33. 
regulations  by, 
reasonable    rates    may   be    imposed, 

XIII,  37,  38. 

regarding  performance  of  obliga- 
tions, XIII,  35. 

ship-owners,  when,  XIV,  306. 

warehousemen,  when,  XIII,  34,  44,  45, 
96. 

ultra  vires  contract  of,  IX,  162,  163. 

Cartons,  as  medium  of  unfair  competi- 
tion, XII,  542. 

Case,  Action  on  the,  n,  10,  11,  139, 
169,  170,  307;    X,  15,  32,  45-47; 

XIV,  711-715,  727,  728;  X\^  19. 
See  also  Trespass  on  the  Case. 

defined,  II,  10,  11,  169. 
declaration, 
for  damages  to  property  by  carrier, 

form  of,  XIV,  714. 
for  .personal  injuries,  form  of,  XTV, 

713.  714. 
for  slander,  form  of,  XTV,  714,  715. 
for  wrongfully  causing  death,  form 
of,  xrv,  711,  712. 
distinguished  from  action  of  trespass, 

n,  11. 
for  negligence  resulting  in  either  im- 
pact or  harm,  II,  169,  170. 
illustration,  II,  11. 
in   actions   for   malicious   prosecution, 

II,  307. 
plea  of  not  guilty  in,   form  of,  XIV, 
727,  728. 

Cases, 

case  law,  see  precedents. 

comparison  of,   I,   175-177. 

doctrine  of  the,  I,  176. 

search  for,  value  of  digests  in  the,  I, 

178,  179. 
study  of  reported,  I,  174,  175. 

Cash,  check  payable  to  the  order  of, 
VIII,    64. 

Cash  Sales,  TV,  312,  313. 

before  cash  is  paid  only  a,  contract  to 

sell,  IV,  312. 
"cash  down,"  IV,  313. 
"for  cash,"  IV,  313. 
Intention  of  parties,  TV,  312,  313. 
over  the  counter,   IV,   312,   313. 
"terms  cash,"  IV,  313. 
Causation,  defined,  n,  113,  114. 

Cattle,  ~ 

action  of  trover  for  wrongful,  conver- 
sion of,  II,  83. 
as  personal  property,  IV,  2. 
damage  feasant,   II,  74. 
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Caveat, 

defined,  Xn,  425. 

filing  of,  in  the  United  States  prior  to 

1910,  XII,  425. 
law  In  United  States  relating  to   ca- 
veats repealed  in  1910,  XII,  425. 
Caveat  Emptor,  Rule  of, 
defined,  IV,  395. 

applied  in  tiie  sale  of  land,  I,  406. 
in  the  sale  of  goods,  IV,  395,  396,  399, 

401,  409. 
limitations  of 
on  Implied  warranty 

of  merchantability,  rv,  399,  401. 
of  title,  IV,  395,  396. 
Cemeteries,  \ 

owners  of  lots  in, 
churchyard  cemetery  have  an.  ease- 
ment in  their  lota,  V,  380. 
Incorporated   cemetery    hold   lots   in 
fee  simple,  V,  379. 
trust    to    create    fund    to    maintain    a 
monument  or  care  for  lot,  VII, 
301. 
Central  Criminal  Court  of  Great  Brit- 
ain, I,  344,  352,  353. 
Certainty, 
in  bills  and  notes, 
drawee  of  a  bill  of  exchange  must 

b^  certain,  VIII,  47,  48. 
emphasis  of  the  law  merchant,  VIII, 

33. 
obligation  to  pay,  VIII,  25-32. 
absolute    and    unconditional,    VIII, 

25,  26. 
conditional  sales  notes,  VIII,  30,  31. 
designation    of    a    fund   that   does 
not  render  the  order  or  prom- 
ise conditional,  VIII,  27-29. 
effect  of  statement  of  transaction 
which  gives  rise  to  instrument, 
VIII,  29,  30. 
examples     of     conditional     order, 

VIII,  26,  27. 
executory       consideration       men- 
tioned, VIII,  31,  32. 
order  or  promise  to  pay  out  of  a 
particular     fund,     conditional, 
VIII,  27. 
sum  payable  must  be  certain,  Vlll, 
25,  32-38. 
agreement  to  pay, 
attorney's  fees  or  cost  of  collec- 
tion, VIII,  33,  34. 
exchange,  VIII,  34-36. 
interest,  VIII,  36,  37. 
taxes,  VIII,  37. 
time   of   payment   must   be    certain, 
VIII,  25,  38-41. 
payable      in      installments,      VIII, 

39,  40. 
payable  on  demand,  VIII,  41. 
time  not  sure  to  come,  VIII,  40. 
in  pleadings, 
as  to  place,  X,  81,  85,  86. 
in  stating  time,  quality  and  names, 
X,  81,  86,  87. 


of    all    allegations    required,    X,    81, 
88,  89. 

rules  as  to,  X,  81. 
in -the    statement    of   facta    in   equity 
pleading,  X,  213,  214. 

each  ultimate  fact  must  be   identi- 
fied,  X,   214. 

illustration,  X,  214. 

uncertainty  may  arise,  how,  X,  214. 

Certificates, 

of  receivers,  IX,  470,  471. 
of  railroads, 
as  first  lien  on  property,  IX,  470, 

471. 
power   of  courts   to  authorize   the 

issue  of,  IX,  471. 
priority  of,  as  lien,  to  first  mort- 
gages,   IX,    470,    471. 
of  stoclc.     See  also  Stock,  of  corpora- 
tions, 
negotiability   of.    Chief  Justice   Cul- 
len's  comment  on,  IX,  236,  237. 
quasi-negotiability  of,  IX,  236,  237. 
where    lost    or    stolen    from    owner 
without  negligence  on  his  part, 

IX,  235. 

Certiorari,  Writ  of,  I,  185,  209,  262,  263, 
268;  in,  334,  335;  X,  568,  569, 
572,  573,  577-580,  584-593,  602, 
605;  Xin,  385;  XIV,  585. 

defined,  HI,  334;  X,  579. 

a  prerogative  writ,  X,  579. 

an  instance  of  the  ancillary  jurisdic- 
tion of  courts,  I,  209. 

bars  to,  X,  584-588. 

Circuit  Court  of  Appeals  may  issue,  I, 
268. 

control  by  courts  of  public  ofiicers.  by, 
XIII,  385. 

costs  in,  X,  591. 

demand  and  refusal  in,  X,  578. 

denied  against, 
an  award  of  arbitrators,  X,  602. 
medical  association    for   expelling  a. 

member,  X,  603. 
municipal  corporation,  X,  602. 

discretion  of  the  court  in  issuing,  X, 
689,   590. 

errors  are  corrected  by,  X,  573,  604, 
605. 

example  of,  X,  568. 

granted  jn  law,  not  in  equity,  X,  569. 

in  criminal  cases  under  the  early  com- 
mon law,  X,  572. 

issued, 
by  tribunal   established   by  law,   X, 

604. 
in    lower    federal    courts    in    aid    of 

jurisdictic^,  X,  592. 
in  state  courts  in   aid   of  appellate 

jurisdiction,  X,  592,  593. 
not  issued  to  a  common  law  court, 

X,  602,  60S. 

to  an  inferior  court,  X,  602. 

to  county  court,  X.  f03. 

to  courts  martial,  X,  602. 

to  probate  courts,  where,  X,  602. 
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Certiorari,  Writ  of — Continued. 
to    review    proceedings    against    in- 
solvent or  fraudulent  debtors, 

xni,  385. 
Issue  tried  in  same  manner  as  ordinary 

actions,  X,  590. 
judgment  of  a  superior  court  may  be 

reviewed  by,  I,  185. 
origin  of,  X,  572,  573. 
petitioner  In,  X,  579,  580. 
petition  for, 
lies  only  after  a  final  adjudication, 

X,  577. 
motion  of  leave  to  file,  X,  577. 
questions  involved  in,  X,  604,  605. 
under  modern  statutes  in  England  and 

the  United  States,  X,  572,  573. 
use  of.  III,  334,  335. 
Cestui  Que  Trust.    See  Beneficiary. 
Cestui  Que  Use, 
appeal  to  the   chancellor  for  relief  in 

early  times,  VII,  232. 
had    beneficiEil    interest   without   legal 

title,   V,   126,   127,    130. 
right   of,    at    first    not    recognized    by 

courts,  VII,  231,  232. 
Challenging   of  Jury,  X,   167-169.     See 

also  Jurors,  challenging  of. 
Champerty, 

defined,  I,  485;  III,  76,  77. 
a   crime   under  English  common  law, 

I,  485;  III,  72,  76,  77. 
contingent    fees    in    England,     cham- 

pertous,  I,   43. 

Chancellor, 

court  of,  X,  11. 

discretion  of,  VII,  6;  X,  57,  60. 

early  chancellors  were  often  ecclesias- 
tics, X,  210. 

history,  VII,  6. 

office  and  duty  of,  I,   132-134,  147;   X, 

II,  56. 

power  to  Issue  writs  and  grant  equita- 
ble relief,  X,  11-13,  56. 

Chancery.    See  Equity. 

Chancery  Courts,  of  the  County  Pala- 
tine of  Durham  and  L,ancaster, 
Great  Britain,  I,  340,  361. 

Chancery  Division,  of  the  Supreme 
Court  of  Judicature,  Great 
Britain,  I,  340,  346. 

Change  of  Species,  test  of,  in  acces- 
sion, IV,  35. 

Change  of  Venue,  III,  271,  272;  X,  155, 
156. 

defined.  III,  272;  X,  155,  156. 

application  for,  III,  272;  X,  156. 

because  of  prejudice  of  the  judge,  X, 
156. 

grounds  for.  III,  272;  X,  155. 

in  the  discretion  of  the  court.  III,  272; 
X,  156. 

not  granted  for  purposes  of  delay,  X, 
156. 

petition  for,   form  of,  XIV,   744. 


right  to,  X,  156. 

venue,  defined,  I,  214;  III,  269;  X,  165. 

Character  Evidence, 

admissible,  when,  X,  298-300. 

in  criminal  cases,  III,  324. 
how  presented,  X,  300. 
inadmissible,    when,    rule    stated,    X, 

297,  301. 
necessary   to   prove   an   ultimate  fact, 

X,  301. 
reputation,  how  proved,  X,  300,  301. 
Charge  d'Affalres, 
defined,   XII,    155. 
who  may  be,  XII,  155. 
Charging   Part,   of  the  bill  in   equity, 

XII,  232,  234,  235.     See  also  Bill 

in  Equity. 
Charging  the  Jury,  XII,  186-189.     See 

also  Instructions  to  Jury. 
Charitable      Corporations,      right      of 

visitation  by  state,  IX,  100. 
Charities,  V,  108,  201,  208-212,  211,  478; 

VI,  14,    39;    Vn,    123-125,    297- 
305. 

defined,  VII,  123,  124,  282,  297,  298. 
cy  pres  doctrine  defined  and  applied, 

to,  vn,  304,  305. 
attitude   of  equity  towards,   with  im- 
possible,   imperfect    or    illegal 
purposes,  VII,  301-303. 
beneficiaries,   indefinite,   VII,   297,   298. 
bequests  to,  VI,  39. 
cy  pres  doctrine  defined  and  applied, 

V,  211;   VII,  267,  301-303. 
dedication  of  land  for  charitable  uses, 

valid,  V,  478. 
distinguished  from  private  trusts,  VII, 

297    298 
history  of,'  VII,'  298,  299. 
Imperfect  directions  creating,  VII,  267. 
restraints    on    alienation    of    gift    to, 

valid,  V,  108. 
rule    against    perpetuities    applied    to, 
V,  201,  208-212;  VII,  303-305. 
gifts, 
to  a  charity  to  begin  at  a  future 
time  beyond  the  period  of  the 
rule,  V,  208. 
•to  a  corporation  to  be  formed,  V, 
211. 
limitation, 
after  charitable  gift,  V,  209,  210. 
from    one    charity   to   another,    V, 

210,  211. 
to  charities,  V,   209. 
sometimes   said   that   rule   does    not 
apply  to  charities,  V,  201,  208. 
what  charitable  gifts  subject  to  rule, 
V,  208,  209. 
Statute   of  Charitable  Uses,   VII,    298, 
299. 
American  view  of  the  effect  of,  on, 

VII,  299. 

preamble  enumerates  for  what  pur- 
poses charitable  trust  may  be 
created,  VII,   298. 
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Charities — Cotttinued. 

treated  by  courts  of  equity,  how,  VII, 

298. 
upon  winding  up  of  a  charity, 
property    escheats    to    sovereign    or 

state,  when,  VI,  14. 
property  goes  to  original  donors  ac- 
cording to  Illinois  rule,  VI,  14. 
what  purposes  are  charitable,  VII,  124, 
125,    299-301. 
charities,  so  called,  VII,  125. 
education,  VII,   125,   300. 
eleemosynary  purposes,  VII,  125,  300. 
government  purposes,   VII,   300,  301. 
religions,  VU,  124,  125,  299,  300. 

Charter  Parties,  I,  547,  595;  XTV,  307, 
308. 

discharge  of  contract  by  non-fulflU- 
ment  of  terms,  I,  595. 

charter  party,  defined,  XIV,  307. 

charterers  of  a  yessel  for  a  special 
voyage  not  a  common  carrier, 
XIII,  15. 

crew,  liability  of,  to  charterer,  when, 
Xin,  308. 

governed  by  ordinary  rules  of  con- 
tract, XIII,  308. 

kinds,  of,  XIII,  307. 

time  charter,  defined,  XIII,  307. 

tonnage  charter,  deflij^d,  XIII,  307. 

voyage  charter,  defined,  XIII,  307. 
,  warranties  in,  I,  547. 

Charters, 

of  corporations, 

acceptance  of,  IX,  29,  30. 

alteration  of  right  of  legislature,  IX, 

102,  203,  110,  111.    • 
amendment  of,  power  of  legislature 

to   amend  in  what  cases, '  IX, 

102,  103. 
as  a  contract,  IX,   107-110. 
construction  of,  IX,  117,  118. 
Dartmouth    College    Case,    effect    of 

decision,    IX,    108-110. 
dissolution   of    corporations    by   for- 
feiture clauses  in,  IX,  280. 
effect  of  change  in,  upon  liability  of 

subscribers,  IX,  96-98. 
forfeiture  of, 
by  misuse,  IX,  279. 
courts   to   decide   question  of,   IX, 

107. 
forfeiture   clauses   in   charter,    IX, 

280. 
power  of  state  to  declare,  IX,  107. 
power  of  corporations  to  transact  a 

distinct   business    not    covered 

by  the,  IX,   141. 
repeal    of,    right    t.o,   by   legislature, 

IX,  102,   103,   107. 
surrender  of,  IX,  278,  279. 
of    municipal    corporations,    XIII,    144, 

146-150,  153,  155,  157-173. 
defined,  XIII,  158. 
acceptance  of,  XIII,  162,  163. 
alteration  of,  Xin,  166. 
amendment  of,  XIII,  153,  155,  156. 


American  charters,  XIII,  158,  159. 

are  the  paramount  law  of  the 
municipality,  XIII,  159. 

constitute  the  inhabitants  of  the 
town  or  city  a  body  politic, 
Xm,  158. 

creation  of,  XIII,   166. 

defective  charter,  effect  of,  XIII,  164. 

form  of  charter,  XIII,  164. 

general  charters,  XIII,  150,   157,  158. 

governing  body,  composing  of,  under, 
XIII,    158. 

judicial  notice  of,  XIII,  163. 

land  and  people  under  the,  XIII,  162. 

legislative  discretion  in,  XIII,  148, 
149. 

legislative  power,  how  exercised, 
XIII,    149. 

may  be  granted  by. 
Congress    of    the    United    States, 

XIII,    146,    147. 
state  legislatures,  XIII,  146,  147. 
territorial  legislatures,  when,  XIII, 
147,   148. 

officers,  mode  of  the'  election  of, 
XIII,  158. 

powers  of  municiijality  under,  XIII, 
159-162.  See  also  Powers,  of 
municipal    corporations. 

repeal  of,  XIII,  163,  156,  165,  166. 
charter    under    general   incorpora- 
tion act,  XIII,  165. 
forbidden      by      the     constitution, 

when,  xm,  165. 
a  special  charter,   XIII,   165. 
.     power    of    legislature     to    repeal, 
xm,  153,  156,  165. 

special  charters,   XIII,    157,   158,   165. 

territorial  boundaries  of  munic- 
ipality under,  XIII,  158.      ■ 

under  cpnstitutional.  provisions,  XIII, 
150,    151.       • 

under    the    general    law,    XIII,    15(J, 
163,    164. 
proposal  for  incorporation  by  the 

voters,  XIII,  164. 
provisions  of  acts,  XIII,  150. 
special      election      to      determine 
whether    the    majority    of    the 
voters   are   in    favor  of  incor- 
poration, xni,  164. 

voters,  qualification  of,  under,  XIII, 
158. 

words  usually  employed  in,  to  con- 
stitute a  coiporation,  XIII,  152. 

Chattel   Mortgage, 

defined,  IV,   290. 

affidavit  to  extend,  form  of,  XIV,  660. 

at  common  law,   VIII,  297,  298. 

conditional    sale    distinguished    from, 

rv,  315,  316,  319;  VUI,  308,  309. 
forms  of,  XIV,  657-661. 
pledge,  VIH,  310. 
lien  of,  superior  to  lien  of  agistor  for 

pasturing  stock,  IV,  141. 
may  be   taken    in   the   firm    name    of 

partnership,  IX,  328. 
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Chattel   Mortgage— Continued, 
mortgagee,  rights  of,  who  permits  chat- 
tels to  be  removed  from  state, 

law  governing,  XII,  39,  40. 
ownership    of    personal    property    by, 

IV,   68,   69. 
pledge  distinguished  from,  VIII,  310. 
sale  distinguished  from,  IV,  290. 
statutory  form  of,  XIV,  660,  661. 
Chattels, 

agreement  for  sale  of,  form  of,  XIV,  592. 
lease  of,  form  of,  XIV,  655,  656. 
pledge  of,  as  security  for  a  loan,  form 

of,  XIV,   623. 
pledge  of,   distinguished   from   chattel 

mortgage,  XIII,  310. 
manufacturer  of.    See  Manufacturer. 
Chattels  Real, 
classed   as    personal    property,    IV,    3; 

XV,  145. 
go  to  the  personal  representative  upon 

testator's  death,  VI,  157. 
Cheating,  III,  184-1S6. 
s,t  common  law.  III,  184. 
false  tokens,  use  of.  III,  185,  186. 
promissory    note,    money   obtained   by 

fraudulent  use  of,   held  to  ba, 

III,   186. 
weights  and  measures.  III,  184-1^6. 
Checks,  rV,  152;  VI,  294;  VIII,  1,  4,  5, 

54,  134,  148,  149;  IX,  444-450. 
definition  of,  VIII,  4;  IX,  444. 
assignment  of,  IV,  152. 
certification  of,  VIII,  134;  IX,  448,  449. 
checks    accepted,     as    distinguished 

from,  IX,  448. 
does  not  extend  to  endorsement,  IX, 

448. 
effect  of,  between  drawer  and  payee, 

IX,  449. 
how  evidenced,  IX,  449. 
what  is  meant  by,  IX,  448. 
certified,  not  liable  to  "stop  payment," 

IX,   450. 
dishonor  of,  IX,  446-448,  452. 

liability  for  failure  of  correspondent 

bank  to  give  notice,  IX,  452. 
liability  of  bank  to  the  drawer,  IX, 

446,  447. 
liability  to  the  holder,  IX,   447,   448. 
measure    of    damages    for,    IX,    446, 

447. 
form  of,  VIII,  4,  5;  IX,  145;  XIV,  605. 
impersonal  payee,  VIII,  54. 
indorsement  of,  IX,  446. 
payable  to  "order  of  cash,"  Vni,  54. 
presentment    for    payment,    VIII,    148, 

149;  IX,  445,  446.       . 
protest,  form  of,  XIV,  604. 
"stop  payment"  instructions,  IX,  449, 

450. 

Chicago,  riots  of  1894,  XI,  104. 

Childbirth.     See  also  Abortion, 
delivery,  signs  of,  medico-legal  consid- 
erations,   XIV,    354,    355. 
pregnancy,  signs  of,  XIV,  354,  355. 


Children.  See  Abandonment;  Adop- 
tion; Age;  Bastards;  Custody 
of  Children;  Infants;  Parent 
and  Child. 

Child's   Part,  defined,  VI,  35. 

Chile,  assumption  by,  of  the  Peruvian 
debt,  XII,  128,  129. 

China, 

admission  of  European  commerce  to, 
xn,  122. 

protocol  of  1901  of  United  States  with, 
XI,  129. 

United  States  Consular  Courts  in,  I, 
318,  320,   321. 

United  States  Court  for  China,  I,  269, 
273,  320-322. 

Chinese, 

cannot,  be  naturalized,  XI,  148,  460. 

children  of,  born  in  United  States  not 
subject  to  exclusion,  XI,  206. 

deportation  and  exclusion  of,  I,  184, 
234,  258,  302,  303;  X,  619,  620, 
624;  XII,  150. 

Choses  In  Action,. 

defined,  IV,  5;  VH,  240. 

action  on,  by  administrator  or  execu- 
tor,  VI,   158-160. 

assignee  of,  VIII,  8. 

assignment  of,  VII,  240;  X,  70;  XH,  41. 
assignee    disflnguished    from    bene- 
ficiary of  trust,  VII,  240. 
assignor  distinguished  from  trustee, ' 

vn,  240. 
in  state  where  not  assignable,  abil- 
ity of  owner  to  create  a  trust, 
VII,  253. 
law   of   the    domicile    of  the   debtor 

governs  in  Bngland,  XII,  41. 
place   of   transfer  as  governing  the 

validity  of  the,  XII,  41. 
priority,  VII,  210,   211. 

bank  deposits  as,  IV,  5. 

bonds  as,  IV,  5. 

certificates  of  stock  not,  IX,  236. 

debt  as,  IV,  5. 

due  to  or  from  the  corporation  extinct 
at  common  law,  IX,  283. 

garnishment  of,  law  governing,  XII, 
21    22 

gifts  of,  IV,  62,  63. 

in  England  not  within  the  Statute  of 
Frauds,  I,  465. 

larceny  of,  III,  164,  165. 

mortgage  of,  VIII,  314. 

no  person  may  acquire  title  to  a,  from 
one  who  has  no  title,  I,  507. 

parol,  rV,  63. 

stocks  as,  rV,  5. 

taxation  of,  law  governing,  theories 
as  to,  Xli,  25,  26. 

Church, 

an  association,  IX,  297. 

subscription  to,  form  of  agreement 
for,   XIV,   586,  587. 

Church  of  England, 
courts  of,  I,  102. 
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Church  of  England — Continued. 
history  and  development  pf,  I,  102. 
separation  from  the  Roman  See,  I,  145. 
Statute     of     Mortmain     forbade     the 
alienation  of  land  to  the,  I,  121. 

Cinque  Ports, 

court  of  admiralty  of  the,  I,  355. 

criminal  courts  of  the,  I,  361. 

Circuit  Court  of  Appeals  of  United 
States,  I,  221,  268-273. 

appeals  from  injunction  and  receiver 
orders  of  District  Court,  I,  271. 

appellate  jurisdiction  of  the,  in  bank- 
ruptcy, XII,  326,  327. 

certifying  questions  to  the  Supreme 
Court,  I,  260,  263,  268. 

certiorari,  writ  of  by,  I,  268. 

created  by  act  of  1891,  I,  249,  257,  268. 

decisions  of,  in  bankruptcy  subject  to 
review  by  Supreme  Court  of 
United  States,  when,  I,  266,  267. 

may  issue  writs  of  mandamus  to  the 
District  Court,  I,  259,  268. 

no  original  jurisdiction,  I,  185,  268. 

no  power  to  issue  writ  of  habeas 
corpus,  I,  236,  270. 

organization  and  general  jurisdiction, 
I,  268. 

prohibition,  writ  of,  by,  I,  268. 

review  of  decisions  of,  by  the  Supreme 
Court,  I,  261-263. 

review  of  proceedings  in  bankruptcy 
by,  I,  272,  273;  xn,  326,  327. 

review  of  proceedings  of  Alaska  Dis- 
trict Court  by,  I,  273. 

review  of  proceedings  of  District 
Court  by,  I,  269,  270. 

review  over  Federal  courts  of  China 
and  Alaska,  by,  I,  273. 

review  over  territorial  courts,  I,  271, 
272. 

supervisory  jurisdiction  in  bank- 
ruptcy, I,   272,  273. 

upon  creation  of  the,  judges  of  Cir- 
cuit Court  became  judges  of 
the,  I,  282. 

when  decisions  final  and  when  not,  I, 
270,    271. 

when  jurisdiction,  the  constitution,  or 
treaty  and  other  questions  are 
involved,  case  may  be  re- 
viewed, by,  I,  258. 

Circuit  Court  of  the  United  States, 
abolishment  of,  in  1911,  I,  281,  282. 
created   by   Judiciary   Act  of   1789,   I, 

248,   280,  281. 
District   Court   now   exercises  all  the 
jurisdiction   of  former,    I,    282. 
jurisdiction  of  the  former,  I,  280;  XII, 
324. 
admiral,  I,  280. 
criminal,  I,  280. 
in  bankruptcy,  xn,  324. . 


CItators,  value  of,  I,  178,  179. 

Citizenship, 

defined,  XI,  204-206;  XIII,  312. 

as    a    qualification    for    public    office, 

XIII,  312. 
by  birth  and  naturalization,   XI,    203, 

204. 
citizens  residing  abroad, 
jurisdiction    of    their    home    nation 

over,  when,  XII,  148,  149. 
protection  of,  XI,  149,  150,  196;  XII, 

148,  149. 
rights  of,  XII,  148,  149. 
rule  of  The  Hague  respecting,  XII. 

149. 
subject   to   the   laws   of  theij  home 
country,     relating     to    crimes, 
property     and     status,     when, 
XII,   148. 
desertion  from  army  or  navy  forfeits 

right  to,  XI,  448. 
different    from    resident    or    domicile, 

XI,  203,  204. 
distinction   between    the   Incidents   of, 
in  the  state  and  in  the  United 
States,  XI,  195. 
does  not  of  itself  Involve  the  exercise 
of  political  privileges,  XI,  204. 
federal,  XI.  204-207,   489. 
forfeiture  of,  XII,  147. 
fourteenth    amendment    extending,    to 
negroes,  XI,   53. 
text  of,  XI,   502. 
granting  of,   vested   in   Congress,    XI, 

147,  148.   , 
in  territorial  possessions,  XI,  208. 
interstate  rights  of,  XI,  109-112. 
Issuance  of  passports  to,  XII,  147,  148. 
of 
alien   woman   married   to   a   citizen, 

III,  435,  436;  XI,  205,  206. 
American  woman  who  marries  a  for- 
eigner, XI;  481;  xn,  147. 
children, 
born  abroad  of  American  parents, 

I,  475;  XI,  205;  XII,   147. 
born     of     Chinese      residents     in 
United  States,  XI,  206. 
corporations,   I,    286;    IX,   21-23,    285; 

XI,  209. 
Indians,  XI,  208,  216,  217. 
inhabitants   of 
District  of  Columbia,  XI,  286. 
newly    acquired    territory,    I,    175, 
176. 
privileges    and   immunities   of,    XI,    3, 

111,  112,  192-199;  XH,  213. 
state,  XI,  202,  207,  208. 
under  treaty  in, 
Alsace-Lorraine,  XII,  130,  131. 
Philippine  Islands,   XII,   131. 
Porto  Rico,  XII,  131. 

Civil  Death,  XH,  81,  82. 
administration    of    estates    of    persons 

imprisoned  for  life,  VI,  146,  147. 
capacity  of  person  to  sue  determined 

by  law  of  the  forum,  XII,   82. 
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civil  Death — Oontinued, 

evidence  of  persons  convicted  in 
another  state,  in  a  trial  of 
anottier  person  for  murder, 
law  governing,  XII,  81,  82. 

laws  governing,  hot  given  any  extra- 
territorial force,  XII,  82. 

Civil  Law.     See  also  Roman  Law. 

as  a  system  of  law,  I,  90-92.    ,  _ 

contracts  in,  I,  371. 

Louisiana  jurisprudence  founded  on 
tiie,  I,  90,  242. 

of  Porto  Rico  and  Pliilippine  Islands, 
I,  90. 

persuasive  authority  of  juristic  writ- 
ings in,  I,  64. 

Civil  Procedure.  See  Practice  and 
Procedure. 

Qlvll  Rights,  I,  295;  XI,  111,  226-258. 

Act  of  1875,  unconstitutional,  XI,  72. 

bible  in  schools,  XI,  231,  232. 

censorship  of  the  press,  XI,  234. 

corporations,  XI,  250,  251. 

due  process  of  law,  XI,  245-248. 

equality  before  the  law,  XI,  249. 

essential  of  a  jury  trial,  XI,  255-257. 

federal  and  state  constitutional  pro- 
visions, XI,  226,  499,  500. 

forms  of  procedure,  XI,  248,  249. 

freedom  of  speech  and  the  press,  XI, 
232,  233,  499. 

habeas  corpus,  XI,  242. 

in  what  cases  jury  trial  required,  XI, 
257. 

jury  trial  in  civil  cases,  XI,  251-255. 

peonage,  XI,  244,  245. 

personal  liberty,  XI,  240-242. 

privileged  publications,  XI,  233,  234, 
499. 

protection  of  religious  freedom,  XI, 
230,   231,  499. 

quartering  of  soldiers,  XI,  21,  44,  239, 
240,    493. 

religious  liberty,  XI,  226-230,  499. 

review  on  an  appeal,  XI,  258,  259. 

right  to  assemble  and  petition,  XI,  235, 
236,    499. 

right  to  bear  arms,  XI,  236,  237. 

search  warrants,  XI,  238,  239,  499. 

security  of  the  dwelling  and  the  per- 
son, XI,   237,  238,  499. 

slavery  prohibited,  XI,  222-244,  502. 

specifically  spoken  of  as  involving  life, 
personal  liberty,  property,  and 
pursuit  of  happiness,   XI,  226. 

suits  for  damages  under  the  laws  re- 
lating to,    I,    295. 

taxation  and  exemptions,  XI,  231. 

the  person  protected,  XI,  249,  250. 

use  of  mails,  XI,  234,  235. 

Civil  Service, 

certification  of  eligibles,  XIII,  296,  297. 

Congress^  may  pass  laws  respecting, 
XI,  122. 

educational  qualifications  of  a  public 
officer  as  determined  by,  XHI, 
316. 


Claims,  as  personal  property,  IV,  2. 
Class, 

defined,  V,  154,  213. 
devise  to  a,  V,  154,  155,  213-222. 
children  as  a  class,  V,  216,  217,  219- 

221. 
class  must  be   treated   as   a   whole, 

V,  213,  214. 
examples  of,  V,  213-217. 
grandchildren  as  a  class,  V,  214-217. 

222. 
rule  against  perpetuities  applied  to, 

V,  213-222. 
rules  for  determining, 
whether  a  class  is  closed,  V,  219- 

222. 
whether  a,   is  invalid,  V,   217-219. 
situation  at  the  death  of  the  testator 

will  govern,  V,  214-217. 
time  of  distribution   as   the  test  of 
membership    of    the    class,    V, 
222. 
Clean     Hands,    equitable    doctrine    of, 

applied  at  law,  when,  X,  569. 
Clearing  House, 
defined,  IX,  433,  434. 
an   important   factor   in   banking,  ~IX, 

433,  434. 
originated  in  Edinburgh,  IX,  434. 
quasi-banking  of  the,  IX,  452,  453. 
Clerk,  of  deliberative  assemblies,  Xm, 

405,  410. 
Clerks  of  Court, 

compensation  of,   in  bankruptcy  mat- 
ters, XII,  343. 
duties  of,  in  bankruptcy  matters,  XII, 

343,  365. 
funds  held  by,  not  subject- to  garnish- 
ment, X,  480. 
of  the  courts  of  Great  Britain,  HI,  349. 
Client,  relation  of  attorney  and.     See 
Attorney,    client,    relation    of, 
and. 

Cloud  on  Title, 

defined,  VII,  88. 

examination  of  abstract  for,  V,  432. 

failure  to  bring  ejectment  a,  VII,  88. 

instrument  invalid  on  Its  face  no,  VII, 
89,  90. 

plaintiff's  possession,  VII,   88,  89. 

recovery  of  money  paid  on  unfounded 
claim,  VII,  394. 

statutory  suit  to  qiiiet  title,  VII,  91. 

Club, 

acquisition  of  membership  in  a  coun- 
try, IX,  211,  212. 

as  principals  in  agency,  IV,  186,  188. 

as  parties  to  an  action,  X,  148,  149. 

social, 
an  association,  tX,  297. 
not  a  partnership,  IX,  308. 

Co- administrators,    VT,    178-180.      See 

also  Administrator, 
authority  of,  VI,  178,  179. 
liability  of,  VI,  179. 
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Coai  Lands,  IV,  3;  VI,  413,  421. 
Coats-of-Arms,    as    trademarks,    XII, 

492,  515. 
Code  of    Criminal    Procedure,   defined, 

III,   261,   262. 
Code  of  Ethics,  of  the  legal  profession. 

Seo  Legal  Ethics. 
Code  Pleading, 
defined,  X,  8. 
"actions,"    "suits,"    use   of  the  words 

in,  X,  8. 
adoption  of,  IX,  396. 
allegations,   X,    62.      See   also   Allega- 
tions, 
answer  in,  25.     See  also  Answer. 

form  of,  XIV,  701. 
codes,  purpose  of  the,  X,  62,  63. 
complaint  for, 
deceit  in  sale  of  personalty,  form  of, 

XIV,  701. 
libel,  XrV,  703. 
loss   of   goods  by  carrier,    form    of, 

XIV,  702,  703. 
copies  of   written   instruments    to   be 

recited,  X,  93. 
defects  of  pleading  as  to  parties,  X,  75. 
facts, 
statement  of,  X,  62. 
ultimate,  to  be  alleged,  X,  63,  64. 
form  and   substance   of  pleadings,   X, 

12,  19,  59,  79,  93. 
motion  to  make  pleading  more  specific, 

X,  114,  115. 
New  York  Code  of  Procedure  adopted 

in  many  states,  X,  61. 
i'Ules  governing,  X,  29. 
signing  of  pleadings,  X,  101. 
stating  cause  of  action,  X,  79. 
statutes     declaring     special    rules     of 

pleading,  X,   67,   68. 
verification    of   pleadings    under   oath, 

X,  100,  101. 
Code  Procedure,  defined.  III,  261. 
Codes, 

of  admiralty,  XIV,  288,  289. 
Consolato  del  Mare,  XIV,  288,  289. 
Laws  of  the  Hanse  Towns,  XIV,  289. 
Laws  of  Wisbuy,  XIV,  288,  289. 
Laws  or  Rules  of  Oleron,  XIV,  288, 

289. 
Codicil, 

defined,  VI,  29. 
republication  of, 
former  codicils  by,  when,  VI,  126. 
will  by,  when,  VI,  124-126.     See  also 

Bepublication,  of  a  will, 
revival  of  will  by,  VI,  127,  128. 
revocation  of  a  will  by,  VI,  61,  70,  74, 

105,  106.     See  also  Bevocation, 

of  a  will, 
revocation  of,  must  be  express  and  In- 
dependent, VI,  111. 
to  a  will,  form  of,  XIV,  746. 
Co-executors,  VI,  178-180. 
authority  of,  VI,  178,  179. 
liability  of,  VI,  179. 


Cohabitation,  contract  involving  Illicit, 
illegal,  I,  487,  488. 

Coinage, 

of  money,  power  of  Congress  to,  XI, 
42,  85,  88,  151-153,  489. 
state  may  not,  XI,  93,  152. 

Co-insurance, 

in  fire  insurance,  XTV,  219,  220. 

C.   O.   D., 

defined,  IV,  359. 

sales,  IV,  369-362. 

inspection  of,  by  purchaser,  IV,  359. 

See  also  Inspection, 
method    of    shipment    protects    the 

seller,  IV,  359. 
of  intoxicating  liquors,  IV,  361,  362. 
title  passes  when,  IV,  359-362. 

Collateral  Attack, 

defined,  I,  186. 

decisions  of  the  executive  department 
on  matters  of  law,  subject  to, 
I,  196. 

In  federal  courts,  I,  193. 

judgment  of  a  superior  court  not  sub- 
ject to,  I,  185. 

judgment  of  District  Court  of  the 
United  States,  how  protected 
against,   I,    223. 

of  the  judgment  record,  I,  210. 

of  judgment,  for  fraud,  VII,  462,  463. 

order  of  appointment  of  receiver  can- 
not be  subject  to,  IX,  468. 

receiver's  sale  confirmed  by  court  not 
subject  to,  IX,  478. 

Collateral  Securities, 

authority  in  negotiable  instrument  to 
sell,  VIII,  23,  24. 

loans  on,  IV,  138. 

Collection, 
of  bills  and  notes, 
agreement .  to    pay    costs    of,    Vm, 

33,  34. 
pay  to  B.  Bank  or  order  for,  VIII, 
98,  99. 

Colleges  and  Universities,  trusts  In  aid 

of,   VII,   300. 
Collision  at  Sea, 
actions  for,   in  rem  and  In  personam, 

I,  202-204. 
damages  in  cases  of,  XIV,  318. 
common  law  and  admiralty  law  in 

regard  to,   distinguished,   XIV, 

318. 
liability  of  either  vessel, 
for  injuries  to  passengers,  XIV,  297. 
governed    by    rules    for    preventing 

collisions,     adopted     by     Con- 
gress,  XIV,  298. 
lien   against   vessel   causing,    IV,    150, 

169. 
rules  prescribing  ocean  navigation  to 

prevent,  XTV,  317. 
Collusion, 
defined.  III,  495. 
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Collusion — Continued. 

a  defense  to  an  action  for  divorce.  III, 

495,  496. 
of  parties   to   an    action,    effect   upon 

third  persons,  I,   191. 

Colonial    Charters    of    American    Col- 
onies, 
rights  granted  by,  V,  22. 
title  to  land  under,  V,  22,  23. 

Colonial    Courts    of    Admiralty,    XTV, 

291,  292. 

Colonial  Law,  of  Great  Britain,  I,  156. 

Colorado, 

constitution,   XI,   57,   60. 

statutory  provisions  relative  to  water 
rights,  VI,    378-381. 

Color,  Similarity  of, 

as  unfair  competition,  XII,  532-534. 

color  as  part  of  the  structure,  XII,  533. 

distinctive  color  coupled  with  dis- 
tinctive shape,  XII,  533. 

example  of,  XII,  532. 

of  labels,  XII,  540,  541. 

when  there  has  been  a.  patent,  XII, 
533,   534. 

Coma,  death  from.  Indications  of,  for 
purposes  of  post-mortem  ex- 
amination,  XIV,   347. 

Combination,    11,     338-343.       See    also 

Monopolies, 
illegal  when,  II,  338,  340-343. 
whether  a,  may  do  what  a  single  in- 
dividual may  legally  do,  II,  338-343. 

Comment.     See  Fair  Comment. 

Comity,  Rule  of,  1,  218,  219;  IX,  287. 

Commerce.  See  also  Commerce  Clause; 
Commerce  Court  of  United 
St"tes;    Interstate    Commerce. 

defined,  XII,   207-209. 

banking  as  an  aid  to,  IX,  430. 

character  of,  determines  federal  or 
state  control,  XII,  239. 

classes  of,  XII,   216-222. 

local  phases,  XII,  217,  219,  220. 
national  phases,  XII,  217,  220-222. 

commerce  clause  of  the  Constitution 
of  the  United  States,  XII,  205- 
207,  212,  213.  See  also  Com- 
merce Clause. 

Congress,  power  of,  to  regulate,  XI, 
34,  38,  41,  85,  90,  144-147,  305, 
489;  XII,  216-223,  253-261.  See 
also  Congress. 

duties  on  imports  and  exports,  XI,  406. 

duties  on  tonnage,  XI,  406,  4C7. 

embargo  on  shipment  of  products  from 
one  state  to  another,  uncon- 
stitutional, XII,   234. 

foreign, 

no  state  lines  in,  XII,  234. 
taxes  on,   XI,   393,   410,   411. 

freedom  of,  XI,  98,  104. 
'Interstate, 

act  creating  commission,  XI,  145. 


power    to    prescribe    rates,    XI,    120, 

121,   146,  147- 
state  may  not  tax,  XI,  100,  407. 
state   regulations    affecting,    Invalid, 

XI,  296,  308,  309. 
local, 

concurrent   power   of  Congress   and 
the  states  to  regulate,  XII,  217. 
exampfes  of,  XII,  219,  220. 
rule  as  to  the  control  of,   XII,   217, 
218. 
national, 
examples  of,  XII,  220-222. 
exclusive  power  of  Congress  to  regu- 
late, Xn,   217. 
rules  as  to  the  control  of,  XII,  217, 
218.     See  also  Interstate  Com- 
merce, 
sale  of  commodities  from  one  state 

to  another,  XII,  220,  221. 
silence  or  inaction  of  Congress,  effect 
of,  on,  XII,   223. 
scope  of,  XII,   209,  210. 
state  regulation  of,  XI,  90,  296,  308,  309. 
states'  right  to,  XII,  122. 
taxation  in  aid   of,   XIII,  263. 
treaties  respecting,  XII,  126,  164,  165, 

178. 
Commerce  Clause, 

of    the    Constitution     of    the    United 
States,    XII,    265-207,    212,    213. 
232,  233,  235. 
analyzed  in  the  light  of  judicial  de- 
cisions, XII,  206. 
as    a.    restriction    on    states'    power 

over  property,  XII,  232,  233. 
Important  legislation  has  been  passed 
under    the    authority    of    the, 

XII,  206. 

intention  of  framers  of  the,  XII,  212, 

213. 
purpose  of,  XII,  235. 
Commerce  Court  of  the  United  States, 

I,  192,  221,   267,   278-280. 
appeals  from,   reviewable  by  Supreme 

Court,  I,  267,  279. 
organization    and    jurisdiction   of   the, 

I,   192,   278-280. 
Commercial     Agency,     representations 

to  a,  I,  409,  414. 
Commercial   Forms,  XIV,  683-627. 
Commercial  Law, 
federal    courts    not    bound    to    follow 

state  decisions  on,  I,  238. 
regulation  in  Australia,  Canada,  Ger- 
many, of,  XI,  86. 
Commission  Merchants,  as  agents,  m, 

175. 
Commissions, 
of  public   officers, 
mandamus    to    compel    delivery    of, 

XIII,  300. 

Marbury  v.  Madison,  rule  of,  XIII, 
300. 
signature    of    the    appointing    power 
necessary,  XIII,  299. 
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Commissions — Continued. 

usually  given  under  seal,   Xlll,  299. 
or  administratiye  boards, 
Board  of  Agriculture  and  3"isheries, 

Great  Britain,  I,  362. 
Commissioners  of  Internal  Revenue, 

I,  221. 
Commissioners  of  Labor,  I,   221. 
Commissioners  of  the  General  Land 

Office,  I,  221.  . 
Income    Tax    Commissioners,    Great 

Britain,  I,   362. 
Land      Tax      Commissions,      Great 

Britain,  I,  362, 
Bailway     and     Canal     Commission, 

Great  Britain,  I,  362. 
state  commissions, 
acts  of,  review  by  state  courts  of, 

I,  331. 
regulation  of  rates  by,  XII,  225. 

Commitment, 

for  trial  of'  person  accused  of  crime, 
III,  281,,  282. 
order  for,  III,   281. 
writ    of    habeas    corpus    for    error    In 

papers  of,  X,  623. 
Committee  of  Thirteen,  IX,  308,  309. 
Committees, 

of   deliberative   assemblies,  XIII,   442- 
444. 
chairman  of,  XIII,  442. 
committee   of   the    whole,    xm,    443, 

444. 
membership  committee,  XIII,  442. 
report  of,  XIII,  442,  443. 

Common  Counts.     See  Assumpsit. 

Common  Law,  I,  90-92;  HI,  5,  342;  XII, 

6,  7;  XV,  10. 
adoption  of,  in  America,  I,  155-166;  III, 

344. 
arbitrariness  and  harshness  of,  VII,  2. 
as  a  system  of  law,  I,  90-92. 
as  part  of  the  unwritten  law.  III,  343. 
as  used  in  the  law  of  persons.  III,  342- 

344. 
codification  of,  I,  71-73. 
content,  XV,   11. 
crimes.  III,  5-7,  268. 
during  the  constitutional  struggle  with 

the  Stuarts,  I,  145,  146. 
during  the  Tudor  period,  I,  142-145. 
development  of  the,  I,  120-141. 
early  elements  of  the,  I,  98,  99. 
effect  of  the  Magna  Charta,  I,   114, 

115. 
influence  of, 
courts  at  Westminster,  I,   112-114. 
Edward  I,  I,  120,  121. 
grand  jury,  I,  109-111. 
Henry  II,  I,  104,  114. 
inquest,  I,  107,  109. 
king's  peace,  I,  109,  111. 
land  law,  I,  122,  123. 
older. modes  of  trial,  I,  105-107. 
the    Crown,    the    Church   and    the 
barons,  I,  104,  105. 


the  legal  profession,  I,  126,  127. 
trial  by  jury,   I,   116,   117. 
writ  process,  I,   111,  112. 

early  English  courts,  VII,  2. 

equity  distinguished  from,  I,  91. 

expansion  of,  II,  362,  363. 

federal  jurisprudence  and  its  relation 
to  the,  I,  220-246. 

fusion  of  the,  and  the  administration 
of  equity  in  America,  I,  166. 

"general    common    law,"    defined    and 
explained,  XII,  6,  7. 

growth  of  legal  doctrine,  I,  118,  119. 

inclusion  of  the  law  merchant  into  the, 
I,  150,   151;   IX,   294. 

interpretation  of,  by  federal  courts,  I, 
238,  242,   243. 

in  the  fifteenth  century,  I,  132. 

limits  of,  I,  121,  122. 

making  of  the,  I,  104-119. 

Mansfield  and  the,  I,  151. 

need  for  elasticity  of  the,  I,  130. 

no,  of  the  United  States,  I,  242. 

no  vested  interest  in  the  continuance 
of,  XI,  323,  324,  328. 

original  colonies  of  America  inherited 
the,  from  England,  VI,  393. 

ossification  of  the,  I,  128-130. 

precedents  a  source  of  the,  I,  117,  118. 

prevails  in  the  English  speaking  world, 
I,  90. 

principles   evolved  out  of  juristic  ex- 
perience, I,  50., 

statutes  to  remedy  defects  in,  XI,  324. 

statutory    law    distinguished    from,    I, 
91;  III,  342-344. 

to    supplement    the,    chancery    devel- 
oped its  jurisdiction,  I,  134. 

Common    Law    Lien,    IV,    124-144,    IGl, 

166;  Xrv,  299. 
assignment  of,  IV,  161. 
based  upon 

mercantile  custom,  IV,  125,  132,  133. 

possession,  IV,  124-144. 

public  calling,  IV,  125-128. 
classes  of,  IV,  125. 
enforcement  of,  IV,  166. 
equitable  lien  distinguished  from,  IV, 

151. 
for  improvement  by  skill  or  labor,  IV, 

125,  128,  129. 
In  legal  proceedings,   IV,   125,   133-136. 
maritime  lien, 

distinguished  from,  IV,  147. 

precexience  of  over,  XIV,  299. 
not  assignable,  IV,   161. 
origin  of,  rv,  122. 
pledge  considered  as,  IV,  123,  125. 

Common  Law  Pleading.    See  Pleading. 

Common   Pleas  Cases,  crown  cases  as 


distinguished     from, 
land.  III,  260. 


in     Eng- 


Common  Pleas  Division  of  the  Supreme 
Court  of  Judicature,  Great 
Britain,  I,   340,   346. 
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Common  Recoveries,  V,  75-78;  VII,  472. 
defined,  V,  75,  78,  406. 
destruction  of  estates  tail  by,  V,  75-78. 
operation  of,  VII,  472. 
proceedings  under,  V,  76-78. 
provision  that  the  devise  of  an  estate 
tail  cannot  suffer,  void,  V,  109. 
Taltarum's  Case,  created  by,  V,  75-78, 

406. 
Common  Scold,  XV,  104. 
Commons, 
appendant,  V,  386,  387. 

defined,  V,  386. 

cannot  be  alienated  or  severed  from 
the  land  they  are  appurtenant 
to,  V,  386. 

do  not  exist  today,  V,  382. 
appurtenant  for  beasts  not  commona- 
ble, V,  387. 
in  gross,  V,  387,  388. 
in  the  soil,  defined,  V,  388. 
of  estovers,  defined,  V,  388. 
of  pasture,  V,  387,  388. 

in  England,  V,   387. 

none  in  America,  V,  387. 
of  piscary,  defined,  V,  388. 
of  turbary,  defined,  V,  388. 
pur  cause  de  vicinage,  V,  387. 
rights  to,  by  prescription,  V,  347. 

Communications,  Privileged.  See  Priv- 
ileged   Communications. 

Community  Life,  I,  3. 

Community  Property, 

defined,  V,  256. 

wife,  rights  of,  under,  V,  256,  257. 

Commutative  Contracts,  in  the  civil 
law,  I,  371. 

Company  Lawr, 

corporations  of  today  in  England,  or- 
ganized under  the,  IX,  27.  See 
also  Corporations. 

Compensation, 

damages    for,    for    loss    sustained    by 

breach  of  contract,  I,  614. 
for  injuries  to  workmen.     See  Work- 

nfen's  Compensation, 
of 

attorneys.    See  Fees,  of  Attorneys, 
clerks  of  courts  in  bankruptcy  mat- 
ters, XII,  343. 
directors  of  corporations,  IX,  186-188. 
for  services, 
as  attorney,  IX,  187. 
rendered,     and     materials     fur- 
nished, IX,  188. 
should  be  fixed,  when,  IX,   186. 
supposed  to  act  without,  IX,  186. 
judges   of  federal  courts,  XIII,   265, 

266,   329. 
medical  experts,  XIV,   324,  325. 
ordinary  witness  fee  only  allowed 

in  some  states,  XIV,  324. 
usually  regulated  by  statute,  XIV, 

324. 
partners,  vni,  374,  375. 


extra     compensation     by     special 

agreement,  VIII,  374,  375. 
where    partner    willfully    neglects 

business,  Vni,  375. 
physician    for   professional   services, 

XIV,   324,    325. 
by  contract,  XIV,  324. 
by  custom,  XIV,  324. 
to  an  employee  or  passenger  in  a 

railway  accident,  recovery  of, 

XIV,   325. 
President  of  the  United  States,  XIII, 

330. 
constitutional  provision  regarding, 

XIII,  330. 

public  officers,  XIII,   328-334. 
abolishment  of  office  ceases  com- 
pensation, XIII,  329. 
,      assignment  of   salaries,   XIII,   331, 
332. 
attachment  of,  not  permitted,  Xm, 

332,  333. 
extra  compensation  allowed,  when, 

Xin,  328. 
forfeited,  when,  Xin,  308. 
in  general,  XIU,  328. 
right  to, 
not    a    contractual    right,    Xm, 

329. 
rests  upon  statutory  or  constitu- 
tional provisions,  XIII,  328. 
theory    of    the    American    govern- 
ment in  fixing,  XIII,  331. 
under, 
federal    Constitution,    Xm,    329, 

330. 
state     constitutions,     Xm,     330. 
331. 
receivers,  IX,  478,  479. 
fixed  by  statute,  IX,  478. 
has  prior  lien  against  earnings  and 
property     under     receivership, 
IX,  473. 
who  are  wrongfully  appointed,  IX, 

478. 

within  the  discretion  of  the  court, 

rx,  478. 

referees  in  bankruptcy,  Xn,  335,  336. 

trustees  in  bankruptcy,  XII,  340,  341. 

court    may    withhold,    when,    XII, 

340,    341. 
in  event  of  the   estate  being  ad- 
ministered by  more   than   one 
trustee,  XII,  340. 

Compensatory    Damages, 
allowance  of  costs  and  attorney's  fees 
regarded  as,    when,    XTV,    706, 
707. 
may  be  recovered  for, 
direct     and     proximate     losses     oc- 
casioned by  a  tort,  Xrv,  21. 
Injury    to    the    person    or   property, 

XIV,  21. 

lacerated  feelings,   XIV,    21. 
mental   agony,   XIV,   21. 
physical  pain,  XIV,  21. 
wounded  sensibilities,  XTV,  21. 
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Competition.     See  Unfair  Competition. 

natural  limitations  on,  XIII,  6-11.    See 

also  Unfair  Competition. 
Xomplaint.     See  also  Declarations. 

defined.  III.  273,  274;  X,  17. 

accusation, 
formal,  of  a  crime  made  by,  III,  273. 
in  petty  offenses   usually  made  by, 
III,  283. 

amendment  of.  III,   284. 

should  distinctly  charge  the  offense, 
III,  273,  274. 

usually  used  before  justices  of  the 
peace  and  police  Judges,  ni, 
274. 

Composition  of  Matter, 

defined,  XII,   397. 

intermixture  may  be  caused  mechan- 
ically or  chemically,  XII,  397, 
398 

patents  for,  XII,  397-399,  443. 

Composition    with     Creditors,    I,     445, 

446,  611;  XII,  289-292. 
defined, 'XII,  289. 
acceptance  of  composition   agreement 

as  satisfaction,  I,  611. 
agreement  to  accept  a  less  sum,  I,  445. 
confirmation  of,   XII,   290. 
corrupt  agreement  will  prevent,  XII, 

291. 
opposition  to,  XII,  290,  291. 
setting  aside  of,  XII,  292. 
consideration  for  the  agreement,  XII, 

289. 
distribution    after    confirmation,    XII, 

291,    292. 
offer  of  composition,  XII,  289. 
acceptance  of,  XII,  289,   290. 
confirmation  of,  by  court,  XII,  289. 
no  formality  of  offer  or  acceptance 

necessary,   XII,   289,    290. 
to   be   effective,    what   is   necessary, 
XII,  289. 
under    federal    bankruptcy    law,    XII, 
289. 

Compounding  a  Felony, 

defined.   III,   75. 

a  crime.  III,  72. 

at  common  law.  III,  75. 

permitted  when.  III,  75. 

under  statutes.   III,   75.         , 

Compromises,  in  bankruptcy,  XII,  328. 

Comptroller  of  Treasury, 

authorizing  of  national  banks  by,  IX, 

438. 
issuance   of  bank   notes   on  authority 

of,  IX,  439,  440. 
Compulsion  of  Law, 
money   paid   under,    recovery   of,   VII, 

401-413. 
after    action    is    begun    but    before 

judgment,  VII,  402-404. 
after  judgment,  VII,  404-407. 
compulsory    discharge    of    another's 

obligation,  VII,   408-413. 


obligation    discharged    by    co-con- 
tractor,  VII,   410,    411. 
obligation  discharged  by  Joint  tort- 
feasor, VII,  411-413. 
obligation   discharged   by   one   not 
personally  liable,  VII,  409,  410. 
in  general,  VII,  401. 
taxes,  VII,  407,  408. 
threat  of, 

arrest,  VII,  402. 
litigation,    VII,    401,    402. 
litigation     amounting     to     duress, 

VII,   402. 
prosecution,  VII,  402. 

Concealment, 

in  insurance,  XTV,  148-152. 

defined,  XIV,  148. 

disclosure  of  facts,  rule  as  to,  XTV, 
150-152. 

duty  of  agents,  XIV,  152. 

illustrated,  XTV,  148. 

implied     warranty     in     sales     dis- 
tinguished  from,  -XIV,    148. 

material     concealment,      determined 
how,  XIV,  150,  151. 

special    inquiries,    failure    to    make 
full  disclosure  to,  XIV,  151. 

termination  of  duty  to  disclose,  XIV, 
151,   152. 
in  sales,  XIV,  149. 

Conclusion  of  Law, 
defined,   X,   219. 

not  to  be  stated  in  equity  pleadings, 
X,   219,  220. 

Concurrent  Jurisdiction  of  Courts. 
See  Jurisdiction  of  Courts  in 
Criminal  Cases.  See  Criminal 
Liaw. 

Conditional   Fee, 
estates  tail  a  form  of,  V,  67. 
estate  upon  a  condition  distinguished 
from,  V,  64. 

Conditional      Limitation,     Statute     of, 

XII,  77,  78. 
applying  of,   for  death   caused  by  an 

injury,  XII,  77,  78. 
operates  as  a  limitation  and  as  a  con- 
dition subsequent,  XII,  78. 
Conditional    Sales, 
defined,  II,  99;  IV,  314;  Vin,  308. 
as  bailment,  II,  99,  100. 
chattel  mortgage  compared  with,  IV, 

315,  316;  VIII,  308,  309. 
contracts  in  form  of  a  lease  regarded 

as,  rv,  316,  317. 
forfeiture    and    resale,    provisions    fop, 

carefully     scrutinized     by     the 

courts,  IV,  317,  318. 
instances  of,  II,  99,  100. 
nature  of  the  transaction,  IV,  314. 
notes,  Vni,  31,   32. 
of  land,  distinguished  from  mortgage, 

VIII,  309,  310. 
payment  to  be  made  in  Installments, 

IV,  319. 
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Conditional  Sales — Continued. 
recording  of,  statutory  provisions  for, 

IV,  319-321. 
risk  of  loss,  IV,  31?,  319. 
determines  in  whom  actual  property 

interest  is,  IV,  319. 
upon  buyer, 
by  Sales  Act,  IV,  319. 
by    weight   of    authority,    rv,    318, 
319. 
sale  by  the  conditional  vendee  before 
complying  with  all  the  condi- 
tions, II,  100-102. 
contract  silent  with  reference  to  re- 
sale, II,  100. 
conversion  when,  11,  100-102. 
possession     vested     in     the     bailee- 
vendee,  II,  101. 
sale   on   condition  distinguished  from, 

IV,  314. 

satisfaction  of  judgments,  analogy  of, 
to,  IV,  25,  26. 

state  laws  respecting,  have  no  extra- 
territorial force,   XII,   39,   40. 

title  reserved  for  security,  IV,  314- 
321. 

Conditions.     See    also    Elstates, '  Upon 

Condition, 
defined,  I,  537;  VI,  238,  242. 
construed  as  covenants,  when,  VI,  246, 

247. 
courts  do  not  favor,  yi,  246. 
covenants  distinguished  from,  VI,  242, 

251. 
"covenant,"    use    of    the    word    may 

create  a  condition,  VI,  247. 
creation  of,  VI,  244,  245. 
estate  upon  condition,  V,  114-125. 
bill  in   equity   to   enforce,   when,   V, 

121. 
breach  of,  in  grant, 
conveyance  of  right  of  entry  upon, 

V,  123. 
effect  of,  V,  124. 

equitable  relief  against,  V,  125. 

rule  of  Dumpor's  Case,  V,  123,  124. 
classes  of,  V,  115. 
condition  precedent,  V,   115,   116. 

illegal  or  against  public  policy, 
effect  of,  V,   115,  116. 

Impossible    of   performance,    effect 
of,  V,  115. 
condition  subsequent,  V,  116,  117. 

applying  to  the  grantee  or  lessee 
cannot  be  taken  advantage  of 
by  his  heirs,  executors,  admin- 
istrators or  assigns,  V,  116. 

construed  strictly,  V,  116,  117. 

illegal  or  impossible  conditions,  V, 
117. 

in    creating    an    estate,    must    not 
violate    any    rule   of    property, 
V,   119,  120. 
conditions, 

malum  in  se,  V,  117. 

malum  prohibitum,  V,  118. 


enforcing,  V,  124,   125. 

illegal  or  impossible,   conditions,  V, 

117-119. 
rule  of  perpetuities   does  not  apply 

to,  in  America,  V,  206,  207. 
subsequent,  V,  116,  117. 
time  for  performing,  V,  117. 
use    of    land    may    be    restricted    in 

grant,  V,  120. 
in  contract,  I,  536-538. 
defined,  I,  537. 
act    on   one    side  requiring  time,    I, 

557,  558. 

breach  of,  I,  559,  560;  IV,  419,  420. 
concurrent,  I,  541,  542,  550,  551. 

defined,  I,  541. 

plaintiff  must  plead  an  offer  to 
perform,  I,  544. 

protect  both  parties,  I,  541,  542. 
distinction  of,  I,  537,  538. 
express,  I,  538. 

are  true  condttions,  I,  540. 

construed  by  courts  so  as  not  to 
work  an  unjust  forfeiture,  I, 
551. 

contracts  conditional  upon  satis- 
faction, I,   553,   554. 

in  bilateral  and  unilateral  con- 
tracts, I,  551. 

may  be  waived,  I,  552. 

performance  of,  I,  540. 

Professor  Langdell's  views  on  in- 
terpretation of,  I,  551. 

promises  to  pay,  I,  555. 

rule  on,  I,  551,  552. 
history  of,  I,  550,  551. 
Implied  in  fact,  I,.  538,  539. 

not  expressed  in  the  agreement 
or  the  promise,  I,  538. 

performance  of,  I,  540. 

rules  on,  I,  555,  556. 

to  be  treated  in  the  same  manner 
as    express    conditions,    I,    539, 
555. 
implied  in  law,  I,  539,  540. 

act  on  one  side  requiring  time, 
I,    557,    558. 

apply  only  to  bilateral  contract,  I, 
540. 

are  true  conditions,  I,  540. 

cannot   exist  in  a  unilateral  con- 
tract, I,  557. 
exception      to      subsequent      impos- 
sibility   in    the    nature    of,    I, 
573. 

in  a  bilateral  contract,  I,  556,  557. 

may  be  performed  substantially,  I, 
540. 

rules  on,  I,  556,  557.  '' 

where  only  the  time  for  perform- 
ance of  one  act  is  definite,  I, 

558,  559. 

rule  as  to  property;  I,  559. 
where     parties     fail     to     provide,- 
which  fair  dealing  requires,  I, 
556. 
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Conditions — Continued, 
In  deeds,  V,  120-X22. 
in  insurance   contracts,   proof  of  per- 
formance, I,  545. 
in  leases,  VI,  232,  238,  242-249. 
defined,  VI,  238,  242. 
agreement  not  to  assign,  breach  of, 

VI,  246. 
are  binding  on  lessee  and  sublessee, 

VI,  247,  248. 
breach  of,  VI,  242,  243,  248,  249. 
condition  precedent,  VI,   243,  244. 
condition  subsequent,  VI,  243-245. 
construed   as   covenants,   when,   VI, 

246,  247. 
creation  of,  VI,    244,  245. 
Illegal,  VI,  245. 
impossible,  void,  VI,   245. 
non-compliance  with,  does  not  make 

lease  void,  VI,  249. 
parties  affected,  VI,  247,  248. 
reentry  clause  in,  VI,  244,  245. 
valid,  what  are,  VT,  245,  246. 
waiver  of,  VI,  244. 
words  of   restriction  do   not  create, 

VI,  245. 
in    restraint   of   marriage,    void,    V, 

119. 
kinds  of,  I,  538;  VI,  243,  244. 
mutually  dependent,  I,  541. 
precedent,    I,    540,    541;    VI,    40,    243, 
244;  XIII,  33-42. 
defined,  I,  540;  VI,  243,  244. 
distinctions,  I,  541. 
examples  of,  VI,  244. 
plaintiff    must    allege    the    actual 
performance  of  a,  I,  544. 
rule  as  to  the  postponement  of  the 
vesting  of  title  upon,  VI,  40. 
upon   the   failure  of  non-perform- 
ance of,  I,  549. 
present  or  past  event,  I,   537. 
prevention  of  the  happening  of,  dis- 
tinguished from  the  prevention 
of  a  promise,  I,  575. 
rules  on,  I,  550-568;  VI,  40. 
subsequent,  I,  542-544,  597;  VI,  243. 
defined,  I,  542;  VI,  243,  244. 
as  such  rarely  found,  I,  543. 
creation  of,,  VI,  244. 
defendant   must   plead   and   prove 

actual  performance,  I,  545. 
test  of,  I,  543. 
under  the  common  law,  I,  550. 
valid,'  VI,  245,   246. 

where  only  the  time  for  performance 
of  one  act  is  definite,  I,  558, 
559. 
which  relate  to  the  performance  of 
an  existing  contract,  I,  537, 
538. 

Condonation, 

defined,  III,  496,  497. 
a,  defense  to  an  action  for  divorce.  Ill, 
496,  497. 

Conduct,  Estoppel  by,  VII,  453,  454. 


Confederate  States  of  America, 
amnesty     proclamation     of    President 

Lincoln,  XI,  135. 
courts  of, 
judicial    acts    against    true    govern- 
ment, void,  I,  188. 
Judicial     decisions     against    private 
rights,  valid,  I,  188. 

Confederating  Part,  of  the  bill  In 
equity,  X,  232,  237.  See  also 
Bill  in  Equity. 

Conference  of  Berlin  In  1885,  Xn,  162. 

Confession   and  Xvoldanee, 
plea  of,  to  plaintiff's  pleading,  X,  25, 
26,  115,  129-132;  XV,  350. 

defined,  X,  129. 

discharge,  X,    130. 

excuse,  X,  129. 

giving  color,  X,  131,  132. 

justification,   X,  129. 

Vnecessary  and  proper  defense  of  his 
person,"  X,  130. 

under  state  statutes,  X,  26. 

Confessions, 

deffned,  X,  302,   419. 

admissible  as  evidence,  when,  X,  302- 

304. 
admissions  distinguished  from,  X,  419. 
how  presented,  when  admitted  as  evi- 
dence, X,  304. 
inadmissible    as    evidence,    when,    X, 
302-304. 
matters  not  within  rule,  X,  304. 
rule  stated,  X,  302. 
obtained    by    threat,     inducement    or 
promise  made  by  one  in  charge 
of  the  prosecution,  rejected  as 
evidence,  X,  302,   303. 
voluntary, 
admitted  as  evidence,  X,  302. 
typical  cases,  X,  303,  304. 

Configuration,  Similarity  of, 

as  unfair  competition,  XII,  532-535. 

as  ground  for  injunction,  XII,  534. 

distinctive  shapes  coupled  with  dis- 
tinctive color,  XII,  533. 

In  a  container,  XII,  532,  533. 

intent,  how  established,  XII,  535. 

of  labels,  XII,    540,  541. 

simulation  of  form  and  color  in  non- 
essentials, XII,  535. 

Conflict  of  Laws,  XII,  1-112.  See  also 
particular  subjects  involving. 

"conflict"  defined,  XII,   2,  3. 

example  involving  the  question  of, 
XII,  1,  2. 

importance  of,  XII,  3. 

private  international  law  synonymous 
with,  XII,  2,  3. 

scope  of  the  subject,  XII,  1,  2. 

Confusion, 
defined,   IV,   44. 
nature  of,   IV,   44. 
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Confusion — Continued. 

title  to  property  by,  IV,  44-53. 

accession  distinguished  from,  rV,  49. 

by  fiduciary,  IV,  49,  53. 

elevator   and   warehouse   cases,    IV, 

44,  45. 

Intermixture  by  accident  or  by  con- 
sent, rV,  44,  47,  50. 

parties  as  tenants  i»  common,  when, 
rV,  44,   45.  47. 

remedies,  IV,  47-49. 

tortious  confusion  by  mistake',  IV, 
45. 

transaction   amounting   to    sale,    IV, 

45.  ^ 

unequal  values,  property  of,  IV,  46, 

47. 
willful  confusion,  IV,   45,   46,   48,  49. 

Congress.     See  also  House   of  Repre- 
sentatives,   Senate, 
acts  of,  XI,  64,  70-72. 

respecting  mines  and  mining,  VI,  358, 
359,   394,    395,   399,   400,    405-407, 
411,  438,  440-444,  453.     See  also 
Desert  Ifind  Act  of  1877. 
administrative  matters  within  the  ex- 
clusive control  of,  not  cogniz- 
able by  the  courts,  X,  623,  624. 
appointments,  XI,  122. 
constitutional  prohibition  against  mak- 
ing     laws-      against       certain 
classes,  XI,  44,   91. 
text  of  Constitution,  XI,  490,  491. 
created  by  United  States  Constitution, 

XI,  41. 
criminal  jurisdiction  of  federal  courts 

as  conferred  by.  III,  268. 
may   authorize   deportation   of   aliens, 

I,  184. 
may  create  courts,  I,  221,  222. 
no  liability  of  members  of,  XIII,  367. 
no  power  to  confer  on  state  courts  any 
part   of   constitutional  judicial 
power,  I,  221. 
overruling  President's  veto,  XI,  132. 
powers  of,  XIII,  147,  335. 

created   by  United   States   Constitu- 
tion, XI,  42,  86,  140-183. 
discretionary,    to   admit    new   states 

to  the  Union,  XI,  178. 
Implied  limitations,  XI,  91. 
Inherent,  XI,  96,  97. 
legislative    power    created   by    four- 
teenth   amendment,     XI,     279, 
280. 
legislative  power  vested  In,  XI,  115- 

121. 
necessary  and  proper,  XI,  94. 
over  commerce,  XII,  209,  216-224,  232, 

253-261. 
resulting,  XI,  95,  96. 
taxation,  XI,  140-143. 
to  annex  and  provide  for  government 
of  territories,  XI,   172-176,  496. 
to  borrow  money,  XI,  143,  144,  489. 
to  coin  money,  XI,  85,  151-153,  489. 
to  create  corporations,  IX,  40. 


to  establish  and  maintain  post  of- 
fices, XI,   154-156,    489. 

to  fix  standards  of  weights  and 
measures,  XI,  153,  489. 

to  levy  duty  on  goods  exported,  XI, 
,145,   491. 

to  make  laws,  cannot  delegate,  XI, 
93,  119-121,  490. 

to  make  rules  and  regulations  re- 
specting territories,  XI,  171- 
176. 

to  pass  bankruptcy  laws,  XI,  151, 
489;  Xn,  265,  266. 

to  promote  the  progress  of  science 
and  useful  arts,  XI,  85,  156,  157, 
489. 

to  punish  crime,  XI,  158-161. 

to  punish  for  contempt,  XI,  118. 

to  regulate  commerce,  XI,  34,  38,  85, 
144-147,  489. 

where    uniformity  of  regulation   es- 
sential, XI,  89. 
President's  power  to  call  extraordinary 

sessions,  XI,  131. 
President  to  recommend  legislation  to, 

XI,  130,  131. 
procedure  of,  XI,  46. 
qualification  of  members  of  each  house, 

XI,  46,  117,  487. 
suspension  of  writ  of  habeas  corpus  by, 

X,  625,  626. 
totality  of  powers,  XI,  96. 
war  powers  of,  XI,  161-165,  490. 
Congress  of  Vienna  In   1815,  XII,  161, 

162. 
Connecticut,  constitution  'of,  XI,  26. 
Connecting  Carrier.     See  Carriers, 
connecting  service,  XIII,  30,  31. 
through  service,  XIII,  31,  32. 
Connivance,  defined.  III,  496. 
a  defense  to  an  action  for  divorce,  m, 

496. 
Conquest,  acquisition  of  territory  by, 

XII,  136. 

Consanguinity,  III,  418;  VT,  14-16;  XV, 
229. 

Consent, 

age  of,  of  infants  to  marriage.  III,  384. 

in  the  formation  of  contract,  reality  of, 

I,  396,  420. 
of  parents  to  celebration  of  marriage, 

ni.  431. 
to  crime,  by  person  Injured,  III,  9-12. 
to  jurisdiction  of  court,  XH,  8,  9. 
to  tort,  bars  recovery  in  a  civil  action, 

HI,  9. 

Consequential  Damages,  defined,  XIV, 

26. 
Hadley  v.  Baxendale,  rule  of,  XIV,  28, 

31,  229,  230. 
in  contract,  XIV,  28-33. 
in  fire  insurance,  XIV,  229-231. 
In  torts,  XIV,  26-28,  33-37. 

Conservator,    attachment   of   property 
by,  X,  434. 
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Condderatfon,  defined,  I,  428,  429;  XV, 
131. 

benefit,  I,  428. 

additional  compensation,  I,  444. 

antecedent  or  pre-existing  debt  as, 
VIII,  60-62. 

by  law  merchant  a  bill  or  note  imports 
a,  VIII,  6,  7. 

contract  must  be  supported  by  valu- 
able, vm,  196. 

failure  of,  VIII,  121,  123,  129,  130. 

failure  of,  surety  may  avail  himself  of 
defense  of,  VIII,  270. 

fundamental  rules  of.  in  contracts  ap- 
plies as  well  to  bills  and  notes, 
VIII,  59. 

illegal,  in  equity,  VII.  69. 

immaterial  as  to  whether  the  promise 
is  within  Statute  of  Frauds, 
VIII,  196. 

in  composition  agreements  with  cred- 
itors, XII,  289. 

in  contract  between  principal  and 
agent,  IV,  182,  183. 

increased  rate  of  interest  as,  VIII,  245. 

in  deeds,  V,  127-130,  406,  407;  VII,  482. 

in  English  law  as  distinguished^  from 
Roman,  IX,  319. 

in  leases,  VI,  232,  236,  237. 

mortgage  must  be  supported  by  legal, 

VIII,  316,  317,  362. 

mutual  promises   of  partners   to   con- 
tribute capital,  IX,  320. 
necessary 
for  specific  performance,  VII,  19,  20. 
to  a  contract  of  suretyship,  VIII,  182- 

184. 
to  an    agreement   between   principal 
and  creditor  to  extend  time  of 
payment,  vni,  244-246. 
to  creation  of  trust,  VII,  250-252. 
of  bills  and  notes,  VIII,  6,  7,  59-63. 
partnership   agreement  must  rest  on, 

IX,  319,    320. 

past  consideration  for  a  bond,  XII,  64, 
65. 

promise  for  a  promise  sufficient,  to 
support  contract  of  the  guar- 
antor or  surety,  VIII,  182,  183. 

promise  in,  of  property  transferred  to 
surety,  VIII,  194-196. 

skill  of  partner  as,  IX,  320. 

statement  of,  under  Statute  of  Frauds, 
vm,   186. 

unreal,  I,  434. 

usurious  interest  as,  VHI,  245. 

valuable,  I,  430,  431,  443. 

want  of,  evidence  of,  I,  526. 

when  part  or  whole  of  the,  falls,  I,  461. 

when  separable,  I,  450. 

whether  necessary  to  a  waiver  of  a 
clause  of  an  insurance  policy, 
XIV,  173. 

written  instruments  in  some  states, 
presumptive  evidence  of  a,  I, 
452. 


Conalgnment, 

of  goods  on  sale  a  bailment,  IV,  76,  77. 

Consignor.    See  Carriers. 

Consolato  del  Mare,  XIV,  288,  2S9. 

Conspiracy, 
defined,  UI,  64. 

admissions  in  cases  of,  X,  423,  424. 
criminal, 
agreement 
to  hiss  an  actor  a.  III,  64. 
to    obtain    copies    of    examination 
questions    from    £ln    examining 
board  a.  III,  64. 
to  slander  a  person  a.  III,  64. 
a  misdemeanor.  III,  8,  64. 
combination  of  laborers  when  a.  III, 

65. 
unlawful  means  in  accomplishing  a 
lawful  act  a,   III,    65. 
damage  the  gist  of  the  action  for.  III, 

425. 
liability  for,  II,  425. 

to   indict  an   innocent  person,   indict- 
able, III,  72. 
to  put  a  girl  into  the  possession  of  a 
man  for  immoral  purposes,  in- 
dictable, ni,  71. 

Constable, 

may    arrest    a    person    for   breach    of 

criminal  law,  in,  39. 
not  liable  for  assault  and  battery.  III, 

39. 

Constitution,  definitions  of,  XI,  S,  6,  47. 

48. 
adoption  of,  XI,  30-32. 
amendment  and  revision  of,  XI,  20,  47- 

50. 
American,  XI,  20,  34-82. 
"common  law,"  XI,  9. 
construction    of.      See    Constitutional 

Law;  Construction, 
cumulative  or  evolved  constitution,  XI, 

7,  8. 
early  meanings,  XI,  4,  5. 
enacted  constitution,  XI,  8. 
first  examples,  XI,  4. 
"flexible,"  XI,  14,  16. 
form  and  types,  XI,  7-25. 
formal,  XI,  7. 
France,  charters  of  1814  and  1830,  XI, 

10,  11. 
growth  and  development,  XI,  48. 
historical  or  evolutionary,  XI,  8. 
"literary,"  XI,  7. 
nature  and  forms,  XI,  1-33. 
necessity  of  a,  XI,  6. 
of  Clarendon,  XI,  4. 
of  Great  Britain,  XI,  47. 
of  United  States.     See  Constitution  of 

the  United  States, 
part  of  the  written  law.  III,  342. 
"rigid,"  XI,  14,  16. 
sources,  XI,  45-47. 
"statutory,"  XI,  9. 

term  applied  to  various  phrases,  XI.  4. 
types,  XI,  7-26. 
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Constitution — Continued. 
unwritten,  advantage  of,  XI,  17. 
British  constitution  as  example,  XI, 

11,  19. 
classification  as  unscientific  and  il- 
logical, 3a,  15. 
weakness  of,  XI,  18. 
worlcing,  XI,  7. 
written,  XI,  7-11. 
classification  as,  XI,  15. 
essentials  of  a,  XI,  19,  20. 
have  acquired  an  unwritten  element, 

XI,  14. 
sources  of,  XI,  10. 

strength  and  weakness  of,  XI,  16-19. 
United  States  Constitution  as  an  ex- 
ample, XI,  23. 

Constitutional '  Convention, 

as  a  method  of  amending  constitutions, 

XI,  54,  55. 
assembling  of,  XI,  31,  32. 
calling,  methods  of,  XI,  31,  55. 
federal,  of  1787,  XI,  35-37. 
legal  position  of,  XI,  32,  33. 
restrictions,  imposed  hy  legislative  act 

calling,  XI,  32. 

Constitutional  Guarant:es, 
persons, 

are  entitled  to  a  speedy  trial  under, 

X,  643. 
cannot  be  tried  twice  for  the  same 

offense  under,  X,  647. 
imprisoned    in   violation   of,    writ   of 
habeas  corpus  for,  X,  643,  644. 

Constitutional  Law,  defined,  XI,  1-3. 

definitions  and  general  principles,  XI, 
1-82. 

administrative  law,  XI,  1,  2. 

amending  power,  XI,  57-59. 

American,  XI,  2,  34-82,  66-74. 

bill  of  rights.     See  Bill  of  Rights. 

citizens,  privileges  of.     See  Citizens. 

civil  rights  and  their  guaranties.  See 
Civil  Rights. 

Congress,  powers  and  limitations  of. 
See  Congress. 

constitutional  authority  for  the  Issu- 
ance of  patents,  XII,  378-387. 

constitutionality  of  Trademark  Regis- 
tration Act  of  1905,  XII,.  558. 

constTtutional  provisions  require  com- 
pensation   be    given    adjoining 
landowners  for  removal  of  lat- 
eral support, 
by  a  municipality  in  grading  streets, 

XIV,   97,    98,   102. 
for  a  private  purpose  under  act  of 
legislature,  XIV,  102. 

constitutional  questions  involved  under 
workmen's  compensation  laws, 
II,  473.  ' 

Massachusetts  law  upheld,  II,  474. 
New  York  and  Montana  laws  invalid, 
II,  473,  474. 

constitutional  struggle  with  the  Stu- 
arts, England,  I,  145,  146. 


Constitution  preferred  to  statute,  XI, 

69. 
Constitution  the  paramount  law  of  the 

land,  VIII,  426. 
contribution  of  the  Magna  Charta  to, 

I,  114,  115. 
corporation  as  a  citizen,  for  purposes 

of  jurisdiction,  IX,  21-23. 
corporation   as   a   person   under   four- 
teenth amendment,  IX,  20,  21. 
corporation  not  entitled  "to  privileges 
and    immunities    of    citizens," 
IX,  23,  285. 
courts,   power  to   interpret  legislative 

acts.     See  Courts, 
crime,   protection  of  persons  accused. 

See  Crime, 
due  process.     See  Due  Process  of  Law. 
eminent    domain.     See    Elminent    Do- 
main. 
English,  whether  really  law,  XI,  11. 
equal    protection    of    laws.     See    Equal 

Protection  of  Law^. 
government  of  the  United  States.    See 
Government  of  United  States, 
guaranty  of  form  of  government.    See 

Government, 
historical  basis,  XI,  185,  186. 
impairment  of  obligation  of  contracts. 
See  Obligation  of  Contracts, 
implied  powers,  XI,  93-95.. 
inherent  powers,  XI,  96,  97. 
international   law   distinguished   from, 

XI,  1,  2. 
interpretation   of   the    Constitution  by 

Supreme  Court,  VIU,  424. 
interstate     commerce,     regulation     of. 

See  Commerce, 
legislation    prohibiting    marriages    be- 
tween  certain    races   not   con- 
trary to  the  Federal  Constitu- 
tion, III,  420. 
marriage   of  persons   divorced   in   an- 
other   state,     "full    faith    and 
credit"  clause  of  Federal  Con- 
stitution applied.  III,  424. 
naturalization    of   a.liens,    powers    and 
limitations.       See     Naturaliza- 
tion, 
part  of  the  public  law,  I,  88. 
patent  for  an  unlimited  time  unconsti- 
tutional, xn,  379. 
police  power.     See  Police  Power. 
President,    powers    and    constitutional 
limitation  on  acts.     See  Presi- 
dent, 
states,  powers  and  limitations  of,  I,  77. 

See  States, 
statute  abolishing  estates  tail  does  not 
impair  vested  rights,  V,  81,  83. 
subjects,  VI,  3. 
taxation,  constitutional  limitations  on. 

Bee  Taxation, 
unconstitutional  laws  and  statutes  in 
general.     See    Unconstitutional 
Laws. 
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Constitution  of  the  United  States, 

text  of  the,  XI,  485-504. 

abolished  attainder  and  corruption  of 

the  blood,  VI,  50. 
abolished    slavery    by    the    Thirteenth 

Amendment,  XII,  81. 
acts  of  Congress  in  conflict  with,  XI, 

64. 
amendment  of,  XI,  50-54,  68. 
amendments,  XIII,  286.     See  numerical 
order;    i.  e.,    first    amendment, 
second  amendment,  etc. 
article  I, 

section  2,  XI,  219. 
section  3,  XI,  220. 
section  4,  XI,  220. 
section  5,  XI,  220. 
section  7,  XI,  132. 

section  8,  XI,     140-144,    147-157,    176, 
177,  234,  235,  267,  304,  308,  401, 
407. 
section  9,  XI,  142,  143,  ,261,  312,  313. 
section  10,  IX,  109;  XI,  161-165,  225, 
327,  401,  406,  412,  413. 
article  11, 
section  1,  XI,  219. 
section  2,  XI,  122-130,    132-136. 
section  3,  XI,  126,  127. 
article  III, 

section  2,  IX,  21-23;  XI,  268. 
article  rv, 

section  2,  IX,  23,  285;  XI,  106-112,  415, 

416. 
section  3,  XI,  177-183,  455. 
section  4,  XI,  100,  221. 
article  VT,  XI,  62-64, -226,  227. 
bill  of  rights,  XI,  21,  23,  42-46,  190-192, 

•      199-201,  499,  500. 
Commerce  Clause  of,  Xn,  205-207,  212, 
213.    See  also  Commerce  Clause, 
compromises  of,  XI,  37,  38. 
constitutional  convention   of  1787,   XI, 

35-37. 
conventional  element,  XI,  14. 
"Does     the     Constitution     follow     tEe 

flag?"  I,  311. 
existence   of  international  law  recog- 
nized by  the,  XII,  115. 
expansion  of,  XI,  48-50. 
federal  and  state  compared,  XI,  23-25. 
full  faith  and  credit,   to  judicial  pro- 
ceedings and  records  of  other 
-  states,  VII,  465. 
In  outline,  XI,  40-42. 
judges  bound  to  support,  XI,  63. 
judicial  construction  of,  XI,  49. 
origin  and  formation  of  the,  XI,  34,  35. 
origin  of  state  constitution  antedated, 

XI,  25. 
outlines,  meager,  XI,  54. 
preferred  to  statute,  XI,  69. 
provisions  of  the,   respecting  patents. 

xn,   378. 
ineffective     without     legislation     by 

Congress,  XII,  378,  379. 
optional   with    Congress   whether   to 

authorize  the  issue  of  patents, 

XII,  378. 


provision    relating    to    admiralty    law, 

XIV,  293. 
ratification  of,  XI,  38-40. 
registration  of  trademarks  based  upon 

clause  of  the,  XII,  480,  509. 
source  of,  XI,  46. 
supremacy  of,  XI,  62-64,  497. 
treaties  in  conflict,  XI,  64. 
"unconstitutional,"  distinguished  from 

meaning  applied  in  Great  Brit- 
ain, XI,  66. 
Virginia  plan,  XI,  37. 
Constitutions  of  Clarendon,  I,  105. 
Construction, 
courts  to  give  effect  to  the  intent  of 

people,  XI,  61. 
doctrine  of  Marbury  v.   Madison,   XI, 

70-72. 
every  line  of  Federal  Constitution  sub- 
ject to. judicial,  !XI,  49. 
extrinsic  evidence  of  "The  Federalist," 

XI,  77,  78. 
must  be  uniform,  XI,  61. 
operates  prospectively,  XI,  62. 
reasonable  doubt,  XI,  75. 
reasonable  rule,  XI,  61. 
Constructive  Intent,  III,  21. 
Constructive  Trusts,  VII,- 126,  128-130, 

179,  206,  243,  244,  273-275,  352. 
Consular  Courts  of  the  United  States, 

I,  192,  221,  318-321;  XI,  96;  XIV, 

289,  290. 
Consuls,  XII,  157-159,  163. 
consular  conventions,  XII,  163. 
exequatur,  granting  of,  to,  XII,  157. 
formal  acts  of,  XII,  157. 
functions  of,  Xn,  157,  158. 
immunities  of,  XII,  158,  159. 
in  China,   Morocco,   Persia,   Slam  and 

Turkey,  XII,  158. 
power  of  President  to  appoint,  XI,  122. 

494. 
primarily      business      representatives, 

xn,  157. 
suits  against  foreign,  I,   220,  227,  228, 

249,  250,  298. 
Contagious  Diseases,  Xni,  106. 
Contempt, 
before   a  referee   in  bankruptcy,    XII, 

336,  337. 
certification    of   facts    by   referee   to 

judge,  XII,  336. 
provisions  of  bankruptcy  act  respect- 
ing, XII,  336. 
punishment  of,  XII,  336,  337. 
Congress  has  no  general  power,  XI,  118. 
corporation    may    be    held    liable    for 

criminal,  IX,  175. 
in  equity,  VII,  9,  61,  110,. 111. 
in  federal  courts,  I,  243. 
liability  of  corporation  for,  III,  38. 
police  court  of  the  District  of  Colum.- 

bia  may  punish  for,  I,  317. 
punishment  of  sheriff  for,  I,  236. 
suit  against  receiver  without  leave  of 

court  a,  IX,  476. 
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Contempt — Continued. 

unlawful  interference  with  the  per- 
formance of  duties  of  receiver, 
a,  IX,  468. 

Contingent  Remainders,  V,  149-153, 
158-168. 

defined,  V,  150. 

alienation  of,  V,  165-167. 

a  very  uncertain  and  slippery  interest, 
V,  164.  ■ 

become  vested  remainders,  when,  V, 
152,  153. 

changed  to  executory  devises,  when,  V, 
153. 

classes  of,  V,  158,  159. 

conditional  limitations  dlstintruished 
from,  V,  161,  162. 

cross,  V,  159,  160. 

depend  upon  language  creatiner  re- 
mainders, V,  151.  . 

examples  of,  V,  150,  151. 

executory  devises,  V,  153,  159,  160,  161. 

follow  life  estates,  V,  161. 

how  a  will  may  be  drawn  so  as  to  give 
the  devisee  the  right  to  sell  and 
yet  have  the  remainder  go  to  a 
third  person,  V,  167,  168. 

may  be  defeated  by  destruction  of  the 
particular  estate  on  which  they 
rested,  V,  163. 

may  be  the  subject  of  a  mortgage,  VIII, 
314. 

merger  of,  V,  164,  165. 

must  not  lap  over  preceding  estates,  V, 
162. 

not  recognized  in  England  until  middle 
of  fifteenth  century,  V,  158,  160. 

origin  of,  V,  158,  159. 

possibility  upon  a  possibility,  V,  159. 

preservation  of,  V,  162. 

presumption  of  construction  inr  favor 
of,  V,  160. 

regarded  as  illegal  at  common  law,  V, 
150. 

rule  of  perpetuities  does  not  apply  to, 
when,  V,  201. 

statutes  affecting,  V,  167. 

trusts  to  preserve,  V,  163. 

uncertainty  as  to  estates  vesting  in  in- 
terest  characterizes,    V,    151. 

what  will  support,  V,  163,  164. 

where  the  contingency  depends  on 
whether  an  event  which  is  sure 
to  take  place  happens  before 
the  particular  estate  which 
supports  it,  V,  158,  159. 

where  the  particular  estate  is  subject 
to  be  determined  by  the  hap- 
pening of  some  contingent 
event  shall  happen,  V,  158. 

which  depend  on  the  uncertainty  of  the 
person  who  is  to  take,  V,  159. 

Continuances,  X,  144,  145. 

Contraband  of  War,  XII,  178,  192,  194- 
200. 

articles  considered  as,  under  Declara- 
tion of  London, 


absolute  contraband, 

enumerated,  xn,  195,  196. 
liable  to  capture,  Xn,  198,  200. 
conditional   contraband, 
enumerated,   XII,    196-198. 
liable    to    capture    if    destined    for 
use   of   an   armed   force,   XII, 
199,  200. 
not  contraband,  XII,  198. 
doctrine  of  continuous  voyage,  XII,  194, 
199,  200. 
opinions  of  nations  on,  radically  di- 
vided, xn,  200. 
views  of. 
Great  Britain  regarding,  XII,  194. 
United  States  regarding,  XII,  194. 
fuel  and  foodstuffs  may  be  considered 

as,  xn,  194. 
seizure  of  neutral  vessels,  Xn,  178. 
necessity  of  notice  to  neutrals  of  the 
existence  of  war,  XII,  178. 
war  materials  considered  as,  and  sub- 
ject to  seizure,  XII,  192. 
Contra  Bonos  Mores,  I,  487.     See  also 

Illegal  Contracts. 
Contractor,  bond  of,  form  of,  XIV,  607. 

Contracts.  See  also  under  particular 
subjects  of  contracts,  kinds  of 
contracts  and  particular  classes 
of  persons. 

defined,  I,  364-366. 

action  to  set  aside,  in  equity,  VII,  174, 
175. 

acts  upon  the  parties,  I,  497. 

admiralty  jurisdiction  of  United  States 
courts  over,  XIV,  295,  296. 

alternative  contracts,  I,  587. 

between  principal  and  agent,  IV,  176, 
178-183,  193-203.  See  also 
Agent,  contract  between  prin- 
iCipal  and. 

bilateral,  XII,   59,   60. 

breach  of,  I,  499,  589,  597,  614,  615;  VII, 
447-452. 
civil  liability  for,   II,   7. 
damages  for,  XIV,  4-6,  26,  28-33,  48- 

61,  67-73. 
no  remedy  in  equity  when  legal  rem- 
edy is  adequate,  VII,  13. 
unpaid  judgment  may  be  the  foun- 
dation for  common  law  action 
for,  vn,  365. 

by  incorporation  by  reference,  I,  395. 

cancellation  and  rectification  of,  I,  615, 
616. 

capacity  to  contract,  XII,  29,  30,  38, 
65-58. 

classification  of,  I,   367-371,   SIS. 

commutative,  in  the  civil  law,  I,  371. 

compared  with  quasi-contract,  VII,  364, 
366. 

compared  with  torts,  II,  7. 

consensus  ad  idem,  I,  390. 

consideration  of,  in  English  law,  IX, 
319. 

creation  of  contract  rights,  XD,  65-72. 

development  of,  I,  372. 
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Contract! — Continued. 
discharge  of,  XII,  69-71. 
divisible,  what  are,  XIV,  49. 

effect  of  acts  connected  with,  XII,  68, 
67. 

emerging  of  the  law  of,  from  the  writ 
of  debt,  I,  119. 

enforcement  of,  XIII,  191. 

essence  of,  what  is  the,  I,  607. 

essentials  necessary  to  make,  I,  365, 
366,  398. 

executed,  I,  370,  461,  462;  IV,  234,  235, 
254,   255. 

execution  of,  Xin,  191,  196. 

executory,  I,  370,  .403,  464,  465,  664;  XI, 
333. 

express,  I,' 368-370;  VII,  365. 

formal,  I,  367. 

formalities  of,  XII,  60,  61,  62. 

form  of,  I,  365;  XIII,  491;  XIV,  583-595. 

forms  of  action  under  the  early  Eng- 
lish law,  I,  373-375. 

freedom  of,  limited,  I,  479. 

grubstake,  VI,  474,  475.    See  also  Grub- 
stake Contracts. 

history  of,  I,  372-375. 

idea  of,  not  always  existing  In  English 
law,  I,  372. 

illegal,  I,  147,  366,  495,  496;  XIII,  198, 
199.    See  also  Illegal  Contracts. 

Impairment  of  obligation  of.  See  Ob- 
ligation of  Contracts. 

implied  contract.  See  Implied  Con- 
tracts. 

Impossibility  of  performance,  VII,  444- 
447. 

in  civil  law,  I,  376. 

in  restraint  of  trade,  XI,  146,  300. 

informal,  I,  368. 

intent,  XII,  63. 

intention,  effect  of,  I,   494,  495. 

interference  with  contractual  relation, 
tort  liability  for,  II,  319-325; 
XV,  53. 

Interpretation  of,  XII,  65,  66. 

introductory  topics,  I,  363-375. 

joint,  IX.  343. 

joint  and  joint  and  several,  IX,  342. 

judgment  as  a,  XI,  335. 

"law  intended  by  the  parties  to  gov- 
ern," xn,  63-65. 

"law  of  the  place  of  the  making  to 
govern,"  XII,  55-60. 

"law  of  the  place  of  the  performance 
to  govern,"  XII,  62-65. 

law  of,  traceable  to  writs  consimili 
casu,  I,  124. 

limits  of  contractual  obligation,  I,  497- 
502. 

loss  of,  may  be  proved  under  the  rules 
of  evidence,  I,  525. 

made  before  war  between  belligerents 
'      are  suspended  during  the  war, 
XII,  180. 

made  between  subjects  of  belligerents 
are  void,  XII,  180. 

made  by  partners  for  partnership,  IX, 
342-349. 


matters  affecting  validity  of,  XII,   61, 

62. 
matters    not   subject    to    contract   by 

municipality,  XIU,  195,  196. 
may  be  oral  or  written,  I,  521. 
may   not   impose   liability   on   a   third 

party,  I,  497-499. 
meeting  of  minds,  I,  390. 
merger,   when   discharges   contract  of 

lower  degree,  1, 1 604. 
methods  of  creating,  I,  421. 
mistake  in  the  formation  and  subject 
matter    of,    VU,    75-77,    78-80, 
431-433. 
mode  of  contracting,  XIII,  196-198. 
motive,  I,  377,  399,   429,   430. 
municipal  officers  not  personstlly  liable 

on,  XIII,  189. 
mutuality  of  equitable  remedies,   VU, 

24-26. 
mutuality  of  obligation,  I,  434-436. 
negative  Injunction  against'  breach  of, 

VII,  17,  18. 
non-performance  of,  due  to  accident,  in 

law  and  in  equity,  VII,  165. 
not  to  assign  or  sublet,  VI,  258,  259. 
not  to  commit  waste,  VI,  258,  284,  286. 
not  to  engage  in  same  business  does 
not  apply  to  corporation  com- 
posed of  individuals,  IX,  14,  16. 
not  to  engage  in  business  or  profes- 
sion within  certain  area,  spe- 
clftc  performance,  VII,   18. 
not  under  seal,  X,  33. 
obligations    on,    not   merged   In    debts 
that     are    provable     not     dis- 
charged   in    bankruptcy,    XII, 
308. 
obtained  by  fraud,  cancellation  of,  in 

equity,  VH,  70. 
of  agency.     See  Agency.        - 
of  corporations.     See  also  Ultra  Vires, 
executed,  IX,  155,  156. 
executory,   IX,   152-155. 
Illegality,  IX,  125. 
made  beyond   the   scope   of  powers, 

IX,  157,  158. 
partially  executed  contracts,  IX,  156- 

"      161. 
signing  by  corporate  officers,  IX,  125. 
the  contract  of  legal  entity,  IX,  11. 
ultra  vires  distinguished  from  illegal 

contracts,  JX,  146,   147,   158. 
under  seal,  IX,  125. 
validity    of   tests,    and   illustrations, 
IX,  124,  125. 
of  foreign  corporations,  IX,  289,  290. 
of  infants.    See  Infants,  contracts  of. 
of  land,  secured  under  concealment  of 

facts,  VII,  20,  21. 
of  married  women,   IX,   318,   319.     See 
Married  Women,  contracts  of. 
in  equity,  VII,  136. 
of  municipal  corporations,    Xin,    191- 
201. 
annulling  of,  Xni,  199,  200. 
bids,  XIII,  197,  198. 
by  agents  of  municipality,  XIII,  196. 
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Contracts — Continued. 

cannot  be  impaired  by  state  legis- 
lation, XIII,  199. 
defective   contracts,    Xni,    192-194. 

of  partnership, 
consideration  necessary,  IX,  319,  320. 
for  purposes  of  robbery  and  smug- 
gling,  IX,   320,  321. 
governed  by  Statute  of  Frauds,  IX, 

312-315. 
may  be  implied  unless  governed  by 

Statute  of  Frauds,  IX,  312. 
must  be  carried  out,  IX,  321,  322. 
must  be  legal  and  enforcible,  IX,  320, 

321. 
nature  of  liability  on,  IX,  342-345. 
obligation   of  partners   is  joint,   IX, 

342. 
termination  of  liability  on,   IX,   350, 

351. 
termination  of  liability  on,   IX,    349, 
350. 

of  persons  or  corporations  in  hands  of 
receivers,  VII,  112. 

of  promoters  of  corporations,  IX,  71-75. 

of  public  officers  in  official  capacity, 
XIII,  367. 

of  sale.     Seej  Sales. 

of  suretyship,  VIII,  179-186. 

offer  of,  IX,  29,  30,  81-83,  84. 

on  behalf  of  undisclosed  principal,  IV, 
249,  250.  See  also  Undisclosed 
Principal. 

one  has  a  right  to  select  and  deter- 
mine with  whom  he  will,  I,  401. 

one  of  the  economic  interests  dealt 
with  by  the  law,  I,  76. 

operation  of,  I,  497-520. 

parol  contract,  validity  of,  XIII,  191. 

parol  defined,  X,  32. 

parol  evidence  in,  X,  371-373. 

partial  validity  of,  XIII,  194. 

payments,  future  assignments  of,  in 
equity,  VII,  163. 

penalty  for  non-performance,  relief  in 
equity,  VII,  180. 

performance  of,  XII,  67-69. 

personal  service,  I,  461,  507,  508;  Vn, 
15-19. 

pledge  arises  from,  IV,  116. 

power  to  make  laws  respecting,  XI,  92. 

quasi-formal,  I,  367. 

ratification  of,  IX,  74;  XIII,  193,  194, 
196. 

receivers  may  brin^' action  on,  IX,  474. 

reformation  of,  XIII,  169,  191. 

rescinding  of,  XIII,  191,  198,  199. 

rescission,  when,  for  mutual  mistake, 
in  equity,  VII,  73,   74. 

rights  and  liabilities  under,  I,  497. 

rights  and  obligations,  I,  363,  364. 

rights  of  party  to  a,  X,  ^29. 

scope  of  contractual  obligation,  I,  497. 

severable,  what  are,  XIV,  49. 

simple,  I,  367,  368,  428;  XV,  130. 

sources  of  quasi-contractual  obligation 
not  in  the  true  sense  contrac- 
tual, VII,  365. 


specialty,  defined,  X,  33. 

specific  performance  of,  I,  615;  VII, 
12-43. 

Statute  of  Frauds,  requirements  of, 
depend-  upon  the  law  of  the 
place  of  the  making  of  the 
contract,  XII,  61. 

subject  matter,  I,  365. 
an  essential  element  In  a  valid  con- 
tract, I,  398,   479,  480. 
evidence  of  the,  I,  527. 
legality  of  the,  I,  479-496. 
mistake  as  to  the,  VII,  432,  433. 

subrogation  of  surety  not  dependent 
on,  Vin,  220,  221. 

time,  how  made  of  -the  essence,  spe- 
cific performance,  VII,  28,  29. 

time,  not  generally  of  the  essence, 
specific  performance,  VII,  27, 
28. 

to  borrow  money  and. execute  negoti- 
able paper,  XIII,  200,  201. 

to  cultivate  the  land  properly,  VI,  258, 
259. 

to  Indemnify,  Vni,  190-193. 

to  insure,  VI,  258,  259. 

to  make  repairs  and  improvements, 
VI,  258,  287. 

to  sell,  distinguished  from  contract  of 
sale,  IV,  291,  292. 

ultra  vires  contract,  XIII,  191,  192.  See 
also  Ultra  Vires. 

under  the  common  law,  I,  367. 

under  seal,  I,  365,  421-428,  590,  691; 
vn,  3,  19,  222;  X,  33.     - 

unenforcible  on  account  of  the  Stat- 
ute of  Frauds,  VH,  437,  441-444. 

unilateral,  I,  370,  371,  432. 

usurious,  XII,  62,  63. 

valid  in  one  state,  valid   everywhere, 

I,  496. 

vested  rights  of  third  parties  in,  XHI, 
169,  170. 

void,  I,  366,  371,  372. 

void  for  deceit,  II,  200. 

void  for  illegality.  See  Illegal  Con- 
tracts. 

voidable,  I,  372,  415. 

voidable  for  deceit,  n,  199,  200. 

war  suspends  the  operation  of,  I,  580. 

warranty  and  deceit  in,   distinguished 

II,  199. 

warranty  in  sale  of  personal  property, 

considered  as  a,  IV,  410,  416. 
when  the  exercise  of  the  police  power 

Interferes,  XI,  298-301. 
written.     See  also  Statute  of  Frauds, 
injunction    against    transfer    of    in- 
strument pending  suit,  VII,  65. 
may  not  be  varied  by  parol  evidence, 

I,  523. 
rule  as  to  written  draft,  I,  394. 
terms  of  the,  evidence  of,  I,  526-530. 

Contribution.  VTI,  98,  339,  411-413. 
defined,  IX,  373,  374. 
actions    for,    against    co-surety,    XIV, 
105. 
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Contribution — Continued, 
right  to,  between  joint  tort-feasors,  H, 
435-437;  XIV,  8,  9. 
no  implied  obligation  to  contribute, 

II,  435,  436. 
wrongdoer  has  no  legal  redress,  II, 
435 
right  to,  by  co-sureties,  VIII,  197,  203- 
213. 

Contributory  Negligence.  See  Negli- 
gence. 

defined,  II,  174. 

an  example  of  Judicial  legislation,  X, 
428. 

as  bar  to  action  for  negligence,  II,  161, 
175. 

bailee's,  imputed  to  bailor,  II,  192,  193. 

care  when  danger  is  imminent,  II,  181, 
182. 

care  when  danger  possible  but  not  im- 
minent, II,  182-184. 

care  when  defendant's  act  is  wilful,  II, 
186,  187. 

care  when  defendant  violates  a  statu- 
tory duty,  II,  185,  186. 

care  when  third  person  is  in  peril,  II, 
184,  185. 

carrier's,  imputed  to  passenger,  rule 
that,  II,  190,  191,  194. 

"common  enterprise"  rule,  II,  191,  192, 
194. 

degree  of  contribution  that  will  bar,  II, 
175,  176. 

illustrations,  II,  176,  177,  183,  184. 

in  cases  of  deceit,  whether  rule  applies, 
II,  221-223. 

last  clear  chance  rule,  II,  176-181. 

of  person  Injured, 
as  affecting  recovery  in  civil  actions, 

ill,  14. 
no  defense  to  criminal  action,  III,  14, 
15. 

of  servant  in  course  of  his  employment, 
rule  abolished  by  workmen's 
compensation  acts,  II,  471. 

parent's,  imputed  to  child,  II,  192-194. 

plaintiff  barred  by  violation  statute,  II, 
187-189. 

plaintiff's  failure  to  act  prior  to  con- 
summation of  defendant's  tort, 
II,  130. 

rescue  by  third  persons,  II,  184,  185. 

servant's,  imputed  to  master,  II,  190. 

slight,  wlien  defendant's  negligence 
was  gross,  whether  will  bar, 
II,,  17  5. 

wife's  action  for  her  own  injuries 
whether  barred  by  husband's, 
II,,  193,  194.- 

wife's,  bars  action  by  husband  for 
wife's  "services,  II,  193. 

Control  of  States,'  over  corporations. 
See  States,  control  over  corpo- 
rations. 

Convention  of  Armed  Neutrality  of 
1780-1783,  XII,   161. 


Conversion.  See  Trover  and  Conver- 
sion. 

defined,  VU,  380. 

and  improvement  of  property  by  inno- 
cent trespasser,  title  to  prop- 
erty, IV,  33. 

by  defendant  of  plaintiff's  chattels, 
VII,  380-382.      . 

by  lien-holder  or  pledgee,  liability  for, 

IV,  161,  165. 

change  of  property  by  executor  under  a 

will  not,  156,  157. 
damages  for, 
duty  of  plaintiff  to  avoid  the  increase 

of  damages,  XIV,  73,  74. 
evidence   of  defendant   to   show   re- 
duction  in   damages,    XIV,    73, 
74. 
highest  intermediate  value  allowed, 

when,  XIV,  76,  77. 
highest  market  value  allowed,  when, 

XIV,  76. 
market  value  allowed,  when,  XIV,  76. 
equitable,  VII,  138,  139. 
mere  detention  of  goods  not,  X,  45. 
reconversion  in  equity,  VII,   139. 
trespass  to  personal  property,  VII,  51. 

Converted   to    His    Own    Use,    defined, 

II,  77,  78. 

Conveyances.    See  Deed, 
of  real  property,  XV,  184-194. 
forms  of,  V,  403-412. 
by  deed,  V,  403.     See  also  Deeds, 
by  livery   of  seisin,   V,    39-44,    403. 

See  also  Livery  of  Seisin, 
by  parol   and   entry,    V,    403.      See 

also  Entry, 
by  record,  V,  403.     See  also  Kec- 

ords. 
by    special    custom,    V,    403.      See 
also  Custom. 

Conveyancing,  Xrv,  628-664.    See  Deed. 

Coparcenary,  V,  251-253. 

Coparcenaryy  V,   251-253. 

defined,  V,  251;  XV,  264. 

coparceners,  V,  252. 

joint   tenancy   distinguished   from,    V, 

251. 
liable  to  curtesy  and  dower;  V,  251. 
nature  of,  V,  251. 

owner  in,  with  himself,  V,  251,  252. 
tenancy  in  common  distinguished  from, 

V,  252,  253. 

Copyhold, 
estates, 
as  estates  at  will,  V,  50. 
conveyances   of,   by   special   custom, 
V,  404,  405. 
law  of,  part  of  the  general  law  of  the 

land,  I,  138. 
tenure.  III,  33,  35. 

Copyrights,  I,  206,  226,  243,  261,  262^  291- 

293;  XV,  156. 
ad  interim,  XII,  460,  461. 
aim  of  statutes  relating  to,  II,  368. 
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application  for,  XII,  455,  458^60.     See 

also  Application,  for  copyright, 
aa  Incorporeal  property,  IV,  4. 
assignment  of,  XII,  465,  466.     See  also 

Assignment,  of  copyright. 
Congress  authorized  "to  promote,"  XI, 

156,  157,  489. 
courts  having  jurisdiction  In  matters 

of,  XII,  467. 
deposit  of  copies  of  copyrighted  work 

in    the    Library    of    Congress, 

Xn,  459.     See  also  Library  of 

Congress, 
duration  of,  XII,  464,  465. 
exists  by  virtue  of  a  statute,  Xn,  452. 
fees  for,  with  Registrar  of  Copyright, 

XII,    465.      See   also   Fees,    for 

copyright. 
liow  obtained,  XII,  458-460. 
in  England,  XII,  453. 
Infringement  of.  VII,  58,   59;  XII,   452, 

466-468.    See  also  Infringement, 

of  copyright. 
in  United  States,  XII,  452,  454. 
nature  of,  Xll,  451,  452. 
no  right  until  publication,  II,  368. 
notice  of,  Xn,  463,  464. 
of  certain  things,  XII,  455,  456,  459,  460. 
origin  of,  XII,  453. 
power  of  Congress  to  grant,  XI,  42,  85, 

88 
publication,  XII,  461,  462. 
Begister   of   Copyright,    XII,    456,    459, 

465.    See  also  Register  of  Copy- 
right, 
registration  fees,  XII,  465. 
renewal  of,  XII,  464,  465. 
rights  secured  by,  XII,  461. 
Bale  of  the  copyrighted  article  does  not 

of  itself   constitute  a  transfer 

of  the,  XII,  452. 
statutes  confer  a  monopoly,  IV,  30. 
subject  to  copyright,  XII,  454-456. 
term  of,  Xn,  464. 
trademark     distinguished     from,     XII, 

452,  453,  473. 
unde^  the  Constitution  of  the  United 

States,  XII,  451,  454. 
works, 

not   subject   to   copyright,    Xn,    456, 

457- 

Coroner,  XIV,  327. 

Corporation.  See  also  Association; 
Foreign  Corporations;  Munici- 
pal Corporations. 

defined,  IV,  3,  4. 

acquisition  of  real  property  by,  IV,  151, 
'      152. 

action  by,  for  defamation,  II,  235. 

actions  by  or  against  federal,  I,  284, 
285. 

acts  of,  no  vested  rights  in,  XI,  325. 

aggregate,  IX,  23,  24. 

an  artificial  person,  I,  477;  IX,  10. 

and  the  state,  IX,  100-115. 

as  agent,  IX,  188. 


as  a  mere  instrumentality  of  another 
corporation,  IX,  16. 

as  a  person,  IX,  20,  21.      -^ 

as  beneficiary  under  a  will,  VI,  56,  57. 

as  freeholders  of  land,  V,  46,  47. 

as  guardian,  VI,  188. 

as  parties  to  an  action,  X,  148,  152. 

as  possessing  immortality  meaning,  IX, 
278. 

as  principal  acting  ultra  vires,  VIII, 
231. 

as  principal  in  agency,  IV,  185. 

assignments  for  benefits  of  creditors. 
See  Assignments,  for  benefit  of 
creditors. 

attachment  of  property  by,  or  of  prop- 
erty held  by,  X,  434,  435. 

banking,  IV,  435;  XU,  274.  See  also 
Banks  and  Banking. 

by  estoppel,  IX,  61. 

by-laws,  power  to  make,  IX,  134. 

cannot  be  constituted  by  agreement  of 
parties,   IX,   6. 

cannot  be  guilty  of  crime  of  bigamy, 
perjury,  rape  or  murder.  III, 
37;  XV,  125. 

cannot  practice  law,  IV,  269-271. 

capital  of.     See  Capital. 

capital  stock  of.     See  Capital  Stock. 

charters  of,  XI,  329-332.  See  Charters, 
of  corporations. 

citizenship  of,  I,  286,  287;  IX,  21-23,  285. 

civil,  IX,  24. 

classification  of,  IX,  23-25,  324. 

considered  as  an  entity  distinguished 
from  shareholders,  IX,  10-20. 

continues  despite  changes  in  its  mem- 
bership, rx,  10. 

contracts  of,  I,  477.  See  Contracts,  of 
corporations. 

conveyance  by,  passes  title,  IX,  152. 

conveyance  of  corporate  real  estate, 
IX,  12,  13. 

conveyance  to  corporation,  IX,  148,  155, 
156. 

corporation  forms,  XIV,  611-616. 

covenant  restricting  conveyance  to  ne- 
groes, IX,  13,  14. 

creation  of,  IV,  185.  See  Formation,  of 
corporations;  Incorporation,  of 
corporation. 

creditors  of,  IV,  155.  See  Creditors,  of 
corporations. 

crimes  of.  See  Crimes,  of  corpora- 
tions. 

criminal  responsibility  of.  III,  37,  38. 

de  facto.     See  De  Facto  Corporations. 

defectively  organized,  IX,  324,  325. 

de  jure.    See  De  Jure  Corporations. 

directors  of,  VII,  133,  134.  See  Direct- 
ors,  of  corporations. 

dissolution  of,  XIV,  612,  613.  See  Dis- 
solution, of  corporations. 

distinguished  from  other  organizations, 
IX,  4-8,  307,  308. 

duties  of  various  oflicers,  IX,  209,  210. 

ecclesiastical,  IX,  24. 

eleemosynary,   IX,   24. 
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enjoyment  of  corporate  capacity,  XI, 

250,  251. 
entitled   to   equal  protection   of   laws, 

XI,  251. 
entity,  piercing  veil,  IX,  16-18. 
equitable  relief  against  olBcers  of,  for 

breach  of  trust  and  misconduct 

of  office,  X,  614. 
equity  without  statutory  authority  has 

no  power  to  dissolve,  VII,  110. 
estoppel  of,  VII,  478,  479. 
execution  of  negotiable  paper  by,  IV, 

235,  236. 
feature  of  the  Roman  civilization,  IX,  1. 
foreign.      See   Foreign   Corporations, 
formation  of.     See  Formation,  of  cor- 
porations, 
form  of,  to  be  used  to  evade  the  law, 

IX,  15. 
franchises  of.     See  Franchises, 
garnishment  of,  X,  476. 
historical  development,  IX,  1,  2. 
idea  known  to  ancient  Greeks,  IX,  1, 
Importance  to  business  man,  IX,  25. 
income  of,  IX,  263. 
incorporation  of,  XIV,  611,  612,  615,  616. 

See    Incorporation,    of    corpo- 
rations, 
in  law,  a  different  person,  IX,  12.    , 
in  relation  to  state  authority,  IX,  24, 

25. 
insolvency  of,  does  not  extinguish  legal 

existence,  IX,  279. 
judgment  creditors  of,  IX,  477. 
jurisdiction    of   United    States    Courts 

over,  IX,  22,  23. 
law  of  private,  IX,  1.-291. 
lease  of  a,  VI,  .224. 
legal  conception  of,  IX,  1-25. 
legal  entity  distinct  and  separate  from 

members,  IX,  6. 
liability  of,  for  exemplary  damages  for 

the  acts  of  its  agents,  XIV,  24, 

25. 
libel  of,  punished  criminally.  III,  254. 
lien  of,  on  shares  of  stockholders  for 

,  debt  due,  IV,  146. 
"limited,"  use  of  the  term,  DC,  41. 
mandamus  against,  X,  594,  595. 
may  appoint  agents,  IV,  185. 
may  be  beneficiary  of  a  trust,   when, 

VII,  342. 
may  be  put  on  trial  without  arrest,  XI, 

267,  268. 
may  be  trustee,  VII,  308. 
may  create  trust,  VH,  307. 
may  do  business  In  aAother  state,  3(11, 

214,  215. 
may  enter  into  various  relations,   IX, 

140,  319. 
may  not,  IX,  134-141,  142. 
may    sue    and    be    sued    in    corporate 

name,  IX,  308. 
may  transact  buslne^  Incidental,  IX, 

141. 
members  of.     See  Stockholders, 
mining  claim  of  a,  VI,  466. 


modern  Importance  of,  IX,  2. 
moneyed,  business  or  commercial,  may 

be    voluntary    bankrupts,    XII, 

274. 
mortgages  of,  Vin,  313. 
name  of,  XIV,  613,  614.     See  Name,  of 

corporation, 
nature  and  scope,  change  in,  IX,  94,  95. 
non-stock,  IX,  25. 

not  citizens  under  term  used  in  Fed- 
eral Constitution,  XI,  112,  209. 
notice  of  meeting  to  organize,  form  of, 

XIV,  615. 
not  Indictable  under  early  common  law, 

IX,  170,  171. 
officers  of,  bond  of,  form  of,  XIV,  608. 
of  one  state  cannot  exercise  functions 

in  any  other  state,  IX,  285,  286. 

See  also  Foreign  Corporations, 
one    of    the    economic    Interests    dealt 

with  by  the  law,  I,  76. 
organization    of.      See    Formation,    of 

corporations;  Incorporation,  of 

corporations, 
partnership  and  a,  IX,  139. 
partnership  under  the  Roman  law,  DC, 

294. 
party  defendant  In  stockholders'  suit, 

DC,  258. 
plea  of  corporate  entity,  DC,  19. 
powers  of.     See   Powers,    of  corpora- 

^tions, 
privilege  of  acting  In  corporate  capac- 
ity, XI,  250,  251. 
promise  to  answer  foi-  debt  or  default 

of,  without  capacity,  VIII,  189. 
promotion  of.     See  Promoters, 
property  of,  DC,  279,  280;  XI,  381. 
quo  warranto  proceedings  against,  X, 

581,  582,  611,  612. 
ratification    of    unauthorized    acts    of 

agent  by   officers   of,    IV,    199, 

200. 
real  estate,  operating  under  different 

"dummy"  corporations,  IX,  16, 

17.   , 
receivers  of,  Vn,  108-llOj  DC,  464-467. 
records  and  books  of,  DC,  223,  252,  255. 
recovery  of  money  wrongfully  exacted 

by,  as  a  condition  precedent  to 

transfer  of  stock  on  books,  VII, 

393. 
restrictions  on  alienation  in  grants  to, 

under  early  common  law,  valid, 

V,  108. 
seal    required    on    contract    of,    under 

common  law,  I,  422. 
service  of  process  on,  X,  519, 
sole,  IX,  23. 
state  control  over.    See  States,  control 

over  corporations. 
Statute  of  Mortmain,  1390,  recognizes, 

as  juristic  persons,  I,  131. 
stockholders  of.     See  Stockholders,  of 

corporations, 
stockholders'    suits   in    equity   against 

directors,  VU,  133,  134. 
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stock  of,  V,  9,  10;  XI,  297;  XII,  40.  See 
Stock,  of  corporations. 

subject  to  exercise  of  police  power,  IX, 
103,  104. 

subscribers  to  stock  of.  See  Subscrip- 
tion, to  stock. 

succession  of,  perpetual,  IX,  278. 

surplus  of,  directors  must  not  accumu- 
late too  large,  IX,  248. 

taxation  of,  XI,  331,  409,  413,  423.  See 
Taxation,  of  corporations. 

term  of  existence,  IX,  129. 

tests  of  corporate  existence,  IX,  8,  9. 

the  one-man  company,  IX,  212,  213. 

theory  of,  separate  entity  of  partner- 
ship, IX,  295. 

torts  of.    See  Torts,  of  corporations. 

two,  cannot  be  joint  tenants,  V,  247. 

ultra  vires  transactions  of.  See  Ultra 
Vires. 

under  British  statute,  IX,  12. 

visitation,  right  of,  IX,  100,  101. 

words  citizens  and  aliens  include,  I, 
286,  287. 

Corporeal  Property,  V,  1,  3,  4;  IX,  467. 

Corpus  Delicti,  evidence  of,  must  be 
clearly  shown  by  the  state,  HI, 
324. 

Correspondence,  contract  through  com- 
plete understanding  by,  I,  395. 

Corruption  of  the  Blood,  V,  13,  16,  SO, 

508. 

Costs, 

agreement  for  bearing  expense  of  liti- 
gation, form  of,  XrV,  589,  590. 

allowance  in  computing  damages,  XIV, 
103-109. 

discretionary  in  suits  in  admiralty, 
XrV,  319. 

in  actions  for  writs  of  certiorari,  ha- 
beas corpus,  mandamus,  pro- 
hibition, quo  warranto,  X,  591. 

in  actions  tried  by  jury,  X,  159,  160. 

liens  upon  land  for,  rv,  157. 

Co-Sureties, 

contribution  of,  VIII,  197,  203-213.    See 

also  Contribution, 
obligations  of,  VIII,  204. 
who  are,  Vni,  207,209. 

Co-Tenancy.  See  also  Joint  Tenancy; 
Tenancy  n  Common. 

divisions  of  land  not  creating,  V,  235, 
236. 

equitable  estates  may  be  subject  to,  V, 
235. 

in  general,  V,  232-236. 

homestead  exemption  of  property  held 
in,  V,  299,  300. 

mining  and  water  rights  may  be  sub- 
ject to,  V,  235. 

what  property  may  be  held  in,  V,  235. 

Co-trustees, 

liability  of  trustee  for  acts  and  omis- 
sions of,  VII,  338,  339. 


Council, 

of  the  municipality,  174-176,  367,  368. 

Counsel  Fees,  allowed  in  computing  of 
damages,  XIV,  103-109.  See 
also  Fees,  of  attorneys. 

Counseilor-at-iaw.    See  attorney. 

Counterclaim,  VIII,  270,  271.  See  Set- 
off and  Counterclaim. 

Counterfeiting,  I,  110. 

intoxication  as  affecting  intent  in  the 
passing  of  counterfeit  money, 
m,  37. 

of  coins  or  securities  of  foreign  gov- 
ernments, XI,  96,  160,  161. 

of  coins  or  securities  of  United  States, 
XI,  152,  153,  158,  489. 

County  Board  of  Supervisors,  power 
of,  to  take  testimony,  swear 
witnesses  and  punish  for  con- 
tempt, X,  507. 

Court  Baron,  X,  10. 

Court  of  Chancery,  England,  X,  11-13. 

Court  of  Claims  of  the  United  States, 
X,  192,  229,  263,  264,  274-277, 
301;  XIII,  369,  370. 

Court  of  Common    Pleas,   ETngland,  X, 

10,  11. 

Court  of  Customs  Appeals  of  the  United 
States,  I,  192,  221,  277,  278. 

Court  of  Exchequer,  England,  I,  125, 
126,  340,  346;  X,  10,  11. 

Court  of  King's  Bench,  England,  X,  10, 

11,  591. 

Court  of  Piepoudre,  X,  10. 
Court  Reporter,  X;  171. 

Courts.     See  also  Judicial  Power. 

defined,  I,  183,  184,  340;  XV,  335;  X,  207, 
504. 

adjournment  of,  X,  509. 

administration  of  justice,  I,  52-54,  60, 
162,  183. 

administrative  officers  exercising  judi- 
cial functions  not,  I,  184. 

aim  and  purpose  of  the,  3DCI,  2. 

cannot  be  held  on  Sunday  or  certain 
holidays,  X,  508. 

cannot  establish  railroad  rates,  I,  195. 

cannot  interfere  in  discretion  of  gov- 
ernor, VI,  60. 

compliance  with  incorporation  laws 
under  direction,  IX,  34. 

conditions  pi-ecedent  to  the  existence 
of  the,  I,  183. 

constituted  how,  X,  4;  XI,  315. 

construing  written  constitution,  XI,  61. 

consular,  XI,  96. 

control  over  public  officers  by,  XIEC, 
381-391. 

controversies  coming  before,  I,  237. 

created  by  law,  I,  188;  X,  504. 

decide  what  the  law  is,  1, 195. 

decisions  of  the,  I,  57,  66,  86,  173. 

disobedience  to  the  rules  of,  I,  56. 


594 


INDEX 


73 


Co  u  rts — Continued. 

distinction  as  to  the  different  kinds  of, 

I,  185,  186. 
due    process    in    judicial    proceedings, 

XI,  313,  314. 
duty  of,  in  actions  for  damages,  XIV, 

3,  4. 
duty  of  fhe  court,  to  the  bar,  I,  30. 
duty  to  disregard  acts  of  legislature, 

XI,  67. 
duty    to    disregard    laws    inconsistent 

with  constitution,  XI,   68. 
essentials   to   the   exercise   of  judicial 

function  of,  I,  183. 
establishment  of,  I,  163. 
ex  parte  orders  of,  I,  201. 
federal,   power  of  Congress  to   estab- 
lish, XI,  42,  163,  497. 
foreign,    judgments    of,    not   aided  _by 

presumption  in  favor  of  juris- 
diction, VII,  464. 
frequently  called  upon  to  interpret  the 

meaning  of  statutes,  I,  68. 
function  of,  II,  170,  171;  XI,  61,  306-309. 
general  distinguished  from  special,   I, 

193. 
have  no  power  to-  obstruct  process  of 

other  courts,  I,  217. 
history  of,  X,  10-13. 
incidental  powers  of,  I,  208. 
inferior,   I,   185,   186,   191-193,   340;   VII, 

461. 
Interpretation  of  legislation  left  to  the, 

VIII,  423. 
in  the  broad  sense,  I,  18j,  184. 
in  the    colonial  period  of  America,   I, 

162,  163. 
judge  the  essential  feature  of,  I,  183. 
judgment   of,    X,    499-553.      See    Judg- 

'  ments. 
judicial  determination  final,  XI,  60. 
in  summary  proceedings,  XI,  313,  314. 
of  property  within  its  limits,  XI,  318. 
over  controversy,  XI,  315. 
over  non-residents,  XI,  318,  319. 
requirements  of  due  process  in  re- 
spect to,  XI,  316,  317. 
jurisdiction  of,  XI,  315,  316;  XII,  8-28, 

467.     See  also  Jurisdiction,   of 

courts, 
naturalization  by  authorized,  459,  466- 

478. 
nature  and  essentials  of,  X,  207,  504- 

507. 
not  to  review  legislative  action,  XI,  73. 
of  admiralty,  XIV,  289-300. 
of  common  law,  X,  208. 
of  equity,   X,   57,   58,   207,   208-210;  VII, 

2-5,  12,  13,  214;  IX,  295,  376,  397. 
officers  of,  X,  508,  609. 
of  foreign  laVs,  VIII,  424. 
of  France,  XI,  65. 
of  Great  Britain,  XI,  65. 
of  justice  distinguished  from  courts  of 

law,  I,  51,  52. 
of  law,  I,  162-165;  VII,  2,  3. 
of  original  jurisdiction,  I,  185. 


of  record  and  those  not  of  lecord,  1. 
340. 

of  review,  I,  185. 

of  the  state.     See  States,  Courts  of. 

of  the  'United  States.  See  Federal 
Courts;  also  name  of  particular 
court. 

organization  of,  X,  507,  508. 

organized  by  revolutionary  govern- 
ment, I,  187,  188. 

origin  of,  XIV,  288. 

police  power  not  vested  in  judiciary, 
XI,  306. 

political  questions  not  reviewable  by, 
Xl'  224    225 

power  of,  X,  507,  511-514;  XI,  48,  64-81. 
497. 

procedure  in,  XIV,  287. 

quasi-exclusive  power  of  court  first 
taking  jurisdiction,  I,  230,  232. 

recess  of,  X,  509. 

records,  I,  187-190,  210-213;  X,  550. 

relation  of,  to  the  executive  depart- 
ment, I,  196,  197. 

right,  protection  of,  by  I,  183. 

rights  of,  to  declare  acts  of  legislature 
unconstitutional,  XI,  73. 

rules  of.  changes  in,  XI,  335,  336. 

sitting  of,  X,  508-511. 

special,  I,  1^. 

state,  under  Articles  of  Confederation, 
XI,  35. 

superior,  I,  185-187,  192,  193,  222,  340, 
341;  Vri,  461. 

tendency  of,  to  follow  earlier  decisions, 
I,  53. 

tenure  of  judiciary,  XI,  101. 

terms  and  sessions  of,  I,  X94,  195. 

unconstitutionality  of  act  creating 
court,  whether  grounds  for  at- 
tacking judgment  collaterally, 
X,  506,  507. 

unequal  administration  of  the  law,  XI, 
2^0. 

United  States,  under  Articles  of  Con- 
federation, XI,  35. 

vacation  of,  X,  509. 

win  enforce  the  law  of  another  state, 
when,  I,  219. 

wrongs,  redress  or  restraint  of,  by,  I, 
183. 

Courts,  Great  Britain,  I,  125;  III,  336; 

X,  10-13;  XI,  65. 

Courts  Martial,  I.  320,  322-324. 
action  of,  reviewable  in  certain  cases, 

XI,  312. 

may  proceed  in  accordance  with  own 

proper  rules,  XI,  312. 
trial  by,  XI,  146. 

Courts  of  Inquiry,  I,  323. 

Courts,  United  States, 

bill  of  equity  In   the,   X,    232,   235-237, 

239-241,  244,  270,  275. 
description  of  the,  X,  13. 
replication  to  bill  in  equity  in  the,  X, 

243,   244. 


595 


74 


INDEX 


Cousins,  Intermarriage,  III,  418,  419. 
Covenant,  Action  of,  X,  32,  36. 

Covenants,   deflned,   VI,   242,    251,   252; 

XV,  129. 
action  on,  plea  of  non  est  factum,  form 

of,  XrV,  728. 
affecting   freehold,    pass   to   the   heir, 

I,  614. 
against  Incumbrances,  V,  437,  438,  441- 

444,  453;  VIII,'  356. 
breach  of,  effect  of,  VI,  242,  253,  259, 

260. 
conditions,  VI,  242,  246,  247,  251. 
construction  of,  VI,  252,-  253. 
covenant,  use  of  the  word,  may  create 

a  condition,  VI,  247. 
enforcement  of,  V,  458. 
estoppel,  application  of,  to,  V,  461,  462. 
examination  of  abstracts  for,  V,  432. 
express,  VI,  238.  251,  254,  259,  260. 
for  further  assurance,  V,  437,  438,  445, 

446. 
for  quiet  enjoyment,  V,  437,  438,  445, 

450,  453,  457. 
Implied,  VI,  172,  238,  251,  253-259,  279, 

284,  285,  287. 
in  deeds,  VI,  251. 
in  leases,  VI,  232,  238,  242,>  253-260,  279, 

284,  285,  287,  293. 
not  to  sue, 
principal  by  creditor, 
releases  surety,  VIII,  240-242. 
with  reservations,  does  not  release 

surety,  VIII,  242-244. 
surety  by  creditor  releases  co-sure- 
ties, VIII,  269,  270. 
Of   deceased   testator,   liability   of  ad- 
ministrator or  executor  on,  VI, 

172. 
of  seisin,  V,  439-441,  453. 
of  the  right  to  convey,  V,  437,  438,  441. 

453. 
of  title,  V,  437-462. 
of  warranty,  V,  437,  438,  446-457;  VUI, 

356. 
personal,  VI,  252. 
real,  VI,  252. 
running  with  the  land,  V,  397-402;  VI, 

252,  254,  255,  293. 
technical  words  not  required  to  create, 

VI,  251. 
to  Insure,  by  mortgagor,  VIII,  344,  345. 
writ  of,  I,  373. 

Creation, 

of   corporations.      See   Formation;    In- 
corporation, 
of  partnership,  IX,  311-325. 
by  contract,  IV,  311,  312-315,  319,  320, 

321,  322. 
by  holding  out,  IX,  322,  323. 
Intention    alone    cannot    create,    IX, 

311. 
who  can  be  partners,  IX,  316-319. 

Credit,    system    of,    establishment    of, 
XII,  263. 


Credit  indemnity  Insurance,  Xrv,  129. 

Creditor.    See  Debtor  and  Creditor, 
as  administrator  of  an  estate,   when, 

VI,  149,  160. 
assignments  for.     See  Assignment,  for 

the  benefit  of  creditors, 
attachment  of  property  by,  X,  433,  434. 

See  also  Attachment, 
composition    with,    XII,    289-292.      See 
also  Composition  with  Credit- 
ors, 
covenant  by,  not  to  sue  principal,  VIII, 

240-244. 
defenses  of  surety  arising  from  dealings 
between,  and  co-sureties,  VUI, 
268-270. 
duty  of,  XII,  334,  338,  339. 
extension  of  time  by,  without  consent 

of  surety,  VUI,  244-249. 
failure  by, 
to    notify   guarantor   of   acceptance, 

Vni,  254-257: 
to  notify  guarantor  of  default,  VIII, 

257,  258. 
to  sue   the   debtor,    releases   surety, 

when,  Vin,  264. 
to    use    money    in    payment    of    his 
claim,     releases    surety,    VUI, 
253,  254. 
heir,  liability  of,   for  ancestor's  debts 

at  common  law,  VI,  12. 
insurable  interest  of,  XIV,  135,  136, 
in  life  of  a  debtor,  XIV,  144,  145,  147. 
judgment  creditor,  XIV,  135. 
on  assignment  for  benefit  of  credit- 
ors, XIV,  135. 
on  simple  contract,  XIV,  135,  136. 
upon  death  of  debtor,  XIV,  13$. 
lien  of, 

consignment   of   property  by  debtor 
creates   an   equitable  lien,   IV, 
152. 
on  capital  stock  of  corporation,  IV, 
155. 
loss  of  bond  by,  VUI,  273,  274. 
meetings   of,    in   bankruptcy   proceed- 
ings, XU,   345-347,   353. 
non-performance  by  obligee  of  his  con- 
tract, releases  surety,  VIII,  233. 
notice  to,  of  bankruptcy  proceedings, 

XII,  352,  353;  XIV,  665. 
objections    of,    to   discharge    in   bank- 
ruptcy, XII,  294,  295.     See  also 
Discharge,    in    bankrui>tcy. 
of  a  convict,  I,  477. 
of  a  municipality,  XIII,   169,  170,   247, 

248,   257,   258. 
of  corporations, 

cannot  interfere  with  management  ol 

property,  IX,  263. 
corporate  creditors,  IX,  263-277. 
judgment  against  a  corporation  con- 
clusive, IX,  270. 
may  be  preferred,  IX,  134,  136. 
may    recover    as    for    fraud    where 
watered  stock  issued,  IX,  273, 
274. 
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Creditor,  of  corporations — Continued. 
may  recover  from  holders  of  stock 
issued    for    property,    IX,    272, 
273. 
receiver  should  secure  all,  IX,  471. 
relation   between    creditor   and   cor- 
poration, IX,  263'263. 
relation    between    director   and,    IX, 

268,  269. 
relation    between    stockholder    and, 

IX,  269-277. 
stockholders'   statutory  liability,  IX, 

274-276. 
subsequent   creditors   only   may   en- 
force their  claims,  IX,  272. 
trust  or  lien  attaching  to  property 
of  corporation,  IX,  266. 
of  mortgagee,  rights  to  his  interest  in 

property,  VIII,  336. 
of  partners,  IX,  379-381. 
of  partnership, 
action  against  partnership,  IX,   342, 

343. 
estoppel  when  entitled  to  Arm  assets 

by,  IX,  383,  384. 
if  a  partner  becomes  bankrupt  or  in- 
solvent, when  co-partner  may 
manage    the    partnership,    IX, 
389,  390. 
legal  remedies  of,  IX,  378,  379. 
means    by     which    equity    acquires 
jurisdiction  of  partnership  af- 
fairs, IX,  382. 
priority    of,    against    firm    property, 

IX,  382,  383. 
remedies  of,  IX,  378-391. 
Tights  of,  IX,  334,  347,  348. 
separate     creditor's     claim     against 
separate  property,  IX,  384-386. 
separate  debts   of  deceased  partner 
while      partnership      also     in- 
debted, IX,  390,  391. 
when  entitled. to  firm  assets,  IX,  383, 
384. 
of  stockholder,  IX,  228-231. 
part  paypient  to  a  creditor,  effect  of, 

on  rights  of  other,  XII,  99. 
payment  by  surety  to,  operates  as  an 
equitable  assignment,  VIII,  222. 
petition    by,    in    bankruptcy,    form    of, 

XIV,  667,  668. 
preferred  creditors,  XII,  354-357.     See 
also     Preferences,      in     bank- 
ruptcy, 
priorities  of,   governed  by  the  law  of 

the  forum,  XII,  99. 
procured  by  creditor  on  life  of  debtor, 

XIV,  213,  214. 
refuses   payment   when    tendered,    re- 
leases surety,  VIII,  253. 
retention    of    possession    by   seller    as 
fraud  on,  IV,  368-370. 
sale  may  be  set  aside,  IV,  368-370. 
under  statutes  rights  of  third  per- 
sons protected,  IV,  370. 
right  of,  to, 
fire  insurance  of  the  debtor,  XIV,  208, 
209. 


levy   on   property   insurance   of   the 

debtor,  XIV,  20*8,  209.      . 
life  Insurance,  XIV,  209-213. 
right  of,  to  prove  debts,  XIV,  98,  99. 
right  of,  to  the  securities, 
arises,  when,  Vm,  280. 
bankruptcy  of  surety,  VUI,  280. 
creating  an  express  trust,  VIII,  278, 

279. 
indemnity  given  by  a  stranger  or  co- 
surety, VIII,  281. 
limitations  on,  Vin,  280-281. 
nature  of,  VIII,  278-280. 
summary  of,  VIII,  281. 
rights  of,  of, 
buyer,  IV,  369,  370. 
seller,  IV,  368,  369. 
satisfaction   of,    out   of   estate   of  de- 
cedent, VI,  1,  171. 
secured  creditor,  XII,  349,  350. 
statutory  exemptions,  XIV,   214. 
surety's  right  to  be  subrogated  to  se- 
curities held  by,  VIII,  214-217, 
222,  223. 
surrender  or  loss  of  securities  by,  re- 
leases surety,  VHI,  249-253. 
system  of  uses  defrauded  the,  V,  127. 
voluntarily  discharging  principal  debt- 
or, discharges  surety,  VIII,  234. 
where  debtor  has  insured  life  of  a  third 

person,  XTV,  210. 
Creditor's  Bill, 
common  law  relief  against  debtor  was 

by,  XII,  263. 
to  compel  stockholder  to  pay  unpaid 
subscriptions,  IX,  270. 

Creditors'  Suits, 
against  trustee,  VII,  122. 
appointment  of  receiver,  VII,  107. 
frauds,  constructive  in  equity,  VII,  166. 
purpose  of,  VII,  95,  96. 

Crimes.  See  Criminal  Act;  Criminal 
Actions;  Criminal  £lvidence; 
Criminal  Intent;  Criminal 
Pleading;  Criminal  Procedure; 
and  particular  crimes. 

defined.  III,  1-3,  260. 

accused  entitled  to  counsel  and  a 
speedy  and  public  trial,  I,  37. 

acquittal  conclusive,  XI,  270. 

acts, 
how  to  determine.  III,  5. 
power  to  declare  what  are  criminal, 

XI,  260. 
punishable  by  law,  XI,  260. 

against  public  authority  and  peace, 
m,  72-80. 

against  public  health,  police  and  econ- 
omy, III,  81-88. 

against  religion  and  morals,  III,  66-71. 

against  the  United  States,  III,  6,  7. 

agent  employed  to  prevent  prosecu- 
tions for,  contract  of,  void,  IV, 
177. 

arrest  in  criminal  cases.     See  Arrest. 

attempt  to  commit.  III,  69-61. 

classlflcation,  HI,  3-6. 
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Crimes — Continued, 

commftted  on  boundary  rivers  flowing 
between    riparian    states,    III, 

264,  265*. 

Jurisdiction  of  courts,  HI,  264,  265. 
by    compact    between    states.    III, 

264. 
by  federal  enabling  act.  III,  264. 
committed  partly  In  one  district  and 
partly  In  another  may  be  tried 
in  eitiier,  I,  214,  215. 
common  law.  III,  5-7,  268. 
compounding  a  crime,  III,  75. 
constitutional  protection  of  persons  ac- 
cused, XI,  259-276.    ' 
accusation,  the,  XI,  264,  265. 
acquittal  conclusive,  XI,  270.        , 
bills  of  attainder,  XI,  21,  91,  93,  190, 
191,  260-263,  490. 
.  conviction  and  sentence,  XI,  273,  274. 
due  process  of  law,  XI,  260. 
ex  post  facto  laws,  XI,  21,  91, 191,  260- 

263,  323,  490. 
federal  courts.  In  the,  XI,  266,  267. 
Indictment,    whether    essential,    XI, 

265,  266. 

Jeopardy,  against  twice  in,  XI,  275, 

276.  499. 
procedure,  changes  in,  XI,  263,  264. 
searches   and   seizures,   XI,    44,    237, 

238,  273,  499. 
self-incrimination,  XI,  272. 
sentence.  Indeterminate,  XI,  274,  275. 
trial  and  procedure,  XI,  259,  260. 
trial  by  jury,  XI,  268-271. 
trial,  the,  XI,  267,  268,  271,  272. 
corporation  may  be  put  on  trial  with- 
out arrest,  XI,  267,  268. 
criminal  Intent  essential,  III,  18-27,  296. 

See  also  Criminal  Intent, 
defense  or  prosecution  of  those  accused 

of,  I,  37-39. 
distinguished  from  tort.  III,  2,  3;  XV, 

69. 
duty  of  municipal  corporation  to  punish 

criminals,  Xin,  230. 
elements  of,  xrv,  8-65. 
federal,  I,  224,  283,  288;  HI,  268. 
incomplete  offenses.  III,  59-65. 
justification   for,   in,   39-47. 
local  In  their  nature,  I,  214. 
naturalization  proceedings,  XI,  478. 
no    common   law,    against   the   United 

States,  I,  243,  288. 
not  subject  to  extradition,  XII,  151-153. 
of  corporations, 
corporation  may  be  Indicted  for,  IX, 

167. 
criminal  liability  for,  IX,  170-175. 
early  doctrine,  IX,  165,  166. 
involving  malicious  Intent,  IX,   172- 

174. 
modern  tendency  of  the  law,  IX,  173, 
175. 
of  Infants.    See  Infants,  crimes  of. 


of  married  women.  See  Harried 
Women,  crimes  of, 

on  navigable  waters,  I,  243. 

parties  to,  ni,  48-58;  XI,  217.  See  also 
Parties,  to  crime.. 

partner  who  is  innocent  not  liable  for, 
IX,  364. 

person  convicted  of,  incompetent  as  a 
witness,  X,  381,  382. 

physical  Incapacity  to  commit  in- 
tended, HI,  61-63.. 

place  of,  XI,  268. 

possession  of  burglar's  tools  and  coun- 
terfeit coin  whether.  III,  8. 

power  of  Congress. to  define,  UI,  6,  7. 

power  to  make  laws  respecting,  XI,  92. 

preliminary  examination  of  persons  ac- 
cused of.  III,  263. 

prevention  of,  by  public  officer  or  citi- 
zen, III,  40,  41. 

public  service  company  may  refuse 
service  to  criminals,  XIII,  103, 
104. 

punishment  of.  III,  9,  260,  261;  XI,  21, 
135,   158-161,  273,  274;  500. 

regarded  as  an  injury  to  the  state,  m, 
9,  12,  14,  15. 

regulation  of,  in  Australia,  Canada, 
Germany,  XI,  86. 

requiring  non-consent,  what  is  a.  III, 
9-11. 

right  of  state,  to  try  and  punish  a  per- 
son for,  X,  634,  635. 

solicitation  to  commit,  III,  63,  64. 

statutes  relating  to,  XI,  264. 

suppression  of  facts  estabUshing  the 
innocence  of  an  accused,  I,  37. 

the  act.  III,  8-17.  See  also  Criminal 
Act. 

trials  for,  in  England,  I,  215. 

Criminal  Act,  III,  8-17,  22,  24,  25,  264, 
265. 

act,  term  used  in  its 
ordinary  sense.  III,  8. 
technical  sense.  III,  8. 

an  essential  element  of  a  crime,  m,  22. 

coercion  as  affecting  the.  III,  16,  17. 

concurrence  of  the,  and  Intent,  III,  24, 
25. 

consent  to  the,  by  person  Injured,  III, 
9-12. 

conspiracy  as  a,  HI,  8. 

custom,  as  affecting  act,  m,  15,  16. 

guilt  of  person  Injured  as  affecting  the 
act.  III,  12-14. 

must  be  done  with  specific  criminal  in- 
tent, III,  22. 

negligence  of  person  Injured  as  affect- 
ing act.  III,  14,  15. 

"overt  act,"  m,  8. 

physical  element,  in,  8. 

place  of  the  offense.  III,  264,  265. 

possession  of  burglar's  tools,  counter- 
feit coin,  whether  a,  HI,  8. 

soliciting  another  to  commit  a  crime, 
whether  a,  HI,  8. 
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Criminal  Actions.  See  also  Juriadic- 
tion  of  Courts,  in  criminal 
cases. 

crown  cases  the  term  used  in  England 
for,  ni,  260. 

in  tiie  name  of  the  commonwealth,  the 
crown,  the  king,  the  people,  the 
state,  the  United  States,  III, 
260,  261. 

pleas  of  the  crown  the  term  used  some- 
times in  England  for,  III,  260. 

trial  by  jury,  right  to,  in.  III,  269,  270. 

Criminal  Appeals.  See  Appeal,  in  crim-  . 
inal  cases. 

Criminal  Conversation,  liabilities  on, 
not  discharged  in  bankruptcy, 
xn,  307. 

Criminal  Courts, 

Central    Criminal    Court,    England,    I, 

352,  353. 
Court     of     Criminal     Appeal,     Great 

Britain,  I,  340,  341,  353. 
of  the  Cinque  Ports,  I,  361. 

Criminal  Evidence.  See  also  Evidence, 
accused, 

in  homicide  case,  X,  284,  286,  287,  344, 
345. 

presulnption  as  to  evidence  in  crimes, 

X,  410. 

privilege  of  an  accused  against  self- 
incrimination,  X,  385,  386. 
admissibility,  rules  of,  substantially  the 
same  as  they  are  in  civil  ac- 
tions, in,  323. 
alibi,  burden  of  proof.  III,  323. 
burden  of  proof 
at   ail   times   upon   prosecution.   III, 

324. 
does  not  shift  to  defendant,  III,  324. 
where  insanity  is  pleaded.  III,  34. 
character,  evidence  of.  III,  324. 
circumstantial  evidence.  III,  324. 
corpus  delicti  must  be  clearly  shown  by 

the  state,  III,  324. 
crimes,  evidence  of  other 
not  generally  admissible.  III,  324. 
to  show  motive,  III,  324. 
depositions,  exclusion  of.  III,  323. 
dying  declarations,  XI,  271. 
evidence  of  one   convicted   in   another 
state,  in  a  trial  of  another  per- 
son for  murder,  law  governing, 
XII,  81,  83. 
experiments  in  presence  of  jury,   III, 

323. 
part  of  the  criminal  procedure,  III,  259. 
reasonable  doubt, 
defined.  III,  324,  325. 
question  of,  left  to  jury.  III,  325. 
right   of   defendant    to    confront   wit- 
nesses, III,  319,  320. 
self-incriminations,  XI,  272. 
tests  in  presence  of  jury.  III,  323. 
unreasonable    searches    and    seizures, 

XI,  44,  237,,  238,  273,  499. 


Criminal  Intent, 

defined.  III,  26;  XV,  107. 

an  essential  element  of  a  crime,  III,  22, 

26,  296. 
as  affected  by  conditions.  III,  28-38. 
concurrence  of  act  and  intent,  III,  24, 

25. 
concurrence  of  several  Intents,  III,  25, 

26., 
constructive  intent,  III,  21,  22. 
general  no  such  thing  as.  III,  22. 
"guilty  mind,"  III,  18. 
in 
assault,  in,  23,  24,  91-93. 
battery.  III,  95,  96. 
bigamy.  III,  19,  85-87. 
burglary,  lU,  23,  233,  234. 
forgery,  III,  246,  250,  251. 
larceny,  III,  18,  22,  37,  150,  151,  167- 

174. 
murder.  III,  36,  119,  120. 
passing  of  counterfeit  money.  III,  37. 
rape.  III,  22,  23. 

receiving  stolen  goods.  III,  213. 
robbery,  III,  214. 
statutory  crimes,  III,  18-20. 
intoxication  as  affecting,  III,  36,  37. 
"mens  rea,"  III,  8,  18,  20. 
mental  element.  III,  8. 
motive  distinguished  from  intent,   III, 

26,  27. 
negligence  as  constituting.  III,  20. 
of  infants.  III,  30,  31. 
of  insane  persons,  III,  31-34. 
of  intoxicated  persons,  III,  34-37. 
omitting  to  do  some  act  when,  III,  20. 
specific  intent.  III,  22-24. 
to    defraud   necessary    in    prosecutions 
for  obtaining  property  by  false 
pretense.  III,  205,  206. 
to  kill.  III,  36,  119,  120. 
to  obtain  property  necessary  in  prose- 
cutions for  obtaining  property 
by  false  pretense.  III,  206,  207. 

Criminal  Jurisdiction,  of  courts,  I,  199. 

Criminal  Law, 

beginnings  of,  I,  77,  97,  119. 
Bentham's  criticism  of  the,  I,  152. 
courts  of  one  state  will  not  enforce  the 

penal  laws  of  another,   I,    206, 

219. 
Introductory  topics  on.  III,  1-7. 
no  common  law  crimes  against  United 

States,  XII,  224. 
object  of,  II,  6. 
offenses   against   the   king   under   the 

early  English  law,  I,  110. 
part  of  the  public  law,  I,  88. 
penal  laws  of  a  country  have  no  extra- 
territorial force,  XII,  82. 
extend   to   a   citizen   of   the    country 

abroad,  when,  XII,  148. 
punishment    of    wrongdoers,    by    the, 

XIV,  20. 
sources  of.  III,  5-7. 
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Criminal   Law — Continued. 
EUbstitution  of  criminal  justice  for  pri- 
vate vengeance,  I,  51. 
torts  compared  with,  II,  5,  6. 

Criminal  Pleading, 

demurrer,  III,  270,  307,  308,  309. 

plead  over,  right  to,  HI,  309,  310. 

in  batement,  in,  307,  310. 
In  bar,  III,  310-313. 
autrefois  convict.  III,  311,  312. 
general.  III,  310. 
pardon.  III,  311. 
special.  III,  310-312. 
sustained,  completely  ends  action, 
III,  310. 
Jurisdiction  of  the  courts,  want  of, 

III,  308,  309. 
order  in  which,  must  be  pleaded,  in, 

307. 
special.  III,  307. 
rules  of,  applied  in  drawing  an  Indict- 
ment, III,  289-292. 
allegations,  III,  290-292. 
certainty,  ni,  289,  290. 
in  general.  III,  289-292. 
language,  III,  291. 
naming  the  accused,  lU,  293. 
place,  lit,  293-295. 
positiveness.  III,  290,  291. 
time,  in,  293-295. 

Criminal  Practice,  In  federal  courts 
follows  common  law  practice, 
I,  240. 

Criminal  Procedure.  See  also  Practice 
and  Procedure;  Trial  and  Pro- 
cedure. 

defined,  m,  259-261: 

accused  is  entitled  to  counsel,  XI,  272. 

arraignment,  ni,  305-307.  See  also 
Arraignment. 

arrest  of  judgment,  motion  in,  HI,  331, 
332 

bail.  III,  281-283.    See  also  Ball. 

between  indictment  and  trial.  III,  305- 
Sl7. 

commitment,  HI,  281,  282. 

common  law,  prevails  in  federal 
courts.  III,  261. 

conviction  and  constitutional  guaran- 
ties, XI,  273,  274. 

court  must  be  properly  constituted,  XI, 
267,  268. 

distinguished  from  civil  procedure,  III, 
259,  260. 

due  process  of  law  in,  Xi,  260. 

federal  courts,  XI,  266,  267. 

Includes  pleading,  process,  evidence 
and  practice,  in,  259. 

in  England  grew  up  on  the  crown  side 
of  the  common  law  courts,  lU, 
261. 

introduction  to  law  of,  HI,  259-262. 

law  of,  ni,  259-340. 

motion, 
f  j>r  new  trial,  in,  330,  331. 


In  arrest  of  judgment,  ni,  331,  332. 
to  quash,  in,  307,  308. 
new  trial,  in,  330,  331.    See  also  New 

r  Trial,  grounds  for. 

nolle  prosequi.  III,  307,  313. 
object  of.  III,  260. 

preliminary  examinations.  III,  280,  281. 
See  also  Preliminary  Examina- 
tions, 
preliminary  motions  and  pleas.  III,  307- 

313. 
preliminary  proceedings,  in,  273-284. 
rights  of  defendant.     See  also  Defend- 
ant, rights  of. 
before  trial.  III,  314. 
during  trial.  III,  318-329. 
sentence,  in,  284,  332,  333;  XI,  274,  275. 
sources  of  the  law  of,  HI,  261,  262. 
state  acts  as  complainant,  XI,  313. 
statutory.  III,  261,  262. 
steps  after  the  trial,  in,  330-336. 
the  trial,  in,  283,  284,  322,  323;  XI,  268- 
272. 

Criminal  Process,  a  part  of  the  crim- 
inal procedure,  UI,  259. 

Criminal  Prosecutions,  termed  in  Eng- 
land crown  cases,  in,  260, 

Criminals, 

attainder,  doctrine  of,  VI,  60. 

cannot  be  witnesses  to  a  will,  VI,  97, 

98. 
corruption  of  the  blood,  VI,  60. 
wills  of,  VI,  50. 

Crops, 

annual,  as  personal  property,  V,  7,  316, 

317;  rv,  3. 
"away-going  crops,"  defined,  V,  319. 
covered  by  mortgage,  V,  319,  320. 
cultivation  of,  V,  318,  319;  XIII,  216.. 
tructus    industriales,    V,    315-317.     See 

also  Fructus  Industriales. 
fructus  naturales,  V,  315-317,    See  also 

Fructus  Naturales. 
growing,  IV,  293,  427,  428;  V,  7,  315,  316, 

318. 
letting  of  land  on  shares  for  purposes 

of  raising,  VI,  209. 
lien  on,  IV,  146. 

not  yet  planted,  sale  of,  IV,  293. 
ownership  of,  V,  315-322. 
planted  by  tenant  for  life,  personal  rep- 
resentative   entitled    to,    upon 

tenant's  death,  VI,  286. 
potential  property,  IV,  293. 
sown  by  trespassers,  V,  319. 
standing,  not  subject  to  larceny,  in, 

161. 
Statute  of  Frauds,  I,  458;  IV,  427,  428. 
tenant  has  no  right  to,  after  expiration 

of  his  tenancy,  when,  VI,  285, 

286. 
trover,  action  of,  for,  when,  X,  43,  44. 
when  severed,  subject  to  larceny,  in, 

162. 


600 


INDEX 


79 


CrO(S-BIII,  X,  269,  270. 

ancillary  jurisdiction  of  District  Court 
to  issue,  I,  310. 

Crosi-Clalms.    See  Set-Off  and  Coun- 
terclaim. 

Cross-Examlnatlon,  defined,  X,  393. 

of  witnesses,  X,  181,  393,  399-403;  XH, 
321. 

Crown,  since  1085  title  to  land  derived 
from  the,  V,  33. 

Crown  of  England,  may  be  a  benefl- 
clary  of  a    trust,  Vn,  342. 

Cruel  and  Unusual   Punishment, 

constitutional  provision  against,  XI,  21, 
273,  274. 
text  of  eighth  amendment,  XI,  500. 

Cruelty, 

as  grounds  for  divorce.  III,  492. 

condonation  in  case  of.  III  497. 

Cuba, 

"Cuban  debt," 
discussion  of,  during  negotiations  of 
the  treaty  of  peace  between 
United  States  and  Spain  in 
1898,  XII,  129-130. 
refusal  of  United  States  to  assume, 
XII,  129,  130. 

de  facto  nation  during  war,  IX,  47. 

de  jure,  IX,  47f  f 

protocol  of  1901  with  United  States,  XI, 
129. 

relinquishment  of,  by  Spain,  by  Treaty 
of  1898,  XII,  127,  128. 
property  included,  XII,  127,  128. 

Cumulative  Voting, 

by  stockholders,  IX,  242,  243. 

in  elections  of,  XIII,  283-285. 

Curia  Pedis  Pulverlzati,  X,  10. 

Currency, 

lost  or  stolen,  IX,  236. 

national  bank  notes  may  be  Issued  by 
national  banks,  IX,  439,  440. 

Curtesy,  V,  53,  54,  258-268. 
-defined,  V,  53,  258. 

a  life  estate,  V,  255,  261,  264. 

cannot  be, 
barred  by  will  of  the  person  giving  / 

lands  to  wife,  V,  267. 
defeated  by  attainder  of  wife,  when, 
V,  262. 

commenced  at  the  birth  of  issue  capa- 
ble of  Inheriting,  V,  258,  259. 

consummate,  V,  259,  260. 

conveyance  in  fraud  of,  V,  255. 

created  for  the  benefit  of  the  family,  V, 
255. 

divorce  bars,  V,  264. 

effect  of  disseisin  on,  V,  264-266. 

ends  upon  husband's  death,  V,  260. 

estate  by,  V,  53,  54,  258-268. 

examination  of  abstract  of  title  for  in- 
terest of,  V,  432. 

history  of,  V,  258,  259. 

husband  of  mortgagor  entitled  to,  Vllt, 
337,  344. 


Illegitimate  child,  whether,  creates,  V, 
261. 

incidents  of  an  estate  by,  V,  264. 

initiate,  V,  259,  260. 

Interest  of  husband  in,  cannot  be 
barred  by  wife's  will,  VI,  38. 

in  the  trust  estate  of  wife,  V,  64. 

in  the  United  States,  V,  259. 

in  wild  lands,  V,  256. 

issue  capable  of  inheriting  must  be 
bOm  alive,  necessary  to  an  es- 
tate by,  V,  260,  261. 

joint  tenancy,  not  subject  to,  V,  246. 

legal  marriage  necessary  to  create,  V, 
260. 

may  be  barred  by  an  intention  so  ex- 
pressed when  lands  are  con- 
veyed in  trust,  V,  267,  268. 

nature  of,  V,  261-263. 

no  curtesy  in  a  remainder  or  rever- 
sion, V,  263. 

of  husband  in  wife's  equitable  interest, 
VII,  123. 

of  husband  in  wife's  real  estate,  ni, 
440. 

requisites  of  an  estate  by,  V,  260,  261. 

seisin  fundamental  to,  V,  263,  264. 

system  of  uses  defrauded  husband  of 
his,  V,  127. 

tenancy  in  common  subject  to,  V,  240. 

tenant  by  initiate,  V,  262. 

to  what  estates  attached,  V,  266,  267. 

Custody, 

defined,  X,  615. 

agent  has  only,  of  goods  in  his  posses- 
sion, IV,  73. 

bailment  distinguished  from,  IV,  73,  74. 

servant  has  only,  of  goods  in  his  pos- 
session, IV,  73. 

Custody  of  Children.  See  also  Parent 
and  Child. 

operation  of  divorce  on.  III,  500,  501. 

power  of  court  to  award.  III,  500. 

Customs.  See  also  Court  of  Customs 
Appeals  of  the  United  States. 

act  of  Parliament  unconstitutional,  XI, 
66. 

admiralty  law  arose  from,  XIV,  287, 
288. 

a  source  from  which  law  is  derived,  I, 
56-58,  91;  XH,  119;  XV,  10. 

bills  and  notes,  law  of,  had  its  incep- 
tion from  mercantile,  VIII,  1. 

conveyances  by  special,  V,  404,  405. 

debentures,  I,  294,  295. 

effect  of,  on  authority  of  agent,  rv,  243. 

jurisdiction  of  the  District  Court  over 
suits  regarding,  I,  291. 

law  merchant  the  creature  of  commer- 
cial, VIII,  35. 

mining  law  of  California,  constituted 
in  large  part  out  of,  I,  67,  68. 

of  allowing  three  days  of  grace  upon 
bill  of  exchange,  I,  57. 

patent  law,  origin  of,  in,  XII,  370. 

recognition  of,  in  respect  to  mines  and 
and  mining,  VI,  401-404. 
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Customs  Duties, 

duties  on  tonnage,  XI,  406,  407. 

no  liability  of  collector  of  customs  for 

trunk  lost  by  negligence,  XIII, 

364. 
power   of  Congress   under  Articles   of 

ConfederatiOHj  XI,  35. 
power  to  levy,  forbidden  to  states,  XI, 

406. 
recovery  of,  VII,  393;  Xin,  369.  370. 
state  cannot  impose,  XII,  241,  242. 
Cy  Pres  Doctrine,  V,  211;  VII,  267,  301- 

303. 

Dairies,  XIII,  178. 

Danrage- Feasant,  II,  74;  IV,  131,  132. 
Damages,  XIV,  1-125. 
p.ctual  damages,  necessity  for,  In  liqui- 
dated damages,  XTV,  15,  16. 
against     persons     enforcing     revenue 

taws,  I,  295. 
allowance  of,  . 
attorney's  fees  in  computing  damage, 

when,  XIV,  103-109. 
costs   in    computing  damage,   when, 
XIV,  103-109. 
avoidable    consequences,    XIV,     65-75. 
See     also     Avoidable     Conse- 
quences, 
awarded  by  courts  of  law,  VII,  12. 
breach  of  contract,  I,  614,  615;  IV,  374, 

375,  378,  382-385;  X,  8,  32. 
breach  of  covenants,  V,  445,  457. 
caused  by  improvements  made  by  mu- 
nicipal corporations,  XIII,  206- 
208. 
contribution  of  damage  between  tort- 
feasors,  XIV,    8,    9.     See   also 
Contribution, 
damnum  absque  injuria.   See  that  title, 
defamatory  actions,  II,  258-260,  283,  284. 
defendant, 
evidence  by,  to  show  damages  should 
be  reduced,  XIV,  73-75. 
in  case  of, 

attachment  proceedings,  XIV,  74. 
conversion,  XIV,  73,  74. 
personal    injury    by    defendant's 
negligent  act,  XIV,  75. 
that  benefits  had  been  conferred  on 
plaintiff,  XIV,  73-75. 
expense  of  avoiding  loss  by  plaintiff 
must  be  borne  by,  XIV,  69. 
development  of  subject,  XIV,  3. 
duty„af  the, 

court  in,  XIV,  3,  4. 
jury  in,  XIV,  3,  4. 
eminent  domain,  XIV,  330,  384-386. 
entire    damages    in    one    action,    XIV, 
38-51. 
conflicting  views  on  question  of,  XIV, 

,  40-42. 
for  removal  of  subjacent  support  of 
land,  XIV,  40-42.    See  also  Sup- 
port, of  land, 
in  action, 
for  nuisance,  XIV,  47,  48. 
for  trespass,  XIV,  43-47. 


on  contract,  XIV,  48-Bl.  _ 
in  case  of  breach  of, 
a  single  indivisible  contract,  XIV, 

48,  49. 
continuing  contract,  XIV,  50. 
contract  to  support  plaintiff  during 

life,  XIV,  50. 
divisible  contract,  XIV,  50,  51. 
equity  seldom  awards,  VII,  226. 
excessive  verdict,  I,  15. 
exemplary,   IX,   170;   XTV,   19-25.     See 

also  Exemplary  Damages, 
future,  bar  to,  what  is  a,  XtV,  44. 
historical  statenaent,  XIV,  1. 
husband's  right  to, 
for  injuries  to  his  wife.  III,  447-450. 
for  loss  of  earnings,  services,  society 

and  consortium,  III,  447-450. 
proving  of  damage.  III,  449. 
infringement  of  copyright,  XII,  467. 
infringement  of  patents,  XII,  446. 
infringement    of    rights    of    property, 

ly,  1. 
infringement  of  trademarks,  VII,  506. 
Injury  to  subjacent  support,  V,  364,  365. 
interference  with  contractual  relation, 

II,  322,  323. 
interest  allowed  as,  when,  XIV,  83-91. 
See  also  Interest,  allowance  of, 
as  damages, 
joint  tortfeasors,  II,  433-435. 
legal  remedy  of,'  VII,  8. 
liquidated,   VII,    181;   XIV,   10-18.      See 

also  Liquidated  Damages, 
malicious  prosecution,  II,  304,  305. 
measure  of, 
breach  of  warranty  of  chattel,  XIV, 
119-121.     See  also   Sale;   War- 
ranty, of  chattel,  breach  of. 
breach  of  warranty  of  title  to  land, 
-       XIV,  122-125.     See  also  Vendor 
and   Purchaser;    Warranty,   of 
title  to  land,  breach  of. 
fire  insurance,.  XIV,  241-246. 
injuries  to  child.  III,  352. 
ore  wrongfully  taken,  VI,  479. 
removal  of  lateral   support  of  land, 
Xrv,  92-102.    See  also  Support, 
lateral,  of  land, 
rule  as  to  value  in,  XIV,  76-82.    See 

also  Value,  rule  as  to. 
where  owner  of  property  injured  or 
converted  has  limited  interest, 
XIV,  116-118. 
in    case    of    injury    to    mortgaged 
property,  XIV,  117,  118. 
where  property  is  injured  while  in 
possession  of  bailee,  XIV,  117. 
where     property     is     severed     from 

realty,  XIV,   110-115. 
wrongful  death,  XII,  54,  55. 
mitigation  of,   palliation  for  acts  and 

results  of  anger,  II,  16. 
misrepresentation,  I,   410. 
negligence,  II,  169,  170. 
not  allowed, 
for  injuries  where  defendant's  acts 
are  lawful,  XTV,  6,  7. 
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Damages,    not    allowed — Continued. 
on  account  of  building  cutting  off  an- 
other's light,  XIV,  3. 
where  one  uses  his  property  lawfully, 
XIV,  2,  3. 
parties  may  agree  as  to  amount,  I,  615. 
party  injured  by  fraud,  I,  414. 
personal  injuries,  II,  23;  IX,  469;  XIV, 
473.      See    also    Personal    In- 
juries, 
plaintiff,  duty  of,   to  avoid  increasing 
of,  XIV,  65-75.    See  also  Avoid- 
able Consequences, 
plea  of  nolo  contendere.  III,  307. 
pleading  former  adjudication,  XIV,  40. 
presumption  of  damage,  when,  XIV,  2. 
proving  of,  as  debt  in  bankruptcy,  XII, 
358,  360.  - 
for  breach  of  contract,  XII,  358,  359. 
for  tort,  XII,  359,  360. 
punitive  XIV,   19-25.     See  also  Exem- 
plary Damages, 
recovery  of,  a  complete  bar  to  future 
damages,  XTV,  38-40,  43,  44. 
question  raised, 

in  pleading,  XIV,  39,  40. 
on  presentation  of  evidence,  XIV, 
39. 
seizure  by  court  ofiicer,  I,  232. 
subject  outlined,  XIV,  1-9. 
Statute  of  Limitations,    effect  of,   on, 

XIV,  40,  43,  46. 
torts,  VII,  374.     See  also  Torts,  Negli- 
gence, etc. 
to  private  property  when  taken  by  emi- 
nent domain,  XI,  330,  384-386. 
under  anti-trust  laws,  I,  304. 
under  the  civil  rights  law,  I,  295. 
unfair  competition,  XII,   545,   547,   549, 
553,  554. 
assessment  of, 
in  action  of  law,  XII,  553. 
in  equity,  XII,  553. 
compensatory  damages,  XII,  545,  547. 
may  not  be  recovered,  when,  XII,  553. 
punitive  damages,  XII,  545,  549. 
Statute  of  Limitations,  effect  of,  on, 
XII,  554. 
ways  in  which  question  may  arise,  XIV, 

39,  40. 
where, 

■  acts  are  wrong  in  themselves  and  re- 
sult is  continuing  wrong  to  an- 
other, XIV,  45. 
buildings    are    erected    on    another's 

land,  XIV,  47. 
defendant's  original  act  is  legal,  but 
results    in    injury    to    plaintiff, 
XIV,  44. 
new  cause  of  action  arose,  XIV,  40, 

42. 
there  is  more  than  one  cause  of  ac- 
tion, XIV,  44-47. 

Damnum  absque  Injuria,  11,  8,  394; 
Xm,  206-208,  265;  XIV,  6-8,  96, 
97. 

Dams,  construction  of,  VI,  386,  387. 


Dartmouth  College  Case,  VI,  330. 
Date, 

on  bills,  checks,  and  notes,  VTII,  54-56. 
alteration  of,  175,  260. 
ante-dated,  VIII,  55,  56. 
dated  on  Sunday,  VIII,  56. 
mistake  as  to,  VIII,  55. 
no    date,    rules    as    to    construction, 

VIII,  65. 
not  essential,  VIII,  55. 
place  of,  on  instrument,  VIII,  55. 
post-dated,  VUI,  55,  56. 
Dead  Bodies, 
burial  of,  VIII,  216. 
identification  of,  XIV,  333,  334. 
transportation  of,  II,  390;  Vm,  103. 
Death, 
action  for  wrongfully  causing,  form  of 

declaration,  XIV,  711,  712. 
from, 
asphyxia,  XIV,  343,  344. 
burns  and  scalds,  medico-legal  con- 
siderations of,  XIV,  351,  352. 
cold,  medico-legal  considerations  of, 

XIV,  347. 
coma,    indications    for    purposes    of 
post-mortem  examination,  XIV, 
347.  .  .. 

drowning,  indications  for  purpqses  of 
post-mortem  examination,  XIV, 
346,  347. 
electricity,    indications   for  purposes 
of    post-morteni     examination, 
XIV,  347. 
hanging,  indicsCtions  for  purposes  of 
post-mortem  examination,  XIV, 
345,  346. 
heat,    indications    for    purposes    of 
post-mortem  examination,  XIV, 
347. 
starvation,    indications   for   purposes 
of    post-mortem    examination, 
XIV,  344. 
strangulation,    indications    for    pur- 
poses   of   post-mortem    exami- 
nation, XIV,  345. 
suffocation,   indications  for  purposes 
of     post-mortem     examination, 
XrV,  344. 
syncope, 
due  to  anemia,  XIV,  343. 
due  to  asthenia,  XIV,  343. 
indications  of,  for  purposes  of  post- 
mortem examination,  XIV,  343. 
modes  of,  XIV,  343-348. 
molecular, 
defined,  XIV,  338. 
complete,  when,  XIV,  338. 
of  one  joint  principal  usually  revokes 

agency,  IV,  215. 
of  mortgagee,  legal  title  or  interest  de- 
scends to  heir  or  devisee,  VIII, 
327. 
of  partner, 

agreement  controlling  the  partner- 
ship property  after,  IX,  340, 
341. 
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binding  on  surviving  partners,  IX, 
341. 
effect  on  firm  property,  IX,  339,  340. 
personal  -proaerty^^ioc- -their  -owji 
benefit  and  for  tbe  benefit  of 
tlie    Ireirs,    surviving    partners 
hold  all  the,  IX,  339. 
real  property  of,  descends, 

to  heirs  according  to  American 

view,  IX,  339,  340. 
to  surviving  partner  according  to 
English  view,  IX,  339. 
liability  of  estate  of  deceased  partner 
on  joint  contracts,  IX,  343-345. 
equity  will  enforce,  IX,  344. 
no  liability  at  law,  IX,  343-345. 
time  when  equitable  right  arises, 
IX,  344,  345. 
separate  debts  of  deceased  partner, 
while   partnership    is   also    in- 
debted,   which    is    entitled    to 
preference,  IX,  390,  391. 
surviving   partner's   relation   to    the 
partnership   property,    IX,    340. 
of  principal  or  agent  will  revoke  simple 

agency,  IV,  214,  215. 
of  principal,  power  coupled  with  an  in- 
terest survives  and  may  be  exe- 
cuted  after   principal's   death, 
rv,  215. 
of  public  ofHcer.'XIII,  392. 
of  surety,  effect  on  surety's  obligation, 
VIII,  274-277._ 
estate  of  surety  may  be  held,  when, 

VIII,  275. 
instrument  undekseal,  VIII,  276,  277. 
Joint   and  several   obligations,    VIII, 

275 
joint  obli'gations.Vni,  274,  275. 
offer    to    guarantee,     revolcable    by 

death,  VIII,  276. 
provisions  in  the  contract  respecting, 
VIII,  277. 
signs  of,  XIV,  338-342. 

absence  of  pulsation  at  wrist,  XIV. 

338. 
adipocere,     defined     and     explained, 

XIV,  342. 
cadaveric  lividity,  XTV,  341,  342. 
circulation,    cessation    of,   XIV,    338, 

339 
death  pallor,  XIV,  340. 
heart  action,  tests  to  determine,  XIV, 

339. 
insensibility  in  cornea,  XTV,  339. 
putrefaction,  XIV,  341,  342. 
respiration,  tests  to  determine,  XIV, 

339 
rigor  mortis,  XIV,  340,  341. 
cadaveric    spasm    distinguished 

from,  XIV,  341. 
disappears  when  putrefaction  sets 
in,  XIV,  341. 
temperature    of    body    changed    by 
death,  XIV,  339. 
falling     of     temperature     depends 
upon  circumstances,  340. 


rise  of  temperature  in  case  of  death 
by  cholera,  smallpox,   tetanus, 
yellow  fever,  etc.,  XIV,  339. 
somatic, 

defined,  XIV,  338. 
'  molecular  life  continues  after,  XIV, 

338. 
terminates  an  offer,  I,  381. 

De  Bene  Esse,  VII,  116. 

Debt, 

defined,  I,  373;  VIU,  187,  188;  XV,  126, 

132. 
action  of, 
form  of  declaration  in,  XIV,  716. 
lies,  when,  X,  36,  37. 
pleading  performance  in,  X,  83. 
plea  of  nil  debet,  form  of,  XIV,  728. 
plea  of  non  damniflcatus  in,  X,  83. 
sum  due  must  be  definite  and  certain 
to  maintain  an,  X,  37. 
agreement  reviving  an  outlawed,  form 

of,  XIV,  588,  589. 
antecedent  or  pre-existing,  as  consider- 
ation- for  a  bill  or  note,  VIII, 
60-62. 
arrest  for,  XII,  76,  77. 
collection  of  simple   debts  by  admin- 
istrator,   law    governing,    XII, 
96. 
demand  for  payment  necessary  before 
interest  begins  to  run  on,  XIV, 
85. 
garnishment  of  a,  XII,  40. 
Imprisonment  for.     See  Imprisonment 

for  Debt, 
mortgage, 
assignment     of     mortgage     without, 

Vni,  347. 
evidence  by  instrument  wholly  sep- 
arate    from     mortgage     deed, 
VIII,  348. 
note,  Vni,  348,  349. 
payment  of  the,  Vni,  370-379. 
securing  by  liens,  VIII,  310.    " 
transfer  of,  VIII,  347-349. 
not    affected    by    discharge    in    bank- 
ruptcy, xn,  307-311. 
contract  obligations  not  merged  with 
debts   that   are   provable,   XII, 
308. 
debts    created    by    fraud,    embezzle- 
ment, misappropriation  or  de- 
falcation while  acting  in  fidu- 
ciary capacity,  XII,  308. 
debts  not  scheduled  in  time  for  proof 

and  allowances,  XII,  307. 
liabilities  for, 
alimony,  XII,  307. 
criminal  conversation,  XII,  307. 
judgments  for  alienation  of  affec- 
tions of  husband  or  wife,  as- 
sault and  battery,  or  libel  and 
slander,  XII,  309. 
obtaining  property  by  false  repre- 
sentations, XII,  307-309. 
seduction  of  unmarried  female,  Xn, 
307,  309,  310. 
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Debt — Continued. 

willful  injuries  to  person  or  prop- 
erty of  another,  XII,  307,  309, 
310. 
taxes,  XII,  307,  308. 
priority  of,  in  bankruptcy,  XII,  360,  361. 
actual  costs  of  preserving  estate  sub- 
sequent to  filing  of  petition  in 
banltruptcy,  XII,  360. 
costs  of  administration,  XII,  361. 
debt  due  United  States,  XII,  360,  361. 
filing  fees  paid  by  creditors  in  invol- 
untary cases,  XII,  360. 
taxes,  XVI,  360. 

wages  due  clerks,  salesmen,  servants 
or     workmen,     earned     within 
•  three    months    of    bankruptcy, 
XII,  361. 
proving  of,  in  bankruptcy,  XII,  358-360; 
XIV,  670. 
claims    need    not    be    evidenced    by 
Judgment  or  writing,  XII,  358. 
contingent     contractual     obligations 
may  be  proved,  when,  XII,  359. 
damages, 

for  breach  of  contract, 
of  employment,  XII,  359. 
of  sale  of  goods  on  commission, 

XII,  359. 
of  warranty  of  sale  of  personal 
property,  XII,  358,  359. 
for  tort,  XII,  359,  360. 
debt  founded  on  contract  either  ex- 
press or  implied,  XII,  358,  359. 
contract  must  not  be  against  pub- 
lic policy,  XII,  358. 
contract  of  corporations  must  not 
be  ultra  vires,  XII,  358. 
Judgment  under  Employer's  Liability 

Act  not  provable,  XII,  360. 
right  of  creditor  to  prove,  Xn,  98,  99. 
governed  by  law  of  forum,  XII,  99. 
remedy   for,    subject   to   law   of  place 

where  parties  reside,  XII,  76. 
simple  contract  debt  has  no  situs,  XII, 

96. 
taxation   of  a,    treated  as   situs  with 

creditor,  XII,  40,  41. 
writ  of,  I,  119,  123. 

Debtor.     See  also  Creditors, 
absconding,  attachment  against  prop- 
erty of,   X,   437,   438.     See  also 

Absconding  Debtor, 
action  in  equity  to  reach  Interests  of 

debtor,  VII,  96. 
attachment  of  property  of,  X,  432,  473. 

See  also  Attachment, 
co-debtor,  garnishment  of,  X,  484,  485. 
co-debtor  of  bankrupt,  liability  of,  XII, 

307. 
consignment  of  property  by,  to  creditor 

creates  an   equitable   lien,   IV, 

152. 
covenant  by  creditor  not  to  sue, 
releases  surety,  VIII,  240-242. 
with   reservations   does   not   release 

surety,  VIII,  242-244. 


creditors  of  a  corporation.  See  Credit- 
ors, of  a  corporation. 

creditors  of  a  partnership.  See  Credit- 
ors, of  a  partnership. 

creditor  or  stranger  cannot  interfere  in 
bona  fide  litigation  of,  X,  551. 
garnishment  of,  as  debtor  of  defend- 
ant, X,  478,  481-485. 
Joint  garnishment  of,  X,  485. 

debt  not  discharged  by  accidental  loss, 
Vn,  237. 

debtor,  bankruptcy  of,  VII,  237. 

debts  of  third  party,  lien  to  secure,  IV, 
119. 

enforcement  of  debt,  VII,  237,  238. 

exemption  of  property  of,  from  execu- 
tion depends  on  law  of  forum, 
xn,  79,  80. 

liable  to  assignor  of  debt,  I,  506. 

money  transferred  in  fraud  of  cred- 
itor, VII,  438. 

non-resident,  attachment  of  property 
of,  X,  436,  437.  See  also  Non- 
Resident. 

promise  by,  to  pay  out  of  a  specific 
fund,  an  equitable  lien,  IV,  152. 

promise  to  apply  property  in  surety's 
hands,  Vm,  194. 

promise  to  pay  his  own  debt,  not 
within  Statute  of  Frauds,  VIII, 
193,  194. 

relation  of  creditor  and,  VII,  237,  238. 

release  of  one  Joint  debtor  depends 
upon  law  of  place  of  perform- 
ance, XII,  69. 

subject  matter  of  the  debt,  VII,  237. 

upon  insolvency  or  bankruptcy  of, 
holder  of  lien  is  protected,  IV, 
115. 

voluntary  petition  in  bankruptcy  of, 
form  of,  XIV,'  669,  670. 

Debts, 

as  choses  in  action,  IV,  5. 

as  incorporeal  property,  IV,  5. 
due  to  or  from  corporation,  at  com- 
mon law  upon  dissolution  be- 
came extinct,  IX,  283. 

of  municipal  corporations,  XIII,  170, 
223,  243,  244. 

Decedent's  Estates, 

administration  of,  VI,  139-183.  See  also 
Administration,  of  estates,. Ad- 
ministrator; Executor;  Probate. 

collection  of  effects  of,  I,  332. 

descent  of  real  property,  VI,   3,   5-16. 
See  also  Descent. 
^  distribution    of,    VI,    17-25.      See    also 
Distribution. 

Deceit,  II,  197-224;  XV,  218.  See  also 
Fraud;  Misrepresentation;  Mis- 
take. 

defined,  II,  197. 

as  a  tort,  11,-197-224,  226. 

by  active  misrepresentation  by  acts  or 
words,  n,  202,  203. 

by  passive  non-disclosure  in  fiduciary 
or  special  relation,  II,  202,  203. 


605 


84 


INDEX 


Deceit — Continued. 

culpability  of  defendant,  11,  213-215. 

defendant's  knowledge  and  belief,   II, 

217-219. 
effect  upon  the  plaintiff,  II,  220-223. 
elements  of  liability  for,  II,  198,  199. 
erroneous  belief  of  the  plaintiff,  II,  198. 
facts,  partial  withholding  of,  when,  II, 

206,  207. 
falsehood,  n,  216,  219. 
injury  to  B  by  deceiving  A,  n,  197,  198. 
intent  whether  necessary,  II,  215. 
legal  consequences  of,  il,  199,  200. 
opinions,  expression  of,  II,  209-211. 

facts  distinguished  from,  n,  209-211. 
representations  of  law  are,  II,  211. 
pufnng  statements  of  seller,  II,  211-213, 

223. 
representations, 

defined,  II,  204-206. 

by  conduct,  II,  203,  204. 

falsity  of,  II,  206,  207. 

nature  of,  II,  207-209.  . 
to  whom  made,  II,  216,  217. 
tort  liability  and  other'  effects  of,  11, 

199,  200. 
truth, 

as  justification  and  excuse,  II,  216. 

imposes  no  liability,  11,  206. 
unlike  other  torts,  II,  197. 
warranty  and,  distinguished,  n,  199. 
wrongful  conduct  of  defendant,  its  efr 
feet,  II,  198. 

Declaration  of  London  of  1910,  XII.  177, 
192,  193,  195-198. 

Declaration  of  Paris  of  1856,  XH,  162, 

181. 

Declaration  of  War,  effect  of,  upon 
partnership  relations  between 
aliens,  IX,  318. 

Declarations, 

against  .interest,  X,  323-326. 

admissions    distinguished    from,    X, 

323,  324. 
evidence  of,  X,  323-326. 
must  have  plain  tendency  to  charge 

maker,  X,  324. 
statements  incorporated  with  dec- 
larations   against    Interest,    X, 
325,  326. 
in  action, 

of  assumpsit,  Xrv,  704-711. 
for  breach  of  promise  to  marry, 

form  of,  xrv,  709,  710. 
on  common  law  counts  with  affi- 
davit, form  of,  xrv,  704-708. 
on    insurance    policy,     form    of, 

XIV,  708,  709. 
on  promissory  note,  with  confes- 
sion, form  of,  XIV,  710,  711. 
of  debt,  form  of,  Xrv,-716. 
of   ejectment,    form   of,    XIV,    716, 

717. 
of  replevin,  form  of,  XIV,  718,  719. 
of  trespass, 
for  personal  assault  with  special 


damages,    form    of,    XIV,    719, 
720. 
for  trespass  against   personalty, 

form  of,  XIV,  720,  721. 
to   land    vi    et    armis,    form    of, 
xrv,  720,  721. 
of  trover,  form  of,  XIV,  721. 
in  pleading,  X,  6,  7,  17,  20-23,  26,  50,  57, 
63-66,  74,.  77-79,  82,  95,  96,  101- 
104.    109-116,    118-129,   139,    140; 
XV,  349. 
allegations,    X,    20,    63-66.      See  also 

Allegations, 
amending  of,  X,  6,  7. 
amount  of  damages  to  be  stipulated 

in,  X,  95. 
"and  therefore  brings  this  suit,"  ex- 
plained, X,  95. 
answer  to,  X,  20,  21,  82,  111,  113,  115, 
116,  139,  140.    See  also  Answer, 
to  a  declaration, 
caption  for,  form  of, 
additional  counts,  XIV,  703. 
amended  declaration,  XTV,  704. 
amendment    to    declaration,    XIV, 
705. 
complaint  synonymous  with,  X,  17. 
conclusion  of,  should  lay  damages,  X, 

9.6. 
demand  for  relief  sought  by  plaintiff 

should  be  stated  in,  X,  95,  96. 
demurrer  to,  X,  21-23,  74,  109-114,  117. 
See  also  Demurrer;  Special  De- 
murrer, 
denial,  X,  ,20,  115,  118-129.     See  also 

Denial, 
filing  of,  X,  17,  50,  101,  104. 
first  pleading  called  the,  X,  17. 
plaintiff's     statements     synonymous 

with.  X,  17. 
preparation  of,  X,  17. 
stating  cause  of  action  in,  X.  77-79. 
in  questions  of  pedigree, 
as  evidence,  X,  312-314. 
.  admissible,   when,  X,   312-314. 
all  conditions  of  the  rule  must  be 

satisfied,  X,  313. 
an  exception   to  the  hearsay  evi- 
dence rule,  X,  312-314. 
declarant     must     be     related     by 

blood  or  marriage,  X,  312. 
of  birth,  death,  legitimacy,  or  mar- 
riage, X,  312,  313. 
rules  stated,  X,   312. 
of  matters  of  public  or  general  interest, 
as  evidence,  X,  314-318. 
an  exception   to  hearsay  evidence 

rule,  X,  314-318. 
assertions  of  individuals.  X,  315, 
declarant  must  be  dead,  X,  317. 
examples  of,  X,  315-317. 
exceptions  explained,  X,  315. 
of  deeds,  leases,  maps  and  sur- 
veys, X,  315. 
of  private  boundaries  in  Shgland 
and  the  United  States,  X,  318. 
rule  stated,  X,  314,  315. 
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Declarations — Continued. 
01  physical  or  mental  condition  or  in- 
tention, as  evidence,  X,  335-342. 
an    exception    to    hearsay    evidence 

rule,  X,  335-342. 
groans,  grunts,  and  sighs  as  evidence 

of  pain,  X,   336. 
made  to  ordinary  witness  inadmis- 
sible, X,  337. 
made  to  physician  excluded  at  dis- 
cretion of  court,  X,  337,  338. 
may  be  shown  otherwise  than  by  de- 
clarant's testimony,  X,  335. 
narrative  of  a  past  fact  not  admis- 

-    sible,  X,  336. 
natural   language   of  pain,    what   is 

the,  X,  336. 
statement, 
descriptive    of   present   mental   or 

physical  distress,  X,  336-338. 
of  intention,  X,  338,  339. 
of  testamentary  intention,  X,  339- 

342. 
Sugden  v.  Lord  St.  Leonards,  rule 
of,  X,  342. 
to  establish  contents  of  lost  will,  X, 

341,  342. 
to  impeach  will  tor  fraud,  duress  or 

undue  influence,  X,  340. 
to  show  execution  of  will,  not  admis- 
sible, X,  340. 
to  show  mental  condition  of  testator, 
X,  340,  341. 
of    third    party    in    regular    course    of 
business,  as  evidence, 
an    exception    to    hearsay    evidence 

rule,  X,  331-335. 
are  primary  evidence,  X,  334. 
declarant  must  be  dead  or  otherwise 
unavailable  as  witness,  X,  331, 
333. 
entries    must    be    made    in    regular 
course  of  business,  X,  333,  334. 
how  proved,  X,  333,  334. 
rule  stated,  X,  331,  332. 
which  are  part  of  some  fact  itself  ad- 
missible   as    evidence,    X,    343- 
346. 
admission     act     and     characterizing 
declaration  must  occur  simul- 
taneously, X,  344,  346. 
an    exception    to    hearsay    evidence 

rule,  X,  343-346. 
called  res  gesta,  X,  343. 

may  be  shown  otherwise  than  by 
the  testimony  of  the  person 
who  made  them  to  establish 
the  existence  .of  facts  asserted 
therein,  X,  343. 
narrative  of  past  occurrences  ex- 
cluded, X,  346. 
rule  stated,  X,  343. 

Decree.    See  also  Judgments, 
defined,  X,  499,  "500. 

final,  appeal  may  be  taken     to  higher 
court  from,  X,  276,  277. 


in  divorce.     See  Divorce,  decree  of. 
in  equity,  X,  276,  277.  ' 
interlocutory,  X,  276. 

Dedication, 

defined,  V,  475. 

acceptance  by  public,  V,  475,  478,  479. 

a  devotion  of  land  to  public,  V,  475. 

by  gift,  V,  475,  476. 

character  and  scope,  V,  476. 

conditional  or  limited,  V,  477,  478. 

doctrine  of,  V,  476. 

for  highways,  V,  477. 

form  of,  V,  475,  476. 

for  park  and  public  purposes,  V,  477. 

for  what  time,  v;  476,  477. 

how  completed,  V,  477. 

life  tenant,  V,  477, 

made  by  owner  in  fee,  V,  475. 

naiture  of,  V,  475,  476. 

never  held  within  Statute  of  Frauds, 

V,  475. 
of  streets  and  alleys,  Xin,  223. 
terminable,  V,  476,  477. 
theory  of,  V,  476. 
to  charitable  or  religious  uses,  V,  478. 

De  Donis,  clause,  held  to  be  part  of  the 
law  of  Kansas,  VIII,  425. 
in    second    Statute    of   Westminster, 
I,  122. 

Deed, 

absolute  conveyance  distinguished  from 
mortgage,  VIII,  307,  308. 

abstracts  of  title,  V,  430-436.  See  also 
Abstracts  of  Title. 

aliens,   conveyance  by,  V,  427,  428. 

alterations  in,  V,  411,  412.  . 

ancient  form  of,  V,  404.  See  also  Feoff- 
ment. 

applies  to  conveyance  of  real  estate. 
I,  423. 

as  evidence,  X,  315. 

as  security  of  mortgage,  VII,  148. 

at  common  law  strictly  construed,  V, 
68. 

bond  for,  form  of,  XIV,  608,  609. 

by  administrator  or  executor,  VI,  172. 

by  guardian  upon  sale  of  ward's  real 
estate,  VI,  194. 

by  lease  and  release,  V,  132,  406. 

by  married  women.  III,  467-475.  See 
also  JWarried  Women,  convey- 
ances by. 

by  stockholder  or  stockholders  of  cor- 
porate real  estate,  invalid,  IX. 
12,  13. 

classes  of,  V,   405. 

cloud  on  title,  VII,  88-91. 

consideration  in,  V,  127-130,  406,  407- 
VII,  482. 

conveyance, 

to  class,  V,  154,  155. 

to  grantor  alone,  V,  428. 

to  grantor  and  others,  V,  428. 

conveyance  by  court  officer  in  equity. 
VII,,  11. 

conveyance  of  land  by,  I,  432. 
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Deed — Continues. 

conveyance    of    mortgaged    premises, 

VII,  148,  149. 
covenant  restricting  conveyance  to  ne- 
groes  does   not   apply   to   cor- 
poration   whose    members    are 
composed    wholly    of    negroes, 
X,  13,  14. 
deed  of  gift,  form  of,-XIV,  629. 
deed  poll,  I,  423,  424;  V,  234,  345,  405; 

XV,  195. 
delivery  of,  V,  418-424.    See  also  Deliv- 
ery, of  deed, 
delivery    of    Insurance    policy    con- 
trasted with,  XIV,  152. 
essential  to  passing  of  title,  XIV,  152. 
deposit  of,  with  creditor,  when  an  equi- 
table mortgage,  VIII,  299,  300. 
disseisee,  V,  426,  427. 
estoppel  by,  VII,  453,  454,  467-476. 
distinguished  from  estoppel  by  Judg- 
ment, VII,  467,  468. 
extent  of,  iTSl,  469-471. 
invalid  deed  not,  VII,  469. 
nature  and  grounds  of,  VII,  467. 
parties,  VII,  468. 
privies,  VII,  469. 
quitclaim  deed  will  not  produce,  VII, 

474. 
recitals  in  deed  necessary  to  create, 

VII,  470,  474. 
statement  of  fact  in  deed  necessary 

to  create,  VII,  470. 
title  by  estoppel,  VII,  471-476. 
exception  in  deed  of  strip  subject  to 

easement,  V,  428,  429. 
execution  of,  V,  426;  XV,  199. 
existence  of,  not  necessary  to  the  feoff- 
ment of,  VII,  472. 
forgery  of.  III,  241. 
formal  parts,  XV,  197. 
forms  of,  XIV,  629-638. 
mining  deed,  form  of,  XIV,  630. 
quitclaim   deed,    form   of,    XIV,    631, 

632. 
release  deed,  form  of,  XIV,  633. 
statutory  form  of  deed,  XIV,  632,  633. 
trust  deed,  form  of,  XIV,  634-636. 
warranty  deed,  form  of,  XIV,  636-638. 
warranty  deed,  statutory  form,  XIV, 

638. 
warranty  deed  to  joint  tenants,  form 
of,  XIV,  638. 
gift  by,  effect  of,  VI,  60. 
indenture,  I,  424;  V,  405. 
induced  by  deceit  or  fraudulent  repre- 
sentation, II,  200. 
infant.  III,   389,  392;  V,  426.     See  also 

Infants,  deeds  of. 
in  form  of  a  lease,  VI,  231. 
lease    distinguished   from    conveyance, 

VI,  231. 
lunatic,  V,  426. 
materials  used  In,  V,  410,  411. 
mistake  as  to  the  nature  of,  I,  397. 
mistake  In  legal  phraseology,  reforma- 
tion  allowed  In   equity,   VII,    81. 
must  be  under  seal,  I,  365. 


of  a  partnership  to  be  in  the  names  of 

individual    partners,    IX,     328, 

329. 
power  of  members   to   execute,   IX, 

361,  362. 
of  bargain  and  sale,  V,  406. 
,  omitting  a  material  part,  I,  426. 
of  trust, 
beneficiary, 
action   by,    to  recover   possession, 

Vni,  329. 
may    purchase    at    trustee's    sale, 

VIII,  418. 
in  the  nature  of  mortgages,  VIII,  310, 

311. 
trustee  in,  authority  of,  VIII,  415. 
with  power  of  sale,  VXEI,  412,  415. 
distinguished  from  mortgage,  VIH, 

311. 
petitions  in  equity  to  correct,  X,  57. 
possession  of  deed  after  recording,  V, 

424. 
recording,  constructive  notice  by,  VII, 

196-198. 
reforms  in,  in  England,  I,  153, 
registration  of, 
under  recording  laws,  V,  463-469.   See 

also  Becords. 
under    Torrens    System,    V,    470-474. 

See  also  Torrens  System, 
restrictions  in,  V,  120,  121,  122. 
rights  created  by,  XI,  105. 
rights  of  parties  in  equity,  Vn,  9. 
sealing  of,   V,   407-410,   426.     See  also 

Seals, 
short  statutory  forms  of,  V,  411. 
signature  to,  V,  407. 
takes  effect  upon  delivery  and  accept- 
ance, VI,  59. 
term,    applicable    to    contracts    under 

seal,  I,  423. 
title,  chain  of,  constructive  notice  by 

reference  in,  VII,  195,  196. 
to  corporation,  court  will  not  set  aside 

because  corporate  act  is  ultra 

vires,  IX,  155,  156. 
to  incorporeal  hereditaments,  V,  428. 
to  partnership  taken  in  the  name  of 

one  of  the  partners,  a  resulting 

trust  in  favor  of  the  partner- 
ship, rx,  329,  330. 
unregistered   deed  when  not  estoppel, 

VII,  469. 
voluntary,  never  classed  as  creating  a 

resulting  trust,  VTt,  263-265. 
when   treated   as   mortgage,   VII,   147, 

158. 
who  may  convey  land,  V,  426-428. 
without    consideration,    as    creating  a 

resulting  trust,  VII,  263-265. 
words  necessary  to  create  estate  tail, 

V,  68,  69. 
De  Facto  Corporations, 
collateral  attack,  IX,  49,  50. 
conditions  of  de  facto  corporate  exist- 
ence, IX,  48,  49. 
a    user    and    exercise    of    corporate 

powers,  IX,  48,  64. 
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De    Facto    Corporations — Continued. 
bona   flde  attempt   to   organize,    IX, 

48,  52-54. 
valid  law  under  which  a  de  jure  cor- 
poration   might    be    organized, 
IX,  48,  52-54. 
de  facto  doctrine  as  applied  to  imper- 
fectly   organized    corporations, 
IX,  47,  48. 
distinction  between  de  jure  and,   IX, 

47,  48. 
estoppel  doctrine, 
definition,  IX,  66. 

applied  to  imperfectly  organized  cor- 
porations, IX,  56,  67. 
conditions  under  which  corporate  ex- 
istence  cannot  be   denied,   IX, 
67-61. 
who  are  estopped,  IX,  69-61. 
limitations  of  the,  IX;  62,  63. 
value  of  the,  IX,  61,  62. 
necessity  of  a  bona  fide  attempt  to  or- 
ganize, IX,  52-54. 
effect  of  want  of  good  faith,  IX,  53, 

54. 
failure    to    liave    certificate    signed, 

IX,  53. 
fees,  payment  of,  IX,  63. 
filing  of  certificate  of  organization, 

IX,  52. 
some  statutory  steps  must  be  taken, 

IX,  52. 
what  Is  insufficient,  IX,  53. 
necessity  of  a  valid  law,  IX,  48,  50-52. 
incorporation   under   an   unconstitu- 
tional law,  IX,  51. 
void  or  expired  law,  IX,  51. 
necessity  of  corporate  user,  IX,  48,  54. 
partnership     liability     of     associates, 
theory   underlying,    IX,    54,    55. 
partnership  liability  of  stockholders  of, 

IX,  324,  325. 
powers  of  a,  IX,  55,  56. 
denied  the  power  of  eminent  domain 
in  certain  states,  IX,  65,  56. 
contrary  views,  IX,  56. 
in  general  same  as  de  jure,  IX,  55. 
QUO  warranto  action  by  state,  IX,  48, 

49. 
regarded  as  a  corporation  for  reasons 

of  public  policy,  IX,  49. 
De  Facto  Officers,  XIII,  323-327. 
defined,  XIII,  186,  323,  324. 
acts  of,  XIII,  186,  324,  325. 
intruders  distinguished  from,  XIII,  323, 

324. 
liability  of,  Xm,  327. 
possession     of     the     office     necessary, 

XIII,  325,  326. 
powers  of,  XIII,  326. 
recovery  of  damages  by  de  Jure  officer, 

XIII    327 
rights  of,  xill,  326,  327. 
salary  collected  by,  XlII,  326. 
Defamation.     See  Libel  and  Slander. 
Default, 
defined,  VIII,  187,  188. 


guarantor    n,ot    entitled    to    notice    of 

'debtor's;.  .Vill,   257,   258. 
in  actions  ex  contractu,  X,  156. 
in  actions  sounding  in  torjt,  X,  155. 
vacation  of,  X,  154,  156. 

Defeasance,  XV,  192. 

Defectives,  standard  of  care  required, 
II,  167,  168. 

Defendant, 
defined,  X,  5. 

association,  club,  or  society  as,  X,  149. 
examination  of,  by  plaintiff,  X,  180. 
in  criminal  case, 
at  common  law.  III,  320. 
duty  of  court  and  prosecuting  attor- 
ney, III,  321. 
presumed  innocent,  III,  323. 
rights  of,  before  trial,  HI,  280,  281, 

314,  318-322. 
misjoinder  or  nonjoinder  of,  effect  of, 

X,  150. 
notice  to,  of  cause  of  action,  X,   103, 

104. 
pleadings  j>f,  in  equity,  X,  244-270.    See 

also  Answer;  Demurrer;  Fleas, 
preliminary  investigation  b;'  attorney 

for,  X,  105,  106. 
right  of,  in  garnishment  proceedings, 

X,  495,  496. 
usually  prefers  to  defend  action  where, 

X,  107. 
who  should  be,  X,  149. 

Defense, 

affecting  title   to  bill,   note  or  check, 
VIII,  121-130. 
alteration  as,  VIII,  124. 
duress  as,  VIII,  123. 
failure  or  absence  of  consideration  as, 

Vin,  123,  129,  130. 
forgery  as,  VIII,  123. 
fraud  as,  Vin,  123-126. 

effect  of  statute  on,  VIII,  126,  127. 
illegality  as,  VHI,  123. 

effect  of  statute  on,  VIII,  126,  127. 
lack  of  delivery  as,  VIII,  124,  128,  129. 
negligence  of  signer  as,  VIII,  125,  126. 
payment,  release  or  renunciation  be- 
fore maturity,  VIII,  12i. 
personal,  VIII,  122. 
real,  VIII,  122. 
want  of  capacity,  VIII,  123. 
in  actions  of  unfair  competition,  XII, 
550-563. 
difference  in  class  of  merchandise  as 

defense,  XII,  651,  552. 
equality  of  quaUty  as  a  defense,  XII, 

652,  653. 
laches  of  plaintiff,  XII,  550. 
"on  advice  of  counsel"   not  usually 

a  defense,  XII,  661. 
unclean  hands,  XII,  550. 
of  others.  III,  47. 
of  property.  III,  42-44. 
of  self,  44-47.    See  also  Self-Defense. 
of  surety,  VIII,  229-277. 
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Defense,  of  surety — Continued. 

agreement  by  creditor  to  release  one 
of  several  co-sureties,  VIII, 
268,  269. 

alteration  of  principal's  contract  or 
variation  of  surety's  risk,  VIII, 
25S-263. 

arising  from  dealings  of  creditors  and 
co-sureties,  Vm,  268-270. 

covenant  by  creditor  not  to  sue  prin- 
cipal, Vin,   240-242. 
with  reservations,  XIII,  242-244. 

covenant  of  creditor  not  to  sue  one  of 
several  co-sureties,  VIII,  269, 
270. 

creditor  voluntarily  discharging  prin- 
cipal releases  surety,  VIII,  234. 

death  of  principal  does  not  release 
surety,  Vni,  235,  236. 

death  of  surety,  effect  on  surety's  ob- 
ligation, VIII,   274. 

discharge  of  principal  debtor  in  bank- 
ruptcy does  not  release  surety, 
Vin,  234. 

duress  affecting  th6  principal's  obli- 
gation. Vin,  233. 

effect  of  accident  or  mistake  on  the 
surety's    obligation,    VIII,    273, 
.  274. 

extension  of  time,  without  consent 
of  surety,  VIII,  244-249. 

failure  of  creditor, 
to  notify  the  guarantor  of  accept- 
ance by  creditor,  VIII,  254-257. 
to     sue     debtor,     releases     surety, 

when,  Vni,  254. 
to  use  money  in  payment  of  claim, 
VIII,  253,  254. 

failure  to  discharge  employee,  Vni, 
'  266-268. 

failure  to  disclose  facts,  VIII,  265,  266. 

fraud  affecting  the  principal's  obliga- 
tion, Vin,  233. 

fraud  or  misrepresentation  of  the 
obligee,  VIII,  263-265. 

fraud  or  misconduct  of  principal  to- 
wards surety, 'VIII,  272,  273. 

illegality  affecting  the  principal's  ob- 
ligation, Vni,  231,  232. 

infant  as  principal  debtor,  surety  not 
bound,  VIII,  230. 

judgment  against  principal  debtor, 
VIII,  237. 

judgment  in  favor  of  principal,  VIII, 
236,  237. 

non-performance  by  obligee  of  his 
contract,  VIII,  233. 

part  payment  to  creditor  in  full  sat- 
isfaction discharges  surety, 
VIII,  239. 

payment  by  principal  debtor,  VIII, 
238,  239. 

principal, 

a     corporation    acting    ultra    vires, 
Vin,  231. 
a  married  woman,  VHC,  229,  230. 
name  of,  signed  without  authority, 
surety  liable,  Vm,  231. 


not    bound,    surety   is   not    bound, 

Vni,  229. 
obligation   of,   suspended   by  war, 
Vin,  234. 
release, 

'  by  creditor  of  attachment  on  prin- 
cipal's property,  Vm,   252. 
by  creditor  of  a  valid  levy  on  prop- 
erty, Vni,  251. 
of  principal  when  surety  and  prin- 
cipal bound  jointly,  VIII,  239. 
of  principal  when  surety  and  prin- 
cipal bound  severally,  Vin,  239. 
Statute  of  Limitations,  effect  of,  Vm, 

234,  235. 
surety's  right  to  set-off  and  counter- 
claim, vm.  270,  271. 
surrender  or  loss  of  securities.  VIH. 

249-253. 
valid  tender  by  principal  discharges 

surfety,  VIII,  238. 
variation  of  risk.  VTH.  258-263. 
to  action  of  contribution  of  co-sureties. 

VIII.  212.  213. 

to  actions  for  subrogation.   XIV,  159, 

163. 
to  cause  of  action, -X,  25,  26.  137-139. 

arising  after  commencement  of  ac- 
tion. X,  139. 

disclaimer  of  any  interest  in  prop- 
erty, effect  of,  X,  138. 

equitable,  X,  138. 

must  always  be  pleaded,  X.  137.  138. 

partial  defense,  X,  139. 

personal,  X,  137. 

under  modern  statutes,  X,  138,  139. 
to  garnishment  proceedings,  X,  494,  495. 
to  right  of  indemnity  of  surety,  VIII, 
203. 

Statute  of  Frauds,  Vni,  203. 

Statute  of  Limitations,  Vm,  203. 
Defenses  to  Civil  Actions, 
defense  of  personal  property,  n,  51.  52. 
defense  of  real  property,  II,  52,  53. 
defense  of  self,  against  force,  II,  48-50. 
defense  of  third  persons,  II,  50,  51. 
De  Jure  Corporations,  IX,  41-46. 
conditions  precedent  to  organization  of, 

IX,  42.  43. 

mandatory  provisions.  IX,  42,  43. 
omission   of   directory  provisions.   DC. 

43-46. 
what  constitutes,  IX,  44-46. 
Delaware,  constitution  of,  XI,  30,  55. 
Delegata  Potestas  Non  Potest  Delegarl, 

defined,  IV.  203. 
Delegation  of  authority,  by  agent,  IV, 

203-206.      See   also  Agent,   au- 
thority of. 
Deliberative  Assemblies,  parliamentary 

rules  of,  XIII,  403-445.   See  also 

Parliamentary  Law. 
Delirium  Tremens, 
defined,  HI,  36. 
persons  in,  not  criminally  responsible, 

ni,  35,  36. 
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Detlvery, 

acceptance  of  bill  within  twenty-four 

hours  of,  VIII,  79. 
action  for  non-performance  of  contract, 

I,  567. 
actual,  IV,  138;  VIH,  58. 
bill,   check  or  note  to  flctitious  payee 

negotiated  by,  VIII,  51. 
constructive,  Vin,  58,  59. 
date    of    instrument    presumed    to    be 

date,  I,  426. 
lack  of,  a  defense  to  title,  VIII,  124, 128, 

129. 
must  be   acceptance   to  constitute,    I, 

425,  426. 
jiecessity  of,    to   create   a,  pledge,    IV, 
138,  139. 
what  constitutes,  IV,  139,  140. 
negotiation  of  paper  by,  VIII,  85-88. 
of  contract  under  seal,  I,  425,  426. 
of  deed,  V,  418-424;  VII,  472. 
ceremony  of  the  ancient  doctrine  In, 

V,  425. 
conditional,  V,  420,  421. 
in  escrow,  V,  419,  420. 
intervening-   grantees,    rights    of,    V, 

420,  421. 
necessity  of,  V,  418. 
oral  statement  of,  V,  418,  419. 
recording  of  deed,  V,  423,  424. 
to  agent,  V,  422. 
to   be    effectual   power   of   dominion 

must  be  parted  with  V,  423. 
to  third  party,  V,  421,  422,  423. 
of  instrument,  VIII,  58,  59. 
of  lease,  VI,  232,  235,  239,  240. 
intention  of  parties  governs,  VI,  240. 
necessity  of,   VI,   232,   235,   239,   240. 
of    memorandum,     under    Statute    of 

Frauds,  I,  467,  468. 
of  mortgage,  Vm,  325,  326. 
of  property  not  necessary  in   sale   of 

personal  property,  IV,  371. 
paper  payable  to  bearer  may  be  trans- 
ferred by,  VIII,  50,   85-87. 
symbolical,   IV,  138,  139. 
to  third  person,  of  bill,  note  or  check, 
Vin,  59. 

Demand  and  Refusal, 

in  action  of  trover,  II,  92-97. 

qualified  refusal^  II,  95-97. 

rightful  taking,  II,  94,  95. 

wrongful  taking,  II,  93,  94. 
in  certiorari,  mandamus,  and  prohibi- 
tion, X,  578,  579. 

Demand  Paper, 

defined,  VIII,  41. 

for  the  purpose  of  negotiation,   when 

overdue,  Vin,  109,  110. 
for  purpose  of  suit,  due  at  once,  VIII, 

109.- 
holder  in  due  course  of,  VIII,  110. 
reasonable  time  as  applied  to,  VIII,  110, 

111,  147. 
Statutes  of  Limitations  on,  VEII,  109. 
time  of  presentment  of,  VIII,  147,  148. 


when  overdue,  VIII,  109,  110. 

when  suit  may  be  brought  on,  Vlll,  41. 

"De  Minimis  Non  Curat  Lex,"  defined, 
II,  35. 

Demurrer,  X,  22,  23,  25,  26,  74,  109-114, 
118,  239,  245,  246.    See  also  Spe- 
cial Demurrer, 
defined,  X,  109,  110,  239,  245. 
abuse  of,  X,  118. 
available  ohly  where  some  defect  ap- 
pears on  face  of  pleading,  X, 
111. 
classes  of,  X,  111. 
form  of,  XIV,  721,  722. 
general,  X,  111,  246. 
kinds  of,  X,  246,  247. 
may  be  filed  to  any  pleading,  X,  113. 
motion  to  direct  verdict  operates  as  a, 

to  evidence,  X,  183. 
ore  tenus,  X,  246,  247. 
special,  X,  110,  111,  246. 
defined,  X,  111. 
abolished  lay  modern   statutes,   X, 
111. 
to  a  bill  in  equity,  X,  239,  245-248. 
defined,  X,  245. 

"abide  by"  explained,  X,  246,  248. 
abolished  in  federal  courts,  X,  244. 
admits  existence  of  facts  pleaded  in 

bill,  X,  248. 
amendment  to,  allowed  when,  X,  272. 
attacks  bill  for  defects  apparent  upon 

face,  X,  245. 
because, 

bill  does  not  state  a  case,  X,  247. 
bill  is  defective  in  its  frame,  X,  247, 
bill  shows  on  its  face  no  jurisdiction 
of  the  court  in  the  matter,  X, 
247. 
of  the  Statute  of  Frauds,  X,  247. 
of  the  Statute  of  Limitations,   X, 

247. 
remedy  will  not  lie,  X,  247. 
defense  made,  X,  245,  246. 
effect  of,  on  facts,  X,  248. 
for  nonjoinder  or  misjoinder  of  par- 
ties, X,  246,  247. 
"for  want  of  equity"   explained,  X, 

246. 
general  demurrer,  X,  246, 
grounds  for,  X,  247. 
kinds  of,  X,  246,  247. 
ore  tenus,  X,  246,  247. 
overruled,  effect  of,  X,  246. 
special  demurrer,  raised  how,  X,  245, 

246. 
"stand  on"  explained,  X,  246. 
to  plea,  X,  259,  260. 
to  bill  of  discovery,  X,  247. 
to  declaration,  X,  21-23,  74,  109-114,  117 
filing  of,  X,  22. 
forms  of,  X,  110-112. 
indefinite   pleading,   challenging  .for, 
X,  112.  ■      -      r 

insufficiency  of  pleading,  challenging 

for,  X,  112. 
judgment  on,  X,  ito. 


611 


90 


INDEX 


Demurreri  to    declaration — Continued. 
nature  and  effect  of,  X,  109,  110. 
pleading  over,  X,  110,  114. 
pleading  to  merits  by,  X,  117.     . 
reaches  only  legal  aspects  apparent 

on  face  of  pleading,  X,  23. 
ruling  of  court  upon,  X,  113,  114. 
to  indictment.  III,  307,  309,  310. 
to  pleadings  in  bankruptcy,  xn,  316. 
to  plea  or  answer,  X,  26,  111,  113,  114. 
form  of,  X,  111. 
questions     every     pleading     therein 

.  filed,  X,  113. 
ruling  of  court  on,  effect  of,  X,  114. 
to  replication,  X,  111,  113,  114. 
form  of,  X,  111. 
questions     every     pleading     therein 

filed,  X,  113. 
ruling  of  court  on,  effect  of,  114. 
Denial, 
to  declaration,  X,  20,  25,  26,  115,  118- 

129,  132,  133,  136. 
.  defined,  X,  119,  120. 
estoppel,  when,  X,  128. 
general  denial, 

"and  of  this  he  puts  himself  on  the 

country,"  X,  126,  132,  136. 
limitations  on  use  of,  X,  122. 
plea  of,  X,  120-122. 
special  traverse  distinguished  fromt 
X,  126. 
In  form  affirmative,  X,  136. 
plea  of, 

by  way  of  traverse,  X,  115. 

nil  debet,  X,  119,  123.     See  also  Nil 

Debet,  Plea  of. 
non   assumpsit,    X,    122,    123.      See 

also  Non  Assumpsit,  Flea  of. 
non  cepit,  X,  119,  123.    See  also  Non 

Cepit,  Flea  of. 
non  detinet,  X,  124.     See  also  Non 

Detinet,  Plea  of. 
non  est  factum,  X,  119, 123, 124.  See 
also  Non  Est  Pactum,  Plea  of. 
not  guilty,   X,   119,    124,    125.     See 

also  Not  Guilty,  Plea  of. 
nul  tiel  record,  X,   124.     See  also 

Nul  Tiel  Record,  Plea  of. 
■under  codes,  X,  128,  129. 
requisite  of  good  traverse,  X,  127, 

128 
special  denial,  X,  118,  120,  121,  126, 
127,  132,  136. 
"and  this  the  defendant  is  ready 
to  verify,"  X,  126,  127,  132,  136. 
full  of  technicalities,  X,  127. 
plea  of,  X,  120. 
use  of,  X,  120,  121. 
tender  of  Issues,  X,  132,  133. 
De  Novo,  in,  284. 
Dentists,  licensing  of,  XI,  296. 
Department  of  State,  President's  power 

of  direction,  XI,  125. 
Dep'artment  of  State  of  United  States, 
claims     of    American    citizens 
against     foreign     governments 
made  through,  XII,  165,  166. 


foreign   affairs    administered   by,    Xn, 
154. 

Department  of  Treasury,  President  has 
no  power  of  direction,  XI,  125. 

Department  of  War,  President's  power 
of  direction,  XI,  125,  126. 

Dependencies.     See  Territories. 

Deposit, 

bank  deposits.     See  Banks. 

of  goods  for  safe  keeping  as  bailment, 
rV,  69,  70,  90-92. 

of  title  deeds,  when  equitable  mortgage, 
Vm,  299,  300. 

Depositions, 

commissioner,   power  and  duty  of,  X, 
177. 

dedimus  for  oral  interrogatories,  form 
of,  Xrv,  677. 

dedimus  notice,  form  of,  XIV,  678. 

deposition    certificate,    form    of,    XIV, 
678,  679. 

deposition  notice,  form  of,  XIV,  679. 

in  criminal  cases,  VTI,  320,  323. 

issuing  of  commission  to  take,  X,  176. 

may  be  taken  in  all  forms  of  civil  ac- 
tions, X,  175. 

methods  of  taking,  X,  175,  176. 
•  motion  to  suppress,  effect  of,  X,  178. 

notice  to  other  party  to  be  given,  X, 
177. 

of  persons  residing  out  of  jurisdiction 
of  court,  X,  175. 

of  persons  unable  to  attend  court,  X, 
175. 

opening  of,  X,  177. 

oral  interrogatories,  X,  176-178. 

purpose  of,  X.  175. 

statute  to  be  strictly  followed  in  tak- 
ing, X,  176. 

taking  of,  in  bankruptcy  proceedings, 
XII,  319. 

witness  must  sign  and  swear  to  deposi- 
tion, X,  177. 

written  interrogatories,  X,  175,  176.' 

Depositories, 

for   money   of  bankrupt   estates,   XII, 
357,  358. 

Descent.    See  also  Distribution  of  per- 
sonal property. 

applies  only  to  real  property,  VI,  6,  7, 
17,  XV,  204-211. 

cestuis  que  trustent,  VII,  123. 

heir  entitled  to  compensation  in  case 
eminent  domain,  XI,  357. 

in  England,  Xn,  85,  86. 

illegitimate  child  legitimated  by 
proper  law  elsewhere  not  al- 
lowed to  take  by,  XII,  85,  86. 

in  Illinois, 

child  adopted  by  laws  of  Pennsylva- 
nia entitled  to  take  by,  XII,  86, 
87. 

law  of  the  situs  of  immovables  applied, 
xn,  46,  47,  S5,  86. 

of  real  property,  VI,  3,  6-16,  XV,  229, 
231. 
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Descent,   of  real  property — Contitmed. 
bastard, 
could  not  inherit  at  common  law, 

VI,  16. 
when .  iesitimated^aUiy  Inherit  un- 
der statute,  VI,  16. 
blood  of  flrst  purchaser  explained,  VI, 

9,  10. 
canons  of  descent,  VI,  3,  5,  8-13.    See 

also  Canons  of  Descent, 
collateral,  VI,  14,  16.     See  also  Con- 
sanguinity, 
civil,  canon  and  common  law  rules 
of,  VI,  15. 
consanguiniity,    VT,    14-16.     See   also 

Consanguinity, 
from, 
"last  entitled,"  VT,  12. 
"last  seized,"  VI,  12,  13. 
half-brothers    or    half-sisters    could 
not  inherit  at  common  law,  VI, 
10. 
heir,  liability  of,  for  ancestor's  debts, 

VI,  12. 
history  of  the  law  of,  VI,  B. 
husband  could  not  be  heir  of  wife  at 

common  law,  VI.  16. 
intestate's  real  property  vests  at  once 

in  the  heirs,  VI,  15. 
lineal,  VI,  14,  15.     See  also  Consan- 
guinity, 
civil,  canon  and  common  law  rules 
of,  VI,  15. 
person  actually  seized,  VI,  11,  12. 
entry  necessary,  VI,  12. 
last  seized,  meaning  of,  VI,  11,  12. 
who  last  died  actually  seized,  VI, 
11. 
purchaser,  one  who  takes  by  will  a, 

VI,  10. 
under  common  law  rules,  VI,  3,  5-16. 
under  statutes,  VI,  3,  16. 
Illinois  Statute,  provisions  of,  VI,  3, 
19-23. 
where  son  dies  without  issue,  VI,  8. 
wife     an     heir     of     husband     under 
statutes,  VI,  16. 
presumption     of    survivorship     where 
family  perishes  in  common  dis- 
aster, XIV,  329. 
succession  under  civil  law,  IV,  4. 
under  gavellcind,  V,  33,  34. 

Descent  and  Distribution, 

cestui  qui  trustent,  VII,  123. 

rule  of,  "equity  follows  law,"  VII,  214. 

shares  of  stoclc  regarded  as  personal 
property  and  to  go  to  the  per- 
sonal   representative,    IX,    222. 

upon  death  of  wife, 
her  real  estate  at  common  law.  III, 

440. 
property  passed  to  next  of  kin.  III, 
446. 

Desertion, 

as  ground  for  divorce.  III,  493,  494. 
absence  for  certain  statutory  period 
.required.  III,  493,  494. 


merely  living  apart  is  not.  III,  492. 
standards  of  proof.  III,  493. 
Desert  Land  Act  of  1877,  VI,  358,  359, 

411. 
appropriation  of  waters  under,  VT,  358, 

359. 
lands  granted  under,  VT,  411. 
Designs, 

defined,  XII,  399. 
foreign  patents  for,  XII,  421. 
failure  to  patent  in  United  States  ar- 
ticle patented  in  foreign  coun- 
try, effect  of,  XII,  421. 
instances  of, 
designs  not  patentable,  XII,  399. 
patentable  designs,  XII,  399. 
patents  for,  XII,  399-402,  443. 
first  authorized  by  Act  of  1842,  XII, 

401. 
improvement  of  a  patentable  design, 

XII,  400. 
infringement  of,  XII,  443. 
intention  of  Congress  in  authorizing, 

XII,  400,  402. 
invalidity     of     design     patents     for 
shapes    of    articles    of    utility, 
XII,  400. 
ornamentation   the  test  of  patenta- 
bility, XII,  399,  400. 
patents  for  discoveries  or  inventions 
distinguished  from,  XII,  401. 
Determinable  Fee,  V,  62-65.     See  also 

Base  Fee. 
Devastavit,  defined,  VI,   167. 
Detinue, 

actions  of,  n,  73,  75;  X,  32,  38,  47,  48; 
XV,  33. 
are  brought, 
against  individuals,  XII,  18. 
where  property  is  located,  XII,  74. 
Deviation, 
of  carrier  in  transportation  of  goods, 

Xni,  65,  66. 
of  voyage   of  vessel   avoids   policy  of 
marine    insurance,    XIV,     271, 
272,  314. 
warranty  against,    in   contract  of   af- 
freightment, XIV,  304,  305. 
Devise.    See  Wills, 
defined,  VI,  27. 

ademption  of,  VI,  133.    See  also  Ademp- 
tion, 
devisee.    See  also  Beneficiary,  of  a  will, 
defined,  VI,  28. 

right  of,  when  will  is  found  after  dis- 
tribution of  property,   VI,   141. 
142. 
devisor,  defined,  VI,  28. 
lapsed,  VI,  129,  130. 
considered    as    after-acquired    prop- 
erty, VI,  129,  130. 
distinguished  from  void  devise,   VI. 

129. 
Illinois  Statute,  provisions  of,  VI,  132. 
under  modern  statute,  VI,  131,  133. 
revocation  of,  by  conveyance,  VI,  133. 
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Devise,   revocation   of — Continued. 
contract   to   sell   land   sufBcient,   VI, 
133. 
specific,  VI,  177. 
when  taken  to  pay  debts,  devisee  en- 
titled to  contribution,  VI,  177. 
to  a  class,  VI,  132. 
upon  death  of  one,  his  share  would  go 
to  surviving  members  of  class, 
VI,  132. 
void,  VI,  129,  131. 

distinguished  from  lapsed  devise,  VI, 
129. 
Devisee,  of  a  wiU.     See  Beneficiary,  of 

a  will. 
Digests^  I,  178,  179. 
Dilatory  Pleas,  X,  21,  22,  106-109,  115- 

118;  XV,  349. 
choice  of,  by  defendant,  X,  106,  1071 
decision  on,  does  not  decide  merits  of 

action,  X,  109'. 
great  particularity  required  in  plead- 
ing, X,  108. 
must, 

be  pleaded  at  beginning  of  suit,  X, 

115. 
not  embrace  matters  of  defense,  X, 
108,  109. 
not  favored  by  courts,  X,  21,  22,  108. 
overruled,  effect  of,  X,  109. 
pleading  must  tend  toward  an  issue  on 

merits,  X,  117,  118. 
pleading  over,  X,  109. 
pleas, 
in  abatement  of  action,  X,  21.     See 

Abatement,  Plea  of. 
in  suspension  of  action,  X,  21. 
to  jurisdiction  of  court,  X,  21.     See 
also  Jurisdiction,  of  courts, 
preseptation  of,  X,  116,  117. 
sustained,  effect  of,  X,  109. 
waiver  of,  by  defendant,  X,  115,  ,116. 
Diligence, 

of  appropriator  of  water  for  beneficial 
use,  VI,  349-354. 
a  question  of  fact,  VI,  350. 
initial  commencement  of  enterprise, 

VI,  352. 
necessity  for,  VI,  349-354. 
no  statutory  rule  of,  VI,  350. 
practical,  required,  VI,  351. 
reasonable  time,  what  is,  VI,  350. 
result  of,  VI,  352-354. 
rule    of   relation    back,    VI,    352-354. 
See  also  Rule  of  Relation  Back, 
theoretical,  not  required,  VI,  351. 
to  be  adapted  to  actual  condition  of 
settler,  VI,  350-352. 

Dip, 

of  vein  of  minerals,  VI,  438,  439. 

determined  how,  VI,  439. 

is  at  right  angles  to  the  true  strike, 
VI,  438. 

Diplomatic  Officers,  XII,  154-157.  See 
also  Ambassadors ;  Consuls ; 
Charge  d' Affaires;  Envoys  Ex- 


traordinary; Ministers  Plenipo- 
tentiary. 

functions  of,  XII,  155,  156. 

immunity  of,  from  local  jurisdiction, 
Xn,  155,  156. 

Diplomatic      Representatives,      Presi- 
dent's   power    to    appoint,    XI, 
127. 
Direct  Attack,  of  judgment,  VII,   462, 

463. 
Direct  Damages, 
in 
contract,  XIV,  26,  28,  29. 
Hadley  v.  Baxendale  rule,  XIV,  28, 
29,  229,  230. 
tort,  XIV,  26,  27. 

Direct    Examination,   of  witnesses,   X, 
393,     396-399.      See    also    Wit- 
nesses, examinations  of. 
Directors, 

of  corporations.    See  also  Officers, 
defined,^  IX,   176,   177. 
as  general  rule  authority  cannot  be 
delegated,  IX,  183,  184,  185. 
ministerial  duties,  IX,  183. 
to  executive  committee,  IX,  183. 
to  executive  officers,  IX,   184,  185. 
to  superintendent,  or  general  man- 
ager, IX,  183,  184. 
authority,  delegation  of,  IX,  183-185. 
compensation  of.    See  Compensation, 

of  directors, 
dealings  of,   with   their  corporation, 

IX,  196-203. 
de  facto  corporations,  IX,  210. 
during  solvency   neither  agents  nor 

trustees  of  creditors,  IX,  268. 
duty  and  relation  of,  IX,  196,  197. 
duty  of  diligence,  IX,  191-196. 
duty  of  obedience,  IX,  188-191. 
duty  towards  individual  stockholder, 

IX,  205-208. 
entitled  to  indemnity  for  losses,  IX, 

188. 
fraudulent  acts  of,  IX,  256,  257. 
gross  neglect  of,  IX,  193-195. 
interlocking,  contracts  between  cor- 
porations, IX,  203-205. 
judgment  against,  IX,  269.  - 
lack    authority    to    perform    certain 

things,  IX,  238. 
liability  of,  IX,  189-191,  195,  196. 
may    deal    with    corporation    during 

solvency,  IX,  268. 
may  loan  money  to  corporation,  IX, 

200,  201. 
meetings  of,  rx,  181,  182. 
authority    of    directors    vested    in 
them  only  when   convened  as 
a  board,  IX,  181,   182. 
cannot    delegate    right    to    attend, 

rx,  182. 
statutory     requirement     that,     be 
held  within  the  state,  IX,  182. 
must  not  accumulate  too  large  sur- 
plus, rx,  248. 
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Directors,    of   corporations — Continued. 
must  BUbmerire  personal  interest,  IX, 

197. 
not  required  to  supervise  personally 
each  act  of   inferior,   IX,    194, 
195. 
owe  a  duty  of  obedience  to  corpora- 
tion, IX,  188-196. 
powers  of,  IX,  178-181. 
cannQt 
accept   a  vital  amendment,    IX, 

180. 
admit    corporate    willingness    to 

baijkruptoy,  IX,  179. 
change  the  nature  and  scope  of 

enterprise,  IX,  180. 
increase   or   decrease   of   capital 

stock,  IX,  178-189. 
release    stock    subscriptfon,    IX, 
179. 
control  by  stockholders  in  Jurisdic- 
tions which  regard  directors  as 
agents,  IX,  180,  181. 
may, 
enter  into  contracts,  IX,  179. 
execute  mortgages,  IX,  179. 
fix  salaries,  IX,  179. 
make  an  assignment  for  credit- 
ors, rx,  179. 
select   officers   and    control   per- 
formance, IX,  179. 
must  keep  within  the  scope' of  au- 
thority, IX,  189. 
must    use    reasonable    degree,,  of 

care,  IX,  189. 
stockholders'    control   of,    IX,    180, 
181. 
in  the  exercise  of  judgment,  IX, 

178. 
stockholders  have  no  right  to  dic- 
tate, IX,  180. 
within  the  scope  of  business,  IX, 
178-180. 
relation  between 
corporation  and  its,   IX,    177,    178, 

197,  198,  202,  203. 
creditor  and,  IX,  ^68,  269. 
removal  of,  IX,  185,  186. 
right  of  stockholder  to  vote  for,  IX, 

238. 
secret  profits,  forbidden  to,  IX,  202, 

203. 
statutory  liability  of,  IX,  269. 
•unauthorized  acts,  IX,  96. 
upon  dissolution,  IX,  282. 
upon   Insolvency  of  corporation,   IX, 

268. 
view  which  regards,  IX,  176,  177. 

Discharge, 

in  bankruptcy,  XII,  71,  72,  292-311. 
application  for,  XII,  292-294. 
jurisdiction  to  hear,  XII,  293,  294. 
notice  must  be  given  to  all  parties 

in  interest,  XII,  294. 
twelve  months'  limitation,  XII,  292, 
293. 


co-debtor  of  bankrupt,  liability  of, 
not  altered  by  discharge  of 
bankrupt,  XII,  307. 
death  of  bankrupt  will  defeat  right  of 
his  personal  representatives, 
XII,  293. 
debts   not  affected  by,   XII,   307-311. 

See  also  Debts, 
discharges      absolutely      debt      and 

debtoi-,  XII,  265. 
in  England,  XII,  304. 
is  personal,  XII,  306. 
laches  of, 
bankrupt    in    application    for    final 

hearing,  effect  of,  XII,  305. 
parties  in  Interest,  XII,  306. 
nullified,  when,  XII,  307. 
objections  of  creditors  to,   XII,   294, 
295. 
burden  of  proof  on  creditors,  XII, 

294. 
imputing    a    crime    to    bankrupt, 

XII,  295. 
specifications,  XII,  294. 
of  all  debts  scheduled  in  proceedings, 

XII,  310. 
of  one  who  after  filing  of  petition  in 
bankruptcy     becomes     Insane, 
XII,  293. 
order  of,  XII,  306;  XIV,  665,  666. 
petition  for,  form  of,  XIV,  666,  667. 
privilege    extended    to    persons    ad- 
judged       bankrupts"      within 
twelve    months    subsequent    to 
adjudication,    XII,    292. 
extension   beyond   twelve    months' 
limitation,  XII,  293. 
refusal  of, 
for, 
concealment  of  assets,  XII,  295- 

297,  301,  303. 
destruction    or    concealment    of 

books,  XII,  298. 
failure  of  bankrupt  to  keep  proper 

books,  XII,  298. 
failure   to   obey   lawful   order   of 

court,  XII,  305. 
false    oath    made    in    proceeding, 

XII,  295,  297. 
false  statement  of  financial  con- 
dition, XII,  290-30J. 
fraudulent  transfer  of  property, 

Xn,  301-306. 
mutilation  or  destruction  of  re- 
ceipts, vouchers,  other  papers, 
XII,  298. 
grounds  for,  XII,  295-301. 
under  federal  bankruptcy  act  of 
1898    and   amendment    of   1903, 
XII,  295,  299,  300. 
"relation  of  landlord  and  tenant  not 

ended  by,  XII,  308. 
rests  within  discretion  of  judge,  XII, 

305. 
revival  of  debts  after,  XII,  311. 
acknowledgment    of    debt    insuffl- 
cient,  XII,  311. 
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Discharge,    in    bankruptcy — Continued. 
conditional    promise    must    be    ac- 
cepted by  creditor,  XII,  311. 
new    consideration    not    essential, 

XII,  311. 
part   payment   of   either   principal 
or  interest  not  sufficient,  XII, 
311. 
revocation  of,  XII,  306,  307. 
under   federal   bankruptcy   act,   XII, 

71,  72. 
under  state  bankruptcy  law,  XII,  71. 
of  contracts, 

defined,  I,  589,  590. 
by, 
accord  and  satisfaction,  I,  609-611. 
acts  of  parties,  I,  609. 
agreement,  I,  589-597. 
alteration  of  instruments,  I,  604-606. 
award  and  arbitration,  I,  609,  611, 

612. 
bankruptcy,  I,  613. 
breach,  I,  589,  604,  607. 
conditional  performance,  I,  599,  600. 
failure  of  consideration,  I,  604,  606, 

607. 
gift,  I,  591,  609. 
lapse  of  time,  I,  592. 
loss  of  instrument,  I,  604,  606. 
marriage,  I,  604,  608. 
■merger,  I,  604,  605. 
new    contract    substituted,    I,    591, 

692. 
non-fulfillment  of  terms,  I,  595. 
nonrPerformance,  I,  598. 
JBDvation,  I,  593,  594. 
operation   of   law,    I,    690,    604-608, 

612,  613. 
payment  of  at  specific  time,  I,  598- 

600. 
performance,  I,  590,  593,  598-603. 
release,  I.  592,  593,  609. 
repudiation  of  contract,  I,  604,  607. 
Statutes  of  Limitations,  I,  612,  613. 
strict  performance,  I,  601-603. 
substantial  performance,  I,  601-603. 
substituted  agreement,  I,  591,  592. 
substituted  performance,  I,  699. 
surrender  of  note,  I,  591. 
terms  of  contract,  I,  609. 
waiver,  I,  591.    ' 
depends  upon  law  of  place  of  making, 

XII,  70. 
form,  I,  594,  595. 
modes  of,  589,  590. 
of  right  of  action,  I,  609-613. 
of  simple  contracts,  I,  595. 
of  written  contracts  by  parol,  I,  594. 
optional,  I,  597. 
presumption  of  intention  of  parties, 

XII,  70,  71. 
provisions  for,  I,  595-597. 
upon  principle  depends  upon  law  of 

place  of  performance,  XII,  69. 
where  single  contract  Is  to  be  per- 
formed in  more  than  one  state, 
xn,  69,  70. 


of  lien, 
by, 
agreement,  IV,  164. 
attachment,  IV,  163. 
bankruptcy,  IV,  164,  165. 
conversion  of  lien-holder,  IV,  165. 
destruction  of  property,  IV,  165. 
execution,  IV,  163. 
forfeiture,  IV,  164,  165. 
lapse  of  time,  IV,  164. 
merger,  IV,  165.  • 

pajTnent,  TV,  165. 
refusal    to    deliver    upon    grounds 

other  thain  lien,  IV,  164,  165. 
surrender,  IV,  163. 
taking  of  other  security,  IV,  163. 
tender  of  payment,  IV,  165. 
waiver,  IV,  163,  164. 
failure  to  sue  may  be  a,  IV,  164. 
Involuntary  surrender  does  not  cause 
a,  IV,  163. 
of  negotiable  instruments, 
by  alteration,  VIII,  174-176. 

instrument  so  drawn  that  altera- 
tion is  made  easy,  VIII,  175. 
material  alteration,  vni,-175,  176. 
by  cancellation,  VIII,  173,  174. 
by  payment,  VIII,  172,  173. 
by  renunciation,  VIII,  176. 
of  parties  secondarily  liable  by, 
act   which   discharges   instrument, 

VIII,  176. 
agreement  to  extend  time  of  pay- 
ment, VIII,  177. 
cancellation  of  signature  of  party 

secondarily  liable,  VIII,  176. 
discharge  of  prior  party,  VIII,  176. 
release    of   principal   debtor,   VIII, 

176. 
valid  tender  of  payment,  Vin,  176. 
of  pledge, 
conversion  by  pledgee,  TV,  165. 
payment,  IV,  165. 
voluntary  surrender,  IV,  163. 

Discipline, 

as  an  excuse  to  trespass,  11,  61,  62. 

Disclaimers,  in  patents,  XII,  437,  438. 

Discovery, 

acquisition  of  territory,  XII,  136. 

alien  enemy  may  file  bill  for,  X,  224. 

as  cause  of  action,  X,  221. 

as  used  in  patent  law,  Xn,  380,  381. 

invention    distinguished    from,    XII, 
380-382.  .       , 

bill  of,  Vn,  114,  115;  X,  221,  222,  231. 
of  assets  in  equity,  VII,  95. 
of  deeds  and  documents,  X,  220. 
oif  evidentiary  facts  in  support  of  ulti- 
mate facts,  X,  220,  221. 
of  minerals,  VI,  423-427,  453,  454. 

essentia]  to  validity  of  location,  VI, 
422,  424. 

gives  discoverers  preference,  VI,  423. 

loss  of,  VI,  425,  427. 

nature  of,  required,  VI,  424. 

of  placer  deposits,  VI,  453,  454. 
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Discovery,    of   minerals — Continued. 
place  of,  VI,  424,  425. 
possession  pending^,  VI,  425,  426. 
priority  of,  effect  of,  VI,  424. 
provisions  of  United  States  Kevised 

Statutes  respecting:,  VI,  423. 
time, 
for  completing,  VI,  427. 
for  mailing,  VI,  425. 
shaft,  VI,  426,  427. 
purpose  of,  VI,  426,  427. 
requirements  of,  VI,  426,  427. 
statement  of  evidentiary  facts  neces- 
sary in  cause  of  action  for,  X, 
222. 
title  to  real  property  by,  V,  21,  22. 
under  recent  statutes,  VII,  115. 
when  incidental  to  cause  of  action,  X, 
221. 

Discretion,  agent  cannot  delegate  au- 
thority involving,  204. 

Diseases, 

feigned,  XIV,  327-329.    See  also  Feigned 

Diseases, 
objective  symptoms,  defined,  XIV,  328. 
subjective  symptoms,  defined,  XIV,  328. 

Dishonor, 

of  a  bill  of  exchange, 
acceptance  refused,  Vni,  158. 
death  of  drawee,  VIII,  158. 
non-acceptance  by  drawee,  vm,  158. 
non-payment,  VIII,  159. 
notice  of,  to  drawer  or  indorser,  VIII, 
159-169. 
by  or  on  behalf  of  holder,  VIII,  165. 
by  whom  given,  VIII,  165,  166. 
dispensed  with,  when,  VTH,  163-165. 
form  of,  VIII,  159,  160. 
inconvenience   not  excuse  for  de- 
lay, VIII,  163. 
how  given,  VIII,  160,  161. 
notice  by  one  may  benefit  others, 

VIII,  166. 
successive,  Vm,  162,  163. 
time  within  which,  must  be  given, 

vm,  161,  162. 
where    parties,  reside    in   different 

plapes,  VIII,  161,  162. 
where  parties  reside  in  same  place, 
VIII,  161. 
to  bankrupt,  VIII,  168. 
to  parties  Jointly  liable,  VIII,  168. 
to  partners,  VIII,  168. 
to  whom  notice  may  be  given,  VIII, 

167,  168. 
use  of  mails,  VIII,  160,  161. 
waiver  of,  Vin,  165. 
when  delay  excused,  VTII,  163. 
when  dispensed  with  entirely,   VIII, 

163-165. 
where  notice  must  be  sent,  vm,  168, 

169. 
where  party  is  dead,  VIII,  168. 

Disorderly  Conduct,  prevention  of,  XI, 
294. 


Disparagement  of  Goods, 
defined,  II,  357. 
liability  for,  n,  357,  358. 

Disseisin,  V,  40. 

Dissolution, 

of  corporation,  I,  577;  IX,  278,  284. 
at  common  law,  IX,  278. 
by  act  of  Parliament,  IX,  278. 
by  forfeiture,  IX,  278. 
by  natural  death  of  all  its  mem- 
bers, IX,  278. 
by    surrender    of    franchises,    IX, 
278. 
by  expiration  of  the  time  limit,  IX, 

279. 
by  forfeiture  clauses,  IX,  280. 
by  repeal  of  the  corporate  charter, 

IX,  279. 
courts  are  averse  to  declaring  for- 
feiture, IX,  281. 
directors   and  officers   become   trus- 
tees, IX,  282. 
effect  on  corporate  property,  IX,  282, 

283. 
jurisdiction  of  equity  in,  IX,  281,  282. 
methods,  IX,  278-280. 
transfer  of  entire  corporate  property, 

IX,  279,  280. 
whether  forfeiture  clause  of  charter 

self-executing,  IX,  280. 
without    legal    proceedings    In    New 
York,  IX,  280. 
of  partnership,  IX,  415-420. 

accounting  in  equity  upon,  IX,  398. 
actions  at  law  after  final  settlement, 

IX,  395. 
by  act  of  fewer  than  all  partners,  IX, 

419,  420. 
by    a    legal    partnership    becoming 

aliens,  IX,  417,  418. 
by  arbitrary  action  of  one  partner, 

IX,  415. 
by  bankruptcy  of  partner,   IX,    415- 

417. 
by  death  of  partner,  IX,  415,  416. 
by  dissolution  of  court,  IX,  415. 
by  doing  illegal  business,  IX,  417,  418. 
by  expiration  of  time  limit,  IX,  415. 
by  judgment,  IX,  420. 
by  marriage,  of  a  female  partner,  IX, 

418. 
by  mutual    agreement    of    partners. 

IX,  415,  418,  419. 
by  operation  of  law,  IX,  415-418. 
by  bankruptcy  of  partner,  IX,  416, 

417. 
by  death  of  partner,  IX,  416. 
by  engaging  in  illegal  business,  IX, 

417,  4i8. 
by  marriage  of  female  partner,  IX. 

418. 
by  partner  disposing  of  his  inter- 
est, IX,  417. 
what  is  meant  by,  IX,  415,  416. 
by  partner  disposing  of  his  Interest, 
IX,  417. 
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Diasolutlon,    by    partner— Continued, 
general  theory,  IX,  415. 
actual  notice   to  persons,   IX,   352, 

353. 
notice  to  newspapers,  IX,  351,  352. 
notice  to  former  dealers,  IX,  351- 
353. 
power    of    partners    after    dissolution, 

IX,  364,  365. 
termination  of  partnership,  IX,  415-420. 

Distress, 

for  rent,  V,  396;  VI,  300-302. 

at  common  law,  IX,  300-302. 

by  statute,  IX,  301,  302. 

express  contract  to  pay  rent  neces- 
sary, VI,  301. 

goods  distrained  may  foe  sold  after 
due  notice,  VI,  302. 

landlord  must  take  reasonable  care 
of  goods  distrained,  VI,  301, 
302. 

of  property  other  than  tenant's  de- 
pends on  use  by  tenant,  VI,  301. 

relation  of  landlord  and  tenant  must 
exist  to  give  right,  VI,  301. 

right  to  distrain  goods  abolished 
where,  VI,  302. 

Distribution.    See  also  Descent,  of  real 

property, 
by    ancillary    administrator,    XII,     99, 

100.     . 
law  of  domicile  applied,  XII,  47,  48. 
of  estates,  I,  200,  333. 
of  personal  property,  VI,  6;  7,  17-25. 
at  common  law,  VI,  6,  7,  23,  24. 
administrator     after     payment     of 
debts  entitled  to  personal  prop- 
erty, Vr,  23. 
rules  of,  changed  by  statute,  VI,  24. 
decrees  of,  VT,  18. 
distributee, 
action  by,  VI,  18,  19. 
assignment  of,  eftect  of,  VI,  18. 
debts  due  from,  deducted  from  his 

share,  VI,  18. 
if  a,  dies  pending  distribution  his 
share  payable  to  whom,  VI,  18. 
right  of,  to  his  share  vests  at  death 
of  intestate,  VI,  18. 
in  general,  VI,  17-19. 
per  capita,  explained,  VI,  25. 
persons  entitled  to  take,  VI,  17. 
per  stirpes,  explained,  VI,  25. 
rule  of  representation,  explained,  VI, 

24,  25. 
Statutes  of  Distribution,  VI,  17-19. 
and  the  common  law,  VI,  23,  24. 
in  Illinois, 
examined,  VI,  24,  25. 
in  full,  VI,  19-23. 
provisions  of,  VI,  17-19. 
usually  postponed  until  final  settle- 
ment of  estate,  VI,  18. 
of  water   for   irrigation   purposes,   VI, 
381-384. 
according  to  order  of  priorities,  VT, 
381. 


a  matter  of  state  and  public  concern, 

VI,  382. 
by, 

conmiunity     by-laws     and     agree- 
ments, VI,  381. 
division   and   state   engineers,    VI, 

382.  383. 
mutual  ditch  companies,  VI,  390. 
the  administrative  system,  VT,  381- 

384. 
water  commissioners,  VT,  382. 
statutory  method  of,  VI,  382. 
under  state  police  power,  VI,  381,  383, 
384. 

District  Court  of  the  United  States,  I, 

221,  280-310. 
abolition  of  Circuit  Court,  I,  282. 
ancillary  jurisdiction,  I,  309,  310. 
concurrent  jurisdiction,  I,  275,  277,  282, 

301,  324. 
created  by  Judiciary  Act,  I,  248,  280. 
exclusive  jurisdiction  of,  I,  282. 
exercises  constitutional  judicial  power, 

I,  221. 
indexes  in  bankruptcy  in,  XII,  365. 
jurisdiction  of,'  I,  282,  283. 

actions  on  assigned  contracts,  I,  287, 

288. 
actions  on  debentures,  I,  294,  295. 
actions  relating  to  Indian  land,  I,  304, 

305. 
action  under  anti-trust  laws,  I,  303, 

304. 
admiralty  actions,  I,  282,  288-290. 
amount   iti   controversy,    I,    222,    SOS, 

309. 
bankruptcy  proceedings,  I,  283,  298; 

xn,  324,  325. 
copyright,  patent  and  trademark,  I, 

282,  291-293;  XII,  443,  46T. 
crimes    and    offenses    under    federal 

laws,  I,  288. 
crimes  committed  by  or  against  In- 
dians, I,  338. 
interstate  commerce  suits,  I,  293. 
non-admiralty  seizures,  I,  289,  290. 
of  corporations,  I,  286,  287. 
over  penalties  and  forfeitures,  I,  282, 

293,  294. 
over  prizes  of  war,  I,  261,  290. 
partition  suits  where  United  States  is 

party,  I,  305. 
special  and  limited,  I,  198. 
to  restrain  enclosure  of  public  lands, 

I,  301. 
under  civil  rights  laws,  I,  295. 
limited  jurisdiction,  in  cases  relating  to 

aliens,  I,  302. 
organization  and  history,  I,  280,  281. 
removal    of    causes.      See   Removal  oi 

Causes, 
reviewable    by    Circuit    Court    of    Ap- 
peals, I,  269. 
Supreme  Court  has  review  of,  I,  256-260. 

District  of  Columbia,  I,  192,  221,  222, 
260,  286,  286,  316-318;  m,  268, 
278;  XI,  176,  177,  490. 
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Ditches.      See    Canals;    Mutual    Ditch 
Companies. 

Diversion, 

of  water  for  irrigation  or  beneficial  use, 
VI.  343,  346,  366-368.. 
actual,  necessary  element  in  doctrine 

of  appropriation,  VI,  343,  346; 
by  riparian  owners,  VI,  317,  319,  320. 
change  from  the  first,  right  of  appro- 
priators  to  make,  VI,  366-368. 
an  incident  in  the  right  ot  property, 

VI,  36^. 
burden   of  proof  on   petitioner  to 
^  show  no  diminution  of  water, 

VI,  368. 
greater  acreage  served  not  a  test 

of  Injury,  VI,  368,  369. 
limitations  on  the  right  ot,  VI,  367. 
rule  as  to  what  constitutes  an  in- 
jury, VI,  367. 
rule  as  to  amount  of  diversion,  VI, 
368. 
excessive,  not  permitted,  VI,  348. 

Dividends, 

in  bankruptcy,  XII,  362. 
of  corporations, 
defined,  IX,  244. 
declared,    becomes    a    debt    due    to 

stockholder,  IX,  245,  246. 
must  be  declared  and  paid  out  of  net 

profits,  rx,  244,  245. 
owner  at  time  of  declaration  entitled 

to,  IX;  248. 
right  of  stockholder  to,  IX,  244-250. 
when  declared  out  of  anything  except 

surplus  profits,  IX,  245. 
where  no  fund  is  set  aside,  IX,  250. 

Divorce, 

action  for,  X,  18,  60. 

action  in  rem,  or  personam,  I,  205;  XI, 

106. 
a  mensa  et  thoro,  HI,  490,  502;  XV,  303. 
appointment  of  receiver  in  proceedings 

for,  IX,  464.    . 
at  common  law.  III,  490. 
Atherton  v.  Atherton,  Haddock  v.  Had- 
dock, XI,  105,  106. 
bill  for,  form  of,  XIV,  685-689. 
collusion  between  parties,   I,   491;   III, 

495,  496. 
condonation.  III,  496,  497. 
custody  of  children.  III,  500,  501. 
decree  of,  effect  of.  III,  503,  504. 
decree  of,  granted  when  it  should  not 

be,   is  erroneous,  not  void,  X, 

513. 
defenses  to  action  for.  III,  495-498. 
connivance,  III,  496. 
recrimination.  III,  497,  498. 
does  not  of  itself  revoke  a  will,  Vt,  122. 
domicile  for,  lU,  435;  XII,  13,  14,  26-28, 

110. 
separate    domicile    granted    to    wife 

when,  XII,  14. 
early  jurisdiction  of  canon  law,  I,  102. 
effect  of,  on  homestead  exemptions,  V, 

295,  296. 


federal  jurisdiction  in,  XI,  86. 

from  polygamous  marriage,  XII,  84,  85. 

granted    on    constructive    service,    XI, 

106. 
granted    to    either    husband    or    wife 

domiciled    in.  different   states, 

XI,  105,  106. 
granted  to  resident  under  Jurisdiction, 

XI,  321. 
granting  of, 
by  another  state  refused  recognition, 

when,  XII,  109,  110. 
where   one   of  parties   is   outside    of 

jurisdiction,  XII,  27,  2S. 
grounds  for,  III,  421.  437,  491-495. 
Illinois  Revised  Statutes,  III,  5047509. 
Judgment  in,  VII,  464. 
jurisdiction  of  courts  In,  I,  309;  X,  512. 

513;  XII,  26-28. 
legislative  divorce.  III,  411,  502. 
operation  on  rights  of  parties,  HI,  501, 

■,     502. 
power  to  grant,  XI,  118. 
power  to  make  laws  respecting,  XI,  92. 
property  rights.  III,  502. 
regulation  in  Australia,   Canada,  Ger- 
many, XI,  86. 
separation  agreements,  HI,  502,  503. 
service  of  process.  III,  502,  503. 
subject  of, 
strictly  statutory,  IH,  490. 
treatment  of  the,  HI,  341,  342. 
under  statute.  III,  490-498. 
with  provision  against  remarriage,  XII, 

31-33. 

Doctrine  of  Reasonable  Parts,  VI,   35. 

Documentary  Evidence, 

production  of  books,  papers  and  records 

in  bankruptcy  proceedings,  XII, 

322,  323. 

Documents,  X,  318-323,  359-378. 
ancient,  X,  320,  333.     See  also  Ancient 

Documents, 
as  evidence, 
best  evidence  rule,  X,  364-366. 
excuses  for  non-production,  X,   367- 
369. 
public  documents,  X,  369. 
voluminous  and  bulky  writings,  X, 

369. 
writing  lost  or  destroyed,  X,  367. 
writing  outside  Jurisdiction,  X,  867. 
writing  under  control  of  adversary, 
X.  368,  369..; 
may  be  real  evidence,  X,  359. 
parol  evidence, 
admissible, 
to   explain   alteration   in   instru- 
ment, X,  373,    ., 
to    explain'   techfiical  '  language, 
words,  or  signs  in  instrument, 
X,  375,  376. 
to  interpret  equivocations,  X,  378. 
to  show,  ■ 
contract   to  be   ineffectual,    X, 
371. 


619 


98 


INDEX 


Documents,    as    evidence,    parol    evi- 
dence admissible — Continued. 

failure  or  lack  of  consideration 
in  contract,  X,  371. 
how  expressions  of  instrument 
are  affected  by  extrinsic  cir- 
cumstances, X,  375. 
real  purpose  of  contract,  X,  373. 
substitution  of  new  agreement, 
X,  372. 

that  writing  once   existed,   X, 
371. 

the  meaning  of  expressions  in 
instrument,  X,  375. 
whole  bargain,  X,  372. 
inadmissible, 
of  declarations  of  maker  of  sol- 
emn instrument,  X,  377. 
to    explain     written    instrument 

without  meaning,  X,  376,  377. 
to  show, 
collateral  agreement,  X,  372. 
custom,  X,  372,  373. 
parol  evidence  rule,  X,  370-375.     See 

also  Parol  Evidence  Rule, 
rule  of  evidence  relating  to  writings, 

X,  377.  378. 
secondary    evidence    of    contents    of 
writings,  X,  369,  370. 
attested  writings,  X,  359-364. 

execution  of,  shown  by  testimony  of 
one  subscribing  witness,  X,  360- 
362. 
proof  of,  unnecessary,  when,  X,  363, 
364. 
authorship  of,  proof  of,  X,  359. 
construction  of  writings, 
declarations  of  maker  in,  inadmissi- 
ble if  proof  is  by  parol,  X,  377, 378. 
parol  evidence, 
admissible,  when,  X,  375,  376. 
inadmissible,  when,  X,  375. 
technical  language,  explained  and  in- 
terpreted, how,  X,  375,  376. 
words  and  signs  explained  by  parol 

evidence,  when,  X,  376. 
written     instrument      without     any 
meaning,  X,  376,  377. 
parol  evidence  to  give  it  meaning 
inadmissible,  X,  376. 
contents,  proof,  of  X,  364-366. 
"best  evidence  rule,"  X,  364-366. 
applied  to  duplicate  original  writ- 
ings, X,  366. 
discovery   and   production   of,    X,    220, 

221,  231. 
documentary  evidence,  defined,  X,  283. 
See  also  "as  evidence,"  under 
this  heading, 
notice  to  produce,  explained  and  effect 

of,  X,  368,  369. 
public,  X,  318,  320,  369.     See  also  Rec- 
ords, 
unattested  writings,  X,  359-364. 
execution  of,  how  shown,  X,  360-362. 
proof,  of,  unnecessary,  when,  X,  363, 
364. 


writings, 
duplicate    original,    as    evidence,    X, 

366. 
execution  of,  how  shown,  X,  360-364. 
proof  of,  necessary,  when,  X,  363, 
364. 
inscriptions  on  address  tags  or  ban- 
-  ners  not  within  "best  evidence 
rule,"  X,  365. 
secondary  evidence  of  contents  of,  X, 
366. 

Domesday  Book,  V,  32,  33. 

Domestic  Relations.  See  also  particu- 
lar classes  of  persons  and  rela- 
tion of  persons,  i.  e..  Husband 
and  Wife;  Infants;  Insane  Per- 
sons; Marriage;  Parent  and 
Child. 

interference  with,  liability  for,  U,  313- 
318. 

introduction,  in,  341-344;  XV,  299. 

place  of,  I,  76. 

power  to  make  laws  respecting,  XI,  92. 

rights  incident  to,  II,  313,  314. 

Domicile, 
defined,  XII,  9. 
as  created  by  marriage, 
alien  woman.  III,  435. 
husband  determines  domicile,  ni,  435. 
marriage  implies  a  home,  III,  435. 
as  governing  capacity  of  parties  to  con- 
tract, XII,  30. 
by  marriage,  Xn,  10. 
by  operation  of  law,  XII,  10. 
change  of,  XII,  10-14. 
abandonment  of  home,  effect  of,  on, 

XII,  11. 
by  agent,  XH,  14,  15. 
evidence  of,  XII,  10,  11. 
of  husband  by  wife  with  husband's 

consent,  Xn,  14. 
rule, 
in  England,  XII,  10,  11.- 
in  United  States,  XII,  10,  11. 
for  divorce.  III,  435;  XI,  105,  106;  XH, 
13,  14,  26,  28,  110. 
of  wife,  XII,  14. 
if  husband  has  given  wife  cause  for 

divorce,  XII,  14,  27. 

where  there  are  separate  domiciles 

of  husband  and  wife,  XII,  27,  28. 

for  the  purposes  of  taxes,  XI,  432,  434. 

home  distinguished  from  XII,  9. 

jurisdiction  of  courts  based  on,  XII,  9, 

10,  15,  16,  26-28. 
of, 
choice,  XII,  10-12. 
minor  child  same  as  his  parent,  Xn, 

15. 
origin,  XII,  9,  10. 
pauper,  XII,  10. 
person, 
arrested  and  put  In  jail,  XH,  11,  12. 
having  more  than  one  home,  Xn, 
12,  13. 
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Domicile,  of  person — Coniinued. 

where  boundary  line  of  town,  coun- 
ty or  state  runs  through  center 
of  home,  XII,  12. 
wife. 
If  husband  has  given  wife  cause  tor 

divorce,  XII,  14,  27. 
same  as  her  husband,  XII,  13,  14. 

Dorr's  Rebellion,  XI.  101. 

Double  Jeopardy.  See  Autrefois  Ac- 
quit. 

provision  against  in  state  bill  of  rights, 
XI,  190,  275,  276,  499,  500. 

Double  Possibilities,  Rule  Against,  V, 
198. 

Double  Punishment, 

constitutional  provisions  against,  XIV, 

21. 
exemplary  damages,   when  considered 

as,  XIV,  21,  22. 

Dower, 

defined,  V,  269;  IX,  336. 
ad  ostium  ecclesiae,  V,  269,  270. 
adultery  of  wife  bars,  V,  282.  ' 
adverse  possession,   effect  of,   V,   271, 

285. 
a  life  estate,  V,  255,  269,  272. 
assignment,  I,  332;  V,  285-287;  XIV,  745, 

746. 
attaches  to  freehold  estates,  V,  276. 
barred,  when,  V,  281-285. 
consummate  right  of,  V,  272. 
created  for  the  benefit  of  family,  V,  255. 
dedication  of  land  to  public,  V,  282. 
divorce  bars,  V,  283. 
election  by  widow,  VII,  185,  186. 
examination  of  abstracts,  V,  432. 
gift  by  will,  V,  284,  285. 
grant  of  land,  V,  282. 
husband,  right  to  convey  land,  V,  255. 
inchoate  right  of,  V,  271,  272. 
indeterminable  estates,  V,  279,  280. 
in  estates  upon  conditional  limitations, 

V,  280. 
in  equity  of  redemption,  V,  275. 
in  mines  which  are  open  and  worked, 

V,  276. 
in  mortgaged  property,  V,  274-276. 
In  mortgage  made, 
after  marriage,  VIII,  343. 
before  marriage,  VIII,  343. 
in  partnership  reality,  IX,  335,  336. 
interest  of  widow  in,  cannot  be  barred 

by  husband's  will,  VI,  38;  XV, 

238 
in  wild  lands,  V,  256,  276,  288. 
joint  tenancy  not  subject  to,  V,  246,  247. 
jointure  as  a  bar  to,  V,  281,  283,  284. 
kinds  of,  V,  269,  270. 
land  taken  by  eminent  domain,  V,  282. 
law  will  not  grant,  V,  280,  281. 
legislative  control  of,  V,  273,  274. 
nature  and  quality  of  estate,  V,  276,  277. 
nature  of,  V,  271-294. 
no,  in  husband's  equitable  interest,  VII, 

123. 


not  a  right  against  the  husband's  es- 
tate, V,  272. 

not  granted,  V,  279,  280. 

object  of,  at  the  present  time,  V,  270. 

of  aliens,  V,  274. 

on  exchange  of  lands,  V,  278,  279. 

origin  of,  V,  270. 

release  of,  form  of,  XIV,  747,  748. 

repealed  by  statute,  V,  284. 

requisites  of,  V,  270,  271,  277,  278. 

right  to,  V,  270. 

seisin  of  husband  requisite,  V,  277,  278. 

Statute  of  Frauds,  I,  458. 

system  of  uses,  V,  127. 

tenancy  in  common  subject  to,  V,  240. 

time  of  estimating,  287-289. 

to  what  does  the,  attach,  V,  276. 

under  statutes,  V,  269. 

widow  not  a  tenant  in  common,  V,  238. 

wife  of  mortgagee  not  entitled  to,  when, 
Vni,  296. 

wife  of  mortgagor  entitled  to,  VIII,  337, 
342-344. 

Draft, 

form  of,  XIV,  605. 

recovery  of  amount  paid  by  bank,  VII, 
428,  429. 

Drains.    See  Sewers. 

Drawee, 

acceptance  of  bill  of  exchange  by,  VIII, 

76-85. 
defined,  Vm,  76. 

"accepted"  on  face,  Vm,  77. 

by  conduct,  VTII,  76,  79,  80. 

by  one  drawee,  where  there  are  two 
or  more,  VIII,  82. 

conditional  VIII,  81,  82. 

express,  Vni,  76. 

failure  to  return  bill  whether,  VIII,  80. 

for  honor,  VIII,  83,  84. 

form  of,  Vin,  76. 

general,  VIII,  80,  81. 

good  without  signature,  by  law  mer- 
chant, vm,  77. 

"honored,"  VIII,  77. 

kinds  of,  VHI,  80-82. 

local,  vm,  82. 

not  bound  until,  VIII,  76. 

only  drawee  may  accept,  VIII,  82,  83. 

on  separate  paper,  VIII,  77-79. 

"payment   guaranteed,"   Vin,    77. 

"presented,"  Vin,  77. 

promise  to  accept  all  bills  drawn  for 
a  specific  purpose,  Vm,  79. 

qualified,  VIII,  80-82. 

refusal  to  return,  whether,  VIII,  80. 

"seen,"  VIII,  77. 

supra  protest,  VIII,  83,  84. 

to  pay  at  a  particular  place,  Vm,  82. 

unconditional  promise  in  writing,  be- 
fore bill  is  drawn,  VIII,  78,  79. 

who  may  accept,  VIII,  82,  83.      ' 

within  twenty-four  hours  after  deliv- 
ery, VIII,  79. 
,  alternate,  of  bill  of  exchange,  VIII,  48, 

49. 
bill  or  note  payable  to,  Vm,  42. 
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Draweft-rOooMnued. 

fictitious,  presentment  dispensed  with, 

VIII,  154. 
not  bound  until   acceptance,   Vm,   76, 

155. 
of  a  bill  of  exchange,  VIII,  3,  16. 

must  be  certain,  VIII,  47,  48. 
of  a  check,  VIII,  5, 
Drawer, 
admission  by  acceptor  of  existence  of, 

Vni,  133. 
admission    of    authority    of,    to    draw 

check,  Vni,  134. 
admits   existence  of  payee,   VTII,    134, 

135. 
bill  or  note  payable  to,  VIII,  42. 
liability  of,  VIII,  134,  135. 
notice  of  dishonor  to.    See  Dishonor, 
of  a  bill  of  exchange,  VIII,  3,  4,  16,  76. 
of  a  check,  VIII,  5.    -    > 
presentment  of  payment  must  be  made 

to  acceptor  or,  VIII,  151. 
qualified  acceptance  of  bill  by  drawee 

discharges,  VIII,  81. 
signature  of,  VIII,  67,  68. 
Drowning,  death  by,  XIV,  346,  347. 
homicidal    drowning,    indications   of, 

XIV,  346. 
indications  of,  for  purposes  of  post- 
mortem examination,  XTV,  346, 

347. 

Drugs  and  Druggists, 

contract  in  violation  of  'provisions,  I, 
480. 

liable  for  labeling  poison,  I,  413. 

licensing  of,  XI,  296. 

misbranded,  I,  204,  224,  225,  282,  290. 

municipal  licensing  of,  XIII,  220. 

ordinance  prohibiting  sale  of  intoxicat- 
ing liquors  by,  XIII,  183. 

power  of  Congress  to  regulate,  XI,  145. 

Pure  Food  and  Drugs  Act,  XII,  260,  261. 

Drummers,  licensing  of,  engaged  in 
selling  goods  from  state  to 
state,  XII,  220,  221. 

Drunl<enness.  See  Intoxication  and  In- 
toxicating Liquors, 
defense  to  crime,  when,  XTV,  376. 

Dry  Trusts.    See  Passive  Trusts. 

Due  Care,  II,  159-169. 
defined,  II,  163. 

duty  to  use,-  breach  of,  II,  159-169. 
of    reasonably    prudent    and    careful 

man,  II,  164,  165. 
test  of,  II,  164. 

Due  Process  of  Law, 

definition,  XI,  246,  247,  280,  281-286. 

alien  exclusion  acts,  XI,  311. 

as    affecting    personal    and    property 

rights,  XI,  277-326. 
bills  of  attainder  as,  XI,  260-263. 
criminal  procedure  as,  XI,  260,  264,  266, 

266. 
effect   of   judgment    of   courts    having  ■ 

Jurisdiction,  XI,  321,  322. 


eminent  domain  proceedings,  XI,  377- 
382. .  - 

executive  department,  XI,  309,  310. 

ex  post  facto  laws  as,  XI,  260-263. 

federal  limitation  of,  XI,  246,  499,  600. 

forms  of  procedure,  XI,  248,  249. 

fourteenth  amendment  of  the  Constitu- 
tion, XI,  53,  193,  2t7,  278-2^0, 
502,  503. 

habeas  corpus,  XI,  312,  313. 

in  admiralty  proceedings,  XI,  314, 

in  bankruptcy  proceedings,  XI,  3l'4, 

in  chancery  proceedings,  Xl,  314. 

in  federal  courts,  XI,  266,  267,  268. 

in  Judicial  proceedings,  XI,  313,  314. 

in  personam,  jurisdiction,  XI,  314-318. 

in  probate  proceedings,  XI,  314. 

in  rem,  jurisdiction,  XI,  318-321. 

interpretation  by  Mr.  Justice  Brown, 
XI,  282-286. 

legislative,  action  as,  XI,  289-292.1 

limitations  of,  XI,  245,  246. 

limitations  of  state's  right  over  prop- 
erty by,  xn,  232. 

military  powers,  XI,'  311,  312. 

notice  to  defendant  of  action  essential 
to,  X,  104. 

not  in  original  articles  of  the  Constitu- 
tion, XI,  42. 

pardons,  granting  of,  XI,  310,  311. 

persons  accused  of  crime,  XI,  259-276. 

procedure,  changes  in,  XI,  263-264. 

requires  substantial  hearing,  I,  198. 

retrospective  legislation,  as,  XI,  323- 
326. 

special  boards  and  ofllcers,  I,  184. 

state  may  "not  deprive  persons  of  prop- 
erty without,  XI,  93. 

taxes,  levying  and  collection,  XI,  310, 
427,  428. 

to  deprive  a  parent  of  custody  of  child, 
ni,  348. 

Torrens  Acts  upheld,  V,  470,  471. 

trial  and  procedure  as,  XI,  259,  260. 

trial  by  jury,  XI,  314. 

vested  rights,  XI,  322,  323. 

what  constitutes,  XI,  280-286. 

words  mean  more  under  our  system  of 
government  than  in  Magna 
Charta,  XI,  291,  292. 

Duelling,  disqualification  from  public 
office,  Xni,  321,  322. 

Duress, 

defined,  Vn,  390. 

affecting  the  principal's  obligation,  re- 
leases surety  when,  VIII,  233. 

a  personal  defense  affecting  title  to  bill 
or  note,  Vm,  123. 

applied  in  modern  cases,  I,  415. 

as  ground  for  equitable  relief,  VII,  172. 

contract  may  be  avoided,  I,  396,  415, 
416. 

doctrine  limited,  I,  415. 

inadequately  treated  under  common 
law,  i,  135. 

in  obtaining  jurisdiction  of  courts,  I, 
207. 
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Duress — Continued, 
line  between  undue  influence,  I,  417. 
must  affect  promisor,  I,  ilT. 
obligation  might  be  avoided,  VII,  390. 
obligation  secured  by  principal  by,  lia- 
bility of  surety,  VIII,  273. 
principles  of,  fusion  of,  VII,  391. 
recovery   in   quasi-contract,    VII,    390- 
400. 
assumpsit  for  duress  of  goods,  VII, 

392,  393. 

compulsion,    what  .constitutes,    VII, 

390,  391. 
duress  of  goods,  VII,  392,  393. 
duress  of  the  person,  VII,  391,  392. 
in  general,  VU,  390,  391. 
interference  with  business,  VII,  394- 

396. 
Interference  with  real  property,  VU, 

393,  394. 

money  paid  to  avoid  serious  loss,  VII, 

393. 
non-performance   of  duty  by  public ' 

officer,  VII,  396,  397. 
non-performance  of  duty  by  public 

service   corporations,   VII,    398, 

399. 
usurious  interest,  VII,  399,  400. 
threats  of, 
criminal  prosecution,  I,  416. 
imprisonment,  I,  416.  ^ 
civil  action,  I,  416. 
to  take  of  property  by  judicial  writ, 

I,  416. 
unlawful  exercise  of  power,  I,  415. 

Duty, 

of  city  to  keeping  water  oft  land,   II, 

141. 
of  manufacturer  of  chattels,  n,  142-145.* 
of  dcoupier  of  land, 
to  invitees,  II,  153,  154. 
business  visitor,  11,  154. 
hotel  guests,  II,  154. 
social  visitor,  status  of,  II,  154. 
to  avoid  nonfeasance,  II,  162. 
to   use    reasonable    care    in   main- 
tenance   of    premises    in    safe" 
condition,  n,  153. 
to  licensees,  II,  151t153. 
lipensee  defined,  II,  151. 
risks  assumed,  II,  151,  152. 
to  ^ive  notice  of  creation  of  new 
,  peril,  II,  152,  153. 
to  trespasser,  II,  147-151. 
afHrmative  acts,  II,  148,  149. 
attractive  dangers,  II,  150. 
hidden  dangers,  n,  148. 
injury  to  children,  II,  149,  150. 
misfeasance,  II,  162. 
no  duty  to  keep  premises  in  safe 

condition,  II,  147. 
turntable  cases,  doctrine  of,  II,  149, 
"150. 
to  user  of  the  public  highway,  II,  145- 
147.  ' 


statutory,  breach  of,  11,  154-159. 

as  evidence  of  negligence,  H,  158. 

as  negligence  per  se,  II,  158. 

Are  escapes,  failure  to  provide,  lia- 
bility for,  II,  155,  156. 

intent,  U,  154,  155. 

nature  of,  II,  156-158. 

railroad,  failure  to  give  signal,  liabil- 
ity for,  II,  159. 

reasonable  care  in  complying,  II,  157. 

relation  of,  to  injury,  II,  158,  159. 

to  whom  duty  is  owed,  II,  154-156. 

water    company,    failure    to    provide 
proper  fire  pressure,  n,  156. 

whether  negligence,  II,  156-158. 
to  use  due  care,  breach  of,  II,  159-169. 

due  care,  what  is,  n,  163-165. 

negligent  breach  distinguished  from 
willful,  II,   159-161. 

Duties, 

defined,  II,  3,  139,  140. 

legal,  II,  3. 

on  imports.    See  Customs  Duties. 

Dwelling  House, 

"every    man's    house    Is    his    castle," 

meaning,  II,  68. 
officer  may  break  into, 
to    arrest    for    treason,    felony,     or 

breach  of  the  peace,  II,  68. 
to  serve  pi-ocess,  II,  68. 

Dying  Declarations,  . 

admissibility  of.  III,  323. 
evidence  of, 
admissible  even  if  person  lives,  when, 

X,  311. 
an    exception    to    rule   in   regard    to 

hearsay  evidence,  X,  310-312. 
declarant  must  have  been  about  to  - 

die,  X,  310,  311. 
declaration, 
expressing  an  opinion, 
admissible     in     criminal     cases, 

when,  X,  312. 
inadmissible  in  civil  cases,  X,  311, 
312. 
must  account  for  dying  condition  of 

declarant,  X,  311. 
oral  or  written  statements  included, 
X,  310. 
physician,  duty  of,  in  taking,  XIV,  326, 

327. 
signing  of, 
by  dying:  person,  XIV,  327. 
by  physician,  XIV,  327. 
by  witness,  XIV,  327. 

Dying  Without  Issue.    See  also  Failure 

of  Issue, 
construction  of,  in  will,  V,  71,  205,  206. 
"dying  without  issue  him  surviving," 

V,  181. 

Dynamite  waiver,  of  clause  In  insur- 
ance policy  against  keeping  of, 
XIV,  172,  173.  1 
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Earnest  Money, 

acceptance  ot,  brings   contract  under 

Statute  of  Frauds,  IV,  432,  433. 
"somethlngr   in    earnest"    synonymous 

wltli    "in    part   payment,"    IV, 

433. 

Easement,  V,  369-382;  XV,  2S3. 

defined,  V,  369,  383. 

abandonment  of,  V,  380. 

"a  charge  or  burden  on  estate,"  V,  369. 

acquisition  of,  V,  519. 

an  incumbrance  to  title,  V,  442. 

"a  privilege  without  profit,"  V,  369. 

by  custom,  V,  371,  372,  388. 

by  prescription,  V,  372,  373,  517-519,  534. 

creation  of,  V,  144,  145,  384,  399. 

creation  of,  forms  used  in,  XIV,  639-642. 

equitable,  VII,  36-38. 

extinguishment  of,  V,  347,  381,  383. 

fencing  as  an,  V,  369. 

if  sufficient  for  public  use,  XI,  378. 

in  gross,  V,  370,  371. 

in  highways,  XI,  350,  351. 

in  lateral  support  of  land,  V,  362,  363. 

See  also  Support  of  Land, 
kinds  9f,  V,  369,  370. 
lease  of,  VI,  201. 
licenses  in  the  use  of  real  property,  V, 

383. 
merger,  V,  381,  382. 

of  an  estate  for  years  and  servient 
estate  suspends,  V,  381. 

of  dominant  and  servient  estates  ex- 
tinguishes, V,  381. 
Iilill  Acts,  V,  379.    See  also  Mill  Acts, 
natural  right  distinguished,  V,  347. 
negative,  V,  369,  370. 
not  regarded  as  one  of  usual  estates  in 

land,  V,  145. 
of  light,  V,  348,  349.    See  also  Light, 
of  right  of  way,  V,  373,  380,  381. 

abandonment  of,  V,  380,  381. 
by  adverse  use,  V,  380.  , 
Intention,  what  is  evidence  of,  V, 

380,  381. 
voluntary,  V,  380. 

by  deed,  V,  373. 

by  grant,  V,  347,  373. 

by  necessity,  V,  375,  376. 

by  prescription,  V,  373,  374. 

creation  of.  V,  145,  373. 

extinguishment  of,  V,  347,  381. 

gate,  bridges  or  buildings  on  way,  V, 
376,  377. 

grade  of,  V,  376. 

presumption  not  in  gross,  V,  371. 

repairs  or  grade  of,  V,  376. 

requisites  of,  V,  373. 

"to  this  and  all  places  beyond,"  V, 
374. 

to  what  place,  V,  374,  375. 
of  the  right  to  let  eaves  drip,  V,  379. 
owners  of  rights  in  nature  of,  entitled 

to  compensation,  XI,  355. 
pews  as  easements,  V,  379. 
positive,  V,  369,  370. 
presumption,  X,  411. 


profit  distinguished,  V,  370. 

public,  V,  476, 

rights  in  cemeteries,  V,  379,  380. 

right  to, 
drain,  V,  377. 
pond  water  on  another's  land,  V,  378, 

379. 
right  to  lateral  support  of  land  dis- 
tinguished from  an,  XIV,  94,  95. 
take  by  eminent  domain,  V,  504. 

servient  tenant,  V,  343. 

spurious,  defined,  V,  343. 

Statutes  of  Limitations  applied  to,  V, 
518. 

tenant's  right  to,  VI,  283. 

which  limits  natural  rights,  V,  369. 

Ebb  and  Flow  of  Tide,  as  test  of  juris- 
diction in  admiralty,  XTV,  294. 

Economics,  economic  significance  of  in- 
surance, XTV,  130. 

Education,  V,  485,  486;  VI,  413;  VII, 
125,  300;  XI,  92,  95. 

Effigy,  as  constituting  libel,  n,  238,  247. 

Egypt,  Consular  Courts,  I,  319. 

Eighth  Amendment,  XI,  44,  273,  274,  500. 

Ejectment,  Action  of,  VI,  280,  282,  313, 
314;  VII,  8,  47,  88;  X,  52,  53.  67; 
XII,  17,  18,  74;  XTV,  716,  717. 

Election, 

by  donor  who  has  partial  interest,  VII, 
184,  185. 

by  widow  as  to  dower,  VII,  185,  186. 

doctrine  of,  VII,  183,  186,  494-495. 

of  remedies, 
in  contract,  VII,  450,  451. 
In  tort,  II,  97,  429-431;  VII,  387-389. 

Elections, 
.advantages  of,  Xin,  292-294. 

assistance  to  illiterate  voters,  XIII,  288, 
289. 

ballot,  XIII,  286-288. 

bribing  at.  III,  75,  76. 

canvassing  of  votes,  Xm,  289-291. 

citizens,  right  of,  to  vote,  XI,  53,  181, 
182,  219,  220. 

commutative  voting,  Xin,  283-285. 

constituted,  how,  XIII,  291,  292. 

disadvantages  of,  XIII,  293,  294. 

filling  of  public  offices  by,  Xni,  274. 

ineligibility  of  a  candidate,  XIII,  292. 

law  of,  XIII,  259-402. 

majority  rule,  XIII,  286. 

must  conform  to  statutory  require- 
ments, xm,  291. 

nominating  assemblies,  Xm,  405. 

nominations,  XIII,  275,  276,  405. 

of  President  and  Vice  President,  XI, 
219, 

persons  refused  the  right  to  vote,  I, 
295. 

plurality  rule,  XIH,  286,  291. 

primary,  XIII,  276. 

qualification,  XI,  211,  217,  218,  325. 

registration  laws,  XIII,  279-283. 

suffrage,  XI,  92,  217,  218. 
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Elections — Continued. 

time,  place  and  manner  of  holding, 
Xin,  279. 

voters,  qualifications,  XIII,  158,  278, 
279,  288. 

Electorate,  defining  the,  I,  8,  18;  XI,  20. 

Electricity, 

death  from,  XIV,  347. 

liability  for  damages  from,  11,  418,  419. 

Electric  Light  and  Power  Companies, 

extension  of  service,  Xm,  19,  114. 

highest  degree  of  care,  slcill  and  dili- 
gence required  of,  XIII,  79. 

liability  of,  xni,  86. 

municipality  may  construct  plant,  XIII, 
169,  201,  202. 

obligation  of  community  service,  XIII, 
18,  19. 

ordinance  imposing  a  tax  on  poles  of, 
XIII,  181. 

rights  of  users  to  supply  of  electricity, 
XIII,  27,  28,  38. 

sale  of  electricity  by,  XIII,  3. 

test  of  public  employment,  Xin,  7, 15. 

use  of  streets  for  the  carrying  of  elec- 
tric wires,  Xin,  224,  225. 

Eleemosynary  Purposes,  charitable 
trusts,  Vll,  125,  300. 

Elevated  Railroads,  XI,  348;  XIII,  57. 

Elevators.    See  also  Warehouses. 

business  of,  may  be  regulated  as  a  pub- 
lic calling,  rv,  102. 

deposit  of  grain  in,  IV,  75,  76. 

duty  of  warehouseman,  IV,  75. 

option  of  warehouseman  considered  a. 
sale,  rv,  76. 

tenancy  in  common  of  grain  in,  IV,  75. 

Eleventh  Amendment,  I,  220,  221,  249, 
251,  306-308;  XI,  52,  500,  501. 

Eligibility,  for  public  ofllce,  Xni,  308- 
322.  See  Public  Officers,  quali- 
fications of. 

Elklns  Act,  I,  279;  IX,  171,  172;  XI,  146. 

Emancipation,  of  child  by  parents.  III, 
355-359. 

Embargo,  on  shipping,  XIII,  102. 

Embezzlement,  XV,  95. 

defined  by  English  statute.  III,  176. 

consent  to.  III,  40. 

conversion.  III,  182. 
by  mistake.  III,  182. 
fraudulent.  III,  182. 
under  claim  of  right,  III,  182, 

crime  of,  considered  county  where 
goods  converted,  XII,  271. 

debts  due  to,  not  discharged  in  bank- 
ruptcy, XII,  308. 

indictment  for, 

form  of,  ni,  338,  339. 
money  stolen,  m,  300. 
must  state  value.  III,  299. 

intent  in,  III,  182. 

larceny  distinguished  from.  III,  177-180. 

persons  wht)  may  be  guilty,  HI,  180,  181. 


property.  III,  177,  178-180,  181,  182. 
statutes  of,  HI,  176-182. 
English  statute.  III,  176. 
copied  in  statutes  of  United  States, 
III,  177.    '  - 
Emblements,    VI,    285-287.      See    also 

Crops. 
Embracery,  III,  72,  76. 

Eminent  Domain,  V,  503,  504;  XI,  339, 

340. 
by  whom   exercised,  XI,   339-341,    361, 
362. 
mu-nicipal  corporations,  XI,  361,  362. 
private  corporations,  XI,  362. 
states,  XI,  339-341,  361. 
United  States,  XI,  340,  341,  361. 
compensation, 
all  features  that  add  to  value  of  land 

considered,  XI,  385. 
constitutional    and    statutory   provi- 
sions against,  XI,  343. 
damages,   payment  of,   XI,   384,   385, 
386. 
when  no  land  is  taken,  XI,  386. 
when  part  is  taken,  XI,  385,  386. 
when   whole   parcel   is    taken,    Xi, 
384.  385. 
distinction  between  general  and  spe- 
cial benefits,  XI,  376. 
evidence  of  sales  of  similar  Isuids,  XI, 

388,  339. 
expert  and  opinion  evidence,  XI,  387, 

388. 
injury  to  remaining  lands,  XI,  375. 
must  be  certain,  XI,  374. 
opinion  evidence  must  be  confined  to 

land  in  controversy,  XI,  388. 
owner     entitled     to     be     heard     on 

amount,  XI,  379. 
owner  entitled  to  fair  market  value, 

XI,  384. 
period  of  applying  for,  XI,  380. 
prospective- increase  in  value,  XI,  385. 
set-off  in  benefits,  XI,  375,  376. 
when  part  is  taken,  XI,  385,  386. 
where  no  land   is   taken  but  owner 
suffers  from  work,  XI,  386. 
constitutional  limits  of  the  power  of, 
XI,    97,    98,    102;    XIV,    339-341, 
499,  500,  502,  503. 
costs  of  proceedings,  XI,  380,  381. 
de  facto  corporations,  IX,  55,  56. 
due  .process   of  law,   requirements  of, 

XI,  377-382. 
injunction    against     the     exercise    of, 

VII,  63,  64. 
lease  may  be  terminated  when  prop- 
erty taken  by,  VI,  310,  311. 
no  eviction  where  premises  are  taken 

by,  VI,  255. 
power  limited  to  the  jurisdiction,  XI, 

340,  341. 
power  of,  xm,  161,  205,  243. 
private  property  cannot  be  taken  with- 
out compensation,  XIV,  94. 
privilege  of  public  service  companiML 
xni,  11. 
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Eminent  Domain — ConUnuei. 

procedure,  takinir  and  remedy,  XI,  383, 
384. 

proceedings,  record  and  hearing,  XI, 
378,  380. 

public  use,  for  what  ifroperty  may  be 
talcen,  XI,  359-374. 

right  of, 
granted  by  Bill  of  Rights,  VI,  388. 
in    construction  .  of    canals,    ditches, 
reservoirs,  VI,  387,  3»8. 

vested  in  certain  corporations,  IX,  103. 

what  can  be  taken,  XI,  381,  382. 

what  constitutes  a  taking,  XI,  342-354, 
378,  379. 

what  constitutes  property  that  may  be 
taken,  XI,  355-358. 

Employee.  6ee  Master  and  Servant, 
Agency. 

Employer.  See  Master  and  Servant, 
Agency. 

Employers'  Liability.  See  also  Fellow- 
Servant  Doctrine;  Master  and 
Servant;  Workmen's  Compen- 
sation. 

distinguished  from  workmen's  compen- 
sation, II,  471. , 

English  act,  n,  468,  469. 

Federal  act,  I,  230;, H,  468,  471;  XI,  147; 
XII,  257,  258;  XV,  68. 
applies    to    railroads    when,    II,    468; 

XII,  257.  ' 
constitutional,  XII,  257. 

Employers'  Liability  Insurance,  XIV. 
129,  285. 

Employment, 

interference  with,  tort  liability  for»  II, 
324-359.  •■ 

at  comTrion  law,  H,  324. 
boycott,   II,   347-352.     See  also  Boy- 
cott, 
combination,  II,  338-343. 
competition,    II,    330-335.      See    also 

Competition, 
justification,  II,  327-335. 

malice,  meaning  and  import  of,  II,  335- 
338. 

picketing,  II,  353-356.  See  also  Picket- 
ing. 

questions  involved,  II,  326,  327. 

right  of  non-int'erference,  II,  324,  326. 

strikes,  II,  343-347.     See  also  Strikes. 

whether  interference  was  legally 
wrong,  II,  326. 

Enchantment,  punished  criminally.  III, 
,68. 

Encyclopedias  of  Law,  I,  179,  180.. 

England.     See  Great  Britain. 

Entity, 

partnership  as  an,  IX,  294,  295. 

piercing  the  veil  of  corporate,  IX,  16-18. 

Entries, 

against  Interest,  X,  323,  324. 
in  account  books  of  parties  to  litiga- 
tion, as  evidence. 


an    exception    to    hearsay    evidence 

rule,  X,  326-331. 
form  of,  immaterial,  X,  328. 
must     be     of     transactions     usually 

charged  on  account  books,  X, 

328. 
of  cash  transactions,  how  proved,  X, 

329. 
of  third  persons  made  in  regular  course 

of  business,  as  evidence, 
an    exception    to    hearsay    evidence 

rule,  X,  331-335. 
are  primary  evidence,  X,  334. 
entrant  must  be  dead  or  otherwise 

unavailable  as  witness,  X,  331, 

333. 
how  proved,  X,  333,  334. 
miist  be  made  in  regular  course  of 

business,  X,  333,  334. 
Entry, 

of  tenant  in  possession  of  leased  prem- 
ises, VI,  216,  279. 
on  land  for  purposes  of  descent,  what 

Is  necessary,  VI,  12. 
upon  breach  of  condition,  V,   122,   123, 

124,  125. 
Envoys  Extraordinary,  XII,  155. 
Equal    Protection    of  the    Laws,   xni, 

232. 
applicable  only  to  state  action,  XI,  278- 

280. 
as    affeeting    personal    and '  property 

rights,  XI,  277-326. 
as  applied  to  legislative  action,  XI,  289- 

292. 
fourteenth    amendment,     XI,     277-280, 

502,  503. 
in  applying  limitation  to  executive  de- 
partment, XI,  309,  310. 
judicial  interpretation  of,  XI,  282-286. 
prohibition  on  state  action,  XI,  286-288. 
state  may  prescribe  its  own  system,  XI, 

286,  287. 
state  shall  not  deny,  XI,  249. 
unequal  administration  of  law,  XI,  280. 
uniformity  of  state  laws  in  operation, 

XI,  288,  289. 
without  regard  to  citizenship,  XI,  193. 
Equitable  Charge,  VU,  239,  240. 
Equitable  Conversion, 
defined,  V,  136;  VII,  267. 
applies,  where,  V,  137. 
conversion,  V,  136,  137,  138. 
in  option  to  purchase,  V,  139. 
nature  and  origin  of  doctrine,  V,  136, 

137. 
of  partnership  ijroperty,  V,  138,  139. 
reconversion  allowed,  V,  139,  140. 
rule  stated,  V,  136. 
Equitable  Easement,  V.  401,  402. 
homestead  exemption  of,  V,  299. 
of  married  women,  V,   110.     See  also 

Married  Wbmanv 
restraints  on  alienation,  V,  105. 
Equitable    Interest,   IV,    69;   VIII,    305, 

314;  XIV,  196. 
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Equitable.  Lien,  . 

assigTimeht  of,  IV,  162. 

by  assignment,  lY,  152. 

by  express  contract,  IV,  151,  152.- 

by  will,  IV,  155. 

cestui's  lien  an,  IV,  153,  154. 

characteristics  of,  IV,  151. 

common  law  lien  distinguished  from, 
rv,  151. 

consignment  of  property  creates  an, 
IV,  152. 

creditor's  liea  upon  capital  stock  of  cor- 
poration an,  IV,  155. 

cut  oft  by  transfer  to  bona  flde'  pur- 
chaser, IV,  151. 

enforcement  of,  IV,  167,  168. 

Implied,  IV,  151,  155. 

improvement  lien  Of  occupants  an,  IV, 
154,  155. 

lost  by  laches,  IV,  164. 

money  advanced  to  purchase  goods,  IV, 
.  152. 

on  future  property,  IV,  151. 

on  real  or  personal  property,  IV,  123. 

on  shifting  stock  of  goods,  IV,  151. 

origin  of,  rV,  122. 

promise  by  debtor  to  pay  out  of  a  spe- 
cific fund,  rv,  152. 

promise  in  letter  to  give  bill  of  sale 
whether,  IV,  151,  152. 

trustee's  lien  an,  IV,  153,  154. 

vendor's  or  vendee's  lien  an,  IV,  152, 
153. 

Equitable  Mortgage,  Vm,  290,  291,  299- 
306. 

defined,  VIII,   299. 

agreement  to  give  a  legal  mortgage, 
vm,  300-302. 

agreement  to  satisfy  obligations  out  of 
specified  property,  VIII,  302- 
304. 

analogous  situations,  not  to  -  be  con- 
fused with,  vm,  306. 

cestui  que  trust  may  transfer  his  in- 
terest by,  vm,  305. 

deposit  of  title  deeds,  VIII,  299,  300. 

legal  mortgage  contrasted  with,  VIII, 
299. 

mistake  in  legal  mortgage  creates'  an, 
VIII,  301. 

mortgage  of  equitable  interest,  VIII, 
305. 

perfection  of  defective  mortgages,  VIII, 
304,  305. 

remedies  of  court  of  equity,  Vtll,  306. 

specific  performance  of  contract  not, 
VIII,  306". 

Equities,  VII,  208,  209. 

Equity.  See  also  Chancellor:  Injunc- 
tions; Specific  Performance. 

definition.  III,  1,  2;  X,  66. 

actions,  X,  7,  8,  56,  57,  210,  211,  242. 

adoption  of  civil  law  by,  X,  57. 

aim  of,  since,  III,  443. 

American  growth  of,  VTI,  7. 

application  of  the  principles  of  the  com- 
mon law  in,  II,  388. 


applied  in  case  involving  the  right  of 

privacy,  II,  386-392. 
assumption  by,  Vlt  231-233. 
attitude  of  courts  of,  VII,  301-'303. 
avoidance  of  contract,  I,  415,  421. 
beginnings  of,  IX,  392,  393. 
bill  in,  X,  211,.  230-243.     See  also  Bill  in 

Equity, 
common  law  atitions  distinguished  from 

suit  in,'X,  56,  67. 
compels  specifically  correlative  duty,  I, 

137. 
concerned  with  rights  in  personam,  I, 

89. 
co-ordinate  with  common  law,  1, 148;  X, 

56; 
court  of  conscience,  I,  137. 
courts   of,    3C.    57,    58.      See   Courts,    of 

equity.  " 

development  of  equity  courts  in  Eng- 
land, IX,  392,  393.' 
disregards  the  jury  trial,  I,  141. 
distinction  between  cases  at  law  and 

equity,  I,  244. 
distihguished  from  common  law,  I,  91. 
doctrines  relating  to  accident,  VII,  164- 

175. 
enforcement  of  decrees,  I,   147. 
establishment  of,  I,  164,  165. 
expansion  of  law  through,  I,  132-134. 
extraordinary  relief  granted  by,  X,  58. 
"for  want  of  equity"  explained,  X,  246. 
general  principles  and  doctrines  of,  VII, 

164-227;  XV,  383,  387. 
growth  of,  II,  386,  387. 
"He  who  would  seek  equity,  must  do 

equity,"  X,  58. 
history  and  introduction,  VII,  1-11;  XV 

381. 
issues   of   fact,  iried    without  a   Jury. 

vn,  1. 

jurisdiction  of,  I,  134^136;  X,  208,  209. 
in  federal  courts,  I,  244-246,  256. 
maxims,  VII,  212-227.  : 
may    intervene    to    protect    personal 

rights,  II,  389-392. 
merging  of  common  law  and  courts 

■    of;  I,  165. 
multiplicity  of  suits   avoided   in,    X, 
226,   242,   258. 
orders  in,  forms  of,  XIV,  699,  700. 
origin  and  nature,  VEI,  1-11;  XV;  379. 
part  of  unwritten  law.  III,  343. 
pleading,  I,  150.     See  Equity  Pleading, 
power  of  chancellor  to  grant  equitable 
relief  in  early  English  law.  X. 
11-13. 
precedents  in,  I,  148. 
preventive  power  of,  II,  388. 
procedure  in,  I,  136-138;  X,  57.    See  also 
Equity  Pleading;  Equity  Prac- 
tice, 
provisional  remedies,  VII,  101-114. 
receivers  in,  IX,  461,  463. 
redemption  in,  VEII,  288,  289. 
relief   awarded    successful   plaintiff    I 

137. 
relief  in,  X,  12-57. 
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Equity,   relief  in — Continued. 
against   officers   of   corporations   for 
breach  of  trust  and  misconduct 
in  office,  ;X,  614. 
distinguished  from  relief  at  law,  X, 
59. 

remedies.     See  Remedies. 

remedy  in,  not  bar  to  certiorari,  habeas 
corpus,  prohibition,  or  quo  war- 
ranto, X,  588,  589. 

rules  establised  by  Supreme  Court  of 
United  States,  XII,  316. 

surety  may  recover  from  principal  in, 
Vni,  202. 

source  of  legal  doctrine,  I,  149. 

standardizing,  I,  146-148. 

Statute  of  Uses,  I,  146,  147. 

suits  for  pecuniary  relief,  VII,  95-100. 

trial  by  Jury,  XI,  257,  314;  XIV,  178. 

vagueness  about,  VII,  6. 

where  legal  remedy,  IX,  397. 

will  decree  declaration  of  dividend  of 
corporation,  IX,  247,  248. 

will  not  interfere  with  partnership  ex- 
cept for  dissolution,  IX,  397. 

Equity  of  Redemption, 

deflned,  VII,  143,  144;  VIII,  284;  XV, 
273 

clogging  the,  VIII,  289,  361,  390. 

curtesy  in,  VIII,  344. 

descent  of  upon  death  of  mortgagor, 
VIII,  365,  366. 

dower  in,  VIII,  343. 

equitable  interest,  an,  VTII,  305. 

heir  receiving  an,  entitled  to  surplus  at 
foreclosure  sale,  VIII,  410. 

inseparably  connected  with  a  mort- 
gage, VIII,  389. 

in  the  early  courts  of  equity,  VIII,  387. 

mortgagor  cannot  bargain  away  right 
of,  VII,  151. 

mortgage  with  power  of  sale,  modifica- 
tion of,  Vrn,  412. 

mortgagor's  right  to  convey,  VIII,  338, 
339. 

must  be  exercised  on  equitable  princi- 
ples, VIII,  393. 

release  of,  VIII,  391,  392. 

sale  of,  I,  418. 

stipulations  intending  to  narrow,  VHE, 
388. 

transfer  of  property  by  a  mortgagor, 
really  a  transfer  of,  VIII,  356. 
to  mortgagee  extinguishes,  Vm,  362. 

Equity  Pleading,  X,  5,  12,  13,  25,  30,  59, 

100,  207-277. 
answer,  form  of,  X,  25;  xrv,  699. 
bill  for  divorce,  form  of,  XIV,  685-689. 
bill  for  mechanic's  lien,  form  of,  XTV, 

693-697. 
bill  for  partition  of  land,-  form  of,  XrV, 

697,  698. 
bill  in  equity,  X,  211,  230-243.    See  also 

Bill  in  Equity, 
bill  of  interpleader,  form  of,  XIV,  691- 

693. 


character  of  pleading  determined   by 

statement  it  contains,  X,  222. 
construction  of  pleadings,  X,  222. 
distinct   from    common   law   and   code 

pleading,  X,  209. 
facts,  statement  of,  in,  X,  212-220.    See 

also  Facts,  in  an  equity,  action, 
influence  of  canon  and  civil  law  on,  X, 

210. 
injunction,  writ  of,  form  of,  XTV,  700, 

701. 
introduction  to,  X,  207-229. 
length  of,  X,  30,  59. 
mortgage    foreclosure,    form    of,    XTV, 

689-691. 
notice  to  owner  of  mechanics'  lien  for 

material  and  labor,   XIV,    698, 

699. 
orders  in,  forms  of,  XTV,  699,  700. 
origin  of,  X,  210. 
pleadings, 

of  the  defendant,  X,  244-270;  XV,  396. 
of  the  plaintitt,  X.  59,  230-244. 
states  which  use,  X,  209. 
strictness  of,  X,  214,  215. 
summons,  form  of,  XIV,  700. 
verification  of  pleadings,  X,  100. 

Equity  Practice,  X,  57, 

Equivocations,  X,  378. 

Error, 

assignment  of,  on  appeal,  X,  202,  203. 
in  findings  of  law,  review  of,  X,  162. 
in  jurisdiction  of  court,  X,  645,  646. 
detention  on  account  of, 
not  grounds  for  issuance  of  writ  of 

habeas  corpus,  X,  646. 
not  illegal,  X,  645. 
renders  proceedings  voidable,  X,  645. 
in  overruling  a  special  plea,  effect  of, 

X,  647. 
review  of  judgment  for,  X,  162,  163. 

Error,  Writ  of,  I,  210;  X,  196,  197,  199, 

668,   569,  572,   573,   577-580,  584- 

593,  602-605,  622;  XTV,  682,  683, 

685;  XV,  376-379. 
defined,  JH,  333. 
application  for,  X,  196,  199. 
certiorari  for,  X,  568,  569,  572,  573,  577- 

580,   584-593,   602-605.     See  also 

Certiorari,  Writ  of. 
effect  of  issuing,  X,  200,  201;  XII,  16. 
for  error  in  sentence,  X,  622. 
hearings  on,  X,  196. 
in  bankruptcy,  XII",  328. 
in  criminal  case.  III,  333,  335,  336. 
issued  usually  as  matter  of  course  by 

clerk  of  appellate  court,  X  196. 
Supreme  Court  of  United  States,  I,  252, 

255,  261,  262. 

Escheat, 

deflned,  V,  16. 

in  America,  VI,  13. 

system  of  uses  defrauded  overlord,  V, 

127. 
today  incident  of  sovereignty,  Y.  37. 
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Escheat — Continued, 
where    charitable    corporation    breaks 
up,  VI,  14. 

Ettates, 

administration  of.     See  Administration 

of  Kstates. 
defined,  V,  6,  49. 
arising  by  marriage,  V,  254-257. 
at  will,  V,  50;  VI,  200;  XV,  255-257. 
by  entirety.  III,  487-489;  V,  234,  235,  254, 

255. 
by  sufferance,  V,  50;  VI,  200. 
creation  of,  by  reservations,  V,  54. 
equitable,  V,  52,  64;  VII,  117,  118;  XV, 

275. 
fee  tail.     See  Estates,  tail,  under  this 

heading, 
for  years,  V,  49,  50, 105;  VI,  200,  203-206. 
defined,  V,  49. 

called  chattel  interests,  V,  491 
cannot  be  restrained  absolutely,   V, 

105. 
may  be  created, 
by  any  form  of  words,  V,  50. 
by  devise  as  well  as  contract,  V, 

60. 
for  a  period  less  than  a  year,  V,  50. 
freehold,  V,  49,  60,  51,  62;  VI,  200. 
grant  under  stated  facts,  V,  105,  144- 

145. 
in  fee  simple,  V,  55-61;  VI,  202.     See 

also  Fee  Simple, 
less  than  a  freehold,  V,  49,  50;  VI,  200. 
life,  V,  97-104;  VI,  3,  40.     See  also  Life 

Estate, 
of  a  minor,   VI,  4.     Bee  also  Guardian 

and  Ward, 
of  frank  marriage,  V,  52. 
of  joint  tenants.  III,  487,  488. 
of  tenants  in  common.  III,  487,  488. 
pur  autre  vie,  VI,  61. 
rule  of  Shelley's  Case,  V,  83-96.     See 

also  Shelley's  Case,  Kule  of. 
tail,  V,  66-82;  XV,  243-246;  I,  122;  VI,  3. 
defined,  66,  74.  ^ 

aboUshed,  V,  79,  81,  82. 
a  form  of  conditional  fee,  V,  67. 
after  possibility  of  issue  extinct,  V, 

79. 
alienation  of,  V,  72,  73. 
arose  when  land  was  granted  to  man 

and  heirs  of  his  body,  V.  66. 
harring  of,  V,  75-79,  80,  105. 
created,  V,  68,  69. 
devise  to  A  and  children  when  A  has 

none,  V,  71. 
docking  of,  V,  76-78. 
donee  in  tail,  defined,  V,  67. 
early  history  and  construction,  V,  67. 
estate  upon  a  conditional  limitation, 
V,  177. 
'      general,  V,  66. 

gift  over  on  failure  of  issue,  V,  69-71, 
granted  by  the  Crown,  V,  79. 
growth  of  right,  V,  72,  73. 
in  United  States,  V,  80-82. 
Joint  tenancy  for  life,  V|  71i 


limitations,  V,  S02,  203. 
nature  of,  V,  66,  67. 
provision  that  devisee  cannot  suffer 
common  recovery,  void,  V,  109. 
special,  V,  66. 

Statute  De  Donis,  V,  73-75.    See  also 
Statute  De  Donis  Conditlonali- 
bus. 
tall  female,  defined,  V,  66. 
tail  male,  defined,  V,  66. 
tenant  in  tail,  V,  67,  79,  80,  181. 
terminology,  V,  66,  67. 
"Wild's  Case,  rule  of,  V,  71,  72. 
words  necessary  to  create    V,  68,  69. 
trusts  subject  to,  V,  53. 
upon  condition,  V,  114-125;  XV,  268-270. 
defined,  V,  114,  169,  280. 
breach  of  the  condition,  V,  123,  124, 

125. 
condition,  XV,  271. 
in  restraint  of  marriage,  V,  119. 
malum  in  se,  V,  117, 
malum  prohibitum,  V,  118. 
must  be  good  or  valid,  V,  116. 
must  not  be  contrary  to  good  morals, 

V,  115; 
precedent,  V,  115,  116.     See  also  Es- 
tates,   upon    condition    prece- 
dent, under  this  heading, 
subsequent,  V,  116,  117.    See  also  Es- 
tates,   upon    condition    subse- 
quent, under  this  heading, 
violation  of,  V,  122. 
conditional  fee  distinguished,  V,  64. 
entry,  V,  122,  123. 
estate  upon  a  conditional  limitation,  V, 

64,  169-173;  XV,  270. 
grantor  does  not  part  with  entire  inter- 
est, V,  114. 
may  by  subsequent  conveyance  grant 

interest,  V,  114. 
may  re-enter  when,  V,  169. 
in  general,  V,  114. 
nature  of,  V,  114,  115. 
persons,  are  always  in  being,  V,  171. 
require  some  act  to  be  done  to  effect 
transfer    back    to    grantor,    V, 
172. 
restrictions  in  deeds,  V,  120-122. 
rule  against  perpetuities,  V,  174,  175. 
terminate  when,  V,  171. 
time  for  performing  conditions,  V,  117. 
trust  distinguished  from,  V,  1'76. 
words  of  condition,  V,  173,  174. 
upon  conditional  limitation,  V,  169-180. 
came  into  use,  V,  180,  181. 
contingent  remainder,  V,  161,  162. 
estate  over  in,  V,  175. 
estate  tail  distinguished,  V,  177. 
estate  upon  a  condition,  V,  169-173. 
happening  of  the  event,  V,  173. 
limitation  over,  V,  177-180. 
"provided"  may  be  limitation  or  con- 
dition, V,  174. 
remainder  distinguished,  V,   175-177. 
rule  against  perpetuities  applies,  V, 
174,  175. 
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Estates,  upon  conditional  limitation — 
Continued. 
terminate  upon  happening  of  event, 

V.  169,  173. 
words  expressing  limitation,  V,  173. 
upon' condition  precedent,  V,  115,  116.' 
upon  condition  subsequent,  V,  116,  117, 
119,  120. 

Estoppel, 

defined,   II,   293;  VII,   453,  454;   IX,  56, 

57,  358. 
acts  of  a  partner,  IX,  35S,  359. 
against  corporation,  IX,  433. 
against  municipal  Qorporation,  V,  529. 
agency  by,  IV,  179,  190,  191,  231. 

by  words  and  conduct- of  principal, 

IV,  190,  191,  231.      .      .  ;  ,    , 
representations  reasonable  to:  believe, 

IV,  190. 
where  agent  acts  beyond  scope  of  au- 
thority, IV,  191. 
application   of,    to    covenants,    V,    461, 

462. 
arises,  when,  XIV,  174,  175. 
as  applied  in  malicious  prosecution,  II, 

293,  294. 
by    contract,    VII,    454,    477-483;    XIII, 

192-194.     See  also  Contract, 
by  deed,  V,  458-460;  VII,  453,  454,  467- 

476.     See  also  Deed, 
by  Judgment,  X,  541-553. 
extends  only, 

to  points  actually  litigated,  X,  541, 

542,  544,  545. 

Judgment  as  bar  distinguished  from, 

X,  541,  5~42. 

by  misrepresentation,  VII,  454,  .483-493. 

by  record',' VII,  453-466,  483.     See  also 

,  ,  Judgment, 
no  estoppel,  ^ 

by  Judgment  in  rem  agatinst  one  not 

party  to  proceeding,  X,  552. 
if  court  that  tried  first  could"  not  try 

.    last  one,  X,  547. 
if   two   actions   depend   on   different 
law,  X,  546,. 547. 
only  as  to  points  certainly  and  neces- 
sarily decided,  X,  545,  546. 
parties  estop{)ed,  X,  542,  543. 
doctrine  of, 
applied    to    defective     contracts     of 
municipal    corporations,     XIII, 
192-194. 
applied  to  fraudulent  transfer  of  cer- 
tificate, IX,  233,  236. 
as  applied  to  conditions  of  corporate 

existence,  IX,  57-61. 
invoked  where  p^fty  deals  with  a  de- 
fectively organized  corporation, 
IX,  57. 
laches,  VII,  ISO.  '  ,      . 

limitations  as  applied  to  de  f?icto  cor- 
porations, IX,  62,  63. 
state    of    accounts  '  practically    doc- 
trine of,  IV,  254. 
^    value  of,  IX,  61,  62. '  ' 

effect  of,  VII,  492,  493. 


equitable,  VII,  177-180. 
"feeding  the  estoppel,"  V;  461. 
fraudulent   misrepresentation   has    the 

effect  of  creating,  II,  200.  ; 

in  actions  against  Joint  tort-feasors  for 

trespass,  II,  429,  430. 
in, 
agency,  IV,  245;  XIV,  172. 
insurance,  XIV,  172-178. 
insurer    impliedly    waives    rights, 

XIV,  176. 
rests     upon     misleading     conduct, 

XIV,  175. 
waiver    distinguished    from,    XIV. 

172-177. 
in  pais,  VII,  453.      , 
Judicial  record,  when,  I,  187. 
liability  of  principal  for  torts  of  agent 

founded  on,  IV,  258. 
no  cause  of  action,  VII,  492. 
of  bailee  to  question  bailor's  title,  1V> 

99,  100. 
of  grantor  to  set  up  superior  title,  V„ 

458. 
of  infant  to  disaffirm  his  contract.  III,. 

370-375,  477. 
misrepresentation,  m,  371-375. 
to  recover  consideration  paid  adult, 

III,  391,  392,  396,  397. 
of  married  women.  III,  477-480. 
of  mortgagor  to  deny  title,  Vrn,  341. 
of   partner,   when   individual   property 

used   by  partnership,   IX,   383,. 

384. 
•  of  tenant  to  4eny  landlord's  title,  VE, 

282,  283. 
of  true  owner  of  property  to  set  up  title 

when,  ly,  371,  372. 
of  undisclosed  principal,  IV,  190,  191. 
person  who  holds  himself  out  as  a  part- 
ner, rx,  323. 
privies,  VII,  492,  493. 
quasi-estpppel,  VII,  454,  494-498. 
right  in  personam,  VII,  493. 
rights  of- appropriator  of  water  rights 

may  be  changed  or  lost  by,  VI, 

374. 
title  by,  V,  460;  VII,  471-476.     See  also. 

Title  to  Land, 
theory  of.  III,  370. 
when  depositor  of  a  bank  is  estopped,. 

IX,  454. 
where  certificate  of  stock  is  lost,  IX, 

235. 

Estovers,  tenant  is  entitled  to,  VI,.  285. 

Estrays, 

defined,  IV,  19,  131;  XV,  154. 
taken  damage-feasant,  IV,  131,  132.. 
under  moa^fn  statutes,  IV,  9,  20. 

Ethics,  I,  24,  25,  56,  66;     See  also  Legal 

Ethics. 
Eviction, 
defined,  V,  450. 

constitutes  breach  of  covenant,  V,  450. 
constructive,.  V,  451. 
for  non-payment  of  rent,  V,  395. 
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Eviction — ConHnued. 

of  tenant  under  a  lease,  VI,  255,  281, 

282. 
action  for  damages,  right  of,  by  ten- 
ant, when,  VI,  282. 
actual,  defined,  VI,  255. 
constructive, 
examples  of,  VI,  255. 
waiver  of,   what  amounts   to,   VI, 

255. 
may  be  actual  or  constructive,   VI, 

255,  281. 
relieves  tenant  of  rent,  when,  VI,  299, 

300. 
tenant  may  elect  to  treat  lease  as 

terminated,  VI,  307. 
trespass  will  not  amount  to,  VI,  281, 

282. 
under  eminent  domain  proceedings, 

VI,  255. 

Evidence,  X,  279-429;  XV,  362-364.  See 
also  Criminal  Evidence;  Expert 
Testimony,  etc. 

defined^  X,  281,  285,  286,  347. 

account  boolcs  of  parties  to  litigation 
as,  X,  326-331.  See  also  Ac- 
count Boolcs. 

admissions  as,  X,  323,  324,  419-424.  Sec 
also  Admissions. 

agreement  to  procure,  1,  486. 

analyzed,  X,  279-281. 

ancient  documents  as,  X,  320-323.  See 
also  Ancient  Documents. 

as  to  value,   in  measure  of  damages, 

XIV,  77-82. 

at,  place  where  property  was  at  time 

wrong  was  committed,  XTV,  81. 

at  time  of  conversion  or  destruction 

by  defendant,  XIV.  80. 
direct,  XIV,  82. 

Bentham's  criticism,  I,  152. 

"best  evidence  rule,"  X,  364-366.  See 
also  Documents,  as  evidence. 

burden  of  proof  of,  X,  414-418.  See  also 
Burden  of  Proof. 

cash  transactions  as,  when,  X,  329. 

certified  copy  of  record,  V,  467. 

character  of  parties  as,  X,  298-300.  See 
also  Character  Evidence. 

conception  of,  X,  279. 

confessions  as,  X,  302-304.  See  also 
Confessions. 

confidential  communications,  I,  244. 

declarations, 
against  interest  as,  X,  323-326.     See 

also  Declarations, 
in  questions  of  pedigree  as,  X,  312- 

314.    See  also  Pedigree, 
of  birth  as,    X,   312,    313.     See   also 

Declarations, 
of  declarant  of  his  physical  or  mental 
condition  or  of  his  intention  as, 
X,  355-342.  See  also  Declara- 
tions, 
of  matters  of  public  or  general  inter- 
est as,  X,  314-318. 


of    third    parties    made    in    regular 
course  of  business  as,  X,  331- 
335.    See  also  Declarations, 
which   are   a   part  of  some   fact   or 
transaction   that   is   itself  ad- 
'  missible  as  evidence  as,  X,  343- 
346.    See  also  Declarations, 
deeds,  as,  X,  315. 
discovery,  VII,  114,  115. 
documentary,    X,  '  318-323.      See    also 

'  Documents, 
documents  as,  X,  318-323,  359-378.     See 

also  Documents, 
dying  declarations  as,  X,  310-312.     See 

also  Dying  Declarations, 
entries, 
in  account  books  of  parties  to  litiga- 
tion as,   X,   326-331.     See  also 
Entries, 
of    third    parties    made    in    regular 
course  of  business  as,  X,  331- 
335.    See  also  Entries, 
examination  of  witnesses,  X,  180,  181, 
392-404.      See    also   Witnesses, 
examinations  of.'*  ^ ' 

exceptions  to,  preservatipn  01,  X,  160, 

-  161. 
exclusion  of,  rules  of,  X,  2T9-3B5. 
expert  testimony,  X,  353-3^    See  also 

Expert  Testimony.    ." 
extra-judicial, 
defined,  X,  282. 

judicial  evidence  distinguished  from, 
X,  282,  283. 
extrinsic,  XI,  77,  78. 
federal  law  of,  I,  243,  244. 
former  testimony  at  trial  as,  X,  308, 
310.        See'     also      Testimony, 
former, 
forms    in  whitih,  may  be  presented,  X, 

356-404. 
hearsay;  X,  305-346.     See  also  Hearsay 
Evidence, 
exceptions  to  rule,  X,  308-346. 
how  facts  introduced  and  proved,  I,  86. 
illegal  or  improper,  I,  28,  29. 
in  actions  for  infringement  of, 
patents,  XII,  447. 
trademarks,  XII,  505. 
inadmissibility  of, 
by  rule  of  some  branch  of  substan- 
tive law,  X,  288. 
of, 
admissions,  X,  324.     See  also  Ad- 
missions, 
character    of    parties,    X,    297-301. 

See  also  Character  Evidence, 
confessions,  when,  X,  302,  303.    See 

also  Confessions, 
irrelevant  facts,  when,  X,  284,  285. 
matters, 
likely  to  mislead  jury,  X,  291-294. 
which   are   slight,    remote   or  of 
conjectural  significance,  X,  291- 
294. 
which  will  complicate   case  un- 
necessarily, X,  291-294. 
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Evidence,  inadmissibilty  of — Continued. 
which  will  prejudice  a'^  party,  X, 
291-294. 
relevant   facts    by   rules    of   letral 

policy.  X,  289. 
the  commission  by  party  of  other 
and  independent  crimes  to  es- 
tablish guilt  of  party  in  par- 
ticular crime,  X,  295. 
the  frequency  of  accidents  at  par- 
ticular place  to  establish  char- 
acter of  place  as  dangerous,  X, 
295. 
the  quality  of  general  conduct  of 
party  to  establish  quality  of  Ills' 
conduct  in  particular  instance,' 
X,  294. 
what  has  been  done  with  uniform- 
ity by  others  engaged  ih  same 
calling  to   establish   that   par- 
ticular business  was  conducted 
with'diie  care  in  particular  in- 
stance, X,  294. 
what  was  paid  for  other  parcels  of 
land,  similarly  situated,  to  es- 
tablish value  of  particular  par- 
cel. X,  294. 
rules  as  to,  X,  294,  295. 

matters  not'  wil;hin,  X,  295,  296. 
that  party  took  precautions  against 
future  is  not  admissible  to  es- 
tablish admission  by  that  party 
of  responsibility  for  the  past, 
X,  294. 
,to  show  defendant  to  be  co-surfety  on 

note,  X,  326. 
in  bankruptcy   proceedings,    XII.  ?18- 
323. 
books,   records  and   papers,   produc- 
tion of,  XII,  322.  323. 
certified  copy, 
of  order  approving  bond.  ?3I,  319. 
of  order  confirming  or  setting  aside 

discharge,  XII,  319," 
of  proceedings  before  referee.  XH. 
319. 
cross-examination  of  witnesses,  XII. 

321. 
depositions,  XQ,  319. 
duty  of  referee  in  respect  to,  XII,  334, 

335. 
examination, 
of  ofHcers  or  agents  of  corporation, 

XII    322 
of  bankrupt!  XII,  3lS,^19,  323. 
of  wife  of  bankrupt,  XII,  320,  321. 
of  witnesses.  XII.  320-323. 
persons  occupying  confidential  rela- 
tions excused  from  testifying. 
Xn,  322. 
in  criminal  cases.     See  Criminal  Evi- 
dence, 
judicial. 

defined.  X,  282. 

extra-judicial  evidence  distinguished 

from.  X.  282.  283. 
forms  of,  X,  283,  356-404. 


judicial  notice  of,  X,  405-408.     See  also 

Judicial  Notice, 
judicial   record   disregarded,    when,    I, 

187. 
jury  allowed  to  draw  from  their  own 

knowledge      and      experience, 

when,  xrv,  81. 
leases  as,  X,  315,  321. 
maps  as,  X,  315. 
matters  relating  to,  XII.  78.  79. 
determined  by  the  law  of  forum,  XII, 

78. 

-  presumption  of  fact,  Xn.  79. 

must  be  presented  by  competent  wit- 

-  ■  -  nesses,  XIV,  81,  82. 

must  be  "clear,  unequivocal  and  con- 
vincing" in  equity,  XtV,  178. 

objections  to,  X,  184,  185. 

of.  .an  odor  analyzed.  X.  279-281. 

of  intent  of,  agreement  to  share  profits, 
rx,  306. 

of  intent  in  an  action  for  conversion, 
II.  88-92. 

of  malice  in  actions  for  malicious  prose- 
cution, n,  298,  299. 

opinion,  X,  347-355.  See  also  Expert 
Testimony;  Opinion.  Evidence. 

opinion  of  witnesses,  XIV.  82. 

oral,  may  be  introduced  to  show  what 
constitutes  property  of  part- 
nership, IX,  314. 

of  sales  of  similar  lands  to  determine 
value,  XI,  388.  389. 

parol  evidence  rule,  I,  87;  X,  370-375. 
See  also  Parol  Evidence  Rule. 

pedigree,  X,  312-314. 

pleadings  as,  X,  91. 

preponderance  of,  only  necessary  In 
action  at  law,  XTV,  178. 

presumptions  as  to,  X,  409-413.  See 
also  Presumptions. 

presumptive,  of  consideration,  I,  451, 
452. 

proof  of  performance  contract,  I,  545, 
546. 

proof  required  of  plaintiff,  X,  179. 

rules  relating  to  contracts.  See  Inter- 
pretation of  Contracts. 

feal,  X,  283-356,  358.  See  also  Real 
Evidence. 

reasoning  distinguished  from,  X,  282. 

record  as,  V.  467;  X,  318-320.  See  also 
Records. 

rejecting  of.  X.  184.  185. 

relevant  facts  as.  X.  289. 

re-opening  of  case  to  admit  evidence 
inadvertently  omitted,  X,   396. 

res  gesta,  X,  343-346. 

rules  of, 

distinguished  from  other  rules  of  law, 
X,  286-289. 

statements  of  Intention  as,  X,  338.  See 
also  Intention. 

surveys  as,  X,  315. 

Statute  of  Frauds  prescribing  rule  of, 
I,  454. 

taking  of,  I,  195. 
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testamentary  statements  of  Intention 
as,  X,  339-342. 

testimony,  defined,  X,  283. 

topics  relating  to  law  of,  X,  405-428. 

ultimate  facts,  X,  283,  284,  287.  See 
also  Ultimate  Facts. 

writings,  X.  359-378.  See  also  Docu- 
ments, as  evidence. 

Evidential  Facts,  X,  218,  219,  280,  283, 

284,  347,  348,  405. 
discovery  of,  X,  211,  212. 
may  be  disproved  after  being  put  in 

issue,  X,  218. 
not  to  be  pleaded  in  equity,  X,  218,  219. 
of  ultimate  facts,  X,  405. 
opinion  of  jury  formed  by,  X,  347. 
ultimate  facts  distinguished  from,  X, 

218,  219,  284. 

Examination,  ^ 

in  bankruptcy, 

bankrupt,  XII,  284,  285,  318,  319,  323. 
officers  or  agents  of  corporation,  XII, 

322. 
wife  of  bankrupt,  XII,  320,  321. 
witnesses,  XII,  320-323.   . 
in    chief,    X,    393-399.     See   also  Wit- 
nesses, examinations  of. 
of  applications  for  patents, 
in  United  States,  XII,  375,  423,  424, 

433.  434. 
not    required    in    Belgium,    France, 
Great    Britain    prior    to    1875, 
Italy,  Spain,  XII,  376. 
required  in  Austria,  Australia,  Ger- 
many, Great  Britain  since  1875, 
Norway  and  Sweden,  XII,  376. 
of  witnesses,  X,  392-404.    See  also  Wit- 
nesses, examinations  of. 

Examiners, 

special.  Great  Britain,  I,  349. 

In  Patent  Office,  XII,  423,  433-435. 

Exceptions, 

in  leases,  VI,  232,  238,  243,  249,  250. 
"excepting  and  reserving"  construed, 

VI,  250. 
exception  of  whole  previously  leased 

makes  lease  void,  VI,  250. 
reservations  distinguished  from,  VI, 

238. 
"reserving    unto    the    lessor"     con- 
strued, VI,  250. 
to  answer  in  equity,  X,  274,  275. 
all  grounds  of  objection  for  insuffi- 
ciency should  be  made  In  ex- 
ception, X,  274. 
hearing  on,  X,  275. 
In  federal  courts,  X,  274. 
must  be  signed  by  counsel,  X,  274. 
to  impertinent  facts  in  equity  plead- 
ings, X,  216. 
to  scandalous  matter  in  equity  plead- 
ings, X,  218. 
to  adverse  ruling  of  court  on  evidence 
offered,  X,  184,  185. 


to  arguments  of  opposing  counsel,  X, 

184,  185. 
to  instructions  to  Jury,  X,  186. 

Exchange, 

agreement  to  pay,  effect  on  negotiabil- 
ity of  instruments,  VIII,  34. 

current,  VUI,  34,  35. 

Excise, 

defined,  XI,  398. 

by  federal  government,  XI,  402,  403. 

classes  of,  XI,  398,  399. 

distinction  between  tax  and,  XI,  395, 
400,  401,  489. 

in  America,  XI,  399,  400. 

not  required  that  excises  shall  apply 
alike  to  all  kinds  of  occupa- 
tions, XI,  426,  427. 

Exclusion,  of  witnesses  from  court,  X, 
396.  See  also  Witnesses,  exclu- 
sion of. 

Excusable   Trespasses, 
'  accident,  II,  39-43.     See  also  Accident. 

arrest  without  warrant,  II,  64,  65.  See 
also  Arrest. 

defense, 
of  property,  real  and  personal,  11,  51- 

53. 
of  self,  II,  48-50.     See  also  Self-De- 

fense. 
of  third  persons,  II,  50-51. 

discipline,  II,  61,  62.  See  also  Discip- 
line. 

forcible  entry,  II,  56-58.  See  also  Forci- 
ble Entry. 

Judicial  process,  11,  65-69.  See  also 
Process. 

leave  and  license,  II,  44-47.  See  also 
Leave  and  License. 

mistake  not  excuse,  II,  43,  44. 

necessity  or  public  policy,  II,  59-61. 

nuisance,  abatement  of,  II,  62-64.  See 
also  Nuisance. 

recaption  of  property,  II,  53-58. 

Execution,  I,  209,  241;  VII,  122. 

creditor  who  first  gets,  has  priority,  IV, 
13o. 

discharge  of  lien  by,  IV,  163. 

exemption  of  property  from,  XI,  283, 
334 

kinds  of,  X,  554-556. 

levy  should  be  made  before  return  day, 
X,  564.  565. 

mortgagee's  estate  not  subject  to  sale 
on,  vm,  296. 

mortgagor's  property  entitled  to,  for 
his  debts,  VIII,  342. 

nature  and  effect  of,  X,  564,  565.  ' 

of  deed,  V,  426. 

of  Judgments,  X,  554-565;  XII,  106,  108. 
cannot  be  Issued  until  Judgment  Is 

rendered,  X,  556. 
capias,  X,  555,  556.    See  also  Capias, 

Writ  of. 
execution  of  writ,  X,  559-562. 
by  duly  qualified  officer  of  court,  X, 
560. 
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Execution,    of   judgments — Continued. 
cannot  be  executed  by  one  inter- 
ested in  judgrment,  X,  561. 
controlling  the,  X,  559,  560. 
staying  the,  X,  559,  560. 
who  may  execute,  X,  660-562. 
exemptions  from,  X,  39. 
fieri  facias,  X,   555. 
form  of,  X,  558,  559. 
garnishment, 
distinguished  from,  X,  474. 
in  aid  of  execution,  X,  475,  476. 
in  civil  law  countries,  XII,  107. 
in    common    law    jurisdictions,    XII, 

106,  107. 
issuance  of  writ,  X,  554,  556-559. 
after  year  and  day,  X,  557. 
after   judgment   has   become   dor- 
mant, X,  557. 
implied  power  of  court  in,  X,  554. 
only   court   which    rendered    judg- 
ment can  issue,  when,  X,  558. 
who  may  issue,  X,  558. 
writ  in  hand  of  sheriff  not  consid- 
ered as  having  been  issued,  X, 
556. 
judgment  should  be  entered  on  record 
before  execution,  X,  556. 
of  lease,  VI,  232,  235,  239,  240. 
of  will,  VI,  75-104. 
acknowledgment  by  testator,  VI,  61, 

90,  100. 
ambiguities,  VI,  83-87.    See  also  Am- 
biguities, 
as  a  joke,  or  as  a  subterfuge  or  blind, 

renders  will  void,  VI,  104. 
attestation,  VI,  69,  72,  73,  96-104.    See 

also  Attestation, 
by  fraud,  VI,  75-78.    See  also  Fraud, 
by  mistake,  VI,  81-84.    See  also  Mis- 
take, 
by  undue  influence,  VI,  75,  78-81.    See 

also  Undue  Influence, 
contents,  VI,  89. 
form,  VI,  87-104.     See  also  Form,  of 

a  will, 
incorporation  by  reference,  VI,  89-96. 
See  also  Incorporation  by  Ref- 
erence, 
legislatures    may    prescribe    regula- 
tions governing  the,  VI,  42,  43. 
signing,   VT,   87-89.     See  also  Signa- 
ture, to  a  will, 
on   findings    of    court   in    action    tried 

without  jury,  X,  163. 
on  verdict,  X,  195. 
ought  to  be  appropriate  to  judgment  to 

be  enforced,  X,  554. 
prevention  of,  by  death,  X,  557,  558. 
return  of  writ,  X,  565. 
sales,  VII,  110,  366;  X,  565,  509-512. 
sheriff,  right  of, 
to  bond  of  indemnity  from  judgment 

creditor,  X,  562,  563. 
to  break  in,,  when,  X,  563,  564. 
residence,  rule  in  regard  to,  X,  563, 
564. 


sometimes^  spoken  of  as  giving  lien,  IV, 

135. 
stay  of, 

by  appeal,  X,  195. 

by  supersedeas,  X,  197. 

by  writ  of  error,  X,  196,  197. 
writ  of,  form  of,  XIV,  738. 

Executive    Department,    I,    4,    195-197. 

See  also  President, 
as  created  by  Constitution,  XI,  40,  492. 
distribution  of  powers  of  government, 

XI,  20,  115-121. 
executive  power,  XI,  117. 
limitations  of  due  process,  XI,  309,  310. 
military  powers  vested  in,  XI,  311,  312. 
taxes,    levying   and    collection   of,    XI, 

310. 

Executor.    See  also  Administrator, 
defined,  VI,  142;  XV,  211. 
accounting  by,  VI,  169,  182,  183. 
action  against,  VI,  161,  162,  173. 
action  by, 
for  fraud  and  deceit,  VI,  160. 
for  injuries  to  personal   estate,   VI, 

158,  159,  162. 
for  personal  injuries  to  testator,  VI, 

158,  160,  162,  163. 
on  contracts,  VI,  159,  162,  163. 
to  collect  assets,  VI,  161-164. 
acts  of, 
before  grant  of  letters  testamentary, 

VI,  152-154. 
rules  governing,  VI,  143. 
where    subsequently    will    was    de- 
clared void,  VI,  153,  154. 
administrator  distinguished  from,   VI, 

143,  144. 
an  officer  of  court,  VI,  143. 
appointment  of,  VI,  143,  144,  151,  152. 
evidenced    by    letters    testimentary, 

VI,  151,  152. 
relates    back    to    time    of   testator's 
death,  VI,  152. 
attachment     of    property     by,     or     of 
property  in  hands  of,  X,    434, 
435. 
bond  of,  VI,  150,  151;  XTV,  674,  675.   See 

also  Bonds, 
co-executors,  VI,  178-180.    See  also  Co- 
executors, 
compensation  of,  VI,  182. 
contracts  of,  VI,  169. 
deed  of,  VI,  172. 
de  son  tort,  VI,  153;  XV,  213. 
discharge  of,  VI,  182,  183. 
duty  of,  VI,  4,  155,  161-164. 
to  administer  the  estate,  VI,  157,  161. 
to  bury  the  deceased,  VI,  173. 
to  collect  and  recover  possession  of 
assets,  VI,  155,  157,  158,  161-164. 
to  pay  debts  and  legacies,  VI,  173- 
178. 
entitled    to   possession    of    real    estate 
during  administration,  VI,  155. 
exemption  of,   from  garnishment  pro- 
ceedings, X,.477,  480. 
foreign  representative  of,  VI,  180,  181. 


634 


INDEX 


113 


Executor — Continued. 

inventory  and   appraisal   by,   VI,    160, 

161. 
judgment  against,  VI,  169. 
jurisdiction  of,  VI,  143.. 
lease  of,  VI,  222,  223. 
Uability  of,  VI,  161,  167,  171-178. 
arising  from, 
acts  of  the  deceased,  VI,  171,  172. 
from  his  own  acts,  VI,  172;  173. 
extent  of,  VI,  171-173. 
for, 

active  wrongdoing,  VI,  172. 
contracts  of  decedent,  VI,  171. 
negligence,  VI,  172. 
payment  of  debts  and  legacies,  VI, 

173-178. 

waste,   mismanagement  or  breach 

of  duty,  VI,  167. 

not   liable    for    loss    sustained    from 

f  '.  mistake  of  law,  when,  VI,  161. 

management  of  estate  by,  VI,  165-171. 

cannot  ratify  invalid  transactions,  of. 

testator,  .VI,  17l. 
care,  skill  and  diligence  required,  VI, 

165,  166. 
funds, 

-  deposit   of,    in  bank  which   after- 
wards fails,  effect  of,  VI,  165. 
must  be  kept   separate  from  offl- 

cer's  personal  funds,  VI,  165. 
must  not  be  used  by  officer  in  own 
business,  VI,  165. 
good  faith  required,  VI,  165. 
investments,  VI,  166. 
of.  business   of   deceased,   VI,    166, 

167. 
property  of  the  estate,  keeping  of, 

VI,  165. 
settlement  of  partnership  interest, 
VI,  167. 
mortgage  of  real  property  by,  VI,  169. 
oath  of,  VI,  150. 
payment  by, 
of  allowance   for  support  of   widow 

and  minor  children,  VT,  173. 
of  claims  against  estate,  VI,  174-176. 

filing  of,  before,  VI,  174,  175. 
of  debts,  VI,  173-178. 
appropriation  of  assets,  order  and 

priority  of,  VI,  178. 
due  workmen,  VI,  174. 
of  expenses, 

of  administration,  VI,  173. 
of  funeral,  VI,  173,   174. 
of  last  sickness,  VI,  174. 
of  judgment,  VI,  175. 
of  legacies,  VI,  173-178. 
of  rent,  VI,  174. 

of  specific  legacies,  VI,  176,  177. 
contribution    from    holders,    when, 
VI,  177. 
priority  under  statute,  VI,  173,  174. 
time  allowed  for,  VI,  175. 
powers  of, 
as  conferred  by  will,  VI,  156;  XV,  213. 
discretionary,  VI,  156. 
qualifications  of,  VI,  150,  151. 


removal,  of,  VI,  154,  155. 
resignation  of,  VI,  154. 
sale  of  personal  property  by,  VI,  16,8, 
169. 
license  from  court  to  sell,  VI,  156,  168. 
purchaser  at,  title  of,  VI,  154,  169. 
sale  of  real  property-by,  VI,  169-171. 
essential    that    court    have   jurisdic- 
tion, VI,  170. 
executor  cannot  purchase  at  sale,  VI, 

170,    171. 
procedure,  VI,  169,  170. 
title  of,  VI,  152,  168. 
Executory  Contracts,  insurable  inter- 
est in  case  of,  XIV,  136. 

Executory  Devise, 

defined,  V,  171,  180. 

after  a  life  estate,  V,  167. 

attitude  of  English  courts,  V,  185. 

bad,  when,  V,  217. 

changed   to   contingent   remainder,   V, 

153. 
contingent  remainder, 
i  changed  to,  V,  153. 

never  construed,  V,  159. 

preferred  to,  V,  160,  161. 
defeated  when,  V,  180. 
effect  of  creation,  V,  185,  186. 
executory  devisee  not  party  to  common 

recovery,  V,  181. 
first  known  case,  V,  161. 
origin  of,  V,  161,  180. 
tends  to  perpetuities,  V,  185. 
Exemplary  Damages.     See  also  Dam- 


defined,  XIV,  19,  20. 
against   a  principal   for  agent's   acts, 
XIV,  23-25. 
acts    malicious    or    wanton    within 

scope  of  agency,  XIV,  23. 
distinction  between  corporations  and 
natural  persons   in  application 
of  rule,  XIV,  24,  25. 
allowance  of  costs  and  attorney's  foes 
regarded  as,    when,    XIV,    107, 
108. 
considered  as  double  punishment  when, 

XIV,   21,   22. 
doctrine  of,  XIV,  19-21. 

objections  to,  20-22. 
given, 
in  actions   for  assault  and  battery, 
libel  and  slander,  malicious  ar- 
rests and  prosecutions,  and  se- 
duction, XIV,  20. 
in   addition    to    compensatory    dam- 
ages, xrv,  19. 
in  vindictive  actions,  XIV,  20. 
when  act  causing  injury  is  done  will- 
fully   or    maliciously    or    with 
gross  negligence,  XIV,  19. 
idea  of, 
inconsistent   with   sound  legal  prin- 
ciples, XIV,  21. 
mitigation  of,  XIV,  22. 
not   allowed   in   cases    of   mere   negli- 
gence, XIV,  19! 
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Exemptions.    See  Taxation;  Execution. 

in  bankruptcy,  XII,  281-2S2. 

waiver  in  bill  or  note  of,  VIII,  25. 

Expatriation.    See  also  Naturalization. 

defined  and  explained,  XI,  447-451. 

doctrine  ot'  perpetual  allegiance,  XI, 
447,  448. 

methods  of,  XI,  449,  450. 

naturalization,  XI,  449. 

treaties  recognizing,  XI,  448,  449. 

when,  not  effected,  XI,  450,  451. 

Expert  Opinion,  as  evidence,  when,  X, 
353-355.  See  also  £:xpert  Testi- 
mony. 

Expert  Testimony,  X,  353-356;  XIV, 
322,  323. 

admissible  as  evidence,  when,  X,  353. 

based  upon  hypothetical  questions,  il- 
lustration of,  X,  354. 

expert  and  opinion  evidence  in  eminent 
domain,  XI,  387,  388. 

expert  witness, 
must  base  his  opinion  upon  undis- 
puted facts  or  facts  assumed  to 
exist,  X,  353,  354. 
one  with  special  or  technical  knowl- 
edge of,  or  training  in,  matter 
upon    which    opinion    is    ex- 
pressed as  an,  X,  353. 
qualification  of,  question  of  fact  for 

court,  X,  353. 
who  is  an,  X,  353. 

evidence  of  experts  on  infringement  of 
trademarks,   XII,    505. 

how  presented,  X,  353-355. 

hypothetical  questions,  XIV,  322. 
how   to  be   answered   by  physician, 
XIV,  322. 

legal  matters  as  subject  of,  X,  355. 

medical  matters  as  subject  of,  X,  354, 
355. 

physicians  as  witnesses,  XIV,  322-325. 

value  as  subject  of,  X,  355. 

not  admissible  to  explain  non-technical 
words  in  unfair  competition 
cases,  XII,  538. 

Exoneration, 

in  equity,  VII,  97,  98. 

right  of  surety  to,  VIII,  197,  225-228. 
defined,  VIII,  197,  225,  226. 
basis   of,    hardship   on   surety,   VIII, 

225. 
distinguished     from     surety's     right 
against  creditor,  VIII,  227,  228. 
equitable  right  of,  VIII,  225. 
right  of  surety  to  compel  creditor  to 
sue  debtor,  Vpil,  228. 

Explosion, 

loss  by,  expressly  excepted  in  fire  In- 
surance policy,  XIV,  233,  235, 
236. 

what  is  an,  XIV,  235,  236. 

Explosives, 

contracts  in  violation  of  provision, 
I,  480. 

keeper  of  explosives  an  insurer,  II,  415. 


liability  for  damage  from,  11,  415-417. 
negligence   in   leaving,    in   places   fre- 
quented by  children,  II,  415. 
sale  of,  II,  416. 
storing  of,  II,  416,  417;  Xin,  217. 

Exports,  Congress  may  not  levy  duty 
on  goods  exported  from  state, 
XI,  145,  491. 

Ex  Post  Facto  Laws,  I,  237. 

defined,  XI,  261. 

applies  only  to  criminal  prosecutions, 

XI,  323. 

constitutional  provision  against,  XI,  21, 

91,  191,  260-263,  323,  490. 
diEtinctionj>  between   retrospective  law 

and,  XI,  261,  263. 
prohibition  in  state  constitutions,  XI, 

190. 
states  prohibited  from  passing,  XI,  93. 
term  not  applicable  in  insurance  cases, 

XIV,  175. 

Express  Companies, 
Congress  may  regulate,  XI,  146., 
delivering     interstate     shipments     en- 
gaged in  interstate  commerce, 

XII,  212. 

delivery  of  goods  to  express  wagons, 

XIII,  45. 

exclusive  contract  with  railroad  allow- 
ing only  one  company  on 
trains,  XIII,  29. 

may  require  valuables  to  be  sealed  in 
certain  manner,  XIII,  55. 

need  not  accept,  what,  XIII,  34,  36,  37. 

not  required  to  perform  all  kinds  of 
service,  XIII,  16. 

personal  delivery  of  shipment,  XIII,  96, 
97. 

railway  express  messengers,  Xm,  91, 
92. 

transportation  of  goods  by,  held  to  be 
commerce,  XII,  209. 

Express  Contracts,  I,  368,  369,  370. 

Express  Trusts, 

definitions  of,  VU,  121,  122,  243,  244. 
aotiye,  VII,  121,  122,  283. 
creation  of,  VII,  243-261. 
acceptance   by   trustee  unnecessary, 

VII,  260,  261. 
acts  and  formalities  necessary,  VII, 

244. 
by  will,  VII,  140,  249,  250. 
formality,  requirement  of,  VII,  249. 
requirement     of     the     Statute     of 
Wills,  VII,  249. 
charitable.  VII,  121. 
consideration   necessary,   when,   VII, 
250-252. 
"good"  or  "meritorious"  consider- 
ation,   not   sufficient,   VII,   252. 
valuable    consideration    necessary, 
VII,  252. 
formality  necessary,  VII,  246. 
in  New  York,  VII,  285,  286. 
intentionally  created  by  act  of  party, 
VII,  120. 
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Express  Ti'usts,  creation  of — 
Continued. 
intent   of   person   making:  will,   VII, 

245,  246. 
language  necessary,  VII,  244. 
notice   to  and   acceptance  by   bene- 
ficiary, VII,  255. 
of  personal  property,  VTI,  125,  126. 
precatory   expressions,   VII,    244-246. 
defined,  VII,  245. 
intent  of  testator,  VII,  245,  246. 
relation  of  parties,  VII,  245,  246. 
private,  VII,  121. 
public,  VII,  121. 

savings  bank  trusts,  VII,  255-260. 
death  of  depositor,  VII,  257,  260. 
deposit,   when  creating,    VII,    255- 

257. 
intent,  VII,  256,  257. 
Statute  of  Frauds,  writing  necessary 
under,  VII,  125,  126,  246,  247. 
what  writing  will  satisfy,  VII,  248, 
249. 
tentative  trust,  VII,  257-260. 
transfer  of  the  property  by  owner, 
VII,  252-255. 
makes    himself    trustee,    VTI,    254, 
255. 
evidence  of,  VII,  254,  255. 
"savings  bank"  trusts,  VII,  254. 
of  land,  necessity  of  writing,  VII, 

252. 
of  personal  property,  VII,  252,  253. 
duties  of  trustees  under,  VII,  130-132. 

Extortion, 

a  crime.  III,  72;  XV,  96. 

of  money  not  robbery,  m,  221. 

Extradition,  III,  277;  XI,  106-109;  XII, 

150-153. 
constitutional  provisions  for.  III,  277. 
crimes  not  subject  to,  XII,  151-153. 
foreign.  III,  279,  280. 
for  preliminary  hearing.  III,  273. 
ground  for.  III,  277. 
interstate,  III,  277-279. 
mode  and  scope  of,  XII,  151. 
of  bankrupts,  XII,  286,  287. 
of  criminals,  XII,  150-153. 
of  fugitive,  I,  235. 

terms  of,  fixed  by  treaties,  XII,  151. 
treaties  of,  effect  of, 

annexation    of    sovereign    state    on, 
XII,  126. 

war  on,  XII,  178. 

Extralateral  Right,  VI,  407,  437-451. 
in  mining  claims, 
apex  right  or  dip  right,  explained,  VI, 
439,  440.    See  also  Apex;  Veins, 
burden  of  proof  to  establish,  VI,  451. 
continuity  and  identity  of  vein  nec- 
essary, VI,  451. 
extent  apd  direction  of,   depend  upon 

position  of  apex,  VI,  440. 
"intralimital"    or   "intraliminal"    right 

distinguished   from,   VI,    440. 
on  broad  lodes,  VI,  449,  450. 
on  secondary  vein,  VI,  447,  448. 


placer    locations    do    not    possess,    VI, 

440. 
under  federal   acts   of  1866   and   1872, 

VI,  407,  440-443. 
where, 
end  line  and  side  line  are  crossed  by 

vein,  VI,  445. 
end    line    only    Is    crossed    by    vein 

terminating  within   claim,  VI, 

447. 
end   lines    converge    in    direction    of 

dip,  VI,  441,  443,  444. 
end  lines  diverge  in  direction  of  dip, 

VI,  444,  445. 
parallel    end    lines    are    crossed    by 

vein,  VI,  441,  443. 
side  line  only  is  crossed  by  vein,  VI, 

446. 
side  lines  are  crossed   by  vein,   VI, 

446. 

Extraordinary  Remedies,  X,  567-627. 
See  also  Certiorsiri,  Writ  of; 
Habeas  Corpus,  Writ  of;  Man- 
damus, Writ  of;  Prohibition, 
Writ  of;  Quo  Warranto  Pro- 
ceedings. 

analogies  of,  in  equity,  X,  569-571. 

at  common  law,  X,  567-569. 

bar  to 
an  ordinary  remedy  a,  X,  584-586. 
another  remedy  must  be  adequate  to 

be,  X,  586-588. 
remedy  in  equity  not,  X,  588,  589. 
statutory  remedy  generally,  X,  586. 

costs  in,  X,  591. 

discretion  of  court  in  issuing,  X,  589, 
590. 

motion  for  leave  to  file  petition,  X,  577. 

petitioner  for,  must  come  into  court 
with  clean  hands,  X,  569. 

proceedings  in,  how  and  when  begun, 
X,  577,  578. 

purpose  of,  X,  567,  568. 

the  trial,  X,  590,  591. 

Factor.    See  also  Broker, 
defined,  IV,  132,  284. 
appointment  of,  IV,  284. 
as  agent,  IV,  275,  284-286. 
duties  and  liabilities  of,  IV,  285. 
implied  powers  of,  IV,  284. 
liens  of,  IV,  132,  133,  286. 
may  maintain  trespass,   trover  or  re- 
plevin, rv,  286. 
may  sue  upon  contract,  when,  IV,  286. 
powers  of,  may  be  limited,  IV,  284. 
rights  of,  TV,  235,  286. 
skill  required,  IV,  285. 

Factory  Mutual  Fire  Insurance,  XIV, 
215: 

Facts, 

allegation  of,  X,  63.  See  also  Allega- 
tions. 

collection  of,  in  preparation  for  action, 
X,  17. 

conclusion  of,  not  required  in  plead- 
ings, X,  63,  219,  220. 


637 


116 


INDEX 


Facts — Continued. 

evidence  of,  not  required  in  pleadings, 

X,  63. 
evidential,  X,  218,  2i9,  280,  283,  284,  347, 
348,    405.      See   also   Evidential 
Pacts, 
false  representation  of,  I,  410. 
finding  of,  by  Judge,  X,  145. 
forgotten  facts,  VII,   423,  424. 
in  equity  action,  X,  211,  220,  248,  265, 
267. 
admission  of  facts,  X,  211,  248. 
binding  on  parties,  wlien,  X,  267. 
demurrer  admits  of  facts  pleaded,  X, 

248. 
how  to  be  stated,  X,  212. 
irrelevant  facts,  X,  265. 
issues  of  fact,  VII,  1;  X,  211,  213. 
statement  of  facts  in  pleadings,  X, 

212-220. 
ultimate  facts,  X,  211,  214,  218,   219, 
246. 
Irrelevant,  inadmissible  in  evidence,  X, 

284,  285. 
issue  of, 

trial  by  jury  of,  X,  590,  591. 
law  of  sister  state  or  foreign  country, 

I,  403,  408. 
mistake  as  to.    See  Mistake,  of  fact, 
pleading  of,  X,  97,  98,  212-220. 
question  of,  in  jury  trials,  XI,  255. 
questions  of  law  and  fact,  X,  425-428. 
See  also  Questions  of  Law  and 
Fact, 
relevant,  admissibility  of,  X,  289. 
review  of,  on  appeal,  XI,  258,  500. 
statement  of  involves  conclusion  of  law, 

I,  407. 
statement    of,    necessity    for    full,    by 

client  to  his  attorney,  X,  105. 
ultimate,  X,  211,  214,  218,  219,  246,  283, 
284,  287,  288,  405.     See  also  Ul- 
timate Facts. 

Failure  of  Issue.    See  also  Dying  With- 
out Issue, 
definite,  V,  177,  204,  205. 
indefinite,  V,  177,  204,  205. 

"dying  without  issue  him  surviving," 
,      V,  181. 
limitations  upon,  V,  204-206. 

Fair  Comment, 

in  actions  for  defamatory  statements 
whether  privileged,  II,  272-275. 

Falsa    Demonstratlo    Non    Nocet,   doc- 
trine of,  applied,  VI,  86. 

False  Imprisonment, 
defined,  II,  20;  III,  99. 
a  misdemeanor.  III,  99. 
corporation  liable  in  damages,  IX,  167. 
damages  for,  XIV,  5,  55,  87,  109. 
allowance  of  costs  and  attorney's  fees 

in     computing    damage,     XIV, 

109. 
Interest  allowed  in  computing,  when, 

XIV,  87. 


mental  suffering  as  element  of  dam- 
age in,  XIV,  55. 
setting  aside  verdict  of  jury  in  ac- 
tions for,  XIV,  5. 

distinguished  from  malicious  prosecu- 
tion,  II,   310,   311. 

force,  ni,  100,  101. 

jailer  not  liable  for,  when,  III,  39. 

leave  and  license  in,  II,  44,  45. 

national  banks  liable,  IX,  443. 

ofllcer  of  the  law  who  exceeds  author- 
ity, ni,  101. 

of  passenger  for  refusing  to  pay  fare, 
XIII,  54. 

parent  not  guilty  of.  III,  101. 

recovery  from  one  guilty  of  the  tort  of, 

VII,  374,  384,  385. 

by  convict  compelled  by  prison  labor 

contractor  to  work  on  holiday, 

VII,  385. 

by  free  negro  compelled  to  work  as 

slave,  VII,  384,  385.- 
by  one   wrongfully  held   as  lunatic, 

VII,  384. 
by   person    who    paid   Illegal   fee    to 
sheriff,  VII,  396. 

right  of  action,  I,  510. 

school,  teacher  not  guilty  of,  HI,  101. 

statute  extinguishing  right  of  action 
for,  after  right  accrued,  effect 
of,  xn,  53. 

False  Tokens, 
defined.  III,  186. 
use  of.  III,  185,  186. 

False  Pretense, 

obtaining  property  by.  III,  18,  187-207; 
XV,  95. 
goods  must  be  obtained  ^y  pretense, 

ni,  202. 
indictment  for,  VII,  296. 
intent.  III,  205,  206,  207. 
to  defraud,  IH,  205,  206. 
to    obtain    the    property.    III,    206, 
207. 
intention,  statement  of,  m,  195,  196. 
interest  acquired.  III,  190. 
opinion  or  belief.  III,  196,  197. 
distinction    between    opinion    and 
statement  of  fact.  III,  196. 
pretense,  the.  III,  190,  192,  200-205. 
by  conduct.  III,  200,  201. 
effectiveness  of,  III,  202-204. 
falsity  of.  III,  190-192. 
form  of,  ni,  192. 
kinds  of,  used,  III,  202. 
promise  as.  III,  192,  193. 

remoteness  of.  III,  204,  205. 
property  obtained.  III,  188,  189. 
puffing  statements,  III,  197-199. 
representations.       See     also     State- 
ments, under  this^  heading, 
as  to  existing  facts.  III,  194. 
as  to  past  facts.  III,  194. 
as  to  the  future.  III,  193-195. 
reckless.  III,  207. 
securing  of  goods  under,  liability  for, 
II,  204. 
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Falie     Pretense,     obtainins     property 
hy^-Continued. 
statements,  whether  within  the  stat- 
ute, III,   194-196,    197,   198,   199, 
200,  201,  202,  204. 
statutes  creating  crime,  III,  187,  188. 
original   English   statute.    III,    187, 

188. 
passed  to  remedy  defect.  III,  187. 
trial  for,  III.  271. 
venue  In,  III,  271. 

False  Representations.    See  Fraud. 

obtaining  property  by,  liability  for,  not 
discharged  In  bankruptcy,  XII, 
307,  309. 

Farming.     See  Agriculture. 

Federal  Constitution.  See  Constitution 
of  the  United  States. 

Federal  Courts,  I,  220-246.  See  also 
Circuit  Court;  Circuit  Court  of 
Appeals;  Commerce  Court; 
Consular  Courts;  Courts  of 
Customs  Appeals;  District 
Court;  Supreme  Court;  United 
States  Court  for  China. 

admiralty  Jurisdiction  of,  I,  220,  240. 

appeal  in  criminal  cases  by  writ  of  er- 
ror, III,  333,  335,  336. 

are  superior  courts,  I,  222. 

attachments  in,  I,  241. 

common  law  in,  I,  242,  243. 

compensation  of  judges  of,  XIII,  329. 

concurrent  jurisdiction,  I,  229,  230. 

criminal  jurisdiction  of,  111,266,268,269. 

equity  jurisdiction  and  practice,  I,  240, 
244-246. 

establishment  of  Inferior,  I,  220,  248. 

evidence  applied  In,  I,  243,  244.  ' 

exclusive  jurisdiction  of,  I,  224-229.  See 
also  Exclusive  Jurisdiction. 

executions  in,  I,  241. 

federal  judgments,  I,  241,  242. 

federal  judicial  power,  I,  220,  221. 

in  criminal  cases,  I,  240.  _ 

in  issuing  writ  of  habeas  corpus,  I,  235. 

injunction  by,  to  restrain  state  courts, 
I,  231. 

jurisdiction  of  the,  I,  192,  210,  220,  221, 
222-224. 

military  and  naval  courts,  I,  221,  322- 
324. 

pleadings  and  practice  in,  I,  240,  242. 

powers  of  the,  I,  220,  222-224,  230-232, 
234-236. 

state  decisions  and  laws,  I,  219,  237- 
240. 

subjecting  federal  officers  to  control,  I, 
196. 

Supreme  Court  of  the  United  States,  I, 
247. 

territorial  and  insular  courts,  I,  222, 
310-322. 

title  to  land,  I,  ^40. 

varioua,  and  jurisdictions,  I,  247-362. 

Federal  Government.  See  Government 
of  the  United  States. 


Federal  Law, 

In  relation  to  common  law  and  state 
jurisprudence,  I,  220-246. 

judgment  of  state  court  involving  ques- 
tion under,  I,  252. 

Federal  Mining  Act  of  1866,  VI,  395,  400, 

405-407,  440-443. 
list  of  states  under,  VI,  397. 
Placer  Act   of  1870   amended    the,   VI, 

405,  406. 
provisions  of,  VI,  405,  406. 
superseded  by  Act  of  1872,  VI,  405,  407. 
supplemented  by  state  and  territorial 

legislation,  VI,  397. 

Federal    Mining    Act   of   1872,   VI,    395, 

407,  408,  438,  443,  444. 
amended    and    supplemented    Federal 

Mining  Act  of  1866,  VI,  407. 
supplemented    in    minor    respects    by 

Congress,   VI,    408. 
the  present  law  of  mining,  VI,  407. 

Fee, 

defined,  V,  6,  55,  74. 

absolute,  V,  180. 

at  common  law  one  could  not  grant 
and  annex  conditions  repug- 
nant to,  V,  182. 

base,  V,  62-65.     See  also  Base  Fee. 

conditional,  V,  64.  See  also  Condi- 
tional Fee. 

determinable,  V,  62-65.  See  also  De- 
terminable Fee. 

in  incorporeal  hereditaments,  V,   61. 

interest  in  real  property  less  estate,  V, 
6. 

may  be  implied  by  a  grant,  V,  56. 

necessity  of  word  "heirs,"  V,  55-58,  84. 

upon  a  fee,  V,  175,  185. 

Fee  Simple, 

devise  of  lands  held  in,  under  Statute 

of  Wills,  YI,  34. 
estate  in,  V,  55-61;  XV,  242. 
alienation  of,  V,  58,  59. 

condition  in  restraint,  V,  59,  107. 
right  recognized  as  Inherent,  V,  58, 
105. 
curtesy,  V,  58. 

des(!ends  to  heirs  upon  death,  V,  59. 
divided    into    successive    estates,    V, 

148,  149. 
dower,  V,  58. 

forfeited  for  treason,  V,  58. 
incidents  of,  V,  58,  59. 
legal  conception  of,  V,  148. 
liability  for  debts  of  deceased  owner, 

V,  59-61. 
necessity  of  word  "heirs,"  V,  55-58. 
See  also  Fee. 
in  incorporeal  hereditaments,  V,  61. 
Fees, 
bin  or  note  drawn  with  agreement  to 

pay,  VIII,  33,  34. 
for  copyright  with  Registrar  of  Copy- 
right, 
recording  an  assignment,  XII,  465. 
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Fees,  for  copyright — Continued. 
renewal.  XII,  465. 
in  case  of  t>hotographs,  XII,  465. 
for  registration  of  trademarks,  XII,  519, 
of  attorneys,  I,  41,  44;  IX,  473,  478. 
allowance  of,  in  computing  measure 
of  damages,  Xrv,  103-109. 
in  action, 
for  breach  of  warranty,  XrV,  103, 

104. 
for      contribution      against     co- 
surety, xrv,  105. 
for  false  imprisonment,  XTV,  109. 
for  falsely  obtaining  goods,  XIV, 

107. 
for  malicious   prosecution,   XIV, 

109. 
for  tort,  xrv,  106-109. 
of  attachment,  XIV,  105. 
on  breach  of  contract,  XIV,  105. 
on  covenants  of  Indemnity,  XIV, 

104,  105. 
to     recover     indemnity     against 
principal,  XIV,  105,  106. 
regarded  as, 
compensatory  damages,  when,  XIV, 

106,  107. 
punitive  damages,  when,  XTV,  107, 
108. 
where  plaintiff  is  secondarily  liable, 
XIV,   105,   106. 
recovery  of,  in  action  on  fire  insurance 

poUcy,  XIV,  242. 
Feigned  Diseases, 

duty  of  physician  In  cases  of,  XIV,  328, 
329. 
to  observe, 
objective  symptoms,  XIV,  328. 
subjective  symptoms,  XTV,  328. 
object  of,  xrv,  327.. 
•what  are,  XIV,  327. 
Fellow-Servant  Doctrine.    See  also 'Fel- 
low-Servants; Master  and  Serv- 
ant, 
defined,  n,  440,  442;  xn,  257. 
common  law  rule  abolished  by  work- 
men's   compensation    acts,    II, 
471. 
reason  for  the,  II,  442,  443. 
respondeat  superior  rule  does  not  ap- 
ply under  the,  II,  440. 
risks  assumed,  examples  of,  n,  441,  442, 

note, 
Fellow-Servants.    See  also  Fellow  Serv- 
ant Doctrine;  Master  and  Serv- 
ant; Vice-Principal, 
receiver  liable,  IX,  476. 
who  are,  XV,  67. 
anomalous  co-servants,  II,  448. 
common    employment,    what    consti- 
tutes, n,  443,  444,  452. 
"different  department,"  test,  II,  450, 

451. 
distinction     between     vice-principal 
and  fellow-servant,  II,  459,  460. 
grade  or  rank  of  servant,  test  of,  II, 
460,  461,  463. 


in  employments  other  than  railroads, 

H,  446,  447. 
In  railroad  service,  H,  444-446. 
"superior  rank"  test,  II,  448-450,  462, 

463. 
tests,  II,  448-452,  463. 
vice-principal  doctrine,  n,  459-464. 
Felony.     See   also  particular  felonies, 

1.  e..  Murder,  Treason,  etc. 
defined,  HI,  4;  XV,  73. 
criminal  jurisdiction  of  federal  courts, 

m,  268. 
extradition  for,  XI,  107.  ' 

indictment  for,  m,  296. 
Feme  Covert,  will  of,  VI,  35,  51-54,  123. 

See  also  Married  Women. 
Feme  Sole, 
marriage  of,  IX,  418. 
property  rights  of,  ni,  443. 
Fences, 

defined,  V,  343.  ! 

as  an  easement,  V,  369. 
as  boundaries,  V,  334. 
obligation  to  fence,  V,  343-346. 
parol  agreement  to  remove  fence,  V, 

398. 
proper  kind  of  fence,  V,  346. 
statutes  in  regard  to,  V,  346. 
Feoffee  to  Use,  V,  126;  Vn,  231. 
Feoffment.    See  also  Deeds, 
defined,  V,  43,  403,  404. 
feoffee  defined,  V,  43. 
feoffor  defined,  V,  43. 
"give"  proper  technical  term,  V,  404. 
livery  of  seisin,  V,  43,  404;  VH,  472. 
nature  of,  VII,  472. 
seal  used  instead  signature,  V,  404. 
Statute  of  Uses,  effect  of,  V,  404. 
Ferae  Naturae, 
title  to, 
animals  by  pursuit  and  capture,  IV, 

7-9. 
trespasser   on  land   cannot   acquire, 
IV,  11. 
Ferries, 
carrying  of  owner  and  goods  on,  Xin, 

49. 
contract    of    ferry    company    to    lease 

boats,  rx,  122. 
interstate, 
rate    of   fare    of,    regulation    of,    by 

states,  xn,   218. 
transportation  of  goods  -and  passen- 
gers  over,   as  interstate  com- 
merce, xn,  210. 
intrastate, 
transportation  of  interstate  passen- 
gers over,  XII,  219. 
municipal  power  to  collect  tolls,  xm, 

168. 
Feudal  System, 

landlord  under  the,  VI,  199,  200. 
lease  for  years  under,  VI,  203. 
uses  as  an  attack  on,  V,  130. 
vlUeins,   V,   16. 
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Feudal  System — Continued. 
wardship,  V,  15.    See  also  ■Wardship- 
wills  of  personal  property  under.VI,  35, 
Fictions,  to  gain  jurisdiction,  by  an- 
cient English  courts,  X,  11. 
Fictitious  Payee, 
defined,  VIII,   62; 
of  paper,  when  treated  as  payable  to 

bearer,  Vin,  53,  54. 
Fidelity  Insurance,  XIV,  129. 
Fiduciary  Relations.    See  Attorney  and 
Client,     Guardian    and    Ward, 
Parent    and    Child,    Physician 
and     Patient,     Principal     and 
Agent,  Trusts  and  Trustees. 
Fieri   Facias,  Writ  of,  X,  555. 
Fifteenth  Amendment,  XI,  52,  53,  158, 

193,    218,    219,  .503,  _504. 
Fifth  Amendment,  XI,  44,  245,  246,  259, 
260,  266,  267,  272,  275,  277,  340, 
499,  500. 

Figures, 

combination  of  numerals  as  trademarK, 

Xn,  486. 
Financial  Condition,  false  statement  of, 
obtaining  loan  of  money  by,  XII,  300. 
refusal  of  discharge  in  banltruptcy  for, 
XII,  299-301. 
under  amendment  to   federal  bank- 
ruptcy law  of  1903,  xn,  295,  299, 
300. 
to  mercantile  agencies,  XII,  301. 
finder  of  lost  property,   VII, '419,   420; 

XrV,  116,  117. 
Finding, 

of  animals,  IV,  131,  132. 
of  property, 
lien  of  finder,  IV,  130-132. 
title  by,  IV,  13-20;  XV,   152. 
abandoned  chattels,  IV,  13. 
aerolite  or  meteorite,  IV,'  15. 
as  affected  by  ownership  of  the  soil, 

IV,  14-16. 
hidden  property,  IV,  17,  18. 
in  receptacle  of  another,  IV,  17,  18. 
lost  property,  IV,  13,  14. 
finder     who    lost     may     recover 

against  second  finder,  IV,  14. 
misappropriation    of,    when   lar- 
ceny, rv,  13. 
possession  against  all  tlie  world 
except  true  owner,  IV,  13. 
mislaid  property,  IV,  16,  17. 
possession  in  proprietor  of  bank, 
car,  hotel,  house  or  shop  when, 
IV,  16,  17. 
treasure  trove,  iV,  15,  16;  XV,  152. 
Fines, 

defined,  I,   213,  224,  225;  V,  15,  16. 
and  recoveries,  V,  405,   406.     See  also 

Common  Recoveries, 
constitutional  provision  forbidding  ex- 
cessive, XI,  44,  500. 
excessive,  XI,  190. 


Incidents  of  tenure  by  knight  service, 

V,  34.    . 
in  criminal  cases,  ni,  5,  284. 
nature  and  operation  pf,  VEI,  472. 
sometimes  made  liens  on  land,  IV,  157. 
Statute  De  Donis,  effect  of,  V,  406. 
under  feudal  system,  V,  16. 

Fire, 

defined,  XIV,   227-231. 

action  against  water  company  for 
spread  of  fire,  XIII,  24. 

destruction  of  buildings  to  prevent 
spread  of  fire,  XIV,  6. 

duty  of  municipal  corporation  to  pre- 
vent conflagrations,  XIII,  230. 

effect  of,  on  payment  of  rent  by  ten- 
ant, VI,  295,  296. 

fire  boat,  city  liable  for  injury  to  vessel 
by,  XIII,  378-380. 

fire  officials,  Xin,  230,  375,  376. 

from  negligent  operation  of  fire  en- 
gine, XIII,  375. 

liability  for  damage  for  spread  of,  II, 
409-413. 
caused  by  negligence,  II,  409,  410. 
due  to  third  person's  failure  to  act, 

II,  130,  131. 
from    back    fire    started    to    protect 
property  from  approaching,  n, 
412,  413. 
from  failure  to  act  on  part  of  plain- 
tiff,  n;   184. 
under  conditions  that  caused  flr& 
to   spread   beyond    control,    II, 
136,  395. 
from  sparks  from  chirtiney  of  steam 

plant,  II,  411,  412. 
from  sparks  from  locomotive,  II,  183, 
412. 

no  admiralty  jurisdiction  in  case  of  fire 
starting  on  shore  spreading  to 
ship,  XIV,  296. 

powers  of  municipality,  XIII,  161,  214, 
217,  218. 

protection  of,  XI,  301,  302. 

whether  tenant  under  lease  liable  for 
rent  of  buildings,  V,  328,  329. 

Fire  Escapes, 

breach  of  statutory  duty  to  provide, 
liability  for,  II,  155,  156. 

defective  or  unsafe,  liability  of  land- 
lord for  injuries  from,  VI,  276, 
277. 

neglect  to  furnish,  liability  of  landlord 
for  injuries  due  to,  VI;  276,  277. 

right  of  tenant  to  enjoin  use  of  build- 
ing for  lack  of,  n,  155. 

Fire  Insurance, 

action  by  administrator  or  executor  on 

contract  of,  VI,  163. 
action  on  policy  of,  XIV,  249-251. 
declaration,  form  of,  XIV,  708,  709. 
provision  of  New  York  standard  tor, 

XIV,  249,  250. 
time  commences  to  run,  when,  XIV, 
250,  251. 
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Fire  Insurance,  action  pn  policy  of — 

Continued. 

time  witliin   wliich  action  must   be 

commenced,  XIV,  249-251. 

"twelve   months   next   alter    fire," 

clause  construed,  XIV,  250,  251. 

assignment  in,  XIV,  189-193.     See  also 

Assignees,   in  lire  insurance, 
business  of,  organization  of,  XIV,  216, 
co-Insurance,  XIV,  219,  220. 

permitted,  when,  XIV,  219. 
company    paying    loss,    subrogated    to 
right  of   insured   against   per- 
sons causing  fire,  VIII,  220,  221. 
covenant  to  insure  by  mortgagor,  VIH, 

344,  345. 
covers  but  single  loss,  XIV,  269. 
creditor,     right    of,    to    insurance    Of 
debtor,  XIV,  208,  209. 
after  loss,  XTV,  209. 
exemption     of     insurance     money. 
When,  Xrv,  209. 
before  loss,  XIV,  208,  209. 
does  not  run  with  land,  XIV,  190. 
"entire"  policy,  term  construed,  XIV,  216. 
"factory  mutual,"  XTV,  215. 
floating  or  running  policies,  insurable 

interest  in,  XTV,  139. 
foreclosure  proceedings,   effect  of,  on, 

XIV,  218. 
"if  with  the  knowledge  of  the  insured 
foreclosure  proceedings  be  com- 
menced,"     clause      explained, 
XIV,  218. 
increasing  of  risk, 
dangerous  substances  as,  XIV,   222, 
223. 
"any  usage  or  custom  to  the  con- 
trary notwithstanding,"  clause 
explained    and    applied,    XIV, 
222. 
provision    of    standard    policy    re- 
garding, XTV,  222. 
Invalidates  policy,   when,  XTV,    220- 
223. 
increased    by    any    means    within 
knowledge  and   control  of  in- 
sured, XIV,  220. 
insured     conducts     himself    negli- 
gently, XIV,  221. 
making  repairs,  when  considered  as, 
XIV,  221. 
insurable  interest, 

of  mortgagee,  VIII,  335,  345. 
of  mortgagor,  VIII,  344. 
insurable  interest  in  property,  XTV,  132- 
140. 
insuflicient  interest,  when,  XIV,  137, 

138. 
time  when  interest  must  exist,  XTV, 
138-140. 
insured  need  not  disclose  facts  about 
which   company  has   made  no 
inquiry,  XIV,  160. 
liloyd's  Association,  XIV,  215. 
location  in,  XIV,  216,  217. 

clause  relating  to  location  construed 
strictly,  XIV,  217. 


temporary  removal,  effect  of,  on  con- 
tract, xrv,  217. 
loss, 
appraisal  of,  XIV,  241,  242. 
magistrate's     certificate,     furnishing 

of,  in  case  of,  XTV,  249. 
notice  of,  XIV,  246-248. 
option  of  insurer  to  rebuild  in  case 

of,  XIV,   242,   243. 
proof  of,  XIV,  246-248. 
flUng  of,  XIV,  251. 
satisfactory    proof,    as    defined   by 

authorities,   XIV,   248. 
sixty  days'  provision,  XIV,  247,  248. 
statements  in,  effect  of,  XTV,  248. 
requirements  which  may  be  made  by 
insurer    subsequent    to,    XIV, 
24S,  249. 
total,  what  constitutes,  XTV,  245,  246. 
loss  by  fire,   what  amounts   to,   XIV, 
227-231.  ■ 
consequential  injury,  XTV,  229-231. 
destruction  of  property  by  water, 

XTV,  229,  231. 
Hadley  v.  Baxendale,  rule  of,  XTV, 

229,  230. 
loss   from   theft  during  fire,   XTV, 

231. 
provisions  of  New  York  standard 
form  relating  to,  XTV,  229. 
fire,  defined,  XIV,  227. 
friendly  fires,  XIV,  228,  229,  236. 
hostile  fires,  XIV,  228,   229,   236,  276. 
"no  hostile  fire  existed,"  term  ex- 
plained, XIV,  275. 
spontaneous    combustion,    when    not 
considered  as  fire,  XIV,  227. 
losses    expressly    excepted,    in   policy, 
XIV,  231-237. 
loss  by, 

explosion,  XTV,  233,  235,  236. 
by  friendly  fire,  XTV,  236. 
by  hostile 'fire,  XIV,  236. 
fire   causing  an   explosion,   XTV, 

236. 
what  is  an  explosion,  XTV,  235, 
236. 
fall  of  building, 
caused  by  fire,  XIV,  237. 
previous  to  fire,  XIV,  237. 
insurrection,  XIV,   231. 
lightning,  XTV,  236,  237. 
military  power,  XIV,  232. 
neglect  of  insured,  XIV,  236. 
order  of  civil  authorities, 
by  fire  on  account  of  unsanitary 
condition  of  building,  XIV,  234. 
to  prevent  spread  of  conflagra- 
tion, XIV,  233. 
riot,  XTV,  231,  232. 
theft,  during  or  subsequent  to  fire, 

XIV,  234,  235. 
war,  XTV.  231,  232. 
making  repairs  on  property,  when  con- 
sidered as  increasing  risk,  XTV, 
221. 
measure  of  damages  in,  XTV,  241-246. 
appraisal  of  loss,  XIV,  241,  242. 
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Fire    Insurance,   measure  of  damages 
in — Continued. 
option  of  insurer  to  rebuild,  XIV,  242, 

243. 
under  "valued  policy  laws,  XIV,  243- 
246. 
misrepresentation  and  failure  to  com- 
municate facts,  I,  405. 
novation  in,  XIV,  190,  191. 
on  mortgaged  property,  XIV,  218. 
effect     of     foreclosure     proceedings, 
Xrv,  218. 
opposition  to,  xrv,  129. 
origin  of,  XIV,  128. 
other  insurance, 
by  terms  of  policy  usually  not  per- 
mitted, XIV,  218,  219. 
"in   whole   or   in   part,"    clause    ex- 
plained and  applied,  XIV,  219. 
when  second  policy  is  void,  effect  on 

first  policy,  XIV,  218. 
where  separate  interests  are  insured, 

allowed,  XIV,  219. 
"whether  valid  or  not,"   clause  ex- 
plained and  applied,  XIV,  218. 
over-insurance,  danger  of,  XIV,  218. 
ownership    of  property   insured,   XIV, 
217,  218. 
change  of  ownership,  effect  of,  XIV, 

217. 
cloud  on  title,  effect  of,  on,  XIV,  217. 
"sole  and  unconditional  ownership," 
clause  how  construed,  XTV,  217. 
policy  of, 
breach  of,  effect  of,  XIV,  216. 
cancellation  of,  XIV,  238-241. 
complete,  when,  XIV,  241. 
five  days'  notice  of  proposed  can- 
cellation by  insurer,  XIV,  141, 
238. 
notice  of, 
form  of,  XIV,  239. 
sufficiency  of,  XIV,  239,  240. 
repayment   of  unearned  premium, 

XIV,   240,   241. 
right  of,  reservation  of,  in  policy, 
XIV,  239. 
construed  most  strongly  against  in- 
sured, JCIV,  223. 
form  of,  xrv,  216. 
reformation  of,  in  equity,  XIV,  178, 

179. 
repugnancy  in,  when,  XIV,  223. 
writing    in,    controls    part   which    is 
printed,  XIV,  222,  223. 
proof  of  loss,  filing  of,  estoppel  of  com- 
pany to  assert  that  proof  was 
not  filed  in  time,  when,  XIV,  175. 
"riders"  explained,  XTV,  176. 
right  to  insurance  money  after  loss  re- 
garded as  vesting  in  insured, 
XIV,  209. 
"sole    and    unconditional    ownership," 

clause  explained,  XIV,  217. 
subrogation  in,  Vin,  345;  XIV,  158-169. 
Bee  also  Subrogation. 


vacancy  of  premises,  effect  of,  on  pol- 
icy of,  XIV,  223-226. 
"be  or  become,"  term  as  used  con- 
strued, XIV,  225. 
"by  removal  of  owner  or  occupant," 

clause  construed,  XIV,  225. 
ten    days'    vacancy    provision,    XIV, 

224. 
"vacant  or  unoccupied,"  clause  con- 
strued, XIV,  225,  226. 
when    not    considered    as    interstate 

commerce,  XII,  214. 
"whether  Intended  for  occupancy  by 
owner  or  tenant,"  clause  con- 
strued, XIV,  224. 
"value    policy"    laws    explained,    XIV, 

138,  243-246. 
"void,"  term  construed  in  relation  to, 

xrv,  216. 
warranties  in,  XIV,  155. 
"whether  valid  or  not,"  clause  In  re- 
gard   to    other    insurance    ex- 
plained, xrv,  218. 
Firearms.     See  Weapons. 

First  Amendment,  XI,  44,  196,  197,  227, 
235,  236,  499. 

"First  In  Time,  First  In  Right,"  maxim 
appUed,  VI,  342,  354,  361.     . 

Fish, 

corporation  held  liable  for  taking  sal- 
mon unlawfully,  IX,  175. 

fisheries  on  high  sea,  rights  of  nations 
in,  XII,  141. 

fishing  not  considered  as  commerce, 
XII,  214. 

future  catch  of,  whether  there'  may  be 
sale  of,  IV,  293,  294. 

in  nets, 
action  of  trespass  fo^reventing  the 

taking  of,  IV,  I,  8. 
larceny  of,  IV,  7.     ' 
sea-lion  escaped  from  captivity,  title 

in  fisherman  capturing,  IV,  9. 
title  to,  IV,  7,  8. 

regulation  of  fisheries  on  high  sea, 
treaties  respecting,  XII,  142. 

Fisheries,  oyster,  XI,  112. 

Fixtures, 

defined,  V,  8;  VI,  261,  262,  278. 

agreement  of  parties  in  respect  to  cre- 
ating, VI,  263.  ' 

agricultural,  VI,  267,  278. 

annexation,  character  of,  VI,  263-265. 

barn  when  not  a  fixture,  VI,  263. 

by  annexation  to  real  estate,  V,  8,  11. 

chattels  attached  to  soil,  whether,  IV,  2. 

creation  of,  by  statute,  VI,  263. 

description  of  premises  in  a  lease  car- 
ries use  of,  VI,  261. 

domestic,  VI,  267. 

doors  and  windows  as,  VI,  264. 

engines  and  boilers  installed  in  mills 
as,  VI,  264. 

intention  of  parties  in  annexing  chat- 
tels to  land. 
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Fixtures,   intention  of  parties — 
Continued. 
as  affecting,  VI,  262,  263. 
to  be  determined  how,  VI,  262,  263. 
landlord's  right  to,  -when,  VI,  265,  278. 
machinery  as,  VI,  264. 
nursery  stock  as,  VI,  264. 
parties,    relation    of,    as    determining 

what  are,  VI,  265. 
questions  concerning,^  4ifising  between,  • 
grantor  and  grantee  of  land,  VI,  265. 
heir  and  administrator  or  executor, 

VI,  265.      . 
landlord  and  tenant,  VT,  266-269,  278, 

289,  290. 
mortgagor  and  mortgagee,  VI,  265. 
remainderman  and  one  who  has  life 

interest,  VI,  265. 
vendor  and  vendee,  VI,  265. 
removal  of, 
by  agreement,  VI,  268. 
conditions  of,  VI,  268,  269. 
reasonable  time, 
allowed  to  a  tenant  at  will  after 

notice,  VI,  268. 
what  is,  VE,  268,  269. 
tenant's  right  to,  VE,  268,  289,  290. 
without  serious  damage,  VI,  264,  269. 
rules  _f or  determining,  VI,  262,  263. 
intention  of  parties  as  affecting,  VI, 

262. 
their  application  to  relation  of  land- 
lord and  tenant,  VI,  266-269. 
rules  of  rented  property  in  regard  to, 

VI,  261. 
statues,  when,  VI,  262,  263. 
status  of  property  whether,  V,  8. 
taken  by  eminent  domain,  XI,  356. 
test  of,  VI,  261,  262. 
trade,  VI,  264,  ^266,  267.    See  also  Trade 

FixtureSw 
trover,  action  of^^fe)r  removal  of,  when, 

X,  43,  44.    " 
vases,  when,  VT,  262,  263. 
windmill,  when  not  a  fixture,  VI,  263. 
Flag  of  United  States,  XI,  297;  Xn,  492. 
Floating  or  Running  Policies,  insurable 

interest  in,  XIV,  139. 
Flood  Insurance,  XIV,  129. 
Flood  Waters,  appropriation  of,  VI,  332, 

333. 
"Floor,"  The,  XIH,  414-416. 
Florida, 

constitution  of,  XI,  60. 
purchase  of,  V,  25;  XI,  95,  178. 
Flotsam,  Jetsam  and  LIgan,  IV,  19. 
Fly  Wheel  Insurance,  XIV,  129. 
Food, 

adulterated,  HI,  18,  19,  81;  XI,  145. 
federal  laws  relating  to,  I,  204,  282,  290, 

480. 
Implied   warranty  in  the   sale   of,   IV, 
405-407. 
does  not  apply  to  sale  of  food  for  ani- 
mals, IV,  407. 


means  of  knowledge  the  basis,  IV, 

406. 
of  dealers,  IV,  405,  406. 
in  provisions,  IV,  405,  406. 
sale  to  dealers,  IV,  407. 
may  be  taken  by  eminent  domain,  XI, 

364. 
meats,  XI,  147. 
misbranded,   may  be  seized,   when,   I, 

204,  224,  225. 
ordinance  forbidding  the  covering  fruit 
with  colored  netting,  XIII,  181. 
power  of  Congress  "to  prohibit"  impor- 
tation and  interstate  transpor- 
tation, XI,  147. 
Pure  Food  and  Drugs  Act,  XII,  260,  261. 
sale    of    unwholesome    provisions,    XI, 

295. 
Football,  killing  of  player,  m,  138,  139. 
Forbearance  to  Sue,  when  considera- 
tion.    See  Consideration. 
Forcible  Entry  and  Detainer,  I;  198. 
defined,  n,  56. 
action  of,  X,  51,  53,  54. 
complaint  in,  form  of,  XTV,  717,  718. 
force  necessary,  X,  54. 
landlord  is  criminally  liable  for,  when, 

VI,  313. 
lies  for  recovery  of  land  taken  bV  force, 

X   54 
right  to,  II,  56,  58. 
trespass,  action  of,  for,  II,  56-58. 
Foreclosure, 
bills  to  redeem  trust  property  under, 

Vn,  354. 
effect  of,  on  fire  insurance  policy,  XIV, 

218. 
of  mortgage,  Vn,  155,  156. 
proceedings,  VII,  40,  41,  146., 
suit  by  mortgagee,  VIII,  400-411. 
defenses,  VIH,  404,  405. 
non-maturity  of  debt,  VIII,  405. 
Statute  of  Limitations  no  defense 

to  debt,  VIII,  405. 
validity   of  mortgage   may  be  at- 
tacked, Vni,  405. 
ear-marks  of  a  proceeding  in  rem, 

Vni,  400. 
jurisdiction  of  courts,  VIII,  401,  402. 
equity  courts  had  originally,  only, 

VIII,  401. 
law  courts   permitted   to   exercise, 
by  statute,  VIII,  401. 
origin  and  nature   of  remedy,  VIII, 

400,  401. 
parties  to  the  suit,  VIII,  402,  403. 
personal  judgment,  VHI,  410,  411. 
procedure,  VIII,  404. 
bill    need    not    set    out    mortgage 

word  for  word,  VIII,  404. 
complaint,  VIII,  404. 
relief  granted,  VHI,  405-407. 
strict  foreclosure,  VIII,  400. 
the  foreclosure  sale,  VIII,  407-409. 
application'  of  proceeds,  Vm,  409, 

410. 
deed  by  court,  VIII,  409. 
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Foreclosure,  suit  by  mortgaBee — 
Continued. 
duty   of   court   otBoer  to   conduct, 

fairly,  Vin,  407. 
sale  incomplete  until  confirmed  by 
court,  Vni,  408. 
Foreign    Affairs.     See   also   Ambassa- 
dors;   Charge   d'Affalres;   Con- 
suls;    Envoys     Kxtraordinary; 
Ministers  Plenipotentiary, 
administered  by  foreign  office,  XII,  154. 
Foreign  Attachment,  xn,  19-21. 
judgment, 

binding  only  as  to  property  within 

jurisdiction,  XII,  20. 
not  a  personal  judgment,  XII,  20. 
jurisdiction  of  court  in,  XII,  20. 
notice, 
by  mailiiig  to  last  known   address, 
xn,  20^ 

by  publication,  XII,  20. 
Foreign  Corporations,  VT,  57;  VIII,  133; 

IX,  285-291;  X,  435;  XI,  112,  407, 

408,  416;  XII,  9,  214,  215. 
Foreign  Government,  recognition  of,  I, 

209.  ^ 

Foreign  Judgments, 
do  not  constitute  a  record  lilce  domestic 

judgments,  VII,  465. 
effect  given  to,  VII,  464;  IX,  269. 
full  faith  and  credit  to,  Vn,  465,  466. 
of  foreign  courts,  Vn,  464. 
of  prize  captures,  VII,  463,  464. 
Foreign     Laws,    interpretation    of,     a, 

question  of  fact,  VIII,  424. 
Foreign  Receivers,  IX,  479,  480. 
Foreign  Relations, 
constitutional    power    of    the    United 

States  government,  XI,   85,  88, 

96,  97. 
power  of  President  in  respect  to,  XI, 

121,  127,  130,  493,  494. 
secretary  of  state   in   conducting,  XI, 

126. 
Foreigners.    See  Aliens. 
Foresight  Rule,  II,  116. 
Forests,  public,  XI,  302. 
Forfeitures,  I,  224,  225,  533. 
discharge  of  lien  by,  IV,  164,  165. 
equity  will  not  enforce,  VII,  182,  183. 
of  real  property  for  crime,  V,  507,  508. 
penalties  and,  relief  in  equity,  VII,  180. 
Forgery, 

defined,  III,  241,  246;  IX,  453, 454;  XV,  96. 
act  necessary,  in,  246-250. 
acts  which  are  not.  III,  246. 
actual  loss  not  essential  to,  III,  250. 
a  defense  to  title  of  bill  or  note,  VIII, 

123. 
alteration  of  instrument,  III,  247,  248. 

See  also  Alteration  of  Instru- 
ments, 
a  misdemeanor  at  common  law,  III,  241. 


by   an    agent   whether   principal   may 

ratify,  IV,  198,  199. 
for  which  the  bank  is  liable,  IX,  454, 

455. 
for  which  the  bank  not  liable,  IX,  455. 
indictment  for,  III,  297,  300,  340. 
in  its  relation  to  banking,  IX,  453-456. 
instrument  forged,  the,  HI,  241-246. 

alteration.  III,  247,  248. 

at  common  law,  lit,  241. 

efficacy.  III,  242-244.' 

instrument  void  on  face.  III,  244. 

resemblance  of  forged  to  genuine  in- 
strument, III,   244-246. 
Intent  in.  III,  246,  250,  251. 
of 

bill  of  exchange.  III,  241,  247. 

bill  of  lading,  HI,  241. 

bond,  ni,  241. 

deeds.  III,  241. 

endorsement,  vni,  134. 

fictitious  name,  III,  244,  248. 

judicial  process.  III,  241. 

letters  of  credit.  III,  241. 

magistrate's  order,  m,  241. 

parish  register,  m,  241. 

promissory  notes.  III,  15,  241,  246. 

seals,  III,  242. 
■   signature,  VIII,  14. 

stamps.  III,  242. 

transfers  of  stock,  in,  241. 

presupposes  genuineness,  III,  242. 

signing,  false.  III,  244,  248-250. 

transfer    of    stock    upon    a    forged 
power,  IX,  231-233. 
uttering  forged  instrument,  HI,  251. 

Form, 

non-essentials  as  to,  of  bills,  checks  or 
notes,  VIII,  54-57. 

ante-dated,  vm,  55,  56. 

date,  Vrn,  54,  55. 

place  of  payment,  VTII,  56. 

post-dated,  Vin,  55,  56. 

seal,  vrn,  56,  57. 

value  received,  Vin,  56. 
of  wiU,  VT,  87-104.    See'also  Execution, 
of  will. 

Formal  Contracts,  I,  367. 

Formation, 

of  contracts,  I,  376-496. 
of  corporations,  IX,  26-46.    See  also  De 
Facto  Corporations;  Incorpora- 
tion. 
Constitution  does  not  authorize  nor 
forbid  Congress  to  create.  IX. 
40. 
creation  by  implication  or  consolida- 
tion, IX,  39. 
creation  by  special  act,  IX,  29-32. 
creation    under    general    laws,     IX 

.32-39. 
irregularly  and  defectively  organized, 

IX,  47-63. 
power  of  federal  government,  IX.  39- 

41. 
sovereign  sanction,  IX,  26-28. 
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Former  Judgment.    See  Judgment,  aa 
res  judicata. 

Forms, 
account, 
assignment  of,  XTV,  59S. 
receipt  in  full,  XIV,  606. 
acknowledgment, 
by  attorney  in  fact,  XIV,  628. 
by  husband  and  wife,  XIV,  628. 
by  individual,  XIV,  628,  629. 
certificate  of,  by  foreign  notary,  XIV, 
647. 
administrator, 
application  for  letters  testamentary, 

XIV,  744,  745. 
bonds  of,  with  oath,  XIV,  670,  671, 
aflldavit,  XIV,  680-682. 
of  garnishment,  XIV,  681. 
to  extend  chattel  mortgage,  XIV,.660. 
agreement, 

between     employer     and     employee, 

XIV,  589. 
creating  an  agency,  XIV,  587,  688. 
for,- 
bearing     expenses     of     litigation, 

XIV,  589,  590. 
commission,  XIV,  587,  588. 
erection  of  building,  XIV,  585,  686. 
renewal  of  loan,  XIV,  594,  595. 
sale  of  patent,  XIV,  591,  692. 
sale  of  personalty,  XIV,  692. 
submission     to     arbitration,     XIV, 

683. 
subscription   to  church,   XIV,   586, 

687. 
support  of  parent  by  child,   XIV, 
590,  591. 
reviving  an  outlawed  debt,  XIV,  788, 
789. 
answer, 

in  code  pleading,  XIV,  701. 
to  pleading  in  equity,  XIV,  699. 
appeal  bond,  XIV,  672. 
arbitration,  agreement  for  submission 

to,  XIV,  583. 
assignment,  XIV,  696-603. 
for  benefit  of  creditors,  XTV,  596-598. 
of; 
account,  XIV,  596. 
Judgment,  XIV,  599. 
lease,  XIV,  600. 
mortgage,  XtV,  600,  601. 
patent,  XIV,  601,  602.- 
wages,  Xrv,  603. 
assumpsit,  action  of,  XIV,  704-711. 
attachment, 
affidavit  for,  XIV,  680,  681. 
bond,  XIV,  672,  673. 
writ  in  aid  of,  XIV,  736,  737. 
attorney, 
agreement  with  client  for  bearing  ex- 
penses of  litigation,  XIV,   689, 
690. 
articles    of    co-partnership    between 

attorneys,  XIV,  621,  622. 
power  of,  XIV,  624. 
to  sell  land,  XIV,  663. 


bankruptcy, 
discharge, 
order  for,  XTV,  665,  666. 
petition  for,  XIV,  669,'  670. 
notice  to  creditors,  XIV,  665. 
petition, 
by  creditors,  XIV,  667,  668. 
by  debtor,  XIV,  669,  670. 
proof  of  debt,  XTV,  670. 
biU, 
for, 
divorce,  XIV,  685-689. 
mechanics'  lien,  XIV,  693-697. 
partiOon  of  land,  XIV,  697,  698. 
of, 
exceptions,  caption  and  conclusion, 

XIV,  683,  684. 
exchange,  XIV,  605. 
interpleader,  XTV,  691-693. 
lading,  XIV,  603,  «04. 
bills  and  notes,  XIV,  603-606. 
bonds,  XTV,  607-611,  671-677. 
appeal  bond,  XIV,  672. 
attachment    proceedings,    XTV,    672, 

673. 
conservator's  bond,  XIV,  674. 
contractor's  bond,  XIV,  607. 
court  bonds,  XIV,  671-677. 
for  money  loaned,  XIV,  609,  610. 
injunction  bond,  XIV,  675,  676. 
of  oflJcers  of  corporation,  XIV,  608. 
breach  of  promise  to  marry,  action  for, 

xrv,  709,  710. 
briefs,  XIV,  684,  685. 
carriers, 
complaint  for  loss  of  goods,  XIV,  702, 

703. 
declaration  in  action  for  damages  to 
personal  property,  XTV,  714. 
case,  action  on,  XIV,  712-716,  727,  728. 
change  of  venue,  petition  for,  XIV,  744. 
chattel  mortgage,  XIV,  667-661. 
affidavit  to  extend,  XTV,  660. 
statutory  form,  XIV,  660,  661. 
check,  xrv,  605. 

certificate  of  protest,  XIV,  604. 
codicil  to  will,  XIV,  746. 
complaint, 
for  deceit  in  sale  of  personalty,  XIV, 

702. 
for  loss  of  goods  by  carrier,  XTV,  702, 

703. 
in  forcible  detainer,  XTV,  717,  718. 
in  libel,  XIV,  703. 
conservator's  bond,  XTV,  674. 
conveyancing  forms,  XIV,  628-664.    See 

also  under  "deeds,"  post, 
corporations, 
affidavit  of  incorporation,  XIV,   611, 

612. 
bonds  of  officers,  XIV,  608. 
certificate   of   dissolution,   XIV,    612, 

613. 
change  of  name  of  corporation,  XIV, 

613,  614. 
notice  of, 
meeting  of  stockholders,  XIV,  614, 
615. 
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Forms,   corporations — Continued,. 
organization,  XIV,  615. 
proxy  to  vote,  Xfv,  615. 
statement  of  incorporation,  XIV,  615, 
616. 
costs,  agreement  to  bear  expenses  of 

litigation,  XIV,  590. 
creditors, 
notice  to,  in  banlcruptcy,  XIV,  665. 
petition  by.  In  banltruptcy,  XIV,  667, 
668. 
debt, 
agreement     reviving     an     outlawed, 

XIV,  788,  789. 
proof  of,  in  bankruptcy,  XIV,  670. 
debt,  action  of, 
declaration,  XIV,  716. 
plea  of  nil  debet,  XIV,  728. 
debtor,     involuntary    petition     of.     In 

bankruptcy,  XIV,  669,  670. 
declaration  in  pleading, 
caption  for, 
additional  counts,  XIV,  703. 
amended  declaration,  XIV,  704. 
amendment    to    declaration,    XIV, 
705. 
in  action, 
-      of  assumpsit,  XFV,  704-711. 
of  debt,  XIV,  716. 
of  ejection,  XTV,  716,  717. 
of  replevin,  XIV,  718,  719. 
of  trespass, 
for  personal  assault  with  special 

damages,  XIV,  719,  720. 
for  trespass  against  personalty, 

XIV,  720,  721. 
to  land  vi  et  armls,  XIV,  720,  721. 
of  trover,  XIV,  721. 
on   covenant,    for  breach   of  war- 
ranty, XrV,  715,  716. 
on  fire  insurance  policy,  XIV,  708, 

709. 
on  the  case,  XIV,  711-715. 
deeds,  XTV,  629-638. 
bond  for  deed,  XIV,  608,  609. 
deed  of  gift,  XIV,  629. 
mining  deed,  XIV,  630. 
quitclaim  deed,  XIV,  631,  632. 
release  deed,  XIV,  633. 
statutory  form,  XIV,  632,  633. 
trust  deed,  XIV,  634-636. 
warranty  deed,  XIV,  636-638. 
statutory  form,  XTV,  638. 
to  joint  tenants,  XIV,  638. 
demurrers,  XIV,  721,  722. 
general  demurrer,  XIV,  721,  722. 
special  demurrer,  XIV,  722. 
depositions, 
dedimus     for     oral     interrogatories, 

.    XIV,  677. 
dedimus  notice,  XIV,  678. 
deposition  certificate,  XIV,  678,  679. 
deposition  notice,  XIV,  679. 
divorce,  bill  for,  XIV,  685-689. 
dower, 
assignment  of,  XIV,  745,  T46. 
release  of,  XIV,  747,  748. 
draft,  XTV,  605. 


easement, 
creating  of,  forms  for  use  in,  XTV, 

639-642. 
in  party  wall,  creating  of,  XIV,  639- 

641. 
of  light,  creation  of,  form  used  for, 
XTV,  638. 
ejectment,  action  of,  XIV,  716,  717. 
equity,  orders  in,  XIV,  699,  670. 
equity  pleading, 
answer,  XIV,  699. 
bill, 
for  divorce,  XTV,  685-689. 
for  meclianics'  lien,  XIV,  693-697. 
for  partition  of  lahd,  XTV,  697-698. 
of  interpleader,  XIV,  691-693. 
injunction,  writ  of,  XIV,  700,  701. 
mortgage  foreclosure,  XIV,  689-691. 
orders  in  equity,  XIV,  699,  700. 
summons,  XIV,  700. 
error, 
assignment  of,  XIV,  682,  683. 
writ  of,  XIV,  685. 
execution,  writ  of,  XTV,  738. 
executor, 
application  for  letters  testamentary, 

XIV,  744,  745. 
bond  of,  XrV,  674,  675. 
fire  insurance, 
action  on,  declaration  in,  XIV,  708, 

709. 
policy  of,  XIV,  216. 
forcible  entry  and  detainer,  complaint 

In,  XIV,  717,  718. 
foreclosure  proceedings,  XIV,   689-691, 

698. 
garnishment, 
affidavit  of,  XTV,  681. 
answer  in  action  of,  XIV,  728,  729. 
demand,  XIV,  718. 
summons,  XTV,  735. 
gift,  deed  of,  XIV,  629. 
guaranty,  XIV,  616-618. 
for  goods  purchased,  XTV,  617^ 
for  money  loaned,  XIV,  617,  618. 
of  fidelity  of  employee,  XIV,  616,  617. 
of  rent,  XIV,  618. 
guardian  and  ward, 
conservator's  bond,  XTV,  674. 
petition   for   conservator,   XIV,    746, 
747. 
habeas  corpus, 
petition  for,  XIV,  740,  741. 
writ  of,  XIV,  741,  742. 
husband  and  wife,  articles  of  separa- 
tion of,  XrV,  645,  646. 
in  bankruptcy,  Xn,  ,330. 
information   filed  by  individual,    XIV, 

742. 
injunction, 
injunction  bond,  XIV,  675,  676. 
writ  Of,  XrV,  700,  701. 
interpleader,  bill  of,  XIV,  691-693. 
judgment, 
assignment  of,  XIV,  699. 
judgment  note,  XIV,  605. 
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Forms — Continued. 
landlord, 
notice  by, 
of    termination    of    tenancy,    Xrv, 

656,  657. 
to  quit  for  non-payment  of  rent, 

xrv,  656. 
to  terminate  tenancy  at  will,  XIV, 
657. 
leases, 

apartment    lease,    short    form,    XIV, 

646,  647. 
assignment  of  lease,  XIV,  600. 
farm  lease,  Xrv,  651-654. 
ground  lease,  XIV,  648-651. 
lease  of  personal  property,  XIV,  655, 

656. 
mining  lease,  XIV,  654,  655. 
letters  testamentary,  XIV,  744,  745. 
marriage  settlements,  XIV,  642-645. 
master  and  servant, 

agreement    between    employee    and- 

employer,  XIV,  589. 
assignment  of  wages  due  or  to  be- 
come due,  XIV,  603. 
guaranty    for    fidelity    of    employee, 
XIV,  616,  617. 
mechanics'  lien, 

bill  for,  XIV,  693-697. 
notice  of,  XIV,  698,  699 
mining,  "^ 

deed,  XIV,  630. 
lease,  XIV,  654-655. 
mittimus,  XIV,  742-744. 
money  loaned, 

bond,  XIV,  609,  610. 
guaranty  for,  XIV,  617,  618. 
pledge  of  chattels  as  security,  XIV, 
623. 
mortgage, 

agreement  for  renewal  of  loan,  XIV, 

594,  695. 
assignment  of,  XIV,  600,  601. 
chattel,  XIV,  657-661. 
farm  lease,  with  mortgage  covenants, 

xrv,  651-654. 
foreclosure    proceedings,    XIV,    689- 

691,  698. 
of  real  property,  XTV,  661,  662. 
release  of,  XIV,  662,  663. 
notaries, 

acknowledgment  by,  XIV,  628,  629. 
notice, 

by  landlord, 
of    termination    of    tenancy,    XTV, 

656,  657. 
to  quit  for  non-payment  of  rent, 

XIV,  656. 
to  terminate  tenancy  at  will,  XIV, 
657. 
by  tenant, 

of    termination    of-  tenancy,    XIV, 

657. 
of  termination  of  tenancy  at  will, 
xrv,  657. 
of, 
mechanics'  lien,  XTV,  698,  699. 
motion,  XTV,  723,  724. 


of  indictments,  in,  304,  337-340. 

options,  xrv,  618,  619. 

order  for  discharge  in  bankruptcy,  XTV, 

665,  666. 

parent  and  child,  agreement  for  sup- 
port of  parent  by  child,   XIV, 
590,  591. 
partition  of  land,  bill  for,  XTV,  697,  698. 
partnership, 
articles, 
of  admission  of  new  partner,  XIV, 

620,  621. 
of  co-partnership,  XIV,  619,  620. 
certificate  of,  XIV,  622. 
dissolution  of,  XIV,  622. 
party  walls,   creation  of  easement  in, 

xrv,  639-641. 
patents, 
agreement  for  sale  of,  XTV,  591,  592. 
assignment  of, 
after  issuance  of  letters,  XIV,  602. 
before  issuance  of  letters,  XIV,  601, 
602. 
personal  injuries,  declaration  in  action 
for,  xrv,  713,  714. 

petition,  

for    discharge    in    bankruptcy,    XTV, 

666,  667. 
plea, 

of, 
lis  pendens,  XIV,  730,  731. 
nil  debet  in  actions  of  debt,  XTV, 

728. 
non  assumpsit,  with  affidavit  and 

set-oflT,  XIV,  726,  727. 
non  est  factum,  in  action  of  cove- 
nant, xrv,  728. 
non-joinder  of  defendant,  XTV,  731. 
non-ownership,  XIV,  731. 
not  guilty, 
in  action  of  trespass,  XTV,  729. 
in  action  of  trover,  XIV,  729. 
in  action  on  the  case,  XTV,  727, 
728. 
nul  tiel  corporation,  XTV,  731. 
puis  darrein  continuance,  XTV,  732. 
release,  XTV,  732. 
replication  de  injuria,  XTV,  732,  733. 
son  assault  demesne,  XIV,  733. 
Statute  of  Frauds,  XIV,  733. 
Statute  of  Limitations,  XIV,  734. 
to  jurisdiction  of  court,  Xrv,  730. 
want  of  capacity  of  plaintiff  to  sue, 
xrv,  730. 
pleading, 
abstract  of,  XIV,  682. 
assignment  of  errors,  XIV,  682,  683. 
bill  of  exceptions,   caption  and  con- 
clusion, xrv,  683,  684. 
declarations,  XIV,  703-721.     See  also 

Declaration, 
pleas,  xrv,  726-734.    See  also  Plea. 

pledge,  

of  chattels  asL  security  for  loan,  XIV, 
623. 
power  of  attorney, 
in  general,  Xrv,  624. 
to  sell  land,  XIV,  663. 
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Forms — Continued. 
praecipe,  XIV,  734. 
probate  forms,  XIV,  744-750. 
promissory  note,  XIV,  606. 

declaration  in  action   on,   XIV,    710, 
711. 
proxy  to  vote  at  stockholders'  meeting, 

XIV,  615. 
public  officers,  bonds  of,  XIV,  610,  611. 
release, 

general  release  of  all  claims,   XIV, 
624-626. 

mortgage,  XIV,  662,  663. 

mutual  release,  XIV,  626,  627. 

plea  of  release,  XIV,  732. 
removal  of  causes, 

bond  for,  XIV,  676,  677. 

petition  for,  XIV,  724-726. 
rent, 

guaranty  for,  XIV,  618. 

notice  to  vacate  for  non-payment  of, 
XIV,  656. 
replevin,  action  of, 

affidavit,  XIV,  681,  682. 

declaration  in,  XIV,  718,  719. 

plea  of  non  cepit,  XIV,  729. 

writ,  XIV,  738. 
replication  de  injuria,  plea  of,  XIV,  732, 

733. 
restitution,  writ  of,  XTV,  739. 
right  of  way,    form   used   in   creating 

easement  of,  XIV,  641. 
sale, 

agreement   not    to   engage    in    same 
business,  XIV,  584,  585. 

of  business  and  good  will,  XIV,  584. 

of  patent,  XIV,  591,  592. 

of  personal  property, 
agreement,  XTV,  592. 
bill  of  sale,  XIV,  606. 
complaint  for  deceit  in  action  on, 

XTV,  702. 
guaranty  for  goods  purchased,  XIV, 
617. 
scire  facias,  writ  of,  Xrv,  739. 
stock, 

certificate  of,  XIV,  614. 

option  for  sale  of,  XIV,  619. 

pledge  of  shares  of,  XIV,  623,  624. 

subscription  to,  XIV,  616. 
subscription, 

to  church,  XIV,  586,  587. 

to  stock,  XIV,  616. 
subpoena, 

duces  tecum  subpoena,  XIV,  734,  735. 

personal  subpoena,  XIV,  735. 
summons, 

garnishment,  XIV,  735,  736. 

in  equity,  XIV,  700. 

in  law,  XIV,  736. 
trespass,  action  of, 

declarations,  XIV,  719-721. 

plea  of  not  guilty,  Xrv,  729. 
trover,  action  of, 

declaration,  XIV,  721. 

plea  of  not  guilty,  XIV,  729. 


trust, 

declarations,  XIV,  663-665. 

deed,  XIV,  634-636. 
vendor  and  purchaser,. 

ag/eement, 
for  purchase  of  realty  on  install- 
ment plan,  XIV,  594. 
for  sale  of  realty,  XIV,  593. 

option  of  sale  of  realty,  XIV,  618,  (13. 
wages,  assignment  of,  XIV,  603. 
wills,  xrv,  749,  750. 

codicil,  XIV,  746. 

trust  devise,  XIV,  748,  749. 
writ, 

in  aid  of  attachment,  XTV,  736,  737. 

of  error,  XIV,  685. 

of  execution,  XIV,  738. 

of  injunction,  XIV,  700,  701. 

of  replevin,  XTV,  738. 

of  restitution,  XIV,  739. 

of  scire  facias,  XIV,  739. 
Fornication, 
defined.  III,  88. 
guilt  of  person  injured.  III,  13. 

Forward  Contracts,  duty  to  make,  to 
avoid  increasing  damages,  3£IV, 
70,  71,  73. 

Fourteenth  Amendment,  I,  195,  196; 
IX,  20,  21;  XI,  51,  53,  93,  158, 
193-201,  204,  208,  218,  246-249, 
259,  260,  277-280,  286-288,  292, 
332,  340,  359,  368,  377,  421,  424, 
425,  443,  502,  503. 

Fourth  Amendment,  XI,  237,  273,  499. 

France, 

charters  of,  XI,  10. 
constitution,  XI,  9,  65. 
government  of,  XI,  84. 

Franchises, 

abuse  or  misuse  of,  as  creating  a  right 
of  forfeiture,  IX,  280,  281. 

assignability  of  corporate,  IX,  111,  112. 

by  national  government,  IX,  105. 

corporation  may  hold,  IX,  129,  130. 

creation  of,  IX,  26. 

effect  of  dissolution  upon  corporate,  IX, 
283. 

granting  of,  XIII,  145,  146. 

held  by  municipal  corporations,  XIII, 
169. 

may  be  abrogated  or  infringed  by  emi- 
nent domain,  XI,  357. 

may  be  leased,  VI,  201. 

of  public  service  companies,  Xni,  11. 

powers  distinguished  from,  X,  609. 

subject  to  federal  taxation,  XI,  403.. 

taxation  of  corporate,  IX,  105. 

usurpation  of,  by  corporation, 
forfeiture  for,  X,  609. 
quo  warranto  for,  X,  609. 

Frankalmoign, 
tenure  by,  V,  35,  36. 

Frank  Marriage, 
estates  of,  V,  52. 
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Fraternal  Life  Insurance  Companies. 
XIV,  254,  265, 

Fraud,  I,  410-415.  See  also  Statute  of 
Frauds;  Deceit,  Misrepresenta- 
tion. 

defined,  I,  410;  U,  200;  IV,  365-367;  VI, 
75,  76. 

action  for,  issuance  of  writ  of  capias  ad 
respondendum,  X,   637. 

active  attempt  to  deceive,  I,  411. 

acts  and  conduct  intending  to  mislead, 
as,  IV,  366. 

actual  and  constructive,  VII,'  166,  167. 

affecting  the  principal's  obligation, 
surety's  equitable  defense,  VIII, 
232,  233. 

as  a  defense  affecting  title  to  bill  or 
note,  VHI,  123-126. 
efFect  of  Negotiable  Instruments  Law 

on,  Vin,  126,  127. 
In  the  execution,  VIII,  124. 
In  the  inception,  VIII,  124. 
in  the  inducement,  VIII,  125. 
signer  negligent,  VIII,  125,  126. 

as  ground  for  revocation  of  discharge 
in  bankruptcy,  XH,  307. 

attachment  of  property  of  debtor, 
for  fraud  in  contracting  debt,  X,  440- 

442. 
on  account  of  fraudulent  disposition, 
X,  438-440. 

by  guardian,  liability  for,  VI,  193. 

"conceals  itself,"  meaning  of,  as  ap- 
plied to  mining,  Vl,  480. 

cancellation  of  instrument  for,  VII,  7,  8. 

concealment  and  non-disclo$ure  in 
equity,  VEI,  167,  168. 

concealment  when,  IV,  366. 

consent  to  crime  obtained  by,  ni,  11. 

constructive,  VII,  166-169. 
contracts  upon  inadequate  considera- 
tion, VII,  169. 
ratification    and    acquiescence,    VII, 

174,  175. 
transactions,  illegal  or  against  public 
policy,  Vn,  169. 

debts  created  by,  not  discharged  in 
bankruptcy,  XII,  308. 

difficult  to  establish  against  corpora- 
tion, IX,  443. 

dishonest  motive,  I,  413. 

distinguished  from  misrepresentation, 
I,  403. 

doctrines  of  equity  relating  to,  VII,  166, 
167;  XV,  385. 

effect  of,  judgments,  I,  190,  191. 

effect  of,  I,  396,  402,  414,  415. 

equitable  conception  of,  Vn,  164. 

expectant  heirs  and  reversioners,  VTt, 
171,  172. 

failure  to  disclose  truth  when,  IV,  366. 

false  representation  of  fact,  I,  410-412. 
made  with  intention  of  party  acting, 
I,  413,  414. 

false  statement  of  financial  condition, 
Xn,  299-301. 
obtaining  loan  of  money  by,  XII,  300. 


refusal  of  discharge   in  bankruptcy 

for,  XII,  299-301. 
to  mercantile  agencies,  XII,  301. 
fiduciary  relation,  VII,  173,  174. 
fraudulent  representations  as,  rv,  366. 
inadequacy  of  consideration,  VII,  169, 

170. 
Inadequately    treated    under    common 

law,  I,  135. 
inferior  equity  because  of  conduct  of 

holder,  Vn,  208,  210. 
injured  partjr  has  right  to  independent 

of  contract,  I,  414. 
innocent  non-disclosures,  I,  411. 
in    obtaining   personal   jurisdiction,    I, 

207. 
insolvency     and     knowledge     thereof, 
when  sufficient  to  constitute,  II, 
208,  209. 
judgments    obtained    through,    I,    190; 
VII,  66-68,  461,  462,  463;  XII,  110. 
Lord  Chancellor  Hardwicke's  classifica- 
tion of,  VII,  166,  167. 
moral  culpability  in,  VII,  167. 
non-disclosure  by  fiduciaries,  VII,  168, 

169. 
nod  of  head  as,  IV,  366. 
object  of  the   Statute  of  Frauds,   IX, 

312,  313. 
of  obligee,  releases  surety,  when,  VIII, 

263-,26S. 
of  principal,   liability  of   surety,  VIII, 

273. 
passive  non-disclosure  in  fiduciary  re- 
lations, when,  II,  203. 
perpetrated    for    purposes    of    getting 

papers  signed,  III,  247, 
persons   wholly  or.  partially  incompe- 
tent, VII,  170,  171. 
purchase  of  goods  with  intention  not  to 

pay,  I,  412. 
reckless  disregard  of  truth,  I,  412,  413. 
representations  to  commercial  agency, 

I,  409,  414. 
sales  of  personal  property,  rV,  363-372. 
contract  void,  or  voidable,  when,  IV, 

363-365. 
effect  of,  IV,  363-372. 
election  to  hold  fraudulent  buyer,  IV, 

365. 
Innocent  purchaser, 
may  hold  against  original  defrauded 

seller,  IV,  367. 
possession  as  evidence  of  title,  IV, 

370-372. 
without  notice,  IV,  367. 
purchase  of  property, 

during  insolvency  not,  IV,  367. 
lack   of  ability   to   make  payment 

not,  rv,  367. 
with  intention  not  to  pay  for  it  as, 
rv,  366. 
retention  of  possession  by  seller  as 
fraud  on  creditors,  rV,  368-370. 
See  also  Creditors, 
shrewd   business    transactions,    I,    402, 

431. 
shrug  of  the  shoulders  as,  IV,  366. 
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Fraud — Continued. 

silence  alone  not,  IV,  366. 

Statute  of  Frauds  to  prevent  perpetra- 
tion of,  I,  453. 

transfer  of  property  in,  IX,  463. 

unfair  competition,  XII,  637,  538,  546, 
547. 

use  of  the  mail,  XI,  155,  156. 

vacation  of  judgment  for,  X,  538. 

what  constitutes,  I,  410. 

wills,  yi,  75-78. 

words,  spoken  or  written  as,  IV,  366. 

Fraudulent  Conveyances, 

accident  or  mistake,  effect  of,  on,  Xn, 
303. 

creditors,  right  of,  to  bring  action  to 
set  aside,  XII,  364. 

creditor's  suit  to  set  aside,  Vn,  96. 

conveying  one's  property  while  insolv- 
ent, XIV,  212. 

fraudulent  intent  not  always  a  question 
of  fact,  XII,  303. 

fraud  Upon  creditors  consists  of  what, 
XII,  303. 

may  be  avoided  by  trustees  by  an  ac- 
tion, XII,  364. 

refusal  of  discharge  in  bankruptcy  on 
account  of,  XII,  301-306. 
bankruptcy  law,  provisions  of,   XII, 

303. 
in  effect,  any  preference  in  transfer, 

XII,  301,  302. 
subsequent  to  four  months  preceding 
Bling  of  petition  in  bankruptcy, 
XII,  301. 

Statute  of  Elizabeth,  chapter  6,  Eng- 
land, XII,  302. 

Statute  of  Frauds,  acts  within,  XII, 
304. 

transfer  not  fraudulent,  when,  XII.  302. 
303. 

withholding  of  deed  from  records,  ef- 
fect of,  on  four  months'  provi- 
sion of  bankruptcy  law,  XII. 
304. 

Fraudulent  Misrepresentations.  See 
Deceit. 

Free  and  Common  Socage,  V,  17.  22  23 
33,  36. 

Freedom  of  Press,  XI,  232,  233,  234,  235. 
499. 

Freedom  of  Speech, 

Congress  prohibited  from  making  laws 

abridging,  XI,  44. 
constitutional   guaranty,    XI.   232.   233 

499. 

Freehold  Estates, 
defined,  V,  49;  XV,  241. 
cannot  be  in  abeyance,  V,  51,  52. 
estates  less  than  a  freehold,  V,  49,  50. 
grant  of  to  take  effect  in  future,  V  51 
•    148.  '      ' 

must  be  continuous,  V,  52. 
rule  of  Shelley's  Case  does  not  apply. 
V,  89,  90,  92,  93. 


Freeholders, 
aliens  as,  V,  46. 
corporations  as,  V,  46,  47. 
rights  and  privileges  of,  V,  49. 
who  may  be,  V,  46,  47. 
Freight.    See  Bates  and  Carriers. 
Fright, 

recovery  for  physical  illness  resultinsr 
from,  II,  23-33. 
caused  by  negligence   of  defendant, 
II,  24,  26-33. 
from  impact  on  body,  n,  26,  27. 
subsequent  bodily  ailment,  II,  24. 
without  impact  on  body,  II,  27-33. 
caused  by  wilful  or  wanton  tort  of 

defendant,  II,  24-26. 
damages,  assessment  of,  n,  23. 
theories  denying,  II,  24,  25. 
Fructus  Industriales, 
defined,  IV,  3;  V,  315. 
contract    for    sale    of,     when    within 

Statute  of  Frauds,  IV,  427. 
fructus  naturales  distinguished,  V,  315, 

316. 
may  be  levied  on,  V,  317. 
regarded  as  personal  property,  IV,  3; 

V,  7,  316,  317. 
sale  of,  by  parol,  V,  317. 
severed  from  soil,  V,  317. 
Fructus  Naturales, 
defined,  IV,  3;  V,  315. 

fructus  industriales  distinguished,  V, 
315,  316. 

regarded  as  real  property,  rv,  3;  V,  7. 
315,  316. 

rule  as  to,  V,  316,  317. 

sale  or  mortgage,  within  Statute  of 
Frauds,  IV,  427;  V,  316. 

when  severed  considered  as  personal 
property,  V,  317. 

■Fruits, 

contract  for  sale  of,  within  which  sec- 
tion of  Statute  of  Frauds,  IV, 
427,  428. 

whether  real  or  personal  property, 
,IV,  3. 

"Full  Faith  and  Credit"  Clause, 

applied  to  judgments,  XII,  108,  109. 

clause  of  Federal  Cdnstitution,  XI,  104- 
106,  496. 

given  to  records  and  judicial  proceed- 
ings of  states,  XI,  104-106. 

obligations  and  duties  of  the  states.  XI 
104-106. 

"Fundamental  Orders,"  term  constitu- 
tion applied  to,  XI,  4. 

Fundamental  Rights,  constitutional 
guaranties,  XI,  185-337. 

Fungible  Goods, 

sale  of,  rv,  303,  304. 

Funeral  Expenses, 

priority  of,  in  administration  of  estate. 

VI,  173. 

recovery  of  reasonable  expenses,  Vn. 
416,  417. 
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Furniture,  action  of  trover  for  the 
wrongful  conversion  of,  C,  83. 

Future-Acquired  Property.  See  After- 
Acquired  Property. 

Future  Advances,  mortgages  for,  VIII, 
319,  320. 

Future  Earnings,  assignment  of,  I,  509. 

Future  Estates.  See  also  Contingent 
Bemainders;  Estates;  Bemain- 
ders;  Reversions;  Vested  Re- 
mainders. 

alteration  of  interests,  V,  153,  154. 
after  testator's  death,  V,  153,  154. 
before  testator's-death,  V,  153. 
examples  of,  V,  153,  154. 

at  common  law,  V,  144,  145,  148. 

estates    could    not    begin    at    future 
time,  V,  145.       ■ 

contingency  on  which,  V,  197,  198. 

could  not  be  granted  in  fee,  V,  147. 

creation  of  ownership  in,  IV,  113. 

fee  simple  divided  into  successive  es- 
tates, V,  148,  149. 

if  too  remote,  V,  197. 

in  personal  property,  IV,  68. 

prospective  heir  has  no  vested  right  in 
property  of  living  person,  XI, 
322. 

questions  of  practical  importance,  V, 
184. 

rule  of  perpetuities  applies  to  all,  V, 
201.  See  also  Perpetuities, 
Rule  Against. 

seisin  of  subsequent  estate,  V,  14T,  148. 

Future  Interests, 

in  land,  assignments  of,  in  equity,  Vn, 
161,  162. 

statutory  limitations  on  liens  on,  IV, 
119. 

Future  Profits,  recovery  of,  as  conse- 
quential damages,  XTV,  30,  31. 

Galveston,  Texas,  charter  of,  VIII,  434, 

435. 
Gambling, 
agent  employed  to  make,  contract  with 

principal  void,  IV,  177,  178.  . 
Gambling   House,  money  paid  for'  rent 

of,  VII,  438. 
illegal  contracts,  VII,  175.' 
invention  for  purpose  of,  not  patent- 
able, XII,  414. 
keeping  a  common,  III,  71. 
lease  of  premises  used  for  purposes  of, 

invalid,  VI,  232. 
municipal    regulations    against,    XIH, 

219. 
persons  guilty  of  betting  at  elections, 

XI,  217. 
prohibited  under  police  power,  XI,  298. 
promissory   notes   given  for  gambling 

debts,  VIII,  127. 

Game  Laws, 

hunting  and  fishing  may  be  regulated 
under  police  power,  XI,  302. 


statute  prohibiting  anyone  frpm  hav- 
ing    in     his     possession    dead 
game,  Xn,  251. 
although  statute  applicable  to  game 
'  killed    outside     of     state    and 
shipped  in,  valid,  Xn,  251. 
within  police  power  of  state,  XII,  251. 
title  to  wild  animals  captured  in  viola- . 
tion  of,  rV,  11,  12;  XV,  148. 

Garbage,  removal  Of,  XIII,  183,  184,  216. 

Garnishment.      See    also   Attachment; 

Trustee,  process, 
defined,  X,  474. 

administrators  as  general  rule  are  ex- 
empt from,  X,  477,  480. 
affidavit  for,  form  of,  XIV,  681. 
answer,  form  of,  XTV,  728,  729. 
answer  of  garnishee,  X,  491-495. 
before  justice  of  peace,  X,  494. 
duty  of  garnishee  to  answer,  X,  491. 
effect  of,  X,  494,  495. 
equivocations,  efEect  of,  X,  492. 
evasive  answer  treated  as  nullity,  X, 

492. 
failure  to  answer,  effect  of,  X,  491. 
filing  of,  X,  491. 
information   received   should  be   in- 
cluded in,  X,  492. 
interrogatories  by  plaintiff, 
must  be  confined  to  such  matters 
as    necessarily    involve    garni- 
shee's liability,  X,  493. 
required   to  be  answered,   X,    491, 
492. 
refusing  or  neglecting  to  answer,  X, 
496,  497. 
entering  of  conditional  judgment, 

X,  iSe. 
may   be   treated   as    contempt,   X, 

496. 
scire  facias,  issuance  of  writ  of,  X, 
496,  497. 
when  a  corporation,  X,  493. 
application  for  garnishee  summons,  X, 
486. 
affidavit,  X,  486,  487.    See  also  Affida- 
vit, in  application  for  garnish- 
ment proceedings, 
attachment  distinguished  from,  X,  475. 
bonds  in,  X  488. 

clerks  of  court,  funds  held  by,  not  sub- 
ject to,  X,  480. 
corporation  may  be  subject  to,  X,  4M. 
defenses,  X,  494,  495. 
demand  in,  form  of,  XTV,  718. 
enforcement,  manner  of,  X,  486-49T. 
essentials  to,  X,  477,  478. 
execution  distinguished  from,  X,  474. 
executors  exempt  from,  X,  iTI,  iSt. . 
exemption  from,  X,  490. 
garnishee,  X,  474. 
liability  of, 
as  co-debtor,  X,  484,  486. 
as  debtor  of  defendant,  X,  478,  481- 
485. 
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Garnishment,    garnishee — Continued. 
aim  of  proceeding,  X,  481,  482. 
conditional  debts,  X,  483. 
debt, 
must  be  absolute,  X,  483. 
must  be  paid  in  money,  X,  482. 
need  not  be  due,  X,  483.  - 

in  effect  suit  to  collect  debt  or 

judgment,  X,  481,  482. 
rule  basis  of,  X,  482. 
uncertain  debts,  X,  483. 
as  joint  debtor,  X,  485. 
as  partner,  X,  485. 
for  property,  X,  478-485. 
in  respect  to  property  of  defendant 
in  his  possession,  X,  478-481. 
character  of  property,  X,  478. 
on  promissory  notes,  X,  483,  484. 
In  aid  of  attachment,  X,  475,  476. 
distinguished    from    garnishment    in 

aid  of  execution,  X,  476. 
judgment  suspended  until  determina- 
tion of  main  suit,  X,  476. 
In  aid  of  execution,  X,  475,  476. 
distinguished    from    garnishment    in 

aid  of  attachment,  X,  476. 
judgment  rendered  at  once,  X,  476. 
issuance  of  writ,  X,  488,  489. 
issue,  trial  of,  X,  494,  495. 
judgment  against  garnishee,  X,  497. 
in  name  of  original  defendant  for  use 

of  plaintiff.  X,  497. 
must  be  for  certain  sum,  X,  497. 
kinds  of,  X,  475,  476. 
married    woman    may   be    subject    to, 

when,  X,  477. 
money  in  custody  of  law  not  subject  to, 
X,  480,  481. 
limitation    upon    operation    of    doc- 
trine, X,  481. 
municipal  corporations  not  subject  to,, 
unless  expressly  authorized  by 
statute,  X,  476. 
nature  of  remedy,  X,  474-485. 
notice  to  garnishee,  X,  488,  489. 
of  debt,  treated  as  if  it  has  situs  with 

debtor,  XII,   40. 
of  choses  in  action,  XII,  21,  22,. 
of  intangible  property  of  non-resident, 

xn,  21,  22. 
ofllcers  and  agents  of  government  ex- 
empt, X,  477.    - 
on  promissory  notes,  X,  483,  484. 
partakes  of  nature  of  injunction,  X,  475. 
payment  of  sum   in   court   exonerates 
garnishee  from  further  liability,' 
X,  497. 
persons  subject  to,  X,  476,  477. 
public  officers,  funds  held  by,  not  sub- 
ject to,"X,  480. 
purpose  of,  X,  474,  475. 
receiver  not  subject  to,  IX,  477j  X,  480. 
right  of  action  by  defendant  against 
.  garnishee  essential,  X,  477. 
exception  to,  X,  477,  478. 
right  of  defendant  and  others  in  pro- 

■  ceedings,  X,  495,  496. 
service  of  writ,  X,  489-491. 


by  any   person  authorized  to  serve 

process,  X,  489. 
endorsement  of  manner  of  service  by 

officer,  X,  491. 
on   non-resident   temporarily   within 

state,  X,  490. 
service  by  publication  not  sufficient, 

X,  490. 
service  must  be  personal,  X,  489. 
summons,  X,  489-491;  XIV,  736.  i 

amendment  of,  X,  491. 
the  writ,  X,  488,  489. 

amendment  of,  X,  491. 
trust  funds,  not  subject  to,  X,  479,  480. 
whether  the  debts  and  tangible  prop-, 
erty  of  partnership  may  be  su6-' 
ject  to,  IX,  381,  882. 
Gas, 

company, 
access  to  consumer's  premiises,  Xtll, 
56.  .  .   . , 

"cutting  off"  of  delinquent  consum- 
ers, XIII,  184. . 
engaged  in  public  employment,  XIII, 

7. 
extension  of  service  by,  Xm,  19,  114. 
highest  degree  of  care  and  caution 

required,  Xm,  78,  79. 
liability  for  explosion,  XIII,  87. 
may, 
refuse  to  furnish  gas,  XIII,  24,  25, 

41. 
require  a  deposit  before  accepting 
applicant,  Xni,.  57. 
obligation     of     community     service, 

XIII,   18. 
regulation  by  municipality,  XIII,  22*. 
sale  of  gas  by,  XIII,  3,  7. 
use  of  streets  for  gas  mains  by,  XIII, 

224. 
when  under  receivership,  EX,  474. 
liability  for  damages  from,  II,  419. 
degree  of  care  of  manufacturer  of,  K, 

419. 
inspection  of  mains  and  apparatus, 
II,  419. 
mandamus   against    gas   company,    X, 

595. 
municipality     may     construct     plants, 

XIII,  169. 
natural,  as  property,  V,  312. 
prohibition  of  piping  of  natural  gas  out 
of  Oklahoma,  statute  unconsti- 
tutional, XII,  233-235. 
quo  warranto  proceedings  against  gas 

company,  X,  609. 
rights   of   consum'ers   to   a   supply   of, 

Xni,  27,  28. 
when  removed  from  soil,  persona)  prop- 
erty, rv,  3. 
Gavelkind,  V,  33,  34,  371. 
General  Appearance,  X,  105,  lOB. 
General  Average,  XIV,  272,  273,  312,  313. 
cargo   and   ship    looked    upon    as    on« 
maritime    venture,    XIV,    312, 
313. 
deck  cargo  cannot  claim,  when,  XIV, 
313. 
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General  Average — Continued. 

in  marine  insurance,  XIV,  272,  273. 

jettison  of  cargo,  XIV,  313. 

master,  discretion  of,  XIV,  313. 

one  of  earliest  known  subjects  of  marl- 
time  law,  XIV,  312. 

General  Demurrer,  X,  111.  See  also  De- 
murrer. 

General  Issue,  Plea  of, 

must  be  pleaded  as  such,  X,  135. 

nil  debet,  X,  119,  123. 

non  assumpsit,  X,  122,  123. 

non  cepit,  X,  119,  123. 

non  detinet,  X,  124. 

non  est  factum,  X,  119,  123,  124. 

not  guilty,  X,  119,  124   125. 

nul  tiel  record,  X,  12*. 

General  Orders  In  Bankruptcy,  XH,  365. 

General  Partners,  defined,  IX,  427. 

Geneva  Red  Cross,  as  trademark,  XII, 
492,  493.    See  also  Red  Cross. 

Geneva  Red  Cross  Convention  of  1864, 
XII,    162,    182. 

Geographical  Names, 

not  valid  trademarks,  XII,  488,  489,  531. 

unfair  competition  in  use  of,  XII,  531. 

Geology,  genetic  theories  in  respect  to 
veins  of  minerals,  VI,  418. 

Germany, 

Ceding  of  Alsace-Lorraine  to,  free  from 
in  French  debt,  XII,  129. 

constitution  granted  to  Prussia  in  1849, 
XI,  11. 

constitution  of,  XI,  65,  113. 

imperial  government,  XI,  86. 

Gift, 

defined,  IV,  54;  XV,  159. 

acceptance  of  unnecessary,  IV,  65. 

a  unilateral  act,  IV,  54. 

bestowed  under  mistake, 
of  law,  reformation  in  equity,  VII,  81. 
reformation  in  equity,  VII,  76,  77. 
whether   recovery   in   quasi-contract 
may  be  had,  VII,  429,  430. 

by  deed,  effect  of,  VI,  60. 

by  deposit  of  money  in  bank  In  trust 
for  donee,  IV,  63. 

by  ward  to  guardian  presumed  to  be 
fraudulent,  VI,  197. 

by  will  in  lieu  of  dower  bars  dower,  V, 
284,  285. 

causa  mortis,  IV,   65,   66;  VI,  30;  XV, 
160. 

charitable  trust   denned   as   gift,    VII, 
297. 

clause  De  Donls,  I,  122. 

conditional,  IV,  64,  65. 

conveyance  by,  XV,  187. 

declaration  of  trust  distinguished  from, 
rv,  59. 

deed  of  gift,  form  of,  XIV,  629. 

donatio  mortis  causa,  defined  and  ex- 
plained, VI,  30. 

effected  by  expression  or  intention  to 
give,  IV,  54. 


executed  by  delivery,  IV,  54. 
for  support  of  religion,  VII,  124,  300. 
inter  vivos,  VI,  30,  136,  137. 
invalid,  IV,  66,  67. 
for  fraud,  IV,  66,  67. 
on  account  of  undue  influence,  IV,  61. 
unless  under  seal,  VII,  251. 
in  writing  under  seal,  I,  422, 
of  income,  V,  94,  95. 
of   land   to   a   person   and   heirs  with 
livery  of  seisin   of  life   insur- 
ance, IV,  63. 
of  shares  of  stock,  IX,  227,  228. 
of  trust  property,  pursuit  of,  VH,  361. 
promise  to  make,  I,  430. 
sale  distinguished  from,  IV,  289. 
title  by,  of  personal  property,  IV,  54-67; 
XV,  159. 
assignment  of  obligation  by  gift,  IV, 

62. 
by  deed  or  instrument,  IV,  55,  66. 
change  of  possession  not  required  in 

gifts  inter  vivos,  IV,  68,  59. 
delivery, 
constructive,  IV,  60,  61. 
mailing  whether  sufficient,  IV,  58. 
necessity  of,  IV,  56-58. 
of  key  to  a  receptacle  constitutes. 

IV,  60,  61. 
to  donee  or  to  someone  for  him,  IV, 
57. 
of  one's  own,  or  another's  obligation,^ 
IV,  61-64. 
a  mere  promise  to  give  when,  IV, 

61. 
of  one's  own  check  or  promissory 
note,  IV,  62. 
to  a  class,  VI,  132. 
will  distinguished  from,  VI,  29,  30. 
Gilds, 
gild    merchants    in    the    Middle   Ages, 

Xin,  2,  3. 
Good  Faith, 
negligence  not  in  itself  bad  faith,  Vni, 

113. 
preferred  transfer  of  property  before 
bankruptcy-  in,    effect  of,   XII, 
356. 
required  in  procuring  policy  of  insur- 
ance, XIV,  149-151. 
test  of  authority  of  agent,  IV,  226. 
transferee    must    take    instrument   In, 

VIII,  112-114. 
Good  Will, 
attached  to  the  use  of  firm  name,  IX, 

329,  330. 
conveyance  of,  XII,  524,  525. 
Identity  of  trademarks  and  trade  names 

with,  XII,  523,  524. 
Includes, 
business  connections  and  patronage, 

XU,  525. 
stock    belonging    to    partnership    in 

case  of  partnership,  XII,  525. 
trademarks  used  in  business,  XII,  525. 
infringement  of  trademarks  an  inva- 
sion of,  XU,  624. 
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Good  Will— ConMnued. 

of  a  business  protected  by  law,  IV,  30, 

relationship  off  unfair  competition  to, 
Xn,  521-525. 

unfair  competition,  an  invasion  of,  XII, 
524. 

Goods,  See  also  Larceny;  Lost  Prop- 
erty. 

conversion  of,  recovery  in  assumpsit, 
VII,  380-382. 

delivered  by  mistalce,  m,  159,  160. 

duress  of,  recovery  in  assumpsit  for, 
VII,  392,  393. 

gift  of,  by  mistake  to  charity,  VII,  430. 

obtaining.  HI,  18,  187-207.  See  also 
False  Pretense. 

over  which  owner  had  no  possession, 
m,  148,  149. 
change  of  money.  III,  149. 
conversion  of,  III,  148. 

receiving  of  stolen.  III,  208-213.  See 
also  Heceiving  of  Stolen  Goods. 

sale  of,  VU,  381.    See  Sales. 

waiver  of  tort  for  conversion  of,  VII, 
380. 

with  no  value,  III,  164. 

Government, 

charitable  trusts  may  be  created,  VII, 
300,  301. 

direct  control  in,  I,  4. 

liability  of  a,  Xm,  369-380. 

organization  and  administration,  I,  70. 

sovereign  states  may  choose  their  own 
form  of,  XII,  121. 

Government  of  the  United  States, 

an  authority  of  delegated  powers,  XI, 
87. 

classification  of  federal  and  state 
powers,  XI,  88. 

constitutional  limitation  on  the  impair- 
ment of  obligation  of  contract, 
XI,  336,  337. 

control  of  state  government  by,  XI, 
100-102. 

distinguished  from  confederate  and 
unitary  government,  XI,  83,  84, 

distribution  of  powers  among  depart- 
ments of  the,  XI,  20,  115-121. 

disturbances  which  interfere  with  op- 
eration of,  XI,  104. 

division  of  powers  between  national 
and  state,  XI,  85-88. 

dual  system  under  common  sover- 
eignty, XI,  S3,  84. 

federal  Bill  of  Rights,  XI,  191,  192. 

"federal,"  term  applied,  XI,  84,  85. 

implied  powers  of,  XI,  93-95. 

may  be  a  beneficiary  of  a  trust,  VII, 
342. 

may  regulate  matters  of  common  inter- 
est, XI,  85. 

organization  and  powers  of,  XI,  13,  20, 
83-183. 

powers  prohibited,  XI,  91,  92. 

resublican  in  form,  XI,  220-222. 

right  to  enforce  powers,  XI,  98. 

right  to  protect  its  officers,  XI,  98. 


right  to  punish  resistance  to  Its  lawst. 
XI,  97,  98. 

supremacy  of  federal  authority,  XI,  97- 
100. 

Governor, 

appointment  of  public  officers  by,  XHI^ 
294. 

discretion  to  call  out  militia,  XI,  60. 

discretion  to  summon  extraordinary- 
session,  XI,   60. 

executive  power  of,  I,  195. 

impeachment  of,  XIII,  3^9. 

mandamus  denied  against,  X,  596,  597. 

to  state  courts  belongs  jurisdiction  of 
deciding  election  contest,  XI. 
102. 

veto  power^  XI,  27,  28. 

Grace,  Days  of, 

allowed  on  bill  or  note,  Vin,  108. 

product  of  the  law  merchant,  VIII,  6. 

Grain  Elevators,  as  public  service  com- 
panies, XIII,  8. 

Grand  Jury, 

defined.  III,  286. 

after  the  adoption  of  the  fourteenth 
amendment,  XI,  199. 

calling  of.  III,  287. 

composition  of.  III,  286. 

constitutional  provision  securing  right 
of  indictment  of,  XI,  44,  499. 

foreman  of.  III,  286. 

indictment  by.  III,  286;  X,  644;  XI,  192, 
264. 

infiuence  of  the,  I,  109-111. 

instruction  to.  III,  286. 

method  of  bringing  case  to  attention 
of,  XI,  264,  265. 

no  true  bill  found,  effect  of,  X,  643. 

"petty"  Jury  distinguished.  III,  286. 

presentment  court.  III,  286. 

qualifications.  III,  286,  287. 

selection  of,  XI,  264. 

session  of,  I,  195. 

swearing  in.  III,  286. 

Grand  Sergeant/,  V,  34. 

Grantor, 

estoppel  between  grantee,  VII,  474. 

privity   between   second   grantee  and.' 

VII,  475. 
title  by  estoppel  between  grantee  and. 

VII.  474. 

Grants,  XV,  187. 
of  patents,  XII,  441. 

Great  Britain, 

constitution,  XIII,  12,  13,  14,  16,  19,  47, 
66,  186-189. 

crown  of,   I,  121,  347. 

government  of,  XI,  84. 

history,  I,  93,  97,  98,   99,  123. 

House  of  Lords,  XI,  15. 

Parliament,  as  a  legislative  and  consti- 
tutional convention,  XI,  2,  3. 

Parliament,  courts  have  no  power  to 
judge  validity,  XI,  65. 
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Gr«at  Britain — Continued.   ■ 
Parliament,  powers,  I,  120,  121,  122;  XI, 

,    15. 
the  Crown,  powers,  XI,  15. 
treaties  witli  United  States  under  the 
Articles  of  Confederation,'  XI, 
34. 

-Great  Britain  Courts,  XV,  335-S47. 
.administration  of  justice  by  councils, 

I,  142-145. 
admiralty,  I,  139,  141,  146,  148,  149,  353- 

356. 
borough  and  local  courts,  I,  361. 
circuits,  I,  350,  351. 
clerks  ot  courts,  I,  349. 
communal,  I,  101.- 
county  courts,  I,  121,  356-359. 
Court, 

of  Appeal,  I,  34S,  349. 

of  Chivalry,  I,  359. 

of  Claims,  I,  360. 

of  Regard,  I,   359. 

of  Requests  and  Wards,  I,  143. 

of  the  Star  Chamber,  I,  143. 
courts, 

at  Westminster,  I,  112-114. 

of  escheat,  I,  359. 

of  law  of  assumed  modern  character 
during  reign  of  Edward  I,  I, 
125,  126. 

of  quarter  and  general  sessions,  I, 
331,  352. 

of  special  session,  I,  352. 

of  County  Palatine,  I,  340,  361. 
criminal  courts,  I,  351,  361. 
Curia  Regis,  I,  99-101. 
ecclesiastical  courts,  I,  101, 102,  105,  121. 
Byre  of  Justice  Seat  Court,  I,  359. 
forest  courts,  I,  369. 
Forty  Days  Court,  I,  359. 
history  of  common  law  courts,  I,  126, 

143,  144,  148,  149. 
hundred  courts,  I,  101,  361. 
judicial  commissioners,  I,  362. 
King's  Court,  I,   100,  101,   107-109,   111, 

112,  123,  125,  126,  373. 
Liverpool  Court  of  Passage,  I,  355,  356. 
local  courts,  I,  101,  102. 
JjOtA  High  Steward's  Court,  I,  342. 
lunacy  courts,  I,  362. 
officers,  I,  349,  350. 
prize  courts,  I,  362. 

professionalizing  administration  of  jus- 
tice, I,  115,  116. 
professional  pleaders  in,  I,  126. 
referees,  I,  349. 

Regard  of  Survey  of  Dogs  Court,  I,  359. 
registrars,  I,  350. 
sheriff's  court,  I,  360. 
Swainmote  Court,  I,  359. 

Great  Lakes,  admiralty  jurisdiction  on, 
XIV,  294. 

Grubstake  Contracts,  VI,  474,  475. 
mining  partnership  distinguished  from, 
VI,  474,  475. 

Guam,  Island  of,  I,  315,  316. 


Guano  Islands,  annexation  of,  XI,  172.. 

Guarantor,  "■  '  ' 

entitled  to  notice  of  acceptance,  VIII, 
254. 

not  entitled  to  notice  of  debtor's  de- 
fault, VIII,  257,  258.   . 

obligation  of,  to  be  in  form  of  express 
promise,  VIII,  187. 

suretyship  as  deflned  includes,  VIII, 
181. 

who  may  become,  Vni,  181,  182. 

Guaranty.    See  alsd  Suretyship, 
deflned,  VIII,  180. 

contract  of,  negotiability  of,  VIII,  184. 
distinguished    from    suretyship,    VIII, 

180,  181. 
for  goods  purchased,  form  of,  XIV,  617. 
for  money  loaned,  form  of,  XTV,   617, 

618. 
indorsement  of  note  in  form  of,  VIII, 

90,  91. 
letter  of,  what  law  governs,  XII,  57,.,58,. 
necessity  of  consideration,  VTII,  182-184! 
of  fidelity  of  employee,  form  of,  XIV, 

616,  617. 
of  rent,  form  of,  XTV,  618. 
principal  ot,  a  married  woman,  surety 

not  bound,  Vin,  229,  230. 
promise  to  answer  for  debt  of  another, 

I,  455,  456. 

Guaranty  Insurance,  XIV,  171,  284. 

governed  generally  by  rules  of  surety- 
ship, xrv,  284. 

subrogation  allowed  in,  XIV,  171. 

term  applied  to  what  classes  of  guar- 
anties, xrv,  284. 

Guardian  and  Ward,  I,  88,  333;  VI,  184- 

198;  XV,  317. 
attachment  of  ward's  property  held  by 

guardian,  X,  435. 
at  common  law,  VI,  185,  186. 
compensation  of  guardian,  VI,  196,  197. 
conservator,   petition  for  appointment 

of,  form  of,  XIV,  746,  747. 
conservator's  bond,  form  of,  XTV,  674. 
authority  of  guardian, 
derived  from  law  or  special  appoint- 
ment, VI,  187. 
termination  of,  VI,  195,  196. 
to  bind  ward,  VI,  197. 
bond  of  guardian,  VI,  189,  190. 
chancery,  VI,  186. 
corporation  as  guardian,  VI,  188. 
deeds  by  guardian,  upon  Sale  of  real 
estate    of    ward    by    order    of 
court;  VI,  194. 
duties  of  guardian,  VI,  191-194. 
for  nurture,  VI,  185. 
fiduciary  relation,  VII,  133,  174. 
fraud  of  guardian,  liability  for,  VI,  193. 
guardian, 
defined,  VI,  185. 
accounting  by,  VT,  194,  195,  197;  XV, 

318.    See  also  Accounting.     ♦ 
ad  litem,  defined,  VI,  198;  X,  225,  226. 
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Guardian    and    Ward,   guardian — Cont. 
appointment  of, 
by, 
infant  himself,  VI,  187,  189. 
parent,  VI,  .187,  188. 
the  chancery  court,  VI,  186,  187, 

190. 
the  court,  VI,  189,  190.    . 
the  orphans'  court,  VI,  190. 
the  probate   court,  VI,   186,   190; 

VII,  242. 

the  surrogates'  court,  VI,  190. 
for  insane  persons,  Vl,  196. 
I  for  spendthrifts,  VI,  196. 

privilege  of  infant  in  selecting,  VI, 

189. 
who  should  be  appointed,  VI,  190, 
191. 
guardianship  distinguished  from  trust 

relationship,  VII,  242. 
has   merely   possession   property,    VII, 

242. 
in  socage,  VI,  185,  186. 
investments  by,  VI,  193,  194. 
leases  of,  VI,  222. 
lord  chancellor  as,  VI,  186. 
married  Vfoman  as,  VI,  195. 
misconduct  of,  liability  for,  VI,   193. 
mother  as,  VI,  191. 
natural  guardians,  VI,  196. 
negligent  acts  of,  liability  for,  VI,  193. 
next  of  kin  as,  VI,  191. 
non-disclosure  by  guardian,  VII,  168. 
parents  as,  VI,  187,  190. 
probate,  VI,  186.  ' 
relative  as,  VT,  190. 
removal  of,  VI,  196. 
rights  of,  VT,  191.  ;< 
sale  of, 
property    by,     for     maintenance     of 

ward,  VT,  192,  193. 
real  estate  by  order  of  court,  VI,  194. 
special  appointment  of,  when,  VI,  198. 
sureties    of,    entitled    to    subrogation, 

VIII,  216. 
testamentary,  VI,  186,  191. 

treated  as  being  in  the  position  of  the 

parent,  XII,  87,  88. 
unauthorized  acts  of,  responsibility  for, 

VI,  192. 
unlawful  restraint  of  ward  by,  writ  of 
habeas   corpus   against  guard- 
ian for,  X,  639. 
jurisdiction  of  equity  over  infants,^  VII, 

140,  141. 
power  of  corporation  to  act  as  guard- 
ian, IX,  133,  134. 
trust  companies  as  guardians,  IX,  431. 
trust  created  by  the  relation  of,  VI,  192, 

198. 
ward, 
deflned,  VI,  185. 

custody  of,  VT,  191;  X,  648;  XII,  88. 
death    of,    terminates    guardianship, 

VI,  195^. 
disafBrinance  by,  of  guardian's  acts, 

when,  VI,  197. 
domicile  of,  VI,  190,  191;  Xn,  14. 


education  of,  VI,  191. 

election,  right  of,  by  ward,  when,  VI, 
197. 

gift  to  guardian  is  presumed  fraudu- 
lent, VI,  197. 

income  and  principal  of,  guardian's 
duty  toward,  VI,  192. 

investment  of  funds  of,  X,  506. 

maintenance  of,  VI,  191-193. 

marriage  of,  terminates  guardianship 
as  to  ward's  person,  VI,  195, 
196. 

may  restrain  guardian  from  commit- 
ting waste,  VI;  197.    • 

placing  of,  in  charitable  institution, 
when,  VI,  192. 

protection  of,  VT,  191. 

rights  and  liabilities  of,  VT,  197,  198. 

seduction  of  female  ward,  guardian 
cannot  bring  action  for,  VI,  191. 
.  services  of,  guardian  not  entitled  to, 
VI,  191. 

Guilds, 

Hanseatic  League,  XII,  371. 
origin  of  patent  law  in  monopolies  cre- 
ated by,  XII,  371. 

Guilty,  plea  of.  III,  306. 

Gunpowder,  keeping  of.  III,  81. 

Guns.     See  Weapons. 

Habeas  Corpus,   Writ  of,  X,   568,    569, 
574-576,    579-581,    584-592,    615- 
627,  629-653;  XV,  460-464. 
act  of  Great  Britain  as  constitutional 

document,  XI,  13. 
Act  of  1679,  I,  146. 
application  for,  X,  647-649. 
by, 
friend  on  behalf  of  prisoner,  X,  648. 
guardian  for  custody  of  ward,  X, 

648. 
master  for  custody  of  apprentice, 

X,  648. 
one  entitled  to  relief,  X,  647. 
parent  for  custody  of  child,  X,  648. 
special  bail  for  custody  of  princi- 
pal, X  648. 
wife  on  behalf  of  her  husband,  X, 
648. 
must  be  made  by  petition,  X,  649. 
who  may  apply,  X,  647,  648. 
a  prerogative  writ,  X,  579,  630. 
bars-to  issuance  of,  X,  584-588. 
called, 
an  extraordinary  writ,  X,  630.  \ 
writ  of  right,  X,  630-631. 
control  by  courts  of  public  officers  by, 

Xra,  386-388. 
costs  in,  X,  591. 

custody,  defined  and  explained,  X,  615. 
decision  in  appeal  from,  X,  581. 
detention  for  violation  of  Constitution, 

I,  234,  235. 
detention  of  alien,  I,  235. 
discretion  of  court  in  issuing,  X,  589, 

590. 
dismissal  of,  X,  651. 
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Habeas  Corpus — Continued. 
forms  of,  X,  631,  632;  XIV,  741,  742. 
granted  at  law,  not  in  equity,  X,  669. 
habeas    corpus    ad    respondendum,    X, 

631. 
habeas   corpus  ad   satisfaciendum,   X, 

631. 
habeas  corpus  ad  subjiciendum  et  re- 
cipiendum, X,  631. 
habeas  corpus  ad  testificandum,  I,  236; 

X,  631,  632. 
habeas  corpus  cum  causa,  I,  233. 
hearing:  on,  X,  650,  651. 
issue  of  law  and  fact,  X,  651. 
merits  of  writ,  when,  X,  650,  651. 
petitioner  may  controvert,   or  trav- 
erse, return,  X,  651. 
issuance  of, 
breach    of   constitutional   guaranties 

in  trial  for  crime,  X,  635. 
by  federal  and  state  courts,  I,   223, 
232-237,  268,  302,  309;  X,  592,  648, 
649;  XIII,  386,  38V,  3^8. 
denial  of  an  accused  to  bail,  when,  X, 

644. 
detention    of    apprentice    by    person 

other  than  master,  X,  639. 
error  in  commitment  papers,  X,  623. 
error  in  sentence,  X,  623. 
excessive  bail,  when,  X,  644. 
illegal  custody  of  child,  X,  639. 
Illegal  imprisonment,  X,  629,  635. 
illegal  restraint  of  liberty  of, 
child  by  parent,  X,  638. 
ward  by  guardian,  X,  639. 
wife  by  husband,  X,  638. 
imprisonment  by  court  without  Juris- 
diction, X,  644-646. 
kidnapping  of  scholar,  X,  641. 
restraint   of  servant   by  master,   X, 
640. 
Issues  tried  in  same  manner  as  ordi- 
nary actions,  X,  590. 
jurisdiction  of, 
federal  courts,  X,  592,  616-620. 
Chinese    Exclusion    cases,    X,    619, 

620. 
in  cases  of  aliens  in   custody  for 
acts    done    under   authority   of 
their  governments,  X,  619. 
where  person  is  in  custody  of  state 
court,  X,  616,  617. 
state  courts,  X,  616,  617,  620,  621, 
where  person  is  in  custody  of  fed- 
eral court,  X,  616,  617. 
where  person  is   under  legislative 
custody,  X,  620,  621. 
law  of,  X,  629-653. 
nature  of,  X,  630,  631. 
not  granted  by  default,  X,  S90. 
obedience  to,  X,  651,  652. 
object  of,  X,  630. 
origin  of,  X,  574-576,  631,  632. 
personal  liberty,  limitations  on  right  of, 
X,  633-641.     See  also  Personal 
Liberty, 
petitioner  in,  who  may  be,  X,  580,  581. 
petition  for,  form  of,  XIV,  740.  741. 


petition  for,  motion  of  leave  to  file,  X, 

677. 
proceedings  under,  X,  630. 
respondent, 
directing  writ  to,  X,  649,  650. 
must  answer  within  time  named  In 
writ,  X,  650. 
return  of  writ,  X,  621,  622,  650. 

duty  of  officer  to  make  return,  X,  621. 
right  of  person   to  freedom   from   re- 
straint, X,  574,  676. 
signing  of  by  courts,  X,  649. 
review  of,  I,  270. 

Supreme  Court  of  United  States,  I,  252. 

suspension  of,  X,  624-627,  662;  Xl,  91, 

133,  170,   171,  191,  197,  242,  312, 

313,  490,  491. 

as  to  alders  or  abettors  of  enemy,  X, 

626.' 
by  Congress,  X,  626,  626. 
by  Massachusetts  during  Shay's  re- 
bellion, X,  627. 
by  President  of  United  States,  X  624, 

626. 
by  states,  X,  627. 
cases  where  suspended,  X,  652. 
under   Article    1,    Sec.    9,    of   United 
States  Constitution,  X,  624,  652. 
the  writ  itself,  X,  649,  650. 
unlawful    restraint,    what    constitutes, 
X,  til5,  642. 
commands,  X,  642. 
legal  and  Illegal  detention,  X,  646. 
words,  X,  615. 
win  not  issue, 
where   person   Is  lawfully  forced  to 
surrender  his  personal  liberty, 
X,  633. 
where  special  ball  has  principal  ar- 
rested   In    order    to    surrender 
him  to  court,  X,  641. 
Habttual  Drunkards,  contract  of,  I,  475. 
Hadley  v.  Baxendafe,  rule  of,  XIV,  28, 

31,  229,  230. 
Hague,    The.     See    also    International 

Arbitration, 
conferences  of  1899  and  1907  at,  XII, 
161,  170,  171. 
provided   a   system   of   International 
arbitration,  XII,  171,  172. 
Convention   for   Pacific    Settlement   of 
International  Disputes,  xn,  171. 
decision  of  international  arbitral  com- 
missions at,  effect  of,  XII,  119.  ~ 
permanent    tribunal    for    international 

arbitration  at,  XII,  172,  173. 
Hall  Insurance,  XIV,  129. 
Hair, 

identification  of,  XIV,  334,  336. 
by  microscopical  examination,  XIV, 

334. 
to   ascertain   to  what  part  of  body 
hair  belongs.  XIV,  336. 
Handwriting,  opinion  of  ordinary  wit- 
ness as  to  genuineness  of,  X, 
362. 
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Hanging, 

by  judicial  decree,  XIV,  345. 

Indication  of  death  from,  XIV,  345,  346. 

Hansards, 

privileges  of,  recalling  of,  XII,  371. 

Hanseatic  League,  defined,  XII,  371. 

Hanse  Towns,  Laws  of  the,  XIV,  289. 

Harbors, 

Congress    cannot    give    preference    to 

commerce  of  one  state  port,  XI, 

145,  491. 
states  may  legislate  respecting,  XI,  90. 
Harter  Act,  XTV,  308,  309. 
bill  of  lading, 
contents  of,  under,  XIV,  308,  309. 
required  to   be  given  by  master  of 

vessel,  xrv,  308. 
effect  of.  XIV,  309. 
Hawaii, 

annexation  of,  V,  25;  XI,  95. 
courts  of,  I,  192,  264,  265,  313,  314. 
District  Court  of,  I,  269,  313. 
federal  guaranties  as  affecting  Inhab- 
itants, XI,  200. 
naturalization    of    inhabitants    of,    XI, 

148,  460. 
Supreme  Court  of,  I,  272,  313. 
Hawkers   and    Peddlers,   municipal  li- 
censing of,  XIII,  180,  182,  219. 
Hay-Pauncefote  Treaty,  provisions  of, 

Xn,  133-135. 
Health, 
boards  of  health,  acts  of,  XIII,  358,  359, 

360. 
duty  of  municipal  corporation  in  pres- 
ervation of,  XIII,  230. 
health  officers,  XIII,  230,  374,  375. 
municipal  taxation  for  purposes  of  pub- 

Uc  health,  XIII,  252. 
power    of    municipal    corporations    to 

make  regulations,  XIII,  213,  214, 

216,  217,  260. 
preservation' of,  XI,  294-296. 
sanitary  Inspection  laws,  I,  17. 
Sanitary    Union    (International),    XII, 

169. 
Health  Insurance,  XTV,  129. 
Hearsay  Evidence, 
defined,  X,  305. 
exceptions  to  rule  in  regard  to,  X,  308- 

346. 
account  books  of  parties  to  litigation, 

Introduction  of,  X,  326-331.    See 

also  Account  Books, 
ancient   documents,    introduction   of, 

X,  320-323. 
declarations, 
as  to  matters  of  public  or  general 

interest,  X,   314-318.     See  also 

Interest, 
bearing   upon    physical   or   mental 

condition  of  declarant  or  upon 

his  intention,  X,   335-342.     See 

also  Intention. 


In  nuestions  of  pedigree,  X,  312-314. 

iSee  also  Pedigree, 
•which    are    part    of   some    fact   or 

transaction    that    is   Itself   ad- 
missible,  X,   343-346.     See  also 

Res  Gesta. 
dying  declarations,  X,  310-312. 
entries  and  declarations, 
against  interest,  X,  323-326. 
of  third  parties   made   in   regular 

course  of  duty  or  business,  X, 

331-335. 
public  documents,  introduction  of,  X, 

318-320. 
testimony  at  former,  trial,  introduc- 
tion of,   X,    308-310.     See   also 

Testimony, 
how  dealt  with,  X,  307. 
inadmissibility  of,  X,  305-308 
rule  stated,  X,  305. 
exceptions  to  rule,  X,  308-346. 
matters  not  within  rule,  X,  306. 
reason  for  rule,  X,  305,  306. 
method  of  courts   in   establishing,   X, 

307. 
Heat,  death  from,  indications  of,  XIV, 

347. 
Heirlooms, 
defined,  V,  8,  9. 

descend  to  heir  as  real  property,  V,  8,  9. 
transferable  by  a  person  during  life, 

V,  9. 
"Heirs," 
construed  as   "heirs  of  the  body,"  V, 

156. 
insurable  interest  of  prospective,  XIV, 

133. 
living  children  not  provided  for  in  will 

allowed  to  take  as,  when,  VI, 

39. 
rule    of    Shelley's    Case    construes,    V, 

83-96. 
Hepburn  Act,  IX,  19. 
Hereditaments, 
as  corporeal  property,  V,  4. 
as  immovables,  V,  2. 
fee  simple  in  incorporeal,  V,  61. 
Hidden  Property, 
finder,  title  of,  IV,  17,  18. 
High    Seas,    XII,    141,    142.      See    also 

Bays;    Marginal   Seas;    Elvers; 

Waters, 
fee  from  national  Jurisdiction,  XH,  137, 

141. 
Jurisdictional  rights  of  nation  over  ves- 
sels flying  its  flag  on,  XII,  141, 

142. 
pursuit  of  offending  vessel  on,  XII,  141. 
Highest  Intermediate  Value,  rule  as  to, 

in  damages,  XIV,  76,  77. 
Highways.     See  Streets, 
acquired  by  prescription,  V,  476. 
alteration  of,  lawful  object  of  special 

assessment,  XI,  441. 
as  bojindary  to  land,  V,  337,  338. 
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H  Ighways — Continued.~- 

change  of  grade,  XI,  345,  346,  386. ' 

dedication  of,  V,  475-479.  See  also 
Dedication. 

distinction  in  the  use  as  constituting  a 
servitude  on,  XI,  349,  350. 

tee  of,  XI,  350,  351. 

liability  of  occupier  of  land  adjacent  to, 
n,  145,  147. 

may  be  laid  out  by  the  exercise  of  emi- 
nent domain,  XI,  362,  363. 

pipes  and  wires  beneath  surface  of,  XI, 
.     348,  349. 

public  easement  in,  XI,  344. 

railroads  on,  XI,  346,  347. 

sidewalks,  XE,  397. 

street  railroads  on,  XI,  347,  348. 

the  rights  in  a  public  way,  XI,  343-345. 

use  of,  an  easement,  XI,  350,  351, 

title  to,  V,  340. 

"Hind  Sight"  Rule,  II,  122. 

Hire.     See  Letting  and  Hiring, 
driving  horse  beyond  designated  place 

in,  as  conversion,  n,  82,  99. 
driving  of  horse  so  violently  as  to  cause 

his  death,  as  conversion,  II,  82. 
History  of  Law,  I,  94,   97-99,  101,  102, 

120,  121,  128. 
of  conditions,  I,  550,  551. 
of  contract,  I,  372-375. 
.  of  removal  acts,  I,  324,  326. 
of  sealed  instruments,  I,  421. 
Anglo-American    legal    history,    I,    93- 

166. 
work  of  Henry  II,  I,  104,  114. 

Holder  in  Due  Course, 
defined,  VIH,  4,  106,  107. 
amount  of  recovery  by,  VIII,  116-120. 
accommodation  paper,  VIH,  116-117. 
rule  when  bank  buys  paper  held  by 

depositor,  VIII,  118,  119. 
transferee   a  pledgee   or  mortgagee, 

VIII,  119,  120. 
transferee    receiving    notice   ^)efore 
consideration    is    paid    in    full, 
VIII,  117,  118. 
before  maturity   of  bill  or  note,   VIU, 

106. 
by  the  law  merchant,  VIII,  105,  106. 
defenses  affecting  title  of,  VIII,  121-130. 
defined,  VIII,  85,  122-124. 
effect  of  the  statute  on,  VIII,  126-128. 
fraud  as  a  defense,  VIII,  124-126. 
lack  of  delivery  as  a  defense,  VIII, 

128,  129. 
lack  or  failure  of  consideration  as  a 
defense,  VIII,  129,  130. 
deriving  title  from  a,  VIII,  114-116. 
every  holder  presumptively  a,  VIII,  120, 

121. 
for  value,   and  without  notice  of  any 

defects,  VIII,  106. 
holder  distinguished  from,  VIU,  105. 
holds  instrument  free  from  any  defect 
of  title  of  prior  parties,   VIII, 
122. 


incomplete  instrument  in  hands  of, 
VIII,  74,  75. 

instrument  must  be  complete  and  reg- 
ular on  its  face,  VIII,  107. 

instrument  payable  to  bearer,  VIII,  106. 

negotiation  must  occur  before  instru- 
ment is  overdue,  VIII,  107,  108. 

of  a  bill  or  note  before  maturity,  VIII, 
106. 

of  demand  paper,  VIII,  110. 

one  who  takes  paper  after  it  is  due,  not 
a,  VIII,  39. 

presentment  for  payment  by,  VIII,  153, 
154. 

Holding  Company,  IX;  138,  139. 

Homestead, 

Act  of  1862,  VI,  410. 

creation  of,  in  public  lands,  VI,  410,  411. 

disposal  of  public  land  under  home- 
stead laws,  VI,  357. 

exemptions,  waiver  of,  in  a  bill  or  note, 
25. 

interest  of  widow  and  children  in  can- 
not be  barred  by  testator's  will, 
VI,  38. 

right  of  surety  to  follow  trust  fund  into 
the,  217,  218. 

whether  building  of  insured  is  a,  and 
exempts  fire  insurance  money, 
XIV,  209. 

Homestead  Exemption, 
attaches  to  residence,  V,  302,  303. 
bars  liabilities  of  all  kinds,  V,  303. 
beneficiaries  under,  V,  291. 
children  usually  not  entitled  to,  V,  295. 
claims  excepted  from,  V,  303,  304. 
creditor  may  follow  proceeds,  V,  303. 
divorce,  •  effect  of,  on,  V,  295,  296. 
equitable  interests  will  support,  V,  299. 
equity  of  redemption  sufficient  basis, 

V,  299. 
estate  necessary  to  support  homestead, 
•     "  •     'V,  297,  298. 
head  of  the  family, 
boarding  house  keeper  not,  V,  293. 
exemption  to  the,  V,  292. 
illegitimate  child  will  make  parent, 

V,  293. 
Wgar  adoption  will  create,  V,  293. 
legal  obligation  to  support  necessary, 

V,  293. 
natural  or  moral  duty  to  support,  V, 

292. 
obligation    to    support    requisite,    V, 

292,  293. 
one  person  cannot  be,  V,  292. 
person    living    alone    with    servants, 

V,  293. 
temporary  loss  of,  V,  294. 
unmarried  man  or  unmarried  woman, 

V,  294. 
wife  as,  V,  294,  295. 
homestead, 
defined,  V,  301. 
change  of,  V,  305. 

is    subject    to    rights    of    strangers 
when,  V,  297. 
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Homestead    Exemption,    homestead — 
Continued. 
occupancy  of,  necessary  for,  V,  301. 
origin  of,  V,  290. 
•       title  unnecessary  to  support,  V,  298. 

leasehold  Interest  by  statute  will  sup- 
port, V,  298. 

legislature  has  general  power, 
to  create,  V,  290,  291. 
to  repeal,  V,  291. 

loss  of,  V,  ,304,  305. 

necessary  that  persons  live   together, 
V,  292.  i 

object  of,  V,  291.  ' 

occupancy  necessary  for,  V ,  301. 

occupant  of  land  under  a  contract  to 
purchase,  V,  298. 

of, 
detached  parcels  of  land,  V,  303. 
land  held  by  partnership  or  in  co- 
tenancy, V,  299,  300. 
land  used  in  part  as  residence,  V,  301, 
302. 

persons  living  in  adultery  not  entitled, 
V,-292. 

purchaser  of  land  entitled  to,  V,  298. 

remainder  or  reversion  will  not  sup- 
port, V,  297. 

right  to,  V,  240,  296,  297. 

status  necessary  to  claim,  V,  294. 

statutes,  V,  290,  291. 

termination  of,  V,  295,  296,  297. 

widow  entitled  to,  V,  292,  294. 

widower  entitled  to,  V,  292,  294. 

wife  entitled  to,  V,  294,  295. 

Homestead    Rights,   assignment   of,   I, 
332.. 

Homicide,    III,    16,    109-117.      See   also 
Manslaughter;  Murder. 

acts  causing  death,  III,  111. 

by  misadventure.  III,  109. 

cause  and  condition,  III,  113-117. 
disease  contracted  from.  III,  113,  114. 
treatment.  III,  116:^ 
wound  and  disease.  Ill,  114,  115. 
wounds    independently  Inflicted,  III, 
115-117. 

committed  near  boundary  line.  III,  271. 

concurrent  acts  and  omissions.  III,  112, 
113. 

dying  declarations.  III,  323. 

excusable.  III,  109,  110. 

felonious.  III,  110. 

indictment  for.  III,  296,  297,  337. 

Injury  inflicted  in  one  state  and  victim 
dies  in  another.  III,  263,  265. 

In  self-defense, .  Ill,  109,  110.    See  also 
Self-Defense. 

justifiable.  III,  109. 

kinds  of,  m,  109. 

neglect  of  third  person.  III,  111,  112. 

negligence  on  part  of  wounded.  III,  113. 

offense  against  the  king,  I,  110. 

omitting  to  act.  III,  111. 

per  infortunium.  III,  109. 

person  killed.  III,  117. 

se  defendendo,  m,  109. 


Hospitals, 

construction  and  improvement  of,  XIII, 
201. 

gifts  to,  VII,  125,  300. 

House  of  Commons,  Judicial  power  of, 
I,.  342. 

House  of  Lords.  See  also  Privy  Coun- 
cil. 

appeal  to,  I,  122,  341,  342. 

judicial  power  of,  I,  3,  340,  341. 

House  of  Representatives, 

appointment  of  speaker  and  other  offi- 
cers, Xni,  295. 

has  "sole  power  of  impeachment,"  XIII. 
•     399. 

judge  of  election  returns  and  qualiflca- 
.     .    tions,  XI,  220. 

no  direct  share  in  treaty  making  power, 
XI,  129. 

qualification  of  representatives,  XIII, 
308. 

representation  of  states  according  to 
population,  XI,  37,  485,  486. 

revenue  bills  to  originate  in,  XI,  46. 

right  to  vote  for  member,  I,  295. 

speaker  as  party  leader,  XI,  49. 

state  must  carry  out  the  mandates  of 
Federal  Constitution,  XI,  112.° 

state's  right  to  equal  representation, 
XI,  103. 

text  of  the  Constitution  on  election 
and  qualifications  of  members, 
XI,  485,  486. 

Houses  of  ill  Fame,  municipal  regula- 
tions against  keeping,  Xin,  219. 

"Hovering  Laws,"  XII,  141. 

Hue  and  Cry,  I,  109. 

Humiliation,  as  element  In  measure  of 
damages,  XIV,  5. 

Hundred-Court,  X,  10. 

Hungary,  constitution  of,  XI,  9,  10,  16. 

Husband  and  Wife,  XV,  27.  See  also 
Divorce;  Marriage;  Married 
Women;  Curtesy;  Dower. 

actions  between.  III,  481,  485,  486. 
civil.  III,  485,  486. 
in  equity.  III,  481. 

under  modern  statutes,  III,  481,  485, 
486. 

alienation  of  a  wife's  affection,  liabil- 
ity for,  II,  362;  XII,  309. 

articles  of  separation,  form  of,  XIV, 
645,  646. 

as  witnesses,  ni,  438,  439. 

avoidance  of  contract  for  duress,  1,  416. 

by  marriage  are  one  person,  in,  433; 
V,  254. 

by  marriage, 

at  common  law  wife's  property  be- 
came merged,  V,  254. 
by  statute  wife  retains  right,  V,  254. 

civil  responsibility  to  each  other,  m, 
485,  486;  XV,  306. 

common  law  doctrine  of,  in,  434. 
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Huiband  and  Wife — Continued. 
contracts    and    conveyances    between, 

III,  483-485. 
conveyances  in  fraud  of  marital  riglits, 

V,  255.  266. 
criminal    responsibility,    ni,    166,    167, 

485,  486. 
crops   cultivated   on   land   of   wife   by 

liusband,  V,  318. 
debts  between.  III,  481,  482. 
dower 

election  by  widow,  VU,  186,  186. 
wife  has  no,   in  equitable  interests, 
VII,  123. 
estates  of  entirety,  V,  234,  235,  254,  26S, 
fiduciary  relation,  VII,  174. 
husband, 
as    administrator   of    estate    of   de- 
ceased wife,  VI,  148,  149. 
as  trustee  of  married  woman's  sep- 
arate estate,  VII,  135. 
curtesy  in  wife's  equitable  interests, 

Vn,  123. 
cannot  recover  for  wife's  services  if 
wife  guilty  of  contributory  neg- 
ligence, U,  193. 
domicile  of,  change  of,  by  wife  with 

husband's  consent,  XII,  14,  15. 
Insurable  Interest  of,  in  wife's  life, 

XIV,  142. 
lease  by,  of  his  wife's  separate  prop- 
erty for  period  after  his  death, 
when  valid,  VI,  221. 
liability  of, 
for  support  of  family.  III,  350,  434, 

437,  460,  461;  IV.  192. 
for  support  of  wife,  III,  4S7-461. 
for    wife's    contracts,    debts,    and 
torts,  in,  454-456. 
right  of, 
consortium,  11,  314. 
to  chastise  wife.  III,  41,  42,  437. 
to  companionship  of  wife.  III,  436, 
437. 
■     liability  of  third  persons  for  entic- 
ing away,  ni,  436. 
to  damages, 
for  criminal  conversation,  m,  449. 
for  injuries  to  wife  by  accident,  ni, 
447-450. 
at  common  law,  III,  447-450. 
for  loss  of  earning  services,  so- 
ciety and  consortium,  III,  447- 
460. 
proving  of  damage,  III,  449. 
right  of  husband  to  sue  on  his 
own  account,  III,  448. 
for  seduction  of  wife.  III,  449. 
to    earnings,    services,    society,    and 
consortium  of  wife,  III,  447-450. 
to    prescribe    rules    of    conduct    for 

household,  HI,  437. 
under  statutes.  III,  450-452. 
to  non-interference  in  marital  rela- 
tion, II,  314.  316. 
in  equity,  in,  483. 

interest  of  either  husband  or  wife  in 
community  property  ca.nnot  be 


barred  by  provisions  of  a  will, 
VI,  38. 
law  of, 
as  administered  in  chancery,  tH,  409. 
at  common  law.  III,  409. 
history  of,  ni,  409,  410. 
in  equity.  III,  410. 
treatment  of.  Ill,  341. 
under    complete    reform    legislation. 

ni.  410. 
under  half-way  statute.  III,  410. 
marital  property,  XII,  44-46. 
marriage,  inception  and  nature  of,  in, 

409-439.     See  also  Marriage, 
marriage  settlement,  form  of,  XIV,  642- 

645. 
mutual  duties.  III.  434,  435. 
mutual  rights  of  society,  in,  436,  437. 
not  considered  as  heir  of  wife  at  com- 
mon law,  VI,  16. 
privileged  communication  between,  X. 
391,  392. 
anti-marital  privilege,  X,  391. 
at  common  law,  X,  391.        ' 
privilege, 
death  or  divorce  may  destroy,  X, 

391. 
may  be  waived  by  either  husband 
or  wife,  X,  391. 
privileged  marital  communications 
distinguished  from  anti-marital 
privilege,  X,  391,  392. 
property  rights  of,  ni.  440-456. 
at  common  law.  III.  440,  442. 
choses  in  action  belonging  to  wife, 

III,  441,  442. 

wife's  personal  estate,  in,  440,  441. 
wife's  real  estate.  III.  440. 
In  equity,  HI,  442-446. 
aim  of  chancery.  III,  443. 
personal  estate.  III.  442.  443. 
real  estate.  III.  442.  443. 
relationship  of.  does  not  create  agency, 

IV,  182,  193. 

rights  and  liabilities  inter  se,  in,  483- 

486. 
separate  property  of  wife,  in,  444-446. 

See  also  Married  Women, 
service  of  wife,  in,  437. 
support.  Ill,  350,  437,  457-461. 
family  duty  of  husband  to.  III,  350, 

437,  460,  461. 
wife,  duty  of  husband  to.  Ill,  457-461. 
under  statutes,  III,   443,  446,  447,  483- 

486;  VI,  16. 
wife, 
agency  of.  for  husband  in  purchasing 

necessaries.  IV,  191.  192. 
aa    administrator    of    estate    of    de- 
ceased husband,  VI,  148,  149 
at  common  law  could  not  inherit  hus- 
band's  property,    VI,    16:    XV, 
208. 
authority    of,    to    pledge    husband's 

credit,  in,  457-459. 
burial  of,  in,  460. 
claim,  for  injury,  in,  447,  453,  464. 


662 


INDEX 


141 


Husband  and  Wife — Continued. 
contracts  and  debts  of.  III,  454-456, 
462-464.        See     also     Married 
Women, 
conveyances  by.    See  Married  Wom- 
en, conveyances  by. 
crimes    of.      See    Married    Women, 

crimes  of. 
devises    by.     See    Married    Women, 

devises  by. 
domicile  of,  XII,  13,  14,  27. 
duty  of,  III,  434. 
emancipation  of,  III,  453. 
no  vested  right  to  property  of  hus- 

.  band  during  lifetime,  XI,  322. 
restraint  of  liberty  of  wife  by  hus- 
band, X,  637,  638. 
illegal,    writ    of    habeas-    corpus 
against  husband  for,  X,  638. 
right  of, 

consortium,  II,  315. 
to  damages, 
for   enticement  of  husband,   m, 

437,  452,  453. 
for  pain  and  suffering  caused  by 

injuries,  III,  447,  453,  454. 
where    emancipated    from    hus- 
band, III,  453. 
to  non-interference,  11,  315,  316. 
to  surname  of  husband.  III,  434. 
to  support,   in,   457-461;   XII,   309; 

XIV.  324. 
torts  of,  liability  of  husband.   III, 
454,    455.       See    also    Married 
Women,  torts  of. 

Ice, 

companies  making,  XIII,  7,  8. 
lease  of  right  to  cut,  VI,  201. 
liability  of  landlord  for  injuries  received 
from,  on  sidewailt,  VI,  275,  276. 
Idem  Sonans,  doctrine  of.  III,  293,  295. 
Identification, 
of, 
bloodstains,    established    how,    XIV, 

335-337. 
bones,  established  how,  XIV,  334. 
hairs    and    Hbres,    established    how, 

XIV,  334,  335. 
the  dead,  established  how,  XIV,  333, 

334. 
the  living,  established, 
by    friends,    by    special    marks    or 

scars  on  body,  XIV,  333. 
by  voice  and  actions,  XIV,  333. 
Idiot.    See  also  Insane  Persons;  Luna- 
tic, 
actions  by,  at  law  and  in  equity,  X,  224. 
as  principal  in  agency,  IV,  184. 
cannot  make  binding  contracts,  I,  474. 
cannot  marry,  HI,  420. 
contracts  of,  VII,  170.    See  also  Insane 

Persons. 
Ignorance, 

of  fact  excuses  crime  when,  m,  29,  30. 
of  law,  28,  29. 


IgnorantIa  aLegla    Nemlnem    Excu«at, 

defined,  IH,  28. 
Illegal  Contracts, 
defined,  I,  366. 
agreements, 
affecting  public  service,  I,  484,  486. 
contrary  to  morals,  I,  487,  488. 
contrary  to  public  policy,  I,  484-488. 
forbidden  by  anti-trust  law,  I,  489. 
in  restraint  of  trade,  I,  488-490. 
involving  illicit  cohabitation,   I,  487, 

488. 
obstructing  justice,  I,  485;  486. 
restraining  marriage,  I,  490,  491. 
to  compound  a  crime,  I,  485. 
to  procure  evidence,  I,  486. 
which   attempt  to   corrupt  fiduciary 

relations,  I,  491,  492. 
which  tend  to  prejudice  interstate  re- 
lations, I,  490. 
by  common  law  and  statute,  I,  480-484. 
cannot  be  made  legal  subsequently,  I, 

496. 
contract  of  partnership  must  not  be, 
IX,  320,  321. 
if  party  does  not  know  other  violating 
law,  I,  494. 
illegality,  I,  492,  493. 
in  pari  delicto  rule,  Vn,  175,  176. 
intention,  I,  494,  495. 
invalid  in  one  state,  I,  496. 
known  to  parties,  I,  492. 
legal  when  made,  I,  496. 
of  municipal  corporations,  XIII,  198,  199. 
parties  not  in  pari  delicto,  VII,  176. 
promises  made  regarding  past  transac- 
tions, I,  493,  494" 
recovery  in  quasi-contract  for  benefits, 

VII,  437-441. 
Sunday  contracts,  I,  481. 
usury  when  creating,  t,  483,  484. 
wagers,  I,  481-483. 

written  evidence  of  executory,  VH,  176. 
contract  of  partnership  must  not  be, 

IX,  320,  321. 
Illegality, 

affecting  the  principal's  obligation  re- 
leases surety,  when,  231,  232. 
implied  warranty  in  marine  insurance 
that    vessel    will    not    embark 
upon  venture  tainted  with,  XIV, 
271,  272. 
contribution  of  a  partner  cannot  be  de- 
feated on  the  ground  of,  IX,  374. 
distinguished  from  ultra  vires,  IX,  146, 

147. 
of  bill  or  note, 
effect  of  Negotiable  Instruments  Law 

on,  127,  128. 
not  a  real  defense,  when,  127,  128. 
Illegitimates.    See  Bastards. 
Illegitimacy,  application  of  naturaliza- 
tion law  to  illegitimate  children, 
XI,  483. 

Illinois, 

constitution  of,  XI,  69. 
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Illinois — Continued. 

corporation  a  person  under  the  attach- 
ment act  of,  rx,  20. 

corporations  cannot  be  formed  to  deal 
in  real  property  in,  IX,  V^S. 

general   incorporation  law   created  by 
constitution  of  1848,  IX,  31,  32. 
amended  by  constitution  of  1870,  IX, 
31. 

Illiterates,  unfair  contracts  of,  VII,  171. 

Illness,  of  contractor,  VII,  445. 

Immigration.  See  also  Aliens;  Chinese 
Exclusion  Cases. 

admission  of  aliens  within  exclusive 
control  of  Congress,  X;  624. 

aliens,  xight  to  exclude  undesirable,  XI, 
207. 

bureau  of  naturalization,  3CI,  211. 

exclusion  of  aliens  on  account  of  dis-< 
ease,  crime  or  pauperism,  XII, 
150.  '        " 

laws  of  United  States,  XII,  150. 

power  of  Congress,  XI,  141,  145.     - 

sovereign  states  may  limit,  XII,  149. 

Immovables,  rights  in, 

creation  of,  XII,  37,  38. 

depend  on  law  of  place  where  land  lo- 
cated, xn,  38. 

lands,  tenements  and  hereditaments, 
V,  2. 

tenures,  V,  2. 

Impairment  of  Obligation  of  Contracts. 
See  Obligation  of  Contracts. 

state  legislature  cannot  impair  munici- 
pal contract,  XIII,  199. 

Impeachment, 

constitutional  provision,  XI,  46,  487,  494. 

of  President  by  Senate,  XI,  135,  487. 

of  various  officers,  XIII,  356,  357,  394, 
395,  398,  399. 

of  witnesses,  X,  397-403.  See  also  Wit- 
nesses, impeachment  of. 

President  cannot  grant  pardons  in  cases 
of,  XI,  134. 

removal  of  public  officers  by,  XI,  123, 
124. 

senate  has  judicial  function  of,  XI,  117. 

Implements  and  Tools, 

action  of  trover  for  the  wrongful  con- 
version of,  II,  83. 

master's  duty  to  servant  to  provide 
safe,  n,  454,  458,  459. 

Implied  Contracts, 

denned,  I,  368,  369;  VII,  363,  365;  X,  33; 
XIII,  191. 

distinguished  from, 
express  contracts,  I,  369,  370. 
quasi-contracts,  I,  369. 

Implied  Negative  Rule,  II,  116-120,  135- 
137. 

defined,  II,  116. 

exceptions  to,  U,  117-120. 

foreseen  consequential  results,  II,  117, 
118,  135,  136. 

foreseen  wilful  results,  II,  136,  137. 


Implied  Trusts,- 
defined,  VU,  243. 
creation  of,  VII,  262-281. 
division  of,  into,  VII,  243. 

resulting  trusts,  VII,  243. 
passive  trusts,  when,  vn,  283. 
Statute  of  Frauds  does  not  apply  to, 
vn,  247,  262. 

Imports,  duty  on.    See  Customs  Duties. 

Impossibility  of  Performance, 
of  contracts,  I,  569-588. 

alternative  contracts,  I,  587. 

by  act  of  God,  I,  573,  574. 

by  act  of  parties,  I,  571,  574-576, 

by  change  of  law,  I,  571,  576-580. 

by  death  of  party,  I,  674,  578. 

by    dispossession    of    authorities,    I, 
577. 

by  illness  of  party,  I,  584. 

defense  of,  I,  572,  587. 

in  building  contracts,  I,  583. 

increased  price  of  material,  I,  S71. 

injunction  by  third  party,  I,  579. 

insanity  of  party,  I,  584. 

insurredtions,  I,  579. 

kinds  of,  I,  569. 

leaseholds,  buildings  on,  I,  583,  584. 

not  in  contemplation  of  parties,  I.  57  \ 

personal  incapacity  of  party,  I,  584- 
586. 

recovery  in  quasi-contract  for  bene- 
fits conferred,  VH,  444-447. 

rights  of  parties,  I,  587,  588. ' 

riots  or  strikes,  I,  579. 

scope  of,  I,  586,  587. 

subject  matter,  destruction  of,  I,  569.. 
580-584. 

subsequent,  I,  570-574. 

tendency  of  law  to  enlarge,  I,  586. 

war,  act  of,  I,  579,  580. 

where  known,  I,  569,  570. 

Impotency, 

defined,  in,  421. 

marriages  void  for.  III,  421,  422. 

imprisonment, 

as  grounds  for  divorce,  m,  494,  495. 
of  person,  X,  615. 
by  court  without  jurisdiction,  writ  of 

habeas  corpus  for,  X,  644-646. 
cannot  be  legal  without  limitation  on 

personal  liberty,  X,  633,  634; 
for  debt,  X,  637. 
provisions  against,  XI,  21. 
writ    of    habeas    corpus    allowed,, 
when,  X,  637. 
what  may  constitute,  X,  615,  642. 
writ  of  habeas  corpus  allowed  for  il- 
legal, when,  X,  634. 

Improvements, 

of  mortgaged  premises,  VIII,  333,  334. 

on  land,  right  to  recover  for,  VII,  443. 

444. 
patents  for,  XII,  402-404. 
Improvement, 

a  complete  invention,  403,  404. 

essential  ideas  of,  402,  403. 
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Inanimate  Forces, 

liability  for -damage  caused  by,  II,  408- 
419. 

explosives,  II,  415-417. 

Are,  II,  409-413. 

firearms,  II,  413-415. 
Incapacity,  as  excuse,  XV,  61. 
Incest,  a.  crime,  in,  87. 

Income  Tax, 

act  Of  1894,  unconstitutional,  VI,  72,  142, 

402. 
considered  as  direct  taxation,  XIII,  385. 
early  legislation,  XI,  402. 
Injunction  restraining  the  collection  of, 

Xni,  384,  385. 
Incompetency,  of  witnesses,  X,  379-383. 
See   also  Witnesses,   incompe- 
tency of. 
Incorporation, 

of  corporations.    See  also  Formation,  of 
corporation, 
advantages,  IX,  9,  10. 
"  *'easy"  or  "liberal"  in  what  states, 
IX,  32. 
evils  of  special  act,  IX,  30,  31. 
"incorporate"  word  not  essential  to, 

IX,  26. 
incorporated  under  federal  laws,  not 

a  foreign  corporation,  IX,  285. 
methods  prescribed  by  laws  of  states, 

IX,  42 
number  of  persons  necessary,  IX,  9. 
procedure  in  Illinois  as  an  example, 

IX,  37-39. 
purpose,  object  and  powers,  IX,  35-37. 
"strict"  in  what  states,  IX,  32. 
under  general  incorporation  laws,  IX, 
30-39*. 
articles  of  agreement,  IX,  33. 
charter  of  company,  IX,  33. 
in  Illinois,   under  constitutions  of 

1848  and  1870,  IX,  31,  32. 
provisions  of  the  general  law,  IX, 
33. 
of  national  banlcs.    See  National  Banks, 

incorporation  of. 
Incorporation  by  Reference, 
In  a  will,  VI,  89-96. 
advancements,  VI,  96. 
by  codicil,  VI,  94,  95. 
exception  to  rule,  VI,  96. 
of  notes  signed  by  testator  In  favor 

of  beneficiary,  VI,  94,  95. 
payment  of  debts  and  future  legacies, 

VI,  91,  92; 
test,  VI,  92,  93. 

to  another  but  unattested  document, 
VE,  93-95. 
dated  after  execution  of  will,  VT,  93. 
dated  before  execution  of  will,  VI, 
93-95. 
to  future  acts,  VI,  89,  90. 
"to  such  persons  and  in  such  propor- 
tion   as    shall    appear    from    a 
paper  which  will  be  found  with 
my  will,"  VI,  93. 


"to  such  persons  as  shall  be  his  part- 
ners in  business  at  his  death," 
VI,  92. 

"to  such  persons  as  shall  be  his  serv- 
ants," VI,  92. 

under  Statute  of  Frauds,  VI,  90-92. 

will  must  refer  to  document  as  exist- 
ing so  that  it  may  be  identified, 
VI,  94. 
Incorporeal  Hereditaments,  rights  in 
diversion  and  use  of  water  are, 
VI,  363,  364,  366. 

Incorporeal  Property, 

defined,  IV,  4,  5;  V,  3. 

a,nnuity  as,  V,  3. 

bank  deposits  as,  IV,  5. 

bonds  as,  IV,  5. 

choses  in  action  as,  TV,  5. 

copyright  as,  IV,  4. 

corporeal  property  distinguished  from, 

V,  1. 
debts  as,  V,  5. 
patents  as,  IV,  5. 
real  or  personal  property,  receiver  may 

be  appointed  over,  IX,  467. 
rents,  ^nnual,  asr  V,  3. 
rights  in  action  as,  V,  1. 
stock  as,  rv,  5. 
transfer  of,  V,  4. 

Indebtltatus  Assumpsit.  See  Assump- 
sit, Action  of. 

Indemnity  insurance,  XIV,  171,  284. 

governed  generally  by  rules  of  surety- 
ship, xrv,  284. 

guaranty  Insurance,  term  how  applied, 
XIV,  284. 

subrogation  allowed,  XTV,  171. 

Indenture.    See  Deeds. 

Indeterminate  Sentence,  III,  332,  333; 
XI,  274,  275. 

I  ndexes,  in  bankruptcy,  Xn,  365. 

India,  change  of  sovereignty  in,  effect 
of,  on  law,  XII,  6. 

Indiana,  constitution  of,  XI,  59. 

Indian  Reservation,  VI,  412. 

Indians, 

allotment  of  land  to,  I,  304,  305. 

citizenship  of,  XI,  208,  209,  216,  217,  5C2, 
503. 

communal  lands  of  Six  Nations,  V,  26. 

courts  of  the,  I,  337-339. 

Indian  marriages,  validity  of,  Xn,  31. 

may  be  adjudged  bankrupts,  when;  XII, 
275. 

naturalization  of,  XI,  460. 

possession  and  right  to  use  land,  V,  27. 

regarded  by  international  law  as  mere 
temporary  occupants,  V,  28. 

relations  of  the  United  States  govern- 
ment with,  V,  29,  30. 

rights  of,  V,  25-27. 

title  of,  to  land,  V,  27-31. 

tribal  law  among  American,  XII,  4. 

United  States  has  exclusive  right  to  ac- 
quire, V,  27. 
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Indemnitor, 

promise  to  applr  property  in  surety's 

hands,  VIII,  194. 
promise  to  pay  his  own  debt,  not  within 

Statute    of   Frauds.    VUI,    193, 

191. 
suretyship   as   defined   includes,   VIII, 

181. 

Indemnity, 

contract  to  Indemnity,  VIII,  190-193. 
Statute  of  Frauds,  when  applied,  Vin, 

191. 
third  persons  not  within  Statute  of 
Frauds,  VUI,  191-193. 
given  by  stranger  or  co-surety,  can- 
not be  claimed  by  creditor  of 
surety,  VIII,  281.  ^ 

not  within  Statute  of  Frauds,  I,  456. 
of  joint  tort-feasor,  VII,  411-413. 
of  master  from  servant,  VII,  412. 
of  partner,  VII,  412. 
of  surety,  VII,  411. 
right  to,  by  surety,  VIII,  197-203. 
defined,  VIII,  197. 
action, 
may  be  brought  in  name  of  fiurety, 

VIII,  198. 
when  surety  may  bring,  VIII,  199- 
201. 
amount  that  surety  may  recover  on 

his  right,  VIII,  201,  202. 
debt  may  be  paid  before  due,  action 
by  surety  after  it  is  due,  VIII, 
198. 
debt   may   be   paid   in    installments, 

Vm,  199. 
defenses  to,  VIII,  203. 
equitable  right,  not  dependent  upon 

contract,  VIII,  202,  203. 
nature  and  origin  of,  VIII,  198. 
no  demand  or  notice  need  be  given 

principal,  VIII,  198. 
of  note,  amount  of  recovery,  VIII,  200, 

201. 
right  of  subrogation  available  when, 

Vin,  217,  218. 
volunteer,     whether,     may     recover, 

VIII,  202,  203. 
when  right  arises,  VIII,  198,  199. 

Indictment, 

defined.  Ill,  274,  285;  XV,  421. 

accusation,  constitutional  guaranties, 
XI,  264,  265. 

amendments  to.  III,  303,  304. 

cannot  charge  two  or  more  offenses, 
III,  290,  291. 

constitutional  provision  securing  to  ac- 
cused persons  right  of,  XI,  44, 
499. 

corporations  may  be  indicted,  IX,  101, 
102,  167. 

demurrer  to.  III,  307,  309,  310.  See  also 
Demurrer. 

drawing  of, 
abbreviations,  when  used,  m,  291. 
allegation. 


arguments,  not  to  be  stated.  III, 
290. 

matters  of  evidence.  III,  292. 

matters  requiring  a  description,  ni, 
292. 

must     aver     accused     committed 
crime.  III,  292. 

must  be  direct,  in,  290. 

particular.  III,  292. 

statutory  offenses.  III,  297,  298. 
alterations  to  be  avoided.  III,  291. 
caption.  III,  287,  288. 
commencement.  III,  287, 
conclusion.  III,  288,  289. 
counts,  statement  of.  III,  301. 

bad  for  duplicity.  III,  301. 
description  of,  ni,  299,  300. 

personal  property  in.  III,  299,  300. 

real  property  in.  III,  299. 

stolen  money  in.  III,  300. 

written  instruments  in,  III,  300. 
erasures  to  be  avoided.  III,  291. 
facts.  III,  289,  290. 
formal  parts.  III,  287, 
indorsing.  III,  289. 
inducement.  III,  300,  301. 
in  general.  III,  287. 
Intent,  III,  295,  296,  298. 
interlineations.  III,  291. 
joinder  of  offenses.  III,  301,  302. 

counts.  III,  301,  302. 

governed  by  statute.  III,  302. 

offenses   of   same    general   nature, 
III,  302. 

separate  offenses.  III,  301. 
knowledge  necessary  to  aver.  III,  296, 

297. 
language.  III,  291. 
material  parts.  III,  290,  291. 
namer  III,  292,  293,  295. 
place, 

averment  of.  III,  295. 

failure  to  state.  III,  294. 
pleadings, 

certainty,  m,  289,  290. 

in  general.  III,  289-292. 

positiveness,  III,  290,  291. 
requirements  in.  III,  287-289. 
signing  of,  ni,  289. 
statement,  III,  288. 
statutory  offenses.  III,  297,  298. 

allegations.  III,  298. 

cases  where  following  statute  may 
invalidate  indictment.  III,  298. 

negativing  provisos  or  exceptions, 
III,  298,  299.      . 
surplusage.  III,  295,  302,  303. 

to  be  avoided  in.  III,  302,  303. 

"then  and  there,"  use  of.  III,  295. 
time.  III,  293,  294,  295. 

averment  of  must  be  repeated  with 
each  allegation.  In,  295. 

failure  to  state  a  material  detect, 
III.  294. 

words  of  art.  Ill,  297. 
felonies, 
ail.  III,  285. 
constitutional  requirement.  III,  2S5. 
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I  nd  Ictment — Continued, 
tor  assault  and  battery.  III,  23,  24. 
forms  oi.  III,  304,  337- J40. 
for, 
burglary,  III,  338. 
embezzlement.  III,  338,  339. 
forgery,  III,  340. 
larceny,  III,  338. 
murder.  III,  337. 
In  federal  courts,  XI,  266,  267. 
Interpretation  of,  I,  243. 
libel  at  common  law  was  punishable  by, 

II,  229. 
motion  to  quash.  III,  307,  308.    See  also 

Motion,  to  quash. 
of  municipal  corporation,  XIII,  229. 
presented  to  court  grand  jury.  III,  286. 
presentment  distinguished.  III,  285,  286. 
.  right  of  accused.  III,  314. 
simplified.  XI,  283. 

whether  indictment  essential,  XI,  265, 
266. 

Indorsee, 

agent  of  the  Indorser,  Vni,  97-99. 
of  a  bill  of  exchange,  VIII,  4. 
trustee  for  thifd  party,  VIII,  87,  100, 
101. 

Indorsement, 
by  bank,  VIII,  93. 
by  corporations,  VIII,  93,  94. 
by  infant,  VIII,  95,  96. 
conditional,  VIII,  96,  102,  103. 
form  of,  VIII,  89,  95. 
in  blank,  ;VIII,  87,  88,  93,  96. 
in  form  of, 
assignment,  VIII,  89,  90. 
guaranty,  VIII,  90,  91. 
must  be  of  the  entire  instrument,  VIII, 

92. 
must  be  written  on  instrument  or  al- 
longe, VIII,  91,  92. 
negotiation  of  paper  payable  to  order 

by,  and  delivery,  VIII,  SB,  89. 
on  paper  attached  to  instrument,  Vin, 

91. 
oral,  never  has  been  recognized,  VIII, 

91. 
place  of,  VIII,  91. 
qualified,  VIII,  96,  101,  102. 
restrictive,  VIII,  96-101. 
Indorsement  constituting  indorsee, 
agent  of  indorser,  VIII,  97-99. 
trustee    for   third   party,    VIII,    97, 
100,  101. 
Indorsement  prohibiting  further  ne- 
gotiation, VIII,  97,  98. 
special,  VIII,  96. 
transfer   of   paper   without,    VIII,    103, 

104. 
usual  form,  VIII,  89.. 
where  instrument  is  payable,  VIII,  51. 
to  cashier,  VIII,  93,  94. 
to  two  or  more  payees,  VIII,  93. 
where  name  is  misspelled,  VIII,  94,  95. 
without  recourse,  VIII,  101,  102. 


Indorser, 

acceptor  does  not  admit  genuineness  of 
signature  of,  VIII,  134. 

anomalous,  defined,  VIII,  137. 

indorsee  agent  of,  when,  VIII,  97-99. 

joint  indorsers,  liability  of,  VIII,  137. 

liability  of,  VIII,  135rl39. 
anomalous  or  irregular  indorser,  VIII, 

137-139. 
on  indorsement  in  form  of  an  assign- 
ment, VIII,  89,  90. 
successive    indorsements,    VIII,    136, 
137. 

of  a  bill  of  exchange,  Vni,  4,  76. 

qualified  acceptance  of  bill  by  drawee 
discharges,  VIII,  81. 

qualified  indorsement  relieves  trans- 
feror from  liability  as  an,  VIII, 
101. 

signature  of,  VIII,  68.  v 

suretyship  as  defined  includes,  VIII, 
181. 

Inducement, 

defined,  III,  300. 

as  used  in  pleading,  m,  300. 

Industrial  Property,  Union  for  Protec- 
tion of  Industrial  and  Literary 
Property  (International),  XII, 
169,  469. 

Industries,  dominating,  XI,  367-370. 

"In  Equity,"  defined.  III,  373. 

Infant, 

defined,  I,  469,  470;  HI,  366. 
actions  against,  as  defendants,  X,  225, 
226. 
failure  of  infant  to  plead  will  not  give 

judgment  by  default,  X,  226. 
guardian  ad  litem,  X,  225,  226. 
suit  brought  against  infant  person- 
ally, X,  225. 
actions  by,  as  plaintiffs,  X,  14S,  225. 
by  their  next  friend,  X,  225. 
volunteer  cannot  sue  for  infant,  X, ' 
225, 
age  of  consent  of  to  marriage.  III,  3S4. 
age  of  majority  of.   III,   366-368.     See 
also  Age,  of  majority  of  infants, 
appointment  of  agent  or  attorney  by, 

III,  400,  401;  IV,  183,  184. 
as  agent,  IV,  187. 

as  beneficiaries  of  a  trust,  VII,  343. 
as  mortgagee,  VIII,  313. 
as  payee,  maker  of  note  may  not  avoid, 

VIII,  132. 
as  principal  debtor,  surety  not  liable, 

VIII,  230. 
as  principal  in  agency,  IV,  183,  184. 
as  witnesses.  III,  408. 
bonds  of,  in  criminal  charge,  I,  471. 
"born  in  due  tiJne  afterwards,"  V,  199. 
cannot  convey  land,  V,  426. 
conceived,  held  legally  born,  V,  190. 
contracts  of.  III,  369-402. 
as  party  to  a  contract,  I,  469,  473,  525. 
authorized  or  required  by  law,  I,  471. 
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Infant,  contracts  of — Continued. 
consideration,  recovery  of,  by  adult, 

III,  388,  393. 
consideration,  recovery  of,  by  infant, 
ni,  388-396. 
after  majority,- III,  389-396,  478. 
before  majority.  III,  388,  389. 
disaffirmance  of,  by  adult.  III,  3S6-388. 
disaffirmance  of,  by  infant.  III,  369, 
370,  397-400,  401,  402. 
acts  of  infants'  counsel  in  course 

of  litigation,  lit,  399,  400. 
contracts  for  necessaries,  III,  369, 

379-383,  398.  , 
contracts    for   services.    III,    387, 

393,  394,  396-398. 

contracts  of  partnership,  III,  398, 

399. 
effect    upon    adult's    rights.    III, 
/-40],  402. 
-     right  to.  III,  369,  370. 
disaffirmance,  by  infant,  where  adult 

takes  initiative.  III,  369-375. 
disaffirmance  of,  by  infant,  where  in- 
fant takes  initiative.   III,   385- 
402. 
enlistment  contract  binding,  I,  471. 
for  necessaries,  I,   471;  III,  349,  350, 
369,  379-383,  398;  VII,  416. 
at  common  law,  III,  369. 
furnished    to    child    compelled    to 
leave  his  father's  house.  III,  350. 
in  equity.  III,  383. 
recovery  for, 
by  mother  from  father.  III,  350. 
by  third  parties  from  parents,  III, 
349,  350. 
what    constitute    necessaries.    III, 

379-382. 
when  are  articles  necessaries.  III, 

380,  383. 
where   child   leaves  home  without 

consent.  III,  381. 
where  child  lives  with  parent.  III, 
380 
for  services,  III,  387,  393,  394,  396-398. 
disaffirmance  of,  by  Infant,  III,  393, 

394,  396. 

recovery  on,  by  infant,  m,  396. 
where  infant  is   emancipated.   III, 

398. 
change  of,  XII,   13. 
same  as  their  parents,  XII,  13. 
in  general.  Ill,  369. 
partnership  contract.  III,  398,  399.  , 
performance  by  adult,  ^S5-'^88. 
ratification   and   disaffirmance   of,    I, 

448,  470,  472,  ,473;  IX,  316. 
valid,  I,  470-472. 
void,  III,  368. 
voidable,  I,  470,  472;  III,  368,  369;  VIII, 

230;  IX,  315,  316. 
where  adult  takes  initiative,  HI,  369- 

384. 
where  infant  takes  initiative,  III,  385- 

402. 
crimes  of,  responsibility  for,  III,  30,  31, 

407,  408;  XV,  118. 


between    seven   and   fourteen   years, 

III,  30,  31,  407. 
over  fourteen  years.  111,  SO,  407. 
under  seven  years.  III,  30,  407. 
deed  of,  VII,  468. 
deeds  of, 
disaffirmance  of,  where  infant  takes 
initiative.  III,  390,  391. 
before  majority.  III,  388,  389. 
disabilities  of.  III,  368,  408. 
domicile  of, 
by  second  marriage  of  mother,  XH, 
13. 
guardians  of.    See  Guardian  and  Ward, 
guardianship  of  property,  VII,  242. 
hours  of  labor  of  children,  XI,  295. 
indorsement  of  note  by,  VIII,  95,  96. 
injury   to,    while   trespassing,    liability 
for,  II,  ,149,  150. 
attractive  dangers,  n,  150. 
turntable  cases,  doctrine  of,  n,  149, 
150. 
investment  of  money  by,   in  partner- 
ship, IX,  417. 
judgment  pro  confesso  cannot  be  taken 

., against,  X,  226. 
jurisdiction  of  equity  over,  "Wi,  140,  141. 
law  of,  I,  89;  III,  341,  366-408. 
leases  of,  HI,  383,  384;  VI,  214,  219,  220, 
292. 
liability  of  infant  for  rent,  VT,  292. 
voidable,  when,-  VI,  219,  220. 
majority.  III,  366-368. 
time  of.  III,  366-368. 
marriage  of.  III,  384,  416,  422,  431. 
age  of  consent.  III,  384,  422.    See  also 

Age,  of  consent  to  marriage, 
runaway  marriages,  III,  431. 
may  be  trustees,  Vn,  308. 
may  settle  property  in  trust,  VTI,  306. 
may  subscribe  to  stock  of  a  corpora- 
tion, contract  voidable,  DC,  77. 
mortgages  of,  m,  378,  379,  391;  Vni,  312, 

313. 
necessaries  furnished  to,  recovery  for, 

VII,  416. 
negligence    of,    standard    of    care    re- 
quired, II,  168,  169. 
period  of  infancy,  in,  366-368. 
power  of  attorney  by.  III,  400,  401. 
power  to  convey  for,  V,  426. 
promise  to  answer  for  debt  or  default 

of,  VIII,  189. 
right  to  suffrage  denied,  XI,  217. 
sale  of  land  to  support,  I,  333. 
torts  of,  ni,  403-406. 
connected    with    contracts.    III,    403- 

406. 
deceit,  III,  403. 
for  conversion.  III.  404. 
for  fire,  HI,  406. 
for  mistreatment  of  horse.   III,   405, 

406. 
fraud.  III,  403-405. 
misrepresentation.  III,  403,  404. 
of  infant  under  seven  years,  m,  30. 
usually  not  entitled  to  homestead  ex- 
emptions, V,  295. 
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I  nf  a  nt — Continu  ed.  • 

who  are  children,  m,  366.     . 

wiUs  of.  III,  408;  VI,  35.  68;  XV,  223. 

Infanticide,  XIV,  357-361. 
considered  as  murder,  XIV,  357. 
investigation  to  ascertain,  how  made, 

XIV,  367,  358. 
marks  of  violence,  dlsting;uished  how, 

XIV,  361. 
medico-legal    considerations    of,    XIV, 

357-361. 
presumption  that  child  was  still-born, 

when,  XIV,  357. 
questions  to  be  considered, 
maturity  of  child,  XIV,  357. 
whether    child    died     from    natural 

causes,  XTV,  360,  361. 
whether    child    was    alive    at    birth, 

XIV,  358-360. 
whether  prisoner  had  recently  been 
deUvered  of  child,  XIV,  358. 

Informal  Contracts,  I,  368. 

Information.    See  also  Indictment, 
defined,  lU,  274,  285;  X,  230. 
accusation, 
formal.  III,  273. 
,  In  petty  offenses,  III,  2S3. 
amendment  of,  m,  304. 
bill  in  equity  distinguished  from,  X,  230. 
leave  to  withdraw,  HI,  308. 
prosecution  for  crime.  III,  285. 

Infringement, 

of  copyright,  Xn,  452,  466-468. 
action    for,    cannot    be    begun    until 
compliance   with   statute,   XII, 
459. 
damages  for,  XII,  467. 
destruction  of  infringing  copies,  XII, 

468. 
direct  proof  of  injury  not  necessary, 

xn,  466. 
illustration  of  maps  almost  identical 
which    were    not    infringment, 
XII,  467. 
injunction  restraining,  XH,  467. 
of  part  of  work,  XII,  466. 
performance  not  given  for  profit  not 

considered  as  an,  XII,  468. 
prevented  how,  XII,  467,  468. 
punislunent  of,  XQ,  468. 
rules  for  determining,  Xn,  452. 
of  patents,  Xn,  395,  442-448. 
actions  for,  XII,  445-448. 
at  law,  for  damages,  XII,  446. 
by  owner,  assignee  or  grantee  of  a 

patent,  XII,  446. 
In  district  courts  of  United  States, 

XII,  445. 
in  equity,  XII,  446-448. 
accounting  for  profits  and  dam- 
ages, xn,  446,  447. 
evidence  in,  XII,  447. 
injunction,  XII,  446,  448. 
not  maintainable  after  expiration 

of  patent,  XII,  448. 
practice  in,  XII,  447,  448. 


contributory  infringement,   XII,   443, 
444. 
for, 
composition  of  matter,  XII,  443. 
machine,  XII,  395,  443. 
process,  XII,  442,  443. 
of, 
combination  patents,  XII,  443. 
primary  and  secondary  inventions, 
xn,  443. 
of  trademarks,  XII,  499-508,  624. 

abandonment  as  defense  to,  XII,  506. 
actions  for,  XII,  507,  508. 
in  federal  courts,  XII,  507,  508. 
in  state  courts,  XII,  507. 
attitude  of  courts  towards,  XII,  500. 
care  required  of  purchasers,  Xn,  503, 

504. 
damages  for  at  law  and  in  equity, 

XII,  505,  506. 
defenses  to,  XII,  506. 
degree  of  similarity  constituting  in- 
fringement, XII,  499,  500. 
determined  by  inspection,  XII,  506. 
evidence  of  experts  in  case  of,  XII, 

505. 
general  rule,  XII,  499. 
goods  of  the  "same  descriptive  prop- 
erties," xn,  502,  503.   : 
Injunction  in  cases  of,  XII,  498,  505- 
508. 
may  be  enforced  anywhere  within 

United  States,  XII,  508. 
perpetual  injunction,  Xn,  506,  507. 
preliminary    Injunction,    Xn,    506, 

507. 
to  require  use  of  certain  words  on 
label,  XII,  607. 
intent  to   deceive,   not   necessary  to 

show,  XII,  504,  505. 
laches  of  trademark  owner  in  case  of, 

effect  of,  xn,  498. 
prevention  of,  XII,  499,  506-508. 
rule  in  unfair  competition  cases  dis- 
tinguished  from   ruie    In,   XII, 
504,  505. 
test  of,  XII,  500. 

to  constitute,  what  is  necessary,  XII, 
500-502. 

Inheritance,  Laws  of,  XII,  46-51.  See 
also  Descent;  Distribution;  In- 
terstate Succession;  Wills. 

Inheritance  Taxes,  may  be  heavier  in 
proportion  on  large  inherit- 
ances, XI,  289. 

Initiative  and  Referendum,  I,  5,  6,  18; 

XI,  54. 
Injunction, 

defined,  Vll,  44;  Vin,  400. 
against, 

action  at  law,  Vn,  65,  66. 

boycott,  VII,  60,  61. ' 

breach  of  trust  by  trustee,  Vn,  65. 

collection's  of  taxes,  XI,  438. 

eminent  domain,  exercise  of.  VH,  63, 
64; 

equitable  waste,  VII,  46,  47. 
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Injunction,   against — Continued. 
lUeeal  taxation,  VII,  63. 
infringement  of  trademarlcs,  VII,  59, 
infringement  of  patents,  VII,  56-58. 
infringement  of  trademarlcs,  VII,  69, 

60. 
invalid  instruments,  suit  on,  VII,  69. 
Judgment  obtained  by  fraud  or  acci- 
dent, VII,  10,  66-68,  165,  227. 
lectures,  unauthorized  publication  of, 

VII,  59. 
mining,  acts  of  waste,  VII,  44. 
mortgagor,  acts  of  waste  of,  vn,  45. 
municipal  officers,  VII,  62. 
municipal  ordinances,  illegal,  VII,  S2. 
negative  contract,  breach  of,  VII,  18. 
nuisance,  VII,  51-56. 
partner  exceeding  his  rights,  IX,  400, 

401. 
private  letters,  VII,  59. 
State  officers,  VII,  62. 
strikes,  VII,  60,  61. 
transfer  of  instrument  pending  suit, 

vn,  65. 
trespass,  VII,  47-51. 
tunnel,  under  plaintiff's  land,  Vn,  48. 
waste,  VII,   44-46. 
water,  pollution  of,  VII,  62. 
by  landlord  against  tenant  for  nuisance, 

VI,  260. 
defense  of  laches  does  not  apply,  vn, 

219. 
expressions  of  rule  of  Judicial  comity, 

I,  219. 
granted  by  equity  courts,  X,  58. 
In  aid  of  equitable  remedies,  VII,  64,  65. 
in  early  English  equity  procedure,  vn, 

4. 
in  federal  courts,  I,  246,  259,  271. 
injunction  bond,  form  of,  XIV,  675,  676. 
Instances    of   ancillary   Jurisdiction   of 

courts,  I,  209. 
interlocutory,  VII,  44. 
judicial  control  of  municipal  officers  by, 

xm,  188. 
mandatory,  VII,  44,  595. 
pendente  lite,  VI,  478. 
preliminary,  Vtl,  44,  49,  50,  52,  53. 
preventive  relief  by,  I,  85,  137. 
right  to  grant,  depends  on,  the  existence 
of  property  in  any  right  which 
belongs  to  a  person,  II,  391. 
stockholder  may  sue  to  restrain  fraudu- 
lent acts  of  majority  of  stock- 
holders, IX,  255. 
temporary,  VII,  44;  XV,  395. 
to  restrain, 
actions    against    bankrupt    pending 
bankruptcy    proceedings,    XII, 
287. 
collection  of  incQjne  tax,  XIII,  384,  385. 
corporate  debtor  from  making  alleged 

improvident  contract,  IV,  263. 
corporation  from  doing  act,  IX,  101, 

102. 
Infringement  of  copyright,  XII,  467 
Infringement  of  patents,  XII,  446-448. 


infringement  of  trademarks,  XII,  98, 
605-508. 
perpetual  injunction,  XII,  506,  507. 
preliminary  injunction,  XII,  606,  507. 
punishment,  to  prevent,  XII,  507. 
to  require  the  use  of  certain  words 
on  laoel,  XII,  607. 
plaintiffs  bringing  a  second  suit,  I,  216. 
threatened  libel,  II,  281-283. 
unfair  competition,  XH,   634,  546,   646, 
549,  550. 
in  cases  involving, 
refilling   of   distinctive   containers, 

XII,  546. 
similarity  of  shape  or  configuration, 

Xn,  534. 
substitution  in   sale   of  competing 
article  of  commerce,  XII,  545. 
waste  in  mining  cases,  VI,  478. 
will  not  lie.  to  enjoin,  XHI,  381,  382,  383. 
writ  of,  form  of,  XIV,  700,  701. 

In  Loco  Parentis,  defined,  III,  41,  42. 

Innkeepers.      See    also    Boarding   and 

Lodging  House  Keepers, 
defined,  IV,  127. 
as  bailees, 
illustration,  IV,  109. 
may  bring  action  to  recover  property, 
IV,  79. 
assault   of,    after  lawful   entry   would 
give  rise  to  an  action  for  tres- 
pass ab  initio,  n,  70. 
delivery  of  grips  to  hotel  porter  when 

not  bailment  by,  IV,  72; 
guests,  IV,  127. 
assignment  of  different  accommoda- 
tions to  different  races,   Xin, 
110.  / 

assumption  of  risk  by,  11,  339,  400. 
considered  as  invitees,  II,  154. 
contracting  contagious  disease  may 
be  rcmovedtohospltal,Xin,106. 
injury  to,  liability  of  innkeeper  for, 
Xni,  68,  69,  72,  75. 
hotel  corporations,  IX,  120,  121,  142,  280, 
470. 
implied  powers  of  a,  IX,  120,  121. 
may  subscribe  to  fund  to  brinp  mili- 
tary encampment  to  town,  IX, 
142. 
receiver  of  a,    not  personally  liable 
for  cashing  worthless  draft,  IX, 
470. 
transfer  of  property  of,  not  dissolving 
corporation,  IX,  2S0. 
inn, 
defined,  IV,  106,  107. 
boarding    or    lodging,  house    distin- 
guished from,  rv,  107. 
restaurant  not  an,  IV,  107. 
innkeeper  may  change  rooms,  of,  XIII, 

121. 
innkeeper  not  bound  to  receive,  Xm, 

18,  26,  44. 
insurers  of  guest's  property,  IV,  90, 103, 
160. 
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I  n  nkeepers — Continued. 
liability  of, 
common  law,  IV,  103,  104. 
for  what  goods  liable,  IV,  109.  110. 
modern  measure  of,  IV,  104,  105. 
prima  facie,  IV,  105,  106. 
burden  of  proof  on  innkeeper,  IV, 

106. 
contributory    negligence    of    guest 

will  exousp,  IV,  110. 
for  goods  destroyed  by  fire,  IV,  106. 
for  goods  stolen,  IV,  106. 
relation  of  guest  and  innkeeper  must 

exist  to  create,  IV,  106-108. 
termination  of,  IV,  110. 
lease  by  mortgagee  to  effect  on  clause 
prohibiting  sale  of  intoxicating 
liquors,  VIII,  331. 
lien  of, 
on  a  guest's  baggage,  IV,  127,  VIII, 

310. 
on  baggage  of  third  person  brought 

by  guest,  IV,  119,  127. 
on  goods  innkeeper  is  not  bound  to 

receive,  when,  IV,  142. 
on    horse    brought    by    person    not 

owner,  IV,  141,  143. 
on  stolen  property,  rv,  142. 
lodgings  of  infant.  III,  384. 
maintenance  of  hotel  by  railroad  cor- 
porations, IX,  121,  122. 
may  make    reasonable   regulations   to 
safeguard  guest's  property,  IV, 
105. 
obligations  of,  IV,  102,  143;  Xin,  24,  26. 
prepayment  by,  XIII,  39. 
property  of,  XIII,  73,  75. 
receiving  of  travelers  as,  Xin,  43,  44, 

46.  47. 
refusal  to  receive,  XIII,  3,  105. 
must  admit  competing  telephone  lines 

to  equal, privileges,  XIII,  30. 
obligations  towards  one  summoned  by 

guest,  xni,  26. 
one  who  accepts  travelers  occasionally, 

xm,  15. 
ordinance      requiring     the      reporting 

names  of  guests,  XIII,  183. 
proof  that  inn  is  conducted  as  public 

one,  XIII,  14. 
public  employment  of,  Xm,  12,  13,  21. 
test  of  public  character  of,  XIII,  14. 
who  are,  IV,  106-108. 
withdrawal  from  business  of  an  inn- 
keeper, XIII,  21. 

Innocent  Misappropriation,  of  property, 
tests  of  ownership,  IV,  34-37. 

Innocent  Purchaser, 

from  bailee,  rights  of,  IV,  370. 

may   hold   against,  original    defrauded 

seller,  v^hen,  IV,  367. 
protected  under  statutes,  when,  IV,  370. 
title  of,  possession  as  evidence  of,  IV, 

367,  370-372. 
without  notice,  IV, '367. 


Innuendo,  defined.  III,  301. 

In  Pari  Delicto, 

recovery  of  money  paid  under  illegal 

contract,  VII,  438,  439. 
rule,  Vn,  175,  176. 

In  Personam, 

equity  acts,  VII,  9-11... 

requirements  of  due  process  of  law,  XI, 

314-318. 
rights,  I,  82-84,  89;  II,  4,  5. 
what  are  actions,  I,  202,  204. 

Inquest,  development  of,  I,  107-109. 

Inquiry,  not  an  offer,  I,  384,  385. 

In  Rem, 

judgments,  I,  203. 
proceedings,  defined,  I,  203,  204. 
requirements  of  due  process  of  law  In 

actions,  XI,  318-321. 
rights.  I,  82-84;  II,  4,  5. 
what  are  actions,  I,  202,  204. 
sixteenth  amendment,  XI,  53,  143,  402, 

504. 

Insane  Persons.  See  also  Idiots;  Luna- 
tics, 
action  by,  at  law  and  in  equity,  X,  148, 

224,  225. 
appointment  of  agent  by,  IV,  184,  185. 
as  agents,  IV,  187. 
as  beneficiaries  of  a  trust,  VII,  343. 
as  witnesses,  competency  of,  XIV,  375. 
civil  liability  of,  XIV,  374,  375. 
contracts  of,  I,  474,   475,   381;  IV,   184, 

185;  XIV,  374;  IX,  317. 
crimes  of,  in,  12,  31-34;  XV,  119. 
criminal  liability  of,  XIV,  375,  376. 
decree  subject  only  to  direct  attack,  I, 

200. 
delusions.  III,  32. 
duty  of  state  towards,  X,  636. 
examination  of,  XIV,  373. 
guardianship  of  property  of,  VII,  242. 
guardians  of,  VI,  196.     See  also  Guar- 
dian and  Ward, 
incapable,  VII,  12,  420. 

of  giving  consent  to  crime,  m,  12. 
of  marriage,  IV,  420. 
Incompetency  of,  as  witnesses,  X,  380, 

382. 
insanity,  XIV,  371-376. 
as  defined  by  criminal  law,  HI,  31. 
burden  of  proof  in  establishing,  X, 

418. 
defense  of,  m,  34,  306;  XIV,  375. 
delusion  as  used  in  connection  with, 

defined,  XIV,  372. 
evidence  of,  XIV,  372,  373. 
expert  opinion  as  to,  X,  353,  354. 
hallucination  as  used   in  connection 

with,  defined,  XTV,  372. 
illusion  as  used  in  connection  with, 

defined,  XIV,  372. 
interment.  III.  31,  32. 
lucid  Interval,  term  as  used  in  con- 
nection with,  defined,  XIV,  373. 


671 


150 


INDEX 


Insane  persons,  insanity — Continued. 
medico-legal  aspects  of,  XIV,  371-373. 
moral  insanity,  XIV,  3J73. 
partial,  III,  31. 
permanent.  III,  31,  32. 
temporary.  III,  31,  32. 
terra, 
as  used  by  medical  jurist,  XIV,  372. 
as  used  in  state  statutes,  XIV,  371, 
test  of,  III,  32,  33. 
irresistible  Impulse,  III,  33,  34. 
McNaghten's  Case,  III,  33. 
right  and  wrong  test.  III,  33. 
insanity  of  banltrupt,  XII,  285,  286. 
after  petition  in  bankruptcy  had  been 

filed,  XII,  293. 
at  time  alleged  act  of  bankruptcy  was 
committed,   effect  of,  XII,   285. 
does  not  abate  proceedings,  XII,  285. 
insanity,   trial  of  issue  of  in  bank- 
ruptcy court,  XII,  286. 
insanity  of  principal, 
will  not  revoke  "power  coupled  with 

an  interest,"  IV,  215. 
will  revoke  simple  agency,  IV,  215. 
jurisdiction  of  equity  over,  VII,  141, 142. 
kleptomania.  III,  31-34. 
law  governing,  I,  89. 
leases  of,  VI,  220,  221. 
lunacy  courts,  I,  362. 
lunatic,  I,  474,  475. 
marriage  of,  XIV,  374;  III,  420. 
may  be  trustees,  VII,  308. 
may    be    voluntary    bankrupts,    when, 

XII,  275. 
necessaries  furnished  to,  VII,  416. 
negligence    of,    standard    of    care    re- 
quired, II,  167,  168. 
person  committed  may  sue  for  writ  of 
habeas  corpus,  X,  636. 
»      promise  to  answer  for  debt  or  default 
of,  Vin,  189. 
protection  of  mentally  incapable,  I,  475. 
restraint  of,  H,  59;  XIV,  373,  374. 
right  to  suffrage  denied,  XI,  217. 
sale  of  land  to  support,  I,  333. 
settlement  of  property  in  trust  by,  VII, 

307. 
where  a  partner  becomes  insane,  IX, 

317,  318. 
wills  of,  VI,  68;  XI,  223;  XIV,  374. 

Inscriptions,  on  address  tags  not  con- 
sidered writings  under  best  evi- 
dence rule,  X,  365. 

Insolvency, 

bankruptcy  distinguished  from,  XII, 
264. 

does  not  extinguish  the  legal  existence 
of  corporation,  IX,  279. 

distinction  between  bankruptcy  and, 
XI,  150. 

knowledge  of;  when  sufficient  to  consti- 
tute fraud,  II,  208,  209. 

laws  relating  to,  may  be  passed  by 
states,  XII,  266. 


Inspection, 

in  sales  of  personal  property,  buyer's 

right  of,  IV,  359,  389-394. 

acceptance,  what  constitutes,  rv,  393. 

as  expressed  in  Sales  Act,  IV,  390,  391, 

393. 
breach  of  warranty  compared  with, 

IV,  393,  394. 
C.  O.  D.  sales,  JV,  359. 
in  hands  of  carrier,  IV,  390,  391. 
nature  of  right,  IV,  389. 
reasonable  opportunity  for  examina- 
tion, what  is,  IV,  392,  393. 
seller's   refusal'  to   allow   inspection, 

effect  of,  IV,  389-391. 
use  or  test  of  goods,  IV,  392,  393. 
'  when  and  where  inspection  should  be 
made,  IV,  391,  392. 
when  title  is  to  pass,  IV,  389-391> 
pending  litigation  of  mining  properties, 

VI,  478,  479. 
Installment  Contracts,  I,  543. 
abandonment  of,  I,  568. 
breach  of,  I,  563. 
insolvency,  I,  568. 
performance  of,  I,  562-564. 
Installment  Paper, 
time  of  presentment  of,  VIII,  146,  147. 
when  overdue,  VIII,  108, 109. 
Installment  Sales,  IV,  319. 
Instructions  to  Jury,  X  186-189. 
additional  instructions,  when,  X,  189. 
confined  to  statement  of  law  applicable 
,  to  case,  X,  189. 

exceptions  to,  X,  186. 
"given"  explained,  X,  186. 
in  actions  for  damages,  XTV,  3,  88. 
review  of,  by  appellate  courts,  XIV,  3. 
that  interest  may  be  allowed  in  com- 
puting damage,  XTV,  88. 
in  criminal  cases.  III,  325-327. 
in  federal  courts,  X,  189. 
lack  of  uniformity  on,  X,  188. 
methods  of,  X,  188,  189. 
objections  to,  when,  X,  187,  189. 
oral,  X,  188. 
summing  up  of  evidence  permitted, 
X,  188. 
preparation  of,  X,  186. 
"refused"  explained,  X,  186. 
settlement  of,  out  of  presence 'of  jury, 

X,  186,  187. 
submission    of    instructions,    by    each 

counsel,  X,  186,  187. 
to  be  in  writing  in  majority  of  states, 

X,  186. 
"Instrument  of  the  People,"  term  con- 
stitution applied  to,  XI,  4. 
Instruments.     See  also  Documents, 
destroyed,  VIII,  132. 
distinction   between  sealed  and  other 

written,   Vn,   478. 
incomplete,  Vm,  72-76. 
invalid,  VII,  69. 
lost,  VIII,  132. 
bond  of  indemnity,  Vm,  132. 
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Instruments,  lost — Cantinuei. 

liability  of  owner  of,  VIII,  132. 

suit  in  equity,  VII,  165,  227. 
not  under  seal,  IV,  180,  181;  X,  33. 
payable  at  bank,  VIII,  131,  132. 
recording  of,  V,  463-469.    See  also  Rec- 
ords, 
under  seal,  IV,  180,  234,  235,  255;  X,  33. 
written,  I,  397,  421,  452. 

Insulting  and  Abusive  Language,  dam- 
ages for,  XIV,  54. 

Insurable  Interest.    See  Fire  Insurance, 
in  case  of, 
commercial  relationship,  XIV,  144. 
executory  contracts,  XIV,  136. 
floating  or  running  policies,  XTV,  139. 
insurance     contracts     which     cover 

profits,  XIV,  136,  137. 
reinsurance,  XIV,  137. 
in  lives,  XrV,  131,  132,  140-147.    See  also 
Life  Insurance, 
amount  of  interest,  XIV,  144,  145. 
test  where  creditor  insures  life  of 
debtor,  XIV,  144,  145. 
consent  of  one  whose  life  is  insured 
necessary,  XIV,  145,  146.         '      ^ 
Insurable  interest  in  property  distin- 
guished from,  XrV,  140,  141. 
interest  in  one's  own  life,  XIV,  145. 
time  when  interest  must  exist,  XIV, 
146,  147. 
must  exist  at  time  of  issuance  of 

policy,  XIV,  146. 
need  not  exist  when  death  of  In- 
sured occurs,  XIV,  146,  147. 
exceptions  to  rule,  XIV,  147. 
in  property,  XIV,  132-140.   See  also  Fire 
Insurance;  Marine  Insurance, 
equitable  ownership  sufficient;  when, 

XIV,  132,  133. 
insufficient  interest,  when,  XIV,  137, 

138. 
insurable    Interest    in    lives    distin- 
guished from,  XIV,  140,  141. 
must  exist, 
when   insurance   is   effected,   XIV, 

138,  139. 
when  loss  occurs,  XIV,  138. 
need  not  exist  continuously  from  time  . 
of  insurance  until  loss  occurs, 
XIV,  139,  140. 
time  when  Interest  must  exist,  XIV, 
138-140. 
"interest  or  no  interest,"  XIV,  131,  132. 
necessity  for,  XIV,  131,  132. 
of, 
administrator,  XIV,  133,  134. 
assignee, 
for  benefit  of  creditors,  XIV,  133. 
of  fire  insurance  policy  pledged  for 
loan,  XIV,  1&2. 
brother  in  his  sister's  life,  XIV,  142. 
child  in  his  parent's  life,  XIV,  143. 
claimant  in  equity,  XIV,  134. 
creditor  in  life  of  debtor,  XIV,  144. 
husband  in  his  wife's  life,  XIV,  142. 
judgment  creditor,  XIV,  136. 


lienholders,  XIV,  135. 
London  shopkeepers  In  life  of  sover- 
eign, xrV,  144. 
mortgagor,  XIV,  134. 
one  in  possession  without  title,  XIV, 

136. 
owner  of  legal  title,  XIV,  132-134. 
in  case  owner  has  only  naked  title, 

XIV,  132. 
parent  in  his  child's  life,  XIV,   142, 

143. 
partner  in  life  of  co-partner,   XIV, 

144. 
persons  under  engagement  to  marry, 

XIV,  143,  144. 
persons  who  stand  in  loco  parentis. 

XIV,  143.        ' 
prospective  heirs,   in  fire  or  marine 

insurance,  XIV,  133. 
relatives,  in  lives  of  blood  relations, 

XIV,  141,  142. 
surety  in  Hfe  of  principal,  XTV,  144. 
trustee,  XEV,  133. 

wife  in  her  husband's  life,  XIV,  142. 
ownership    distinguished    from,    XIV, 

132,  133. 
"reasonable  expectation,"  XIV,  131. 
requisite  in  United  States  irrespective 

of  statute,  XIV,  132. 

Insurance,  XIV,  127-286.  See  also  Acci- 
dent Insurance;  Fire  Insurance; 
Guaranty  Insurance;  Insurable 
Interest;    Liability    Insurance; 
Life  Insurance;  Marine  Insur- 
ance; Subrogation, 
actions  at  law,  on  policy  of,  XIV,  179. 
as  legal  study,  XIV,  130. 
assignment  of,  XIV,  189-195. 
before  Middle  Ages,  XIV,  128. 
business  of,  IX,  291. 
characteristics  of,  XIV,  129. 
company  may  voluntarily  pay  loss,  IX, 

142. 
concealment  in,  XIV,  149-152.    See  also 

Concealment, 
contract  of, 
discharge  of  company  on,  I,  596. 
may  be  regulated  by  statute,  XI,  300. 
need  not  be  reduced  to  writing,  XIV, 

152. 
performance  of  conditions,  I,  545,  551. 
really  wagers,  I,  482. 
representation  or  promise,  I,  548 ;  VII, 

70. 
right  of  action  on,  I,  609. 
special  laws  governinr,  I,  89. 
utmost  good  faith  required  in,  XIV, 

149. 
warranty  in  policies,  I,  547. 
contracted  for,  by  residents  of  different 
states  not  considered  as  inter- 
state commerce,  XII,  214. 
corporations, 
engaged     in,     cannot    be    voluntary 

bankrupts,  XII,  274. 
entirely  subject  to  state  regulations, 
XH,  216. 
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Insurance,  corporations — Continued. 
subject  to  regulation  of  police  power, 
rx,  104. 

covenants  in  leases  for,  YI,  258,  259. 

economic  significance  of,  XIV,  130. 

federal  jurisdiction  in,  XI,  86. 

future  of,  XIV,  129. 

history  of,  XIV,  128,  129. 

insured,  negligence  of  the,  effect  of, 
XIV,  160. 

materiality  in,  XIV,  150,  151. 

of  mortgaged  premises.  See  Fire  In- 
surance. 

of  trust  property,  VII,  331. 

premium,  acknowledgment  of  receipt 
of,  VII,  -.82. 

premiums  have  prior  lien,  IX,  473. 

principles  of  the  law  merchant,  I,  161. 

policies  of,  are  instruments  of  consider- 
able dignity,  XIV,  179. 

recovery  of  money  paid  upon  unjust  de- 
mand, VII,  395. 

representations  In,  IV,  153-155.  See 
also  Kepresentations. 

special  inquiries  in,  XTV,  151. 
failure  to  make  disclosure  In  answer 
to,  XIV,  151. 

subrogation,  XIV,  158-171.  See  also 
Subrogation. 

theory  of,  XIV,  127,  128. 

warranty  in,  XIV,  155-157.  See  also 
Warranty,  in  insurance. 

Insured,  defined,  XTV,  196. 

Insurer,  defined,  XTV,  196. 

Insurgent  Government;, 
recognition  of,  XII,  124,  125. 

Insurrection,  losses  caused  by  fire  dur- 
ing, expressly  excepted,  XIV, 
231. 

Intellectual  Products,  Property  In, 

at  common  law,  IV,  27,  28. 

copyright  of,  IV,  30. 

good  will,  rv,  30. 

lectures,  IV,  28,  29. 

letters,  IV,  29. 

literary  property,  IV,  27-29. 

trademarks  and  trade  names  of,  IV,  30, 

31. 
unfair  competition  as  to,  XII,  548,  549. 

Intent, 

defined,  III,  26. 

distinguished  from  motive.  III,  26. 

improper,  an  essential  part  of  the  tort, 
n,  287. 

in  conversion,  II,  88-92. 

in  criminal  cases.    See  Criminal  Intent. 

Intention  immaterial  ahd  irrelevant 
where  actual  bodily  harm  re- 
sults from  battery,  II,  16,  17. 

to  defame  whether  necessary  for  an  ac- 
tion for  defamation,  11,  256,  257. 

to  vex  and  annoy  not  a  defamatory 
statement,  II,  249, 


Intention,  X,  338. 

agreement  to  share  in  profits,  IX,  306. 

evidence  of  statements  of,  admissible, 

X,  338. 
of  person  depositing  money  in  savings 

bank,  VII,  256,  257,  260. 
of  person  making  will  to  create  trust, 

Vn,  245,  246,  248. 
real  estate  acquired  by  partners,  DC, 

331. 
testamentary, 
statements    of,    admissible    as    evi- 
dence, when,  X,  339,  342. 
to  establish   contents  of  lost  will,  X, 

341,  342. 
to  impeach  will  for   fraud,   duress  or 

undue  infiuence,  X,  340. 
to  show  execution  of  will,  X,  340. 
to  show  mental  condition  of  testator, 

X,  340,  341. 

Intercourse  Between  Nations,  X,  126, 
127,  154-174.  -See  also  Ambas- 
sadors; Charg£  d' Affaires;  Con- 
suls; Envoys  Extraordinary; 
Foreign  Affairs;  Ministers 
Plenipotentiary. 

treaties  concerning, 
effect    of    annexation    of    sovereign 
state  on,  X,  126,  127. 

Interesse  Termini, 
defined,  VI,  213. 
assignment  of,  VI,  214. 

I nterest, 

agreement  to  pay,  in  a  bill  or  note  as 

affecting  negotiability,  VIII,  36, 

37. 

allowance  of,  as  damages,  XIV,  83-91. 

as  compensation,  XIV,  89-91. 

at  early  common  law,  not  allowed, 

XIV,  83. 
compound    interest    allowed,    when, 

XIV,  86,  87. 
counted  at  rate  of  place  of  perform- 
ance, when,  XrV,  85,  86. 
discretion  of  jury  in  allowing,  XIV, 
87,  88,  91. 
modern  tendency  to  abrogate  rule, 
XTV,  91. 
for  failure  to  pay  money  when  due, 

XIV,  83. 
in  actions  for, 

assault  and  battery,  XIV,  87. 
destruction   of  property,   XIV,    88, 

90,  91. 
false  imprisonment,  XTV,  88. 
libel,  XIV,  88. 
replevin,  XIV,  88. 
slander,  XIV,  88. 
tort,  XIV,  87,  88. 
trespass,  XIV,  87,  88. 
trover,  XIV,  87,  88. 
instructions  to  jury  in  case  of,  XIV, 

88. 
on  liquidated  demands,  XIV,  84. 
on  note  after  maturity,  XIV,  86. 
allowed  in  modern  times,  VII,  399. 
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I  ntereit — Continued. 

allowed  on  unpaid  rent,  when,  VT,  302. 

ambiguity  as  to.  In  bill,  check  or  note, 

Vni,  64,  65. 
anciently  not  recoverabe,  VII,  399. 
a  receiver  using  money,  IX,  478. 
as  n^atter  of  right,  XIV,  88-91. 
as  compensation,  XIV,  89-91. 
compound,  XIV,  86,  87. 
in  an  express  contract,  XIV,  86,  87. 
prejudice  against,  XIV,  86. 
counted  at  rate  of  place  of  perform- 
ance, when,  XIV,  85,  86. 
declarations  against, 

admissions    distinguished    from,    X, 

323,  324. 
evidence  of,  X,  323-326. 
must  have  plain  tendency  to  charge 

declarant  or  maker,  X,  324. 
statements  incorporated  with  dec- 
larations   against   interest,    X, 
325,  326. 
demand  for  payment  of  debt  necessary 
before  interest  begins  to  run, 
XIV,  85.      . 
excessive,  VII,  399,  400. 
for  money  loaned, 
made   lawful  by  37  Hen.   VUI  c.   9, 
XIV,  83. 
incidental  to  a  note,  VIII,  37. 
legal  rate  of,  XIV,  83,  86. 
mortgagor  must  tender,  VIH,  394. 
no    interest    mentioned    in    mortgage, 
legal  Interest  presumed,   VIII, 
394. 
not  recoverable  at  common  law,  I,  615. 
on, 
liQuidated  demands,  XIV,  84. 
note  payable  on  demand,   begins  to 
run,  when,  XIV,  85. 
payment  of  an  increased  rate  of,  suffi- 
cient consideration  for  exten- 
sion  of    time    by   principal    to 
creditor,  VIII,  245. 
payment  of  usurious,  not  sufficient  con- 
sideration for  extension  of  time 
by  principal  to  creditor,  VIII, 
245. 
public  or  general,  X,  315-318. 
declarations  of,  X,  315. 
as  evidence, 
assertions  of  individuals,  X,  315. 
declarant  must  be  dead,  X,  317. 
declaration  must  be  made  ante 
litem  motam,  X,  317. 
of  deeds,  leases,  maps,  and  survey, 
X,  315. 
of  private  boundaries,  X,  318. 
rate  of,  I,  483. 

on  note  after  It  has  matured,  XIV,  86. 
time  when  payable,  XIV,  84. 
usury,  laws  against,  VII,  399. 

Interference.  See  also  Boycott;  Con- 
spiracy; Picketing;   Strikes. 

with  business  or  employment,  II,  324- 
359;  XV,  61. 

in  application  for  patents,  X,  435,  436. 


In  application  for  trademarks,  X,  518, 
619. 

recovery  for  money  paid  under  con- 
straint, VII,  394-396. 

with  contractual  relations,  H,  319-323. 

with  domestic  relations,  II,  313-318. 

with  plaintiff's  salesmen  as  unfair  com- 
petition, X,  544,  545. 
actual  and  punitive  damages  allowed, 

when,  X,  545. 
persuasion,  effect  of,  X,  545. 

rnterlocutory  Proceedings,  I,  212. 
International  Administrative  Law,  de- 
velopment of,  X,  118. 

International    Arbitration,   X,    170-173. 

See  also  Hague,  The. 
arbitration  treaties,  X,  173. 
controveries  adjusted  by  agreement  be- 
tween   individual    nations,    X, 

173. 
Convention   for   Pacific   Settlement  of 

International  Disputes,  X,  171. 
decisions  of  The  Hague  conferences  on, 

effect  of,  X,  119. 
Hague  conferences  of  1899  and  1907,  X 

170,  171. 
international   commissions   of  Inauiry. 

X,  171. 
permanent  tribunal  at  The  Hague  for. 

X,  172,  173. 

International  Boundary, 

ocean  as,  I,  209;  III,  268,  269. 

rivers  and  lakes  as,  HI,  268. 

International  Congresses  and  Confer- 
ences, X,  159-160.  See  also  Con- 
vention of  Armed  Neutrality; 
Congress  of  Vienna;  Hague 
The. 

ofHcial  language,  of,  X,  160. 

purpose  for  which  they  may  be  called. 

X,  159. 

resolutions  of,  binding  effect  of,  X,  159. 

sovereign  states  are  represented  by  ac- 
credited delegates,  X,  159. 

International  Cooperation,  necessity 
for,  X,  116,  117. 

International,  Copyright,  X,   458,   469. 

reciprocal  right  as  to 'copyright  deter- 
mined by  President  of  United 
States,  X,  458. 

under  articles  of  International  Union 
for  Protection  of  Literary  and 
Artistic  Works,  X,  469. 

union  maintains  bureau  at  Berne, 
Switzerland,  X,  469. 

United  States  not  party  to,  X,  469. 

International  Law.     See  also  Treaties. 

actions  by  aliens,  I,  297. 

a  division  of  law,  I,  77,  87,  88. 

ambassadors  exempt  from  penal  Juris- 
diction, III,  266. 

as  deductive  science,  X,  113. 

community  of  interests  in,  X,  117. 

constitutional  law  distinguished  "from 

XI,  1,  2. 
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International    Law — Continued. 
economic  and  social  life  within  national 
state  dependent  upon  Interna- 
tional cooperation,  X,  X16. 
Idea  of, 

founded  upon  theory  of  natural  law 
deduced  by  Grotius,  XII,  113. 
introduction,  XU,  113-120. 
leg^al  nature  of,  XU,  114,  115. 
municipal  law,  ■ 

distinguished  from,  XII,  115. 
relation  of,  to,  XII,  119,  120. 
part  of  law  of  United  States,  XII,  115.. 
power  of  Congress  to  punish  offenses 

against,  XI,  158,  489. 
public  or  private  ship  on  high  seas.  III, 

269. 
recognized  by   Constitution  of  United 

.     States  XII,  115. 
rules  of, 
considered  binding  by  nations,  XII, 

114. 
formation  of,  XII,  119. 
in  actual  practice  of  nations  consid- 
I  ered  as  binding,  XII,  115. 

refusal  to  live  up  to  in  extreme  cases, 
XII,  114. 
sanction  of,  XII,  116,  117. 
ships  of  war  within  a  harbor,  III,  266. 
sources  of,  XII,  118,  119. 
sovereign  states, 
are  agents  of,  XII,  117. 
rights  of,  in,  XII,  121. 
sovereignty  not  principle  of,  XII,  117. 
states  as  subjects  of,  XII,  121. 
whether  law  in  strict  sense  of  word, 
XII,  114. 

International  Procedure,  development 
of,  xn,  118. 

International  Unions,  XII,  168-170. 

International  •  Institute  of  Agriculture, 
XII,  169. 

International  Prison  Conference,  XII, 
169. 

International  Union  for  Bailway 
Freight  Transportation,  XII, 
169. 

International  Union  for  the  Protection 
of  Labor,  Xn,  169. 

International  Union  for  the  Protection 
of  Literary  and  Artistic  Works, 
XII,  169,  469. 
for    purpose    of    international    copy- 
right, XII,  469. 
maintains  bureau  at  Berne,  Switzer- 
land, XII,  469. 
United  States  not  party  to,  XII,  469. 

Metric  Union,  XII,  169. 

Pan-American  Union,  XII,  170. 

Sanitary  Union,  XII,  169. 

Sugar  Convention,  XII,  169. 

Telegraph  Union,  XII,  169. 

Union  for  Suppression  of  White  Slave 
Trade,  XII,  170. 

Universal  Postal  Union,  XII,  169. 

usually  have  permanent  administrative 
bureau,  Xlr,  170. 


Interpleader,  VII,  101-106;  XIV,  691-693. 

Interpretation  and  Construction, 
of  bills  and  notes, 
rules  of  construction  in  case  of  am- 
biguity of  language, 
ambiguity  as  to  Interest,  VIII,  64, 
\      66. 

ambiguous  signatures,  VIII,  67-72. 
discrepancy  between  words  and  fig- 
ures, VIII,  63,  64. 
doubt  as  to  whether  bill,  or  note, 

VIII,  65,  66. 
Joint  and  several  liability,  VIII,  67. 
misplaced  signature,  VIII,  66,  67. 
no  date,  VIII,  65. 
sum  payable,  VIII,  63,  64. 
of  contracts, 

in  federal  courts,  I,  239. 
intention  of  parties,  I,  400,  531,  552. 
liquidated  damages,  I,  533. 
mistalce  of  expression,  I,  397,  531. 
penalties,  I,  532,  534. 
principles  of,  I,  521,  534. 
rules  of  construction,  I,  530-532. 
rules  of  evidence,  I',  521-530. 
words  used,  I,  531,  532. 
written  contracts,  I,  522-524. 
of  statutes,  VIII,  423-436. 
a  matter  of  law,  VIII,  434. 
construed  as  a  whole,  VIII,  428,  429. 
context,  Vin,  428. 
courts  interpret,  VIII,  423,  424. 
established  interpretation  part  of  the 

law,  VIII,  427. 
extrinsic  aids  in  construction,  Vm, 

430,  431. 
foreign  laws  a  question  of  fact,  VIII, 

424. 
general  rules  of,  VIII,  425-427. 
intrinsic  aids   in  construction,   Vni, 

432. 
Journal  of  both  houses  may  be  re- 
sorted to,  VIII,  431. 
judicial   notice   of   the   common   law 

and  statutes,  VIII,  430,  431. 
last    expression    of    legislative    will, 

Vin,  428.  ^ 

laws    look    forward    not    backward, 

Vin,  427,  428. 
legislative  intent,  VIII,  426,  427,  431. 
liberal  construction,  VIII,  432. 
part  of  statute  unconstitutional,  VIII, 

427. 
penal  statutes,  VTII,  431,  432. 
power  and  duty  of  courts  relating  to, 

VIII,  423,  424. 
preamble,  VIII,  429,  430. 
presumption   in  aid  of  construction, 

VIII,  427,  428. 
presumption  of  the  use  of  words  in 
their  plain   ordinary   meaning, 
VIII,  426. 
recitals,  VIII,  429,  430. 
remedial  statutes,  VIII,  431,  432. 
repeals,  VIII,  434-436. 
operate  .  prospectively    only,    VIII, 
436. 
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interpretation  and  Construction — ConU 
retrospective  legislation,  VIII,  428. 
saving  clause,  VIII,  435. 
Statute  of  Limitations,  VIII,  432. 
statutes  granting  special  privileges, 

VIII,  432. 
strict  construction,  VIII,  431,  432. 
territorial  operation,  VIII,  424,  425. 
title,  VIII,  429,  430. 
uncertainty  of  statute,  VIII,  428,  429. 
use  of  words  in  technical  sense,  VIII, 

426. 
wisdom  and  policy  of  legislation,  VIII, 

427. 
word  out  of  the  statute,  VIII,  428. 
of  wills, 
usage  of  testator's  domicile  at  time 

language    was    used    governs, 

XU,  50. 

Interrogatories,  written,  X,  153. 

Interrogatory  Part,  in  bill  in  equity,  X, 
232,  235,  236. 

Interstate  Commerce,  XII,  205-262.    See 
also  Carriers;  Commerce;  Bail- 
roads;  Rates, 
appeal  of  cases  on,  I,  260. 
begins  and  ends,  when,  XII,  232-245. 
cannot  be  regulated  by  state,  IX,  291. 
Congress,  power  of,   to  regulate,  XII, 
209,  216-224,  232,  253,   261.     See 
also   Congress,   power  of,   over 
interstate  commerce. 
Employer's  Liability  Act  of  1908  in  its 
application    to,    XII,    257,    258. 
See  also  Employer's  Liability, 
interstate  character,  loss  of,  XII,  235, 
236,  239-241. 
"original  package"  doctrine,  XII,  240- 

242. 
prohibition  of  sales,  XII,  239-241. 
interstate  transportation,  XII,  221.    See 

.also  Carriers;  Railroads. 
Involves    crossing    of    state    boundary 

line,  XII,  212. 
journey  broken,  what  amounts  to,  XII, 

236. 
jurisdiction  of  the  District  Court,  I,  293. 
local  in  nature, 
rules  in  respect  to,  XII,  217,  218. 
State  may  regulate,  XII,  217,  223. 
municipal    licensing    of    towboats    en- 
gaged in,  XIII,  177. 
national     legislation     and     legislative 
power,  XII,  253-262. 
during  recent   years   an   increase   of 

national  legislation,.  XII,  253. 
scope  and  effect  of,  XII,  253,  254. 
when  Congress  regulates,  state  power 
over,  ceases,  XII,  253. 
national  phases. 
Congress  alone  can  regulate,  XII,  217. 
rule  in  respect  to,  XII,  217,  218. 
states,  power  of,  to  regulate,  XII,  223, 
224. 
no  state  lines  in,  XII,  234. 
phases  of,  XII,  216-222. 


local  phases,  XII,  217,  219,  220. 
national  phases,  XII,  217,  220-222. 
police  power  of  state  in  respect  to,  XII, 

246-252. 
power  of  Congress  to  create  corpora- 
tions, IX,  40,  291. 
power  to  prescribe  rates,  XI,  120,  121, 

146,  147. 
Pure  Food  and  Drugs  Act,  XII,  260,  261. 
regulation  of, 
not  within  state  police  power,   XII, 
246,  247. 
right  of  foreign  corporation  to  engage, 

IX,  290,  291. 
Safety  Appliance  Act  of  1893,  XII,  255, 
256.    See  also  Safety  Appliance 
Act  of  1893. 
safety  rules  for  highways  of,  XII,  254- 
258. 
highways  of  commerce, 
defined,  XII,  254. 

navigable    waters,    roads,    railway 
rights  of  way  and  electric  wires 
as,  XII,  254. 
ocean  as,  for  interstate  and  intra- 
state commerce,  XII,  254. 
power  of  Congress  over,  XII,  254- 
255. 
sale  of  commodities  from  one  state  to 

another,  XII,  220,  221. 
scope  of,  XII,  209,  210. 
state  may  not  tax,  XI,  100,  ,407. 
state  regulations  affecting,  invalid,  XI, 

296,  308,  309. 
states,  power  of,  to  regulate,  XII,  223- 
231,  248. 
local  phases,  XII,  217,  223. 
national  phases,  XII,  223,  224. 
burdensome  restrictions  cannot  be 
imposed,  XII,  223,  248. 
test  of,  XII,  213. 

vessel  on  Voyage  from  port  in  one  state 
to  port  in  other,    engaged   in, 
XII,  209. 
Interstate    Commerce    Commission, 
act  creating  commission,  XI,  145. 
judicial  powers  exercised  by,  I,  221. 
power  of,  to  regulate  rates,  XII,  222. 
Interstate  Extradition.  See  Extradition. 
Interstate  Succession, 
■   as  to  residue,  defined,  XII,  46. 
of  Immovables,  law  of  situs  applied  to, 

XII,  46,  47. 
of  movables,  ^ 

law  of  domicile  at  time  of  decedent's 
death     applied     under    Illinois 
statute,  XII,  47,  48. 
law  of  state  of  situs  controls,  XII,  47. 
Inter  Vivos,  gifts,  IV,  5S. 
Intoxicating  Liquors, 
C.  O.  D.  sales  of,  IV,  361,  362. 
corporation  liable  for  selling,  IX,  175. 
criminal  intent  not  neoessary.  III,  19. 
illegal  sale  of,  on  leased  premises  will 

forfeit  lease,  when,  VI,  308. 
intoxicated  person,   assistance  to,  not 
trespass,  II,  59. 
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Intoxicating   Liquors,  intoxicated  per- 
aon-^Continued, 
duty  of  person  assisting,  11,  141. 
lease  of  premises  for  the  illegal  sale  of, 

invalid,  VI,  232. 
ordinance,  XIII,  183. 
position    of,    in    interstate    commerce, 

XII,  247. 
prohibition  of, 
intrastate  commerce  in,  within  police 

power  of  states,  XII,  247. 
manufacture  '  of,     by    state,    within 
police  power  of  state,  XII,  247. 
sale  of,  within  state,  when  unconsti- 
tutional, XII,  24S,  252. 
transportation  of,  from  other  states 
by    state,    statute    unconstitu- 
tional, Xn,  248. 
sale  of,  V,  120;  XI,  298,  324;  XIII,  183, 

219,  220,  346,  347. 
state  Under  the  police  power  may  forbid 
corporation  selling,  IX,  103,  104, 
statute    regulating,    interpretation    of, 

VIII,  428,  429. 
summary  arrest  of  intoxicated  persons, 
xm,   221. 
taxes  on  sale  of,  XI,  393,  394. 
unlawful  sale  of,  XI,  333. 
Webb  Act  of  1913,  XII,  247,  249-251. 
constitutionality  of,  XII,  251. 
provisions  of,  XII,  249,  250. 
Wilson  Act  of  1890,  XII,  247,  249-251. 
constitutionality  of,  XII,  250,  251. 
provisions  Of,  XII,  249. 
"upon  arrival"  construed,  XII,  249. 

Intoxication, 

as  affecting  specific  intent,  ni,  36,  37; 
XV,  119. 

contracts  made  under  complete  intoxi- 
cation, VII,  171.    ' 

delirium  tremens.  III,  35,  36.' 

intoxication  no  excuse  for  a  tort,  II,  16. 

involuntary.  III,  35. 

public,  indictable.  III,  70. 

voluntary,  III,  34,  35. 

Intrallmltal  Right, 

defined,  VI,  440. 

extralateral  right  distinguished,  VI,  440. 

Intrastate  Commerce, 

defined,  XII,  212. 

Minnesota  Rate  Cases,  XII,  261,  262. 

Pure  Food  and  Drugs  Act  regulates,  to 
some  extent,  XII,  260. 

rates  between  points  within  single  state 
held  to  be,  XII,  261. 

Inventions,  XII,  367,  380-386,  390,  404- 
406,  412,  413.     See  also  Patents. 

abandonment  of,  effect  of,  XII,  417. 

art  considered  as  invention,  XII,  390. 

composition  of  matters  as  invention, 
XII,  390. 

creative   act  an  essential  element  to, 
XII,  383,  386. 
created  idea  must  be  reduced  to  prac- 
tical result,  XII,  387. 

date  of  invention,  XII,  411,  412. 


designs.  Inventions  of,  XII,  390.  See 
also  Designs. 

early  inventions,  XII,  367. 

essence  of,  XII,  386,  387. 
means  to  accomplish  result,  XII,  386, 
387. 

foreign  inventions,  proof  of,  XII,  412. 

grants  in  England  in  sixteenth  century 
on  new  methods  of  maufacture, 
xn,  372. 

injurious  to  morals,  health  or  good  or- 
der not  patentable,  XII,  414-416. 

invention, 
defined,  XII,  380,  382-386. 
an  applied  idea  of  another  not  an, 

XII,  382. 
discovery    distinguished    from,    XII, 
380-382. 

joinder  of  separate  inventions  in  one 
patent,  XII,  427,  428. 

known  or  used  by  others  as  bar  to  pat- 
ent, XII,  406. 

machines,  invention  of,  XII,  390.  See 
also  Machines. 

manufacturers  as  subject  to  Invention, 
XII,  390.  See  also  Manufac- 
turers. 

modern  inventors,  XII,  367,  368. 

patentable  invention, 
must  be  new,  novel,  and  useful,  XII, 

404-406. 
requisites  of,  XII,  390. 

primary,  defined,  XII,  443. 

prior  use  as  bar  to  patent  in  United 
States,  xn,  406-412.  See  also 
Prior  Use. 

processes  considered  as,  XII,  383,  384. 

secondary,  defined,  XII,  443. 

to  add  to  excellence  of  workmanship, 
not  an  invention,  XII,  386. 

to  produce  what  any  skillful  mechanic 
can,  not  an  invention,  XII,  385. 

utility  of,  XII,  412,  413.  See  also  Util- 
ity, of  invention. 

written  description,  even  if  accom- 
panied by  drawings  and  model, 
not  necessarily  sufficient  in  ap- 
plication for  patent,  XII,  387. 

Inventory,  receiver  should  make  a  com- 
plete, IX,  468. 

Investiture,  V,  42. 

Investment  of  Trust  Funds, 

duties  of  trustee,  VII,  131,  324-328. 
change  of  investments,  VII,  324. 
deposit  in  bank,  VII,  131,  327. 
diligence    and    prudence    of    trustee, 
Vn,  325. 

improper  investments,  VII,  326-328. 

in  first  mortgages  on  real  estate,  VII, 
326. 

in  lands,  regarded  unfavorable,  VII, 
326. 

in  personal  securities  not  allowable, 
VII,  326. 

in  securities  directed  by  settler,  VII, 
325. 

in  state  bonds,  VH,  326. 
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Investment  of  Truet  Fund* — Continued. 

In  stocks  of  manufacturing  corpora- 
tions, vn.  326,  327. 

In  the  name  of  trustee,  VII,  326. 

in  United  States  bonds,  VII,  326. 

■peculation  with  trust  funds  improper, 
VII,  327. 

statutory  control  of,  VII,  327. 

Invitee, 

duty  of  occupier  of  land  to,  II,  153,  154. 

Injuries  to,  liability  of  landlord  for,  VI, 
274. 

Involuntary  Non-Suit,  X,  182.  See  also 
Non-Suit. 

Involuntary  Trusts.  See  Constructive 
Trusts. 

Iowa,  constitution,  XI,  68. 

Ireland,  courts  of,  I,  341. 

Irrelevant  Facts,  X,  265. 

inadmissible  in  evidence,  X,  284,  286. 

in  pleadings  in  equity,  X,  265. 

Irrigation.  See  also  Appropriation;  Di- 
version; Distribution;  Water; 
Waterworlcs. 

appropriation  of  water  for.     See  also 
Appropriation,  of  water  found- 
ed on  beneficial  use. 
doctrine  of,  VI,  322-328. 
tests,  VT,  343,  344,  347,  348. 
waters  subject  to  appropriation,  VI, 
329-340. 

companies,  IX,  474. 

company  engaeed  in  supplying,  consid- 
ered in  public  employment, 
XIII,  6,  14,  77. 

distribution  of  water  for  purposes  of, 
VI,  381-384.  See  also  Distribu- 
tion. 

districts, 
organization  of,  VI,  391,  392. 
considered  as  quasi-municipal,  VI, 
391. 
water    districts    distinguished    from, 
VI,  391. 

doctrine  of  riparian  rights  uhsuited  to 
arid  climates,  VI,  320,  321. 

land  may  be  taken  by  eminent  domain, 
XI,  370,  371. 

rights  in  water  purposes  of,  VI,  316. 

suspension  of  service  during  litigation, 
XIII,  102. 

unit  of  service,  XIII,  40. 

use  of  water  for,  VI,  317-320,  340-354, 
374. 

works, 
owned  and  operated  by  private  cor- 
porations, VI,  389-391. 
as   quasi -public   carriers,    VI,    389, 

390. 
mutual    ditch    companies,    VI,  390, 
391. 

Islands, 

arising  in  non-navigable  rivers,  V,  639. 

arising  in  the  sea,  V,  539. 


caused  by  river  changing  course,  V, 
639,  640. 

formed  in  private  waters,  V,  640. 

Issues.  See  also  Actions;  General  Is- 
sue, Plea  of. 

closing  of,  X,  143-146. 

effect  and  Importance  of,  X,  27,  28. 

of  law  and  of  fact,  X,  27,  28. 

Italy,  constitution,  XI,  10,  11,  16. 

Japan,  I,  318;  XII,  122. 

Japanese,   cannot  be  naturalized,  XI, 

148,  460. 
Jeopardy,  XV,   119.     iSee  also  Double 

Jeopardy. 
Jettison,  defined,  XIV,  313. 

Jewels.    See  also  Minerals, 
as  personal  property,  IV,  2,  3. 
Joinder, 

of  actions,  X,  69,  76-78. 
at  common  law,  X,  76,  77. 
in  equity,  X,  242,  243. 
of  offenses  in  indictment,  III,  301,  302. 
of  other  joint  tort-feasors  to  an  action 
against  one,  II,  428,  429. 
of  same  party,  X,  76. 
stating  several  distinct  causes  of  ac- 
tion, X,  78. 
Joint  Agents,  IV,  188,  189. 
Joint  and  Mutual  Will,  VI,  43-46. 
Joint  and  Several  Contracts,  I,  618-S20. 
Joint  and  Several  Liability,  on  bills  or 
notes,    rules    of    construction, 
VIII.  67. 
Joint  Contracts,  I,  616-518,  584. 

Joint  Estates,  rule  of  Shelley's  Case 
does  not  apply,  V,  94. 

Joint  Mortgages,  Vni,  313,  336. 
payment  of  mortgage  debt  to  either  of, 

VIII,  336. 
Joint  Ownership, 
distinguished  from  partnership,  IX,  307, 

309,  310. 
joint  owners  of  land  as  partners,  IX, 

309. 
of  partnership  property,  IX,  294. 

Joint  Principals, 

members  of  an  association  or  club  as, 

rv.  186. 
partners  when,  IV,  188. 

Joint  Stock  Companies, 

defined,  IX,  424. 

corporations  distinguished,  IX,  7,  S. 
endowed  with  many  attributes  of  cor- 
poration, IX,  7. 
era  of  the  great  trading,  IX,  2. 
examples  of,  IX,  7,  8. 
managed  by  board  of  directors,  IX,  425. 
originated  in  England,  IX,  424,  425. 
shares  in,  IX,  425. 
similar  to  corporations,  IX,  426. 
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Joint  Tenancy.   See  also  Joint  Tenants, 
defined,  V,   232,  245;  IV,  111,  112,   294; 

XV,  258-264. 
conveyances   of  joint   estates,   V,    248, 

249. 
coparcenary  distinguished,  V,   251. 
creation  of,  V,  244,  245. 
devise  to  A  and  his  children  and  A  has 

children  living,  V,  71. 
effect   of   modern    statutes    on    estate, 

V,  250. 
estate  to  two  or  more  trustees,  V,  247. 
example  of,  V,  247. 
favored  at  common  law,  V,  246. 
for  life  or  in  tall,  V,  245. 
incidents  of,  V,  246,  247. 
In  fee  simple,  V,  245. 
in  personalty,  IV,  111. 
joint  mortgages,  V,  247,  248. 
joint  tenants, 

alienation  of,  V,  245. 

Interest  of  one  joint  tenant  cannot  be 

conveyed  to  another,  V,  248. 
interests  of,  V,  246. 
rights  between,  V,  245. 
lapse,  effect  of,  V,  248. 
nature  of,  V,  245,  246. 
partition  of  estate  in,  V,  249. 
"per  my  et  per  tout,"  V,  245. 
presumption  in  favor  of,  V,  232,  233. 
severance  of  estate  in,  V,  249,  250. 
survivorship  upon  death  of  joint  ten- 
ant, V,  232,  245,  249,  250. 
tenancy  in  common  distinguished,  IV, 

111;  V,  232. 
unity  of  time,  V,  246. 

Joint  Tenants.   See  also  Joint  Tenancy, 
defined.  III,  487;  IX,  302,  303. 
abolished  under  statutes.  III,  488. 
attachment  of  property  by,  X,  434. 
estates  by  entireties  distinguished,  m, 

487. 
larceny  by  one  of  the.  III,  166. 

Joint  Tort-Feasors, 

assessment  of  damages  against,  II,  433- 

435. 
attaches  when,  H,  428. 
carrier  cases,  II,  430,  431. 
contribution    and    indemnification    be- 
tween, II,  435-437;  VII,  411-413. 
'election  of  remedy  by  plaintiff,  II,  429- 

431. 
for  trespass,  when,  II,  429,  430. 
how  joint  liability  may  be  determined, 

II,  431-433. 
Joint  wrong  of,  II,  425-428. 

adoption  or  ratification,  II,  426. 
expression  of  gratification,  II,  426. 
fact  of  participation,  II,  425. 
in  the  service  of  process,  II,  426,  427. 
silent  approval  of  an  unlawful  act,  n, 
426. 
liability  of,  VII,  388,  411. 
recovery    in    quasi-contracts    against, 

VII,  388,  389. 
recovery   of   money   paid   by   one   for 
wrong  done  by  all,  VII,  411-413. 


release   or   settlement   with   one   joint 
tort-feasor,    effect    of,.  II,    437, 
438. 
agreement  not  to  sue,  II,  43'8. 
satisfaction    of    the    damages    sus- 
tained, II,  437,  438. 
several  liability  distinguished  from,  II, 

428. 
unsatisfied  judgment  against,  VH,  389. 

Joint  Trustees, 

defined,  VII,  317. 

death  of  one  trustee,  VII,  318. 

in  cases  of  great  emergency,  VH,  318. 

majority   of,    cannot   bind   the   others, 

VII,  318. 
ministerial  acts  of,  VII,  318. 
must'  all  join  in  every  act,  VII,  317. 
powers  of,  VII,  317,  318. 

Jointure, 

defined,  V,  283.  ' 

as  a  bar  to  dower,  V,  281,  283,  284. 
created  by  marriage  settlement,  V,  283. 
Journal,     of     deliberative     assemblies, 
XIU,  410,  411. 

"Judge  Made"  Law,  XI,  49. 

Judges, 

age  qualification  of,  XIII,  311,  312. 
bound  to  support  Federal  Constitution, 

XI,  63. 
disqualifications  of,  XIII,  336,  337. 
election  of,  XIII,  293. 
essential  qualities,  I,  30. 
essential  to  courts,  I,  183. 
ethics    of,    I,    21-45.      See    also    Legal 

Bthics. 
impeachment  of,  XIII,  356,  357,  395,  399. 

See  also  Impeachment, 
judicial  acts  of,  XIII,  347,  348. 
liability  of,  XIII,  349-357. 
may  not  sit  in  a  case  where  they  have 
personal  interest,  XIII,  336,  337. 
ministerial  duties  pf,  XIII,  346-348. 
not  mere  theorist,  I,  65. 
of    court    created    by    unconstitutional 

statute,  I,  188. 
privileged  statements  of,  II,  264,  265. 
recall  of,  XIII,  357,  358.     See  also  Re- 
call, 
required  to  be  learned  in  law,  XIII,  319. 
Judgment,  X,  499-553;  xn,  S,  105-111, 

439;  XV,  370-376. 
action  to  correct  or  annul,  VII,  455. 
action  on,  to  prevent  running  of  Stat- 
ute of  Limitations,  XII,  107. 
against, 
administrator  or  executor,  VI,  169. 
corporations,  X,  519;  IX,  270,  283,  284. 
debtors,  X,  435,  436,  551;  Vin,  237. 
deceased  person,  VI,  175. 
directors,  IX,  269. 
garnishees,  X,  497. 
non-residents,  X,  515-519;  XII,  8. 
partnership,  IX,  378,  379. 
receivers,  IX,  477. 
the  thing,  X,  520,  521. 
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ageiit  cannot  delegate  authority  Involv- 

ingi  rv,  204. 
amending  of,  X,  534,  535.' 
analyzed,  X,  600,  601. 
annulling  of,  X,  534. 
are  binding  until  set  aside  by  appeal  or 

other  proceedings,  X,  613,  514. 
are  final  disposition  actually  .made  of 

case,  X,  500. 
arrest  of.  III,  331,  332;  X,  16,  28,  29,  74, 

162,  193,  194.    See  also  Motions, 
as  a  record,  VII,  455. 
as  bar  to  future  actions,  X,  ^34-542. 
as  contracts  impairment  of  obligation, 

XI,  335. 

as  res  judicata,  Vn,  404,  405,  455,  456; 

XII,  108-111. 
assignment  of,  form  of,  XIV,  599. 
as  to  subject  matter,  I,  189. 

at  common  law,  I,  137. 

attacking  of,  VII,  404. 

attorney  who  corruptly  admits,  I,  190. 

authority  in  a  negotiable  instrument  to 

confess,  VIII,  24. 
binding  effect  of,  XI,  321,  322. 
binding  on, 
assignees,  X,  560. 
person  entitled  to  future  estate  yet 

unborn,  X,  551,  552. 
privies  to  judgment,  X,  549,  650. 
strangers,  X,  550-553. 
judgments  in  personam,  X,  560-552. 
judgments  in  rem,  X,  652,  563. 
by  confession,  X,  276,  276,  508,  509. 
by  default, 
cannot  be  entered  against  infant,  X, 

226. 
m^y  be  set  aside,  when,  X,  107. 
collateral  'attack   of,   I,    186;   XII,    109, 

HI;  X,  506-508. 
complaining  party,  necessity  for,  XII, 

106.     ^ 
conclusive,  VEI,  455,  458. 
declared  executory,  when,  XIX,  107. 
defect  in  issue  will  avoid,  X,  524. 
direct  attack  of,  I,  185,  186. 
divorce  decrees,  VII,  464. 
effect  of, 
collusion  of  parties,  I,  190,  191. 
fraud  on,  1,  190,  191. 
of  inferior  and  superior  courts,  I,  185, 
186,  192. 
enforcement    of,    outside    state    where 

rendered,  XII,  105,  106. 
entry  made  by  clerk  as  to  what  has 
been      decided,      distinguished 
from,  X,  500. 
entry  of,  I,  195;  X,  193-197;  XIV,  722, 

723. 
erroneous  and  void,  I,  187. 
estoppel  by,  VII,  453-466;  X,  641-553. 
execution  of,  X,  554-56.5.     See  also  Ex- 
ecution of  judgment,  XII,  106- 
108. 
facts    essential    to   jurisdiction    neces- 
sary, ^X,  501,  502. 
federal,  I,  223,  241,  242. 


final, 

rule' as  to,  X,  534,  535. 
finding  of  facts  distinguished  from,  X, 

500. 
foreclosure  of  mortgage  is  independent 

of  •  personal  liability  on,    'VIII, 

410,  411. 
foreign,  X,  533. 
"full  faith  and  credit' to  be  given,"  XII, 

108,  109. 
In  defamatory  actions,  II,  281-283. 
in  favor  of  principal  debtor,    releases 

surety,  when,  VIII,  236,  237. 
in  patent  cause,  XII,  439. 
in  rem,  X,  520,  521,   652,  663;  VII,  463. 

464. 
instructions  to  jury  distinguished  from, 

X,  600. 
interlocutory  decree,  'VTI,  456. 
Interlocutory     orders     entered     during 

progress  of  trial  distinguished 

from,  X,  500. 
Invalid,  I,  191,  192. 
judgment  note,  form  of,  XIV,  605. 
jurisdiction  of  court,   necessity  of,   to 

create  valid,  "VII,  461;  X,  501- 

504. 
over  persons,  XII,  109. 
over  property,  XII,  109,  110. 
liens,  priority  in  equity,  VII,  207,  208. 
modifying  of,  X,  634,  535. 
must  be  responsive   to  issues,   I,   213; 

XII,  106. 
nature  and  essentials,  X,  499-628. 
not  on  merits,  not  bar,  X,  539,  640. 
obedience  to  statutory  requirements  of 

procedure  essential  to  validity 

of,  X,  625-528. 
obligation  under  "full  faith  and  credit 

clause,"  XI,  105. 
obtained  by  fraud,  XII,  110,  111;  VII, 

10,  66-€8,  166,  227. 
of, 
court  of  equity  decreeing  the  rights 

of  partners,  IX,  395. 
court  of  government  not  recognized 

by  another  government,  effect 

of,  X,  505,  606. 
court  who  had  jurisdiction,  I,  197. 
debt,  against  receivership,  IX,  472. 
de  facto  court  officer,   effect  of,  X, 

608. 
an  unconstitutional  court,   effect  of, 

X,  506,  507. 
prize  courts  are  conclusive  evidence 

of  facts  upon  which  they  pro- 
ceed, X,  653. 
probate  court  sitting  In  town  other 

than    county    seat,    void,    'VII, 

462;  X,  510,  511. 
state  courts,  I,  252,  253. 
officers  acting  under,  XI,  315,  316. 
on    action    which    did    not    state    all 

grounds    for    recovery    or    de- 
fense, X,  536-638. 
on  contract  by  operation  of  law,  I,  604. 
on  demurrer,  appeal  from,  X,  28. 
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on  finding  of  court  in  action  without 
jury,  X,  162. 

on  merits,  a  bar,  X,  639. 

on  part  of  cause  of  action,  renders  re- 
covery on  other  part,  impos- 
sible, X,  535,  536. 

on  parties,  VII,  458-460. 

on  persons  outside  jurisdiction  of 
courts,  I,  189. 

on  verdict,  X,  194,  195. 

opinion  distinguished  from,  X,  500. 

payment  of,  by  one  defendant  releases 
all  other  defendants,  X,  74. 

plaintiff  may  recover  as  many,  as  he 
likes,  but  is  entitled  to  only  one 
satisfaction,  X,  74. 

privies  to,  Xi  549,  550. 

proceedings  for,  ipust  allow  adverse 
party  to  be  heard,  XII,  106. 

pro  confesso,  X,  275,  276,  508,  509. 

record  of,  VII,  455. 
\  requisites  of,  XII,  105-111. 

ruling  of  court  on  admissioii  of  evi- 
dence offered,  distinguished 
from,  X,  600. 

satisfaction  of,  form  of,  XIV,  723. 

satisfaction  of,  title  by,  IV,  25,  26. 
analogy  to  conditional  sale,  IV,  25,  26. 
extinction  of  remedial  right  by  legal 

proceedings,  IV,   25. 
for  value,  IV,  25,  26. 
in    quasi-contract,    trespass,    trover, 
etc.,  IV,  25. 

state  judgments  before  formation  of 
Union,  XI,  104. 

surety's  right  of  subrogation  to,  VIII, 
221,  222. 

to  be  conclusive  upon  parties  must  be 
responsive  to  matter  contro- 
verted, X,  623. 

to  be  rendered  on  merits  of  case,  VII, 
456. 

tribunal  distinct  from  parties,  neces- 
sity of,  XII,  105. 

unauthorized  by  the  issues,  I,  213. 

under  misconstrued  statute  or  consti- 
tution, I,  188,  190. 

under  Anglo-Saxon  laws,  I,  96. 

unpaid,  VII,  365.  , 

upon  matter  outside  of  pleading  will 
make  judgment  void,  X,  625. 

upon  service  of  notice  upon  member  of 
defendant's  family,  held  insuf- 
ficient, X,  515. 

vacation  of,  X,  634,  535,  538. 
during  vacation  of  court  under  stat- 
ute, X,   508. 
for  fraud,  X,  538. 

not  permitted   after  term   at   which 
Judgment  was  rendered,  X,  535. 

verdict  of  jury  in  action  for  damages, 
XIV,  4.    See  also  Verdicts. 

void,  VII,  405,  406. 

voidable,  when,  X,  622. 

"want  of  reciprocity"  applied  to,  XII, 
107,  108. 


when    defendant    denied    hearing    or 

pleadings  struck  out,  I,  189, 
without  the  Issues  made  by,  I,  214. 

Judicature     Act    of     1789,     of     United 

States,  XIV,  293. 
provisions  of, 

relating  to  admiralty  law,  XIV,  293. 
Judicial    Legislation,    example    of,    X, 
428;  XIV,  212,  213. 

Judicial  Notice,  X,  405-408. 
doctrine  of,  X,  405,  406. 

relation  of  law  of  evidence  to,  X,  408. 
establishes  a  fact  only  prima  facie,  X, 
407,  408. 
may  still  be  shown  to  be  otherwise, 
X,   407. 
of  matters, 
accustomed  to  be  judicially  noticed, 

X,  406. 
because    everyone    knows    them,    X, 

406,  407. 
because  court  must  know  them,  X, 
407. 
required    by    statute    to    be    judicially 
noticed,  X,  406. 

Judicial  Power,  distinguished  from  leg- 
islative and  executive  power, 
I,  195,  196.  ' 

Judicial   Precedents.     See  Precedents. 

Judicial  Sale,  redemption  of  property 
from,  XI,  334. 

Judiciary, 

department  created  by  United  States 
Constitution,  XI,  40,  494,  495. 

exercise  of  judicial  power  not  all  con- 
fined, XI,  117. 

judicial  department,  XI,  20,  115-121. 

power  of,  to  interpret  the  meaning  of 
■constitution,  XI,  48,  495. 

weakest  of  the  three  departments,  XI, 
119. 

Jurisdiction  of  Courts,  I,  197,  198;  HI, 
263;  VII,  461;  X,  501,  611-528, 
646;  XII,  8-28;  Xin,  354-356. 

appeal,  effect  of,  on,  XII,  16. 

based  upon  domicile,  XII,  9,  10,  15,  16, 
26-28. 

based  upon  fatal  defect,  judgment  void, 
X,   646. 

by  consent,  I,  207. 

cannot  be  exercised  by  court's  motion, 
I,  198. 

concurrent,  I,  199,  206,  215-218. 

depending  upon  relief  prayed,  X,  511. 

depends  on  allegation,  I,  201. 

determined  how,  X,  612. 

error  in, 
detention  on  account  of,  not  illegal, 

X,  645. 
not  grounds  for  issuance  of  writ  of 

habeas  corpus,  X,  646. 
renders     proceedings     voidable,     X, 
646. 

error,  writ  of,  effect  of,  on,  XII,  16; 

essentials  of,  X,  501-604,  625. 
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Jurisdiction  of  Courts— Co»M»«ed. 

examination  of,  by  attorney  for  de- 
fendant, X,  lOS. 

exclusive,  I.  198,  199,  206,  224-229. 

exists  from  instant  of  involtlng,  I,  200. 

facts  strictly  Jurisdictional,  I,  199,  200. 

fraud  or  duress  in  jurisdiction,  I,  207. 

general,  I,  198, 

in  administration  of  estates,  VI,  145- 
148. 

in  admiralty,  XIV,  293-300. 

In  bankruptcy  matter,  XII,  324-327. 

Inception  of,  I,  200-202. 

in  certiorari,  habeas  corpus,  manda- 
mus, prohibition  and  quo  war- 
ranto, X,  591-593.  See  also  Cer- 
tiorari, writ  of;  Habeas  Corpus, 
Writ  of;  Mandamus,  Writ  of; 
Prohibition,  Writ  of;  Quo  War- 
ranto Proceedings. 

In  civil  cases,  I,  199;  III,  263;  X,  512. 

In  criminal  cases,  I,  199;  IQ,  263-272, 
283,  284;  X,  512. 

In  divorce,  XII,  26-28.  See  also  Di- 
vorce. 

In  equity,  VII,  3,  4,  7,  8,  46,  224,  225,  226, 
227;  X,  247,  256,  514. 

to  matters  involving  copyright,  XII, 
467. 

In  patent  cases,  XII,  445-448. 

in  personam,  I,  202-204. 

in  rem,  I,  202-204. 

In  taxation,  Xn,  22-26.  See  also  Tax- 
ation. 

in  trademark  cases,  XII,  507,  508. 

kinds  of,  I,  198,  199. 

lack  of,  or  excess  of,  effect  of,  X,  644- 
646. 

loss,  by  extra-judicial  Judgment,  I,  213, 
214. 

matters  of  fact,  determined  how,  X, 
501. 

matters  of  law,  determined  how,  X, 
501. 

of  British  Courts.  See  Great  Britain, 
Courts. 

of  Federal  Courts.    See  Federal  Courts. 

of  subject  matter,  I,  206,  207. 

of  sut>erior  courts,  I,  186,  187. 

of  Supreme  Court.  See  Supreme  Court 
of  the  United  States. 

of  the  person,  I,  206,  207;  ni,  265,  266; 
X,  514-519. 

of  question,  X,  521-525. 

of  thing,  X,  519-521. 

original,  I,  185,  198;  III,  267. 

over  contracts,  XIV,  295,  296.  See  also 
Contracts. 

over  persons,  XII,  8-16. 

over  property,  XII,  17-22. 

over  torts,  XIV,  296-298.  See  also 
Torts. 

prayer  for  relief  should  be  read  to  de- 
termine, X,  525. 

preliminary  exaipination  of  accused, 
in,  263. 

special  or  limited,  I,  198. 

territorial  Umits,  I,  199,  205,  206. 


want  of.  III,  308,  309. 

what  courts  have  jurisdiction.  III,  266- 
269. 

Juris  Postlvl,  XII,  85. 

Jurisprudence.    See  Law, 

Jurors,     See  also  Jury, 

challenging  of,  X,  167-169. 
challenge  for  cause,  X,  168. 
challenge  to  array,  X,  167. 
peremptory  challenge,  X,  168,  169. 

drawing  of,  X,  165,  166. 

examination  of,  X,  166,  167. 

excusing  of,  by  court,  when,  X,  168. 

lists  of,  how  prepared,  X,  165,  166. 

persons  exempt  as,  X,  166. 

quallflcatlon  of,  X,  164,  165. 

summoning  of,  X,  165. 

Jury,    See  also  Jurors,  Grand  Jury. 

denned,  X,  164;  XV,  357,  358. 

argument  to,  X,  187,  188. 

challenges  to  poll.  III,  317. 

challenging  of.  III,  316,  817;  X,  167-169; 
XV,  359. 

charging  the.  III,  325-327.  See  also  In- 
structions, to  jury. 

commissioners,  X,  165. 

conduct  of  attorney,  I,  33,  34. 

consists  of  twelve  Jurors,  III,  315. 

deliberation  of.  III,  327;  X,  189,  190. 

disagreement  of,  III,  325,  327,  328. 

discretion  of,  in  allowing  interest  as 
damage,  XIV,  87,  88,  91. 

disqualification  of  venire-man,  m,  316. 

drawing  of.  III,  315;  X,  165,  166. 

evidence  cannot  be  introduced  which 
will  mislead  the,  X,  291. 

exemption  from  service.  III,  315. 

facts,  determined  by,  XI,  255. 

function  of,  in  determining  question  of 
negligence,  II,  170,  171. 

impanelling.  III,  316,  317. 

infant  may  not  serve.  III,  408. 

instructions  to,  X,  186-189;  XIV,  8?.  See 
also  Instructions  to  Jury. 

lists,  ni,  314,  315;  X,  165,  166. 

libel  of,  ni,  253. 

necessity  of,  being  sworn,  XI,  257. 

oath  of.  III,  317. 

on  adjournment  of  trial,  duty  of.  Ill-  327. 

on  motion  to  direct  verdict,  has  no  dis- 
cretion in  matter,  X,  183. 

opinion  of,  on  evidential  facts,  X,  347. 

originally  was  body  of  witnesses  drawn 
from  vicinage,  X,  290. 

persons  exempt  from  service  on,  X.,  166. 

polling  of,  explained.  III,  329;  X,  1«1. 

power  of,  in  actions  of, 
contract,  XIV,  4-6. 
tort,  XIV,  4-6. 

province  of,  to  determine  existence  or 
non-existence  of  facts,  X,  290, 
347,  348. 

qualifications  of.  III,  315;  XI,  256. 

selection  of.  III,  314-316. 

supervision  and  conduct  of,  m,  327. 

swearing  in  of.  III,  317;  X,  169,  170. 

talesmen,  III,  315. 
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J  u  ry — Continued. 

taking  case  from,  X,  427,  428.    See  also 

Trial, 
trial  by,  XI,  44,  500. 
benefits  of,  I,  158. 
development  of,  1,  116,  117,  129. 
disregarded  by   courts  of  admiralty 

and  equity,  I,  141. 
federal  Bill  of  Rights  limits^  to  fed- 
eral legislation  only,  XI,  192. 
in  actions  at  common  law,  I,  244,  245. 
in  bankruptcy  proceedings,  XII,  317, 

318. 
in  civil  cases,  XI,  251-257,  258. 
in  criminal  cases.   III,   269,   270,   283, 

284,  314,  315;  XI,  268-270,  271. 
in  equity,  XI,  257,  314. 
in  federal  courts,  X,  590,  591. 
in  proceedings  for  writs  of  certiorari, 

habeas  corpus,  mandamus,  pro- 
I     hibition  and  quo  warranto,  X, 

590,  591. 
In  state  courts,  X,  590,  591. 
law  of  evidence  an  offspring  of,  X, 

290. 
right  to,  X,  159, 164-170;  XI,  190;  XIV, 

178. 
substituted  for  ordeal  in  1216,  I,  116. 
system  of,  the  Philippine  Islands,  I, 

314. 
venire-men.  III,  315. 
,  verdict  of,  I,  313;  III,  72,  284,  328,  329; 
I         X,  190-192,  426,  427;  XIV,  4,  6. 

See  also  Verdicts, 
view  of  place  in  litigation  by,  under 

direction  of  court  officer,  X,  357. 
view  that  states   could   not  abolish, 

XI,  199. 
waiver  of,  X,  160.    See  also  Non-Jury 

Cases. 

Justice,  XI,  76. 
administration  of, 

by  councils,  I,  142-145. 

by  courts,  I,  52-54,  60,  162,  183. 
courts  of,  I,  51,  52. 
law  of  achieving  of,  I,  51. 
social,  I,  154. 
substitution  of,  I,  SI. 

Justice  of  Peace, 
cannot  probate  a  will,  I,  208. 
courts  of,  I,  333-335;  XV,  409. 
generally  considered  inferior  courts, 

I,  193. 
judgments  of,  I,  335,  336. 
pleading  and  practice  in,  I,  335,  336. 
power  of  review  over,  I,  331. 
criminal  jurisdiction.  III,  267. 
development  and  history  of,  I,  113,  131, 

333. 
have  no  equitable  power,  I,  335. 
liability  of,  I,  335;  XII,  352. 
trial  by  jury  not  essential  before,  XI, 

257. 
trials  before,  for  violation  of  city  ordi- 
nances, III,  283,  284. 
under  federal  statutes,  I,  334. 


Kent,  England,  wills  of  real  property  in 
borough  of,  VI,  33. 

Kidnapping,  ni,  101. 

King's  Bench,  Court  of,  I,  125,  126. 

King's  Bench  Division,  i;  340,  344,  346, 
348. 

King's  Council,  called  the  Star  Cham- 
ber, I,  143. 

King's  Enemies,  seizure  of  goods  in 
hands  of  carriers  by,  Xni,  66, 
73,  80. 

Kleptomania, 

defined.  III,  33. 

test  of  insanity  applied.  III,  34. 

Kleptomaniacs. 

liability  of,  for  murder,  HI,  31,  32. 

not  liable  for  larceny,  in,  31. 

Knight  Service,  tenure  by,  V,.17,  34. 

Korea,  I,  318;  XII,  128. 

Ku   Klux  Act  of  1870  unconstitutional, 

XI,  72. 

Labels, 

as  medium  of  unfair  competition,  XII, 
539-542. 
affixation  of  label  as  medium  of  trade- 
mark   or    secondary    meaning, 

XII,  529,  530. 

color  and  configuration,  XII,  540,  541. 

nicknames,  XII,  640. 

test  of  resemblance,   application  of, 

XII,  541. 
copyright  of,  XII,  468,  469. 
not  trademarks,  XII,  472. 
registration  of,   in  Patent  Office,  XII, 

468. 
Labor, 

agreements  to  control,  I,  489. 
child,  I,  7,  17,  480. 
hours  of,  I,  78. 
International  Union  for  Protection  of, 

XII,  169. 
Labor  Union.   See  Boycott;  Conspiracy; 

Picketing;        Strikes;        Trade 

Unions, 
money  paid  by  member  of,  Vtl,  396. 
money  paid  upon  extortion  of,  VH,  395, 

396. 
Laches, 
as  a  defense  to  a  stockholder's  suit,  IX, 

261. 
defense  of,   "equity  aids  the  vigilsint," 

VII,  213,  218-220. 
delay  will  constitute,  VII,  220. . 
doctrine  of,  VII,  180. 
equitable  lien  or  maritime  lien  may  be 

lost  by,  IV,  164. 
in  cases  of  infringement  of  trademarks, 

XII,  498. 
in  nuisance  cases,  VII,  55. 
of    bankrupt    in    appUcation    for    final 

hearing,  effect  of,  X^I,  305. 
of  plaintiff  in  case  of  unfair  competU 

tion,  Xn,  550. 
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Laches — Continued. 

petitioner    for    extraot-dlnary    remedy 

must  not  be  guilty  of,  X,  B69- 

B71. 

Lakes, 

as  boundaries,  V,  341,  342. 
water    of,     subject    to    appropriation, 
when,  VI,  331,  332. 

Land.    See  also  Real  Property, 
defined,  V,  5,  6. 

houses,  bridges,  considered  as,  V,  5. 
improvement  of,  VII,  443,  444. 
meaning  of  the  term,  V,  5. 
nature  of  ownership  In,  V,  1-305. 
title  to,  VII,  434. 

Land  Law.    See  Beal  Property. 

Landlord  and  Tenant.  See  also.Kstates; 

Lease;  Tenancy, 
existence  of  nuisance,  I,  412. 
fixtures,  rules  as  to  what  are,  between, 
VI,  266-269,  278,   289,  290.     See 
also  Fixtures, 
landlord, 
action   of  ejectment  by,    to   recover 
possession  of  leased  premises  at 
expiration  of  lease,  VI,  313,  314. 
capacity  of,  VI,  218-224. 
duty  of,  VI,  270,  276,  277,  280. 
by  statute  to  provide  fire  escapes, 

VI,  276,  277. 
governed  by  covenants,  VI,  270. 
with   reference    to   putting   tenant 
into  possession,  VI,  280. 
estoppel  of,  VII,  496. 
execution  of  lease  by,  VI,   218,   219; 

XIV,  646-656.    See  also  Lease, 
heir  of  an  owner  as,  VI,  218. 
Infant  as,  VI,  219,  220. 
in  feudal  England,  VI,  199,  200. 
in  modern  times,  VI,  200. 
liability  of,  VI,  270,  272-277. 
for  injuries,  VI,  272-277. 
caused  by  latent  defects,  VI,  272. 
due    to    dangerous    condition    of 

property,  VI,  273,  274. 
due  to  neglect  to  make  repairs, 

VI,  274. 
from  defective  sidewalks,  VI,  275. 
from  tall  of  snow  accumulated  on 

house  top,  VI,  276. 
from  neglect  to  furnish  fire  es- 
capes, VI,  276,  277. 
from  snow  and  ice  on  sidewalk, 

VI,  275,  276. 
to  guest  or  servant  of  tenant,  VI, 

273. 
to  invitees,  VT,  274. 
to    tenants   and   subtenants,    VT, 

272,  273. 
to  third  persons,  VI,  273,  274. 
to  trespassers,  VI,  274. 
while  making  repairs  to  property, 
VI,  274. 
lien  of  landlord  for  non-payment  of 
rent,  IV,  146. 


may  enjoin  erection  of  brewery,  V, 
327. 
notice  by, 

of  termination  of  tenancy,  form  of, 

XIV,  656,  657. 
to  quit  for  non-payment  of  reni, 

form  of,  XIV,  656. 
to  terminate  tenancy  at  will,  form 
of,  XIV,  657. 
reentry  by,  II,  57,  58. 
for  breach  of  conditions  in  lease, 

VI,  308. 
upon   termination   of  tenancy,   VI. 
312,  313. 
reversion  of,  VI,  227. 
right  of,  VI,  270-272. 
to, 
action  for  damages  against  tenant 
for  injury  to  premises,  VI,  270. 
action  for  injury  to  reversion,  VI, 

271. 
action   for   permanent   injury   to 

property,  VI,  270,  271. 
assign,  or  lease,  VI,  271,  272. 
fixtures,  VT,  278. 
protect  his  interest,  VI,  270. 
rent,  VI,  272.    See  also  Rent, 
repair     and     improve     property, 

when,  VI,  2/7,  278. 
sell  property,  VI,  271. 
summary  proceedings  by,  to  recover 
possession  of  premises  upon  ex- 
piration of  lease,  VI,  314. 
law  of,  VI,  199-314. 
letting  of, 
land  on  shares  for  purposes  of  raising 

crops,  VI,  209. 
lodgings,  VI,  209-211. 
privity,  VII,  182,  460. 
promise  to  lower  rent  of  tenant,  I,  443. 
protection    of    interest    of    lessee    for 

years,  I,  138. 
relation  of,  VI,  199,  216-218,  291. 
by  conduct  of  parties,  VI,  216. 
by  implication,  VI,  216,  217. 
capacity  of  parties,  VI,  218-224. 
created  how,  VI,  216-218. 
creation  of  an  estate  for  years  gives 

rise  to,  when,  VI,  200. 
distinguished -from  relation  of, 
master  and  servant,  VT,  224,  225. 
mortgagor  and  mortgagee,  VT,  227 
partners,  VI,  225,  226. 
principal  and  agent,  VT,  226. 
vendor  and  purchaser,  VI,  226,  227. 
entry     by     tenant     into     possession 

necessary,  VI,  216. 
exists,  when,  VT,  202. 
formal  letting  or  leasing  not  neces- 
sary to  create,  VI,  216. 
founded  on  contract,  VI,  199,  216,  229. 
governed  by   rules   relating   to   con- 
tracts, VI,  199,  216,  229. 
may  be  shown  by  parol  evidence,  X, 

365. 
not  ended  by  discharge  of  tenant  In 
bankruptcy,  XII,  308. 
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Landlord    and    Tenant,    relation    of — 
Continued, 
possession  of  premises  alone  not  suffi- 
cient, VI,  217. 
rent,  reservation  of,  whether  neces- 
sary to  establish,  YI,  217,  218, 
291. 
rent,  V,  394j-396.    See  also  Rent, 
tenant, 
denned,  VI,  202. 

assignment  of  lease  by,  VI,  214,  215, 
218,  271,  272,  288,  293.     See  also 
Assignment,  of  a  lease, 
attornment  of,  VI,  227,  228. 
at  will  bound  to  make  reasonable  re- 
pairs, V,  325. 
cannot  deny  landlord's  title,  VI,  282, 

283,  307. 
capacity  of,  VI,  218-224. 
crops  cultivated  by,  V,  319. 
duty  of, 
not  to  commit  waste,  VI,  ^79,  284, 

285,  287. 
to    deliver   up    entire    premises    to 
landlord    upon    termination    of 
tenancy,  VI,  312. 
to  pay  rent,  VI,  271,  272,  290.     See 
also  Kent, 
to  assignee  of  lease,  VI,  271,  272. 
easements,  right  of,  to,  VI,  283. 
entitled    to    emblements,    when,    VI, 

285-287. 
entitled  to  estovers  at  common  law, 

VI,  285. 
estoppel  of,  to  deny  during  term  oif 
lease   landlord's   title,   VI,   282, 
283;  VII,  496. 
Implied  covenants  of,  VI,  279,  284,285, 

287. 
implied  duty  of,  V,  324,  325. 
infant  as,  VI,  219,  220. 
Injuries  to,  liability  of  landlord  for, 

VI,  272,  273. 
Injuries  to  third  persons,  liability  of, 

for,  VI,  288,  289.    ^ 
insane  person  as,  YI,  220,  221. 
liability  of,  for, 

breach    of    conditions    in    lease,    VI, 
283,  284. 
committing  waste,  VI,  279,  284,  285. 

See  also  Waste.* 
Injuries  to  third  persons  due  to  un- 
safe conditio^  of  premises,  VI, 
288,  289. 
-material  injury,  VI,  283. 
notice  by  tenant, 
of  termination  of  tenancy  at  will, 

form  of,  XIV,  657. 
of  termination  of  tenancy,  form  of, 
XIV,  657. 
possession  by,  right  of,  VI,  279-282. 
covenant  by  landlord  to  put  tenant 
into  Immediate  possession,  ef- 
fect of,  VI,  280. 
ejectment,  right  of,  against  land- 
lord or  against  third  persons, 
VI,  280,  282. 
entry,  VI,  216,  279. 


injury  to,  VI,  270,  280,  281. 
landlord,  duty  of,  with  reference  to 

tenant's  possession,  VI,  280. 
removal  of  structures  erected  by, 

V,  328. 

trees  planted  by,  V,  8. 
where  lease  is  for  a  term  to  com- 
mence in  future,  VI,  279,  280. 
possession  of,  eviction  from,  VI,  255, 
281,  282. 
actual,  VI,  255,  281. 
constructive,  VI,  255,  281. 
protection  of,  against  nuisance,  VI, 

281. 
repairs  by,  duty  of,  VI,  287,  288. 
right  of,  to  remove  fixtures,  Vt,  289, 

290. 
subletting  by,  VI,  214,  215,   259,  280, 

288.    See  also  Subletting  . 
use  and  enjoyment  of  premises  by, 

VI,  283-287. 

when  property  is  taken  for  public  use, 

XI,  356. 
Landowners,  Adjoining.    See  Adjoining 

Landowners. 
Land  Patents, 

grant  of  public  lands  by,  VI,  413. 
letters  patent  distinguished  from  xn, 

372. 
Lapse  of  Time,  discharge  of  lien  by,  rv, 

164. 
Larceny, 

defined.  III,  10,  143;  XV,  93. 
act  of,  in,  1. 

animals  as  subject  of,  ni,  162-164. 
asportation,  ni,  146. 
attempt  to  commit.  III,  60,  61,  146. 
burglary  distinguished.  III,  11. 
by  bailee.  III,  152-155. 
at  common  law,  III,  153,  154,  155. 
under  statutes.  III,  182-184. 
by  servant.  III,  149,  160. 
by  trick.  III,  150,  151,  153,  155. 
carrying  away  of  goods,  HI,  144, 145. 
choses  in  action,  ni,  164,,  165. 
consent  to.  III,  10. 
criminal  intent,  in,  18,  22,  37,  150,  151, 

167-174. 
custody  distinguished  from  possession, 

III,  150. 
custom  of  the  people  of  locality,  m,  15. 
defendant,  belief  of.  III,  29. 
embezzlement  distinguished  from,  m, 

177-180. 
evidence  of  honesty  of  party  accused  In 

case  of,  X,  299. 
from  the  person.  III,  172-174. 
in  a  building.  III,  174,  176. 
indictment  for, 
averment. 
Intent  to  deprive  owner  permanent- 
ly, III,  297. 
"took  and  carried,  or  led,  away," 

m,  297. 
form  of.  III,  338. 
stolen  money,  in,  300. 
value  of  property,  in,  299. 
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Intent  In,  HI,  18,  22,  37,  150,  151, 167-174. 

lawful  possesBlon  of  property.  III,  147, 

148. 
locus  of  crime.  III,  265. 
of  goods  delivered  by  mistake.  III;  159, 

160. 
of  goods  having  no  value.  III,  164. 
of  goods  in  one  state  and  carried  into 

another.  III,  265. 
of  goods  over  whicli  owner  had  no  pos- 
session, III,  148,  149. 
of  lost  property.  III,  156-158. 
of  mislaid  property.  III,  158,  159. 
of  property  taken  as  a  joke.  III,  18. 
owner  convicted  of  stealing'  own  prop- 
erty, III,  165. 
ownership  of  property  not  necessary, 
in,  165-167. 
bailee,  possession  in,  III,  165,  166. 
joint  ownership,  HI,  166,  167. 
possession.  III,  150,  161. 
real  estate  as  subject  of.  III,  161,  162. 
statute  relating  to  obtaining  property 

by  false  pretense.  III,  187. 
taking  of  goods.  III,  143,  144. 
dominion.  III,  144. 

must  constitute  trespass.  III,  147,  148. 
need  not  be  by  hand  of  thief,  III,  145. 
possession,  disturbance  of.  III,  144. 
use  of  Innocent  agent,  III,  145,  147. 
what  necessary  to  constitute.  III,  143, 
144. 
the  trespass.  III,  147,  148. 
continuing  trespass,  III,  151;  152. 
stealing  goods  in  one  state  and  re- 
moving, III,  152. 
unlawful  acquiring   goods   secured   by 

trespass,  III,  152. 
unlawful  possession  of  one  from  whom 

goods  stolen.  III,  12. 
use  of  an  innocent  agent  in,  III,  145, 147. 
when  owner  parts  with  title.  III,  155, 

156. 
withholding  of  property.  III,  170. 

Last   Clear   Chance    Rule,  II,   176-181; 

XV,  63. 
application  of,  II,  179-181. 
where   both  plaintiff  and   defendant 

were  present,  II,  179-181. 
where  neither  plaintiff  nor  defendant 

was  present,  II,  179,  180. 
where  the  defendant  was  absent  but 
plaintiff  was   present,    II,    179, 
180. 
where  the  plaintiff  was  absent  but 
defendant  was  present,  11,  179, 
180. 
extent  of  adoption,  II,  178,  179. 

Last  Human  Wrongdoer  Rule,  II,  115. 

Last  Will  and  Testament,  VI,  26,  89. 
See  also  Win. 

Laundries,  ordinance  prohibiting,  ex- 
cept in,  certain  buildings,  in- 
valid, xni,  180. 


Law.    See  also  Common  Law. 

defined,  I,  48-50;  XII,  7,  114;  XV,  1. 

adjective,  I,  85,  86. 

^.dvantages  conferred  by,  I,  79-81. 

a  science,  I,  45,  168. 

beginnings  of,  I,  93-103. 

by  settlement,  XII,  4,  5. 

change  of,  XII,  5,  6. 

classifications  of,  I,  87-92. 

"common  law,"  defined  and  explained, 
XII,  6,  7.  See  also  Common 
Law. 

derives  its  sanction  from  state,  I,  66. 

development  of  legal  doctrine,  I,  74,  75, 
118,  119. 

duties,  I,  78-81. 

elements  of  legal  theory,  I,  47-92;  XV,  5. 

end  of,  I,  44,  74. 

evolution  of,  I,  51-54. 

expansion  of  the,  I,  132-134. 

fields  of,  and  social  ethics,  I,  66. 

"general  common  law,"  defined  and  ex- 
plained, xn,  6,  7. 

history  of.    See  History  of  Il.aw. 

individual  principles  of,  enforced,,  how, 
XII,  116. 

interests,  I,  74-81. 

international  law  not  law  in  strict  sense 
of  word,  XII,  114.  See  Interna- 
tional Law. 

laws  of  Alfred,  I,  94. 

maturity  of,  I,  142-154. 

municipal.    See  Municipal  Law. 

nature  of,  I,  47-55. 

object  of,  II,  1. 

of  procedure,  I,  85,  86. 

origin  of,  XH,  3,  4. 

private  law  doctrine,  I,  148-160. 

privilege  distinguished,  I,  80,  81. 

public  interests,  I,  76,  77. 

public.    See  Public  Law. 

relation  of  English  history.  I,  93. 

rights,  I,  78-81,  82-85; 

sanction  of,  I,  54,  55. 

social  interests,  I,  77,  78. 

sources  of.    See  Sources  of  Law. 

sovereign,  change  of,  does  not  change 
the,  XII,  5. 

study  of.     See  Study  of  Law. 

subject  matter  of,  I,  74-86. 

substantive,  I,  85,  86. 

systems  of,  I,  90-92. 

territorial,  defined  and  explained,  XH, 
4,  6. 

tribal,  defined  and  explained,  Xn,  4. 

"weight  of  authbrity,"  defined  and  ex- 
plained, XII,  7. 

written  and  unwritten  law,  I,  50. 

Lawf  and  Fact.  See  Questions  of  Law 
and  Fact 

Law  Day, 

defined,  VIII,  284. 

payment  of  debt  before  and  after,  Vm. 

287. 
term  in  earlier  decisions,  Vm,  294. 

Lawful  Assembly,  HI,  78,  79. 
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"Law  Intended  by  Parties,"  XII,  63-65. 

Law  Merchant, . 

defined,  I,  139,  140. 

codification  of  the,  in  the  United  States, 
VIII,  9. 

common  law  contrasted  with,  I,  91,  150, 
161. 

creature  of  commercial  usage  and  cus- 
tom, Vin,  35. 

days  of  grace,  product  of,  VIII,  6. 

emphasis  of  the,  upon  certainty  and 
singleness  of  obligation,  Vm, 
33. 

Mansfield  the  father  of  the,  I,  51;  Vni, 
2. 

regarded  partnership  as  entity,  IX,  294. 

rules  in  regaM  to  partnership,  IX,  293, 
294. 

system  of  usages  and  customs  in  rela- 
tion to  commercial  law,  IX,  293, 
294. 

time  of  payment,  provision  of  the,  as 
to,  vm,  38i 

Law  of  Nations,  XII,  113-204.  See  also 
International  Law. 

"Law  of  Place  of  Making,"  XII,  29,  30, 

38,  55-61. 
"Law  of  Place  of  Performance,"  XII, 

62,  65,  67-69. 
Law  of  the  Forum,  Xn,  73,  76,  78,  79,  82. 
Law  Schools,  I,  26. 
Law  Suits.    See  Actions. 
Lawyer.    See  Attorney;  Legal  Ethics. 
Leading  Questions,  X,  397. 
inducements  which  may  permit  court 

.  to  ,aIlow,  X,  397. 
not  objectionable  on  cross-examination, 

X,  399,  400. 
objectionable,  when,  X,  397. 
Lease,  IV,  96;  VI,  199,  201-207,  229-241. 
acceptance  of,  VI,  232,  240. 
acceptance  of  new  lease,  V,  414,  415. 
agreement  to  lease  distinguished  from, 

VI,  229,  230. 
"agrees  to  lease,"  construed,  VI,  230. 
"agrees  to  let,"  construed,  VI,  230. 
apartment  lease,  short  form,  XIV,  646. 

647. 
as  evidence,  X,  315,  321,  365. 
as  personal  property,  IV,  3,  4. 
assignment  of,  I,  458,  513;  VI,  214,  215, 

218,  271,  272,  288,  293;  XIV,  600. 

See  also  Assignment,  of  a  lease, 
landlord,  right  of,  to  make,  VI,  271, 

272. 
at  will,  VI,  206,  207. 
conditions  in,  V,  116;  VI,  232,  238,  242- 

249.      See    also    Conditions,    In 

leases, 
consideration  In,  VI,  232,  236,  237. 
natural  love  and  affection  as,  VI,  236. 
payment  of  lump  sum  as,  VI,  236. 
rent  as,  VI,  236. 
services  as,  VI,  236. 


contract  between  landlord  and  tenant 
•   usually  called,  VI,  199. 

contract  of  sale  in  form  of,  a  condi- 
tional sale,  IV,  316,  317. 

contract  to  sell  distinguished  from,  VI, 
231    232 

conveyance,  VI,  227,  231;  XV,  188. 

covenants  in,  VT,  232,  238,  242,  243,  253- 
260.      See    also    Covenants,    in 


creation  of, 
by  contract,  VI,  216. 
to  commence, 
at  an  Impossible  date,  takes  effect, 

when,  VI,  212,  213. 
at  once,  VI,  211. 

"from"    a  certain   day,,  construed, 
,      VI,  211,  212,  303. 
in  the  future,  VI,  211,  237. 
"to"  a  certain  day,  construed,  VI, 
212   303 
date  of,  VI,  212,  213,  232,  235.  i 

delivery  of,  VI,  232,  235,  239,  240.     See 

also  Delivery,  of  lease, 
description  of  parties  and  property,  VI, 

232,  235,  236. 
duration  of,  VI,  211-215. 
construed  against  lessor  in  favor  of 

tenant,  VI,  212. 

may    depend    upon    construction    of 

lease,  VI,  212. 

exceptions  in,  VT,  232,  238,  243,  249,  250. 

See  also  Exceptions,  in  leases. 

execution  of,  VI,.  232,  235,  239,  240.    See 

also  Execution,  of  lease, 
farm  lease,  with  mortgage  covenants, 

form  of,  XIV,  651-654. 
forfeiture  of,  VI,  307,  308. 
for  breach  of  conditions,  at  election 

of  landlord,  VI,  307. 
for  failure  to  pay  rent,  VI,  308. 
for  illegal  sale  of  intoxicating  liquors 

on  premises,  VI,  308. 
for  subletting  or  assignment,  when, 

VI,  308. 
reentry  by  landlord  for,  VI,  308. 
relief  in  equity,  VII,  182. 
where  tenant  denies  landlord's  title, 
VI,  307. 
form  of,  VI,  241. 
for  term  of  years,  VI,  203-206. 
death  of  either  party  will  not  ter- 
minate, VT,  305. 
destruction  of  premises  will  not  ter- 
minate, VI,  306. 
lease  from  year  to  year  distinguished 

from,  VI,  205. 
"term"  defined,  VI,  204. 
to  commence  in  the  future,  VI,  204, 

237. 
under  feudal  system,  VI,  203. 
under  the  Statute  of  Frauds,  when, 

VI,  204. 
"years,"  term  defined,  VI,  203. 
from  month  to  month,  VI,  206,  213. 
from  year  to  year,  VI,  204-206,  237. 
ground  lease,  form  of,  XIV,  648-651. 
"hereby  lets,"  construed,  VI,  230. 
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Lease — Continued. 

homeste3.d  exemption  under,  Y,  298. 
Illegal  leases,  what  are,  YI,  232,  233; 
intention  to  create, 
relationship  of  landlord  and  tenant 

important  thing  in,  VI,  232. 
reservation  of  rent  as,  VI,  231. 
invalid,  VI,  232,  233. 
lessee,  VI,  199,  229. 
lessor,  VI,  199,  229. 
"lets,"  construed, 'VI,  230. 
license  distinguished  from,  VI,  230,  231, 
mortgagee   may,   mortgaged  premises, 

VIII,  330. 
of, 

administrator  or   executor,    VI,    222, 

223 
agent,  vi,  223,  224. 
in  writing,  authority  of  agent  to  be 

in  writing,  VI,  223. 
rules  of  law  of  principal  and  agent 
apply  to,  VI,  223. 
corporation,  VI,  224. 
farming' implements,  VI,  201. 
franchises,  VI,  201. 
furniture  in  a  house,  VI,  201,  212. 
guardian,  Vt,  222. 
Infant,  III,  383,  384;  Vl,  219,  220. 
Insane  person,  VI,  220,  221. 
land,  I,  402. 

live  stoclc,  VI,  201,  202. 
machinery  in  a  mill,  VI,  201. 
married  woman,  VI,  221,  222. 
mines,  VI,  475,  476;  XIV,  654,  655. 
oil  and  gas,  VI,  476,  477. 
personal  property,  form  of,  XIV,  655, 

656. 
real  property  as  personal  property, 

V,  7. 

right  of  way,  VI,  201. 

right  to  cut  ice,  VI,  201. 

right  to  fish,  Vr,  201. 

rights  of  common,  VI,  201, 

trees  and  timber,  VI,  ?01. 

watercourses,  VI,  201. 
option  to  purchase  in,  V,  139. 
oral  surrender  of,  V,  415. 
parol, 

at  common  law,  VI,  233. 

under  Statute  of  Limitations,  VI,  233. 

valid  under  Statute  of  Frauds,  when, 

VI,  234,  235. 
parties  to,  VI,  232,  235. 
perpetual,  no  such  thing  as,  VI,  277. 
property  subject  to,  kinds  of,  VI,  201. 
property  to  be  leased  should  be  suffl- 

ciently  described,  VI,  235,  236. 
parol  evidence  not  admissible  to  con- 
tradict written  description,  VI, 
236. 
provisions  in,  exempting  rent,  V,  328, 

.  329. 
recording  of,  VI,  240,  241. 
reentry  by  landlord, 
for  breach  of  conditions  in,  VI,  308. 
upon  termination  of,  VI,  312,  313. 
rent,  VT,  217,  218,   232,  236.     See  also 
Rent 


defined,  VI,  217,  290. 
fixed  usually  by  terms  of,,yi,  219. 
requirements  of,  VT,  232-241!  ',-.«  ■ 

reservations  in,   VI,   232,   238, ,  243,   249, 
250.     See  also  Reservations,  in 
leases, 
restriction  on  power  to  lease,  V,  106. 
Statute  of  Frauds,   effect  of,   VI,   234, 

235,  240. 
stockholders     of     corporation     cannot 

,make,  IX,  182. 
subletting  by  tenant  under,  VI,  214,  215, 
259,  280,  288.     See  also  Sublet- 
ting.    . 
system  of  uses  defrauded  poor  tenant, 

V,  127. 
^enant  in  tail  may  execute,  V,  79. 
termination  of,  VI,  212,  303-311. 
by, 
custom,  VT,  303. 

de"ath  of  either  party,  when,  VT,  305. 
destruction  of  premises,  VI,  306. 
eminent    domain    proceedings,    VT, 

310,  311. 
eviction,  VI,  307.      - 
foreclosure  of  mortgage,  when,  VI, 

306. 
forfeiture,.  VC307,  308. 
merger  of  ownership  of  property  in 

tenant,  vr,  308,  309. 
sale  of  premises,  when,  VI,  305,  306. 
surrender,.  VI,  :309,  310. 
for  a  fixed  term,  VI,  303. 
"from". a  certain  date,  construed,  VI, 

- .  211,  .212,  303. 
of   tenancy    from    year    to    year,    or 

month  to  month,  VI,  304. 
"to"   a  certain  date,   construed,  VI, 
212,  303. 
-  upon  soine  external  event,  VI,  303. 
to  hold  during  the  joint  will  of  tenant 

and  landlord,  VI,  206,  207. 
,  arises,  when,  VI,  206,  207. 
"without  impeachment  of  waste,"   V, 

323. 
writing  required, 
by  Statute  of  Frauds,  VI,  234,  235,  240. 
letters  between  parties  may  consti- 
tute a  lease,  VT,  241. 
seal  not  required,  VI,  240.. 
Lease  and  Release,  conveyance  of  prop- 
erty, V,  132,  406. 
Leave  and  License,  11,  44-47. 
in  actions, 
for  false  imprisonment,  II,  45,  46. 
for  injuries  received  while  engaged  In 

sports,  II,  46,  47. 
for  trespass,  II,  44. 
Lectures,  delivering  of,  not  publication, 

IV,  29. 
Legacy, 

defined,  VI,  28;  XV,  216. 
ademption    of,    VI,    133-138.      See    also 

Ademption, 
charged  upon  land,  when,  VI,  178. 
for  specikl  purpose,  ademptioii  of,  VI, 
137,  138. 
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Legacy— Continued, 
lias  no  priority  over  devise,  VI,  171. 
lapsed, 
defined,  VI,  129. 
disposition  of;  VI,  130. 
Illinois  Statute  on,  provisions  of,  VI, 

132. 
under  modern  statute,  VI,  131,  132. 
where  tliere  is  a  clause  disposing  of 
residue  of  property,  VI,  130. , 
legratee, 
defined,  VI,  28. 

required  to  refund,  when,  VI,  177. 
origin  of,  Vn,  140.    See  also  Wills, 
proof  and  payment,  I,  332. 
specific  legacies, 
ademption  of,  VI,  134-136.     See  also 

Ademption, 
contribution  from  holders  of,  when, 
VI,  177. 
to  a  class,  VI,  132. 
void, 
defined,  VI,  129,  130. 
disposition  of,  VI,  130. 
distinguished  from  lapsed  legacy,  VI, 

129. 
where  there  is  a  clause  disposing  of 
residue  of  property,  VT,  ISO. 

Legal    Cause,    II,    113-138.      See    also 

Proximate  Cause.  ' 

"but  for"  rule,  n,  114,  115. 
causation,  II,  113,  114. 
complexity  of  solution,  II,  121. 
consequences  how  determined,  II,  114- 

137. 
direct  results,  II,  122-124. 
"foresight"  rule,  II,  116. 
"hind  sight"  rule,  n,  122. 
implied  nee;ative  rule,  II,  116-120,  135- 
137. 
exceptions  to,  II,  117-120. 
as  applied  to  personal  Injury  cases, 

II,  117,  118.  ' 

where  defendant  has  acted  crim- 

inaUy,  U,  118,  119. 
when  defendant's  act  is  in  violation 
of  a  statute,  II,  119,  120. 
foreseen  consequential  results,  II,  119, 

120,  135,  136. 
foreseen  wilful  results,  II,  136,  137. 
intervening    cause,    consequential    re- 
sults, n,  124-137. 

SiCts  of 

animals,  II,  126,  127, 
nature,  II,  125,  126. 
plaintiff,  II,  127,  130. 
third  person,  H,  127,  128,  130-137. 
nature  and  character  of  co-operating 

factors,  II,  124. 
volitional  acts,  H,  128-130. 
jury  decides  questions  of,  in  American 

jurisdictions,  II,  137. 
last  human  wrongdoer  rule,  II,  115. 
natural   and   proximate   consequences, 
n,  121,  122. 
court  looks  at  the  matter  retrospect- 
ively, II,  122. 


foreseeable  but  not  proximate,  n,  121. 

proximate  but  not  foreseeable,  II,  121. 
probable  consequence  rule,  II,  115,  116. 

as  applied  by  courts,  n,  121. 
questions  of, 

decided  by  court  In  England,  II,  137. 

left  to  jury  as  a  rule  in  America,  II, 
137. 
rules,  difficulty  of  stating,  II,  120-122. 

Legal  Education,  in  America,  I,  166. 

Legal  Ethics,  I,  21-46. 

definition,  I,  24. 

advertising,  I,  39-41. 

attorney  and  client,  I,  34-36. 

attorney  as  witness,  I,  33. 

code  of,  I,  24,  28. 

conduct  of  attorney  towards  jury,  I,  33, 
34. 

contingent  fees,  I,  43,  44. 

defense  or  prosecution  of  accused,  I, 
37-39. 

duty  of  court  to  profession,  I,  30. 

duty  of  profession  to  court,  I,  28-30. 

fees,  I,  41-43. 

Judge  Sharwood's  views  on,  I,  21,  22. 

lawyer  and  judge  out  of  court,  I,  30,  31. 

Lord  Coke's  views,  I,  21. 

maintaining  dignity  of  profession,  I, 
31,  32. 

necessity  for  ethical  rules,  I,  22-24. 

relations  between  members  of  profes- 
sion, I,  32,  33. 

relations  of  lawyers  to  public,  I,  39-41. 

self-laudation  in  newspapers,  I,  41. 

solicitation  of  business,  I,  39-41. 

Legal  Holiday,  Instrument  falling  due 
on,  payable  on  next  succeeding 
business  day,  VIII,  146. 

Legal  Proceedings,  VII,  401,  402. 

Legal   Profession.     See  also  Attorney; 

Legal  Ethics, 
a  trade  or  profession,  I,  21. 
attorney  should  never  ignore  customs 

or  practices,  I,  33. 
beginnings  of,  I,  116. 
common  law  lawyer,  I,  138. 
criticism  of,  I,  31-32. 
development  of,  I,  126-128. 
duties  of,  I,  28-32. 
in  ancient  Rome,  I,  25. 
oral  agreement  between  members,   I, 

33. 
professional  opinion  a  source  of,  I,  56, 

63. 
relations  between  members  of,  I,  32,  33. 
relation  to  the  public,  I,  39-41. 
stands  foi-  highest  of  ideals,  I,  25,  26. 

Legal  Right.    See  Rights,  legal 

Legal  Tender, 

defined,  by  statute,  VIII,  19. 
act  of  1866,  unconstitutional,  XI,  72. 
bills  of  credit  not,  XI,  144. 
impairment  of  obligation  not  applicable 
to  acts  of  Congress,  XI,  336. 
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Legal  Tender — Continued. 

states  prohibited  from  making  any- 
thing but  gold  and  silver  as, 
XI,  93,  491. 

Legatee,  of  a  will.  See  Beneficiary,  of 
will. 

Legislation,    See  also  Statutes. 

acts  of.  III,  344. 

agreement  to  procure,  I,  484. 

as  a  source  of  law,  I,  S6,  67,  68,  120,  121, 
153. 

Bentham's  devotion  to,  I,  28,  152,  153. 

class,  unconstitutional,  XI,  288. 

constitutional  limitations  on,  XI,  28. 

deals  largely  with  organization  of  gov- 
ernment, I,  70. 

delegation  of  power  of  local  legislation, 
XI,  120. 

distinguished  from  executive  and  Judi- 
cial power,  I,  195,  196. 

distribution  of  powers  of  government 
to  legislature,  XI,  20. 

due  process  and  equal  protection  of 
laws,  XI,  289-292. 

exemption  of  legislators  from  liability 
for  injury,  XIII,  367,  368. 

hasty  and  ill-digested,  I,  11,  12. 

In  England,  I,  120,  130-132,  151-154. 

in  Europe,  XI,  65. 

in  its  nature  prospective,  XI,  325,  326. 

introduction  of,  XIII,  413. 

judges  may  suggest  improvements  In, 
XI,  80. 

legislative  department  of  the  state, 
VIII,  423. 

legislative  department  of  the  United 
States,  XI,  40,  115-121. 

legislative  expert,  I,  18. 

legislative  Initiative  method  of  amend- 
ing constitution,  XI,  55. 

legislative  officers  not  courts,  I,  184. 

legislative  intent,  what  is,  VIII,  426, 
427,  431. 

legislative  power,  XI,  117,  292. 

legislators,  I,  12,  16,  17. 

legislature  says  what  law  shall  be,  I, 
195. 

legislature  under  no  obligation  to  ex- 
plain purposes,  XI,  306. 

limitations  on,  in  Oldahoma  constitu- 
tion, XI,  29. 

members  of  legislative  bodies,  XIII, 
405. 

minority  representation  in  legislatures, 
XIII,  283-285. 

of  Congress  under  the  Articles  of  Con- 
federation, XI,  35. 

power  of  courts  to  nullify,  XIII,  381, 
382.  J 

power  of,  direct  in  hands  of  people,  I,  4. 

power  of  governments  to  enact  and  re- 
peal laws,  XIII,  266. 

power  to  authorize  incorporation,  IX, 
33,  34. 

President  may  exercise  veto  on,  XI, 
132. 

President  may  recommend,  XI,  130,  131. 


President's  power  In  relation  to  legis- 
lation, XI,  130-132. 

presumption  that  legislature, 
knew  scope  of  its  powers,  Vm,  427. 
knew  the  prior  state  of  the  law,  VIII, 
427. 

referendum  of,  XI,  28,  101. 

restropeotive,  XI,  290. 

solentiflo,  considered,  I,  17. 

special,  XI,  29. 

uniformity  of,  XI,  288,  289. 

useless,  I,  12,  17. 

Legislature,  privileged  statement  dur- 
ing proceedings,  II,  265,  266, 
271,  272. 

Legitimacy.    See  Bastards. 

child  born  a  bastard,  legitimatized 
how,  XIV,  362. 

denial  of,  questions  to  be  considered, 
XrV,   362-364. 
Impotence,  XIV,  363. 
period  of  gestation,  XIV,  362,  363. 
possibility  of  access,  XIV,  362,  363. 
similarity  or  likeness  of  child  to  al- 
leged father,  XIV,  363. 
sterility,  XIV,  363. 

medico-legal  considerations  of,  XIV, 
362-364. 

Letter, 

giving  authority  to  agent  strictly  con- 
strued against  principal,  IV, 
225. 

property  in,  IV,  29. 

sale  of.  Injunction  granted  to  restrain, 
rv,  29. 

Letters, 

combination  of,  as  trademark,  XII,  486. 
intent  of  party  in  using,  XII,  486: 

of  administration,  VI,  151. 

testamentary,  VI,  161. 
applications  for,  form  of,   XTV,   744, 
745. 

Letters  of  Credit,  forgery  of,  m,  241. 

Letters  of  Marque  and  Reprisal, 

power  of  Congress,  XI,  163,  490. 

states  prohibited  from  granting,  XI, 
93,  491. 

Letters  Patent.    See  Patents. 

Letting  and  Hiring,  rv,  83,  89,  96,  97. 

defined,  IV,  96. 

bailee, 
excused     if    loss     occurred    without 

neglect,  IV,  96. 
not  an  Insurer,  IV,  96. 

bathhouse  keeper  as  a  bailee,  IV,  97. 

by  deviation  from  contract  bailee  an 
insurer,  IV,  97. 

fair  wear  and  tear  rule  applied,  IV,  96. 

livery  stable  keeper, 
as  bailee  for  hire,  IV,  96,  97.  ' 

as  bailor,  recovery  by,  from  bailee 
for  contributory  negligence,  IV, 
83. 

of  land,  a  lease,  IV,  96. 

where  bailee  is  to  receive  a  beneficial 
use  of  the  property,  IV,  96. 
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Lex  Loci  Actus, 

applied  in  actions  for  tort,  XII,  52,  53. 

Lex  Non  Scrlpta,  XI,  9. 

Lex  Rel  SItd«, 

rule  of,  applied,  XII,  48. 

Lex  Scrlpta,  XI,  9. 

Liability  Insurance,  XTV,  284,  285. 

against  losses  sustained  tor  personal 
injuries  of  insured  employees 
and  third  parties,  XIV,  285. 

Libel  and  Slander,  XV,  22. 

acquittal  on  criminal  charge, .  VII,  469. 

action  for,  ' 

by  plaintiff,  II,  248-260,  261-275. 

essentials,  summary  of,  II,  259,  260. 

falsity  of  statement,  whether  neces- 
sary to  show,  II,  255,  256. 

malice  in  publication,  whether  neces- 
sary to  show,  n,  257,  258. 

pleadings,  II,  248-260. 

response  of  plaintiff  to  a  prima  facie 
defense,  II,  276-280. 
who  may  be  sued,  II,  235,  236. 
who  may  sue,  II,  234,  235. 
actual  malice,  II,  276,  277. 
civil   action,    brought   in    England    for 
libel  published   in  Brazil,   XII, 
53,  54. 
corporation  may  be  liable  for,  IX,  168. 
damages  for, 

exemplary  damages,  when,  XIV,  20. 

for  mental  suffering,  as  element  of 
damage,  XIV,  59. 

interest  allowed,  when,  XIV,  88. 
defamation, 

defined,  II,  225-229;  XV,  22. 

and  injurious  falsehood,  II,  232,  233. 

and  slander  of  title  distinguished,  II, 
230-232. 

as  a  law  term,  II,  225-227. 

at  common  law,  II,  227. 

civil,  II,  229,  230. 

criminal,  II,  229,  230. 

distinguished     from     kindred     legal 
wrongs,  II,  229-233. 

false  publications  as,  11,  225,  228,  229. 

oral,  II,  229. 

reputation  of  the  dead,  II,  230. 

right  of  a  man  during  his  life  time, 
II,  230. 
defamatory '  statement,  II,  249-259. 

"colloquium"  defined  and  applied,  II, 
2^9. 

falsity  of  statement,  II,  255,  256. 

imputation  of  conduct  when  not  a, 
II,  249. 

innuendo,  II,  249,  252-2^4. 

Intent  to  defame,  II,  256,  257. 

intent  to  vex  or  annoy  not  a,  II,  249. 

Ironical  statements,  II,  251. 

language  of  praise  when  a,  II,  2501 

latent  defamation,  II,  249,  250. 

malice  in  publication,  whether  neces- 
sary, II,  267,  258. 

of  a  class,  II,  262,  263. 


of  and   concerning   the  plaintiff,   II, 

252-254. 
pleading  must  affirmatively  show,  II, 
249-251. 
damage   in   certain   cases,   II,    258, 

259. 
Identifying  statements,  II,  261. 
publication    of    defamatory    state- 
ments   by    defendant,    II,    269, 
260. 
statements  must  be  set  out  in  the 
very  terms,  II,  251. 
publication,  U,  254,  255. 
defense  of  defendant  to,  II,  248,  261-275. 
affirmative  responses,  II,  261. 
excuse,  n,  261. 
fair  comment,  II,  272-275. 
in  general,  n,  261. 
justification,  II,  261. 
privilege  as,  II,  263-272;  III,  256-268; 
XI,  233,  234;  XV,  25. 
absolute,  II,  263-266. 
conditional,  II,  263,  266-272. 
publications,    when    privileged,    II, 

248. 
qualified,  II,  263. 
repetition    on    authority   whether  a, 

n,  262,  263. 
truth  as  a,  II,  261-263. 
development  of,  II,  362. 
distinction  between  right  to  reputation 

and  right  of  privacy,  II,  369. 
evidence  of  character  of  one  of  parties 

allowed,  when,  X,  301. 
injunction  restraining  threatened  libel, 

II,  281-283. 

judgment  in  defamatory  action,  II,  281- 

283: 
judgment  rendered  for,  not  discharged 

in  bankruptcy,  XII,  309. 
libel,  XIV,  703. 
defined,  II,  237,  238;  III,  252. 
at  common  law  punishable  by  indict- 
ment, II,  229;  III,  47,  252. 
criminal,  in,  252-258;  XV,  102. 
damage   to  business,   class   of  cases 

relating  to,  II,  246,  247. 
difference  between  civil  and  criminal 

offense,  II,  229,  230. 
difference   between   slander  and,   II, 

238-241,   244,   245. 
"hatred,  contempt  and  ridicule,"  II, 

245,   246. 
may  be  punished  criminally  and  civ- 
illy, II,  238. 
origin  of,  II,  240,  241. 
period  of  the  Statute  of  Limitations 

for,  II,  238. 
scope  of,  II,  243-247. 
tendency    to    widen    rather    than 
limit  the,  II,  245. 
pleadings  In  an  action  for,  X,  93. 
publication  of.  III,  254-256. 
slander,  XIV,  714,  715. 
defined,  II,  237. 
at  common  law  not  a  crime,  II,  229; 

III,  252. 

civil  and  criminal  liability  for,  H,  238. 
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Libel  and  Slander,  slander — Continued, 
difCerence  between  libel  and,  II,  238- 

241,  244,  245. 
distinguished  from  "slander  Of  title," 

II,  230-232. 
injurious  falsehood  as,  II,  232,  233. 
of  title.    See  Slander  of  Title, 
oral,  classes  of,  11,  242. 
origin  of,  II,  239,  240. 
period  of  the  Statute  of  Limitations 

for,  II,  238. 
scope  of,  II,  242,  243. 
words    spoken,    consequence    of,    II, 

133,  242,  243,  245. 

Liberty, 

bill  of  rights  as  a  constitution,  XI,  21. 
personal,      constitutional      guaranties, 
XI,  240-242. 

Libraries,  municipal  taxation  for,  XIII, 

253. 
Library  of  Congress, 
deposit  of  copyright  books  in  the,  XII, 

459. 

License.     See  Leave  and  License. 

by   municipal   corporations,    XIII,    168, 

179,  180,  219-221,  267. 
in  use  of  patent,  XII,  442. 
license  to  make  implies  right  to  use 

or  sell,  XII,  442. 
not  required  to  be  recorded,  XII,  442. 
restrictions  Imposed  valid,  XII,   442. 
to  mine,  VI,  475,  476. 
in  use  of  real  property,  V,  383-385. 
contract  to  lease  construed  as,  when, 

VI,  230. 
lease  distinguished  from,  VI,  230,  231. 
Licensee, 
defined,  II,  151. 

assumption  of  risk  by,  II,  399,  400. 
duty  of  carrier  to,  II,  152. 
duty  of  occupier  of  land,  II,  151-153. 
risks   assumed   by   licensee,    II,    151, 
152. 
to  give  notice  of  creation  of  new  peril, 

II,  152. 
to  give  warning,  II,  152,  153. 
to  possessor  of  license  granted  for  pay, 
II,  152,  153. 

Liens.  See  also  particular  classes  of 
liens  and  classes  of  persons  en- 
titled to  liens. 

defined,  IV,  115;  IX,  375,  376. 

are  accessory  rights,  IV,  119. 

arising  from  rule  of  law,  IV,  117,  118. 

as  incumbrance  of  title,  V,  442. 

assignment  of,  IV,  161,  162. 

based  on  possession,  IV,  122-144. 

capacity  of  parties  when,  arise  by 
operation  of  law,  IV,  118. 

claims  against  railroads  for  material, 
IX,  472,  473. 

claims  protected  have  reference  to  the 
occupation  of  persons  given, 
IV,  121. 

classification  of,  IV,  122,  123. 


common  law,  IV,  122,  124-144.    See  also 

Common  Law  Lien, 
creation  of,  IV,  117,  118;  IX,  468,  469; 
XII,  363. 
by  rule  of  law,  IV,  3,  4,  117,  118,  119. 
discharge  of,  IV,  163-166.    See  also  Dis- 
cbarge, of  lien, 
enforcement  of,  IV,   166-169,   337.     See 

also.  Enforcement,  of  liens, 
equitable,    Vn,     117,     157-163,     206-208, 

222;  VIII,  303. 
examination   of  abstracts   of  title,   V, 

431,  432,  434,  435. 
federal  judgments,  I,  241,  242. 
for  rent,  VI,  300. 

for  special  assessments,  XIII,  210. 
holders  of, 
conversion  by,  IV,  165. 
duty  of,  to  exercise  diligence,  IV,  160. 
holders  of,  insurable  interest  of,  XIV, 

135. 
Implied  from  law,  IV,  116-118. 
in  admiralty  for,  repah's  and  supplies, 
XIV,  298,  299.     See  also  Marl- 
time  Liens, 
layman's  conception  of,  IV,  120. 
mortgages  distinguished  from,  IV,  116, 

117. 
not  a  personal  obligation,  IV,  119. 
not  based  on  possession,  IV,  145-147. 
of, 
agistors,  IV,  129,  130,  141. 
attachment,  X,,  431-473.    See  also  At- 
tachment!, 
attorneys,  IV,  123,  133,  134,  276,  277. 
bankers,  IV,  133. 
boarding  and  lodging  house  keepers, 

IV,  127,  128. 
carriers,  IV,  123,  125,  126,  143,  144. 
creditor  upon  certain  property,  VIII, 

302,  303. 
factors,  IV,  132,  133,  286. 
finder  of  goods  or  animals,  IV,  130- 

132. 
future  interests,   limitations  on,   IV, 

119. 
innkeepers,  IV,  119,  127,  141-143. 
livery   stable   keepers,    IV,    129,    130, 

161. 
packers,  IV,  133. 
shoemaker  for  repair  of  shoes,   IV, 

121.,  . 
vendor, 
of  personal  property,  IV,  125,  136- 
138,  331-338.     See  also  Vendor, 
lien  of. 
of  real  property,  IV,  152,  153,  166, 
167.     See  also  Vendor,  lien  of. 
warehousemen,  IV,  126,  127. 
wharfingers,  IV,  133,  150. 
on 
personal  property,   IV,   116,  118,  122, 

124-147. 
property  not  yet  acquired,  IV,  119. 
real  property,  IV,  116,  118,  122. 
judgment,  priority  in  equity,  VII,  207. 
208. 
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Liens — Continued. 

judicial  records  disregarded  as  sus- 
tainine,  I,  187. 

parties  to,  IV,  121,  140,  141. 

priority  of,  IX,  474. 

protect  particular  obligratlons,  IV,  120. 

railroad  receivers'  certificates  as  first, 
IX,  470,  471. 

receiver  takes  property  subject  to  ex- 
isting, IX,  471-474. 

resulting  from  mortgages  are  personal 
property,  IV,  3. 

securing  debts  by,  VIII,  310. 

statutory.    See  Statutory  Lien. 

subject  matter  of,  IV,  118,  119. 

surety's  right  to  subrogation  of,  of 
state  or  county,  VIII,  216. 

to  secure  debt  of  third  party,  IV,  119. 

Life  Estate,  V,  97-104;  XV,  246-249. 

defined,  V,  97,  98. 

at  common  law  conferred  as  fees,  V,  98. 

called  the  particular  estate,,  V,  ,141. 

cannot  be  restrained  absolutely,  V,  lOE. 

creation  of,  X,  97,  98. 

estate 

as  long  as  a  person 
shall  live  in  certain  town,  V,  97. 
shall  pay  certain  sum  a,  V,  97. 

of  women  during  widowhood,  V,  97. 

pur  autre  vie  as,  V,  97,  99,  100. 

to  man  and  woman  during  coverture, 
V,  97. 
homestead  exemption,  V,  297. 
is  a  freehold,  V,  97. 
livery  of  seisin  of,  V,  98. 
may  cease,  V,  109. 
merger  of,  V,  100,  101. 
nature  of,  V,  97,  98. 
origin  of,  V,  97. 
provisions  that  life  estate  not  subject 

to  claims  creditors,  V,  109. 
reservation  by  grantor,  V,  98. 
reversion  distinguished,  V,  141. 
tenant  for  life, 

defined,  V,  97. 

conveyance  by,  V,  98,  99. 

duty  of,  V,  102,  103,  104. 

improvements  by,  V,  103. 

lease  by,  V,  102. 

right  of,  V,  98,  99,  102,  103. 

session  by,  V,  98,  146. 
termination  of,  by  death,  V,  100,  101. 

Life  Insurance,  XIV,  252-268. 
amount  of  interest,  XIV,  144,  145. 
assessments,    in   mutual  benefit   com- 
panies,  XIV,  253,  254,  256,  257. 
change  of,  effect  of,  XIV,  256,  257. 
on  members  who  have  agreed  to 
by-laws  providing  for  change, 
XIV,  ,257. 
on  members  who  have  not  agreed 
to   by-laws   providing   for 
change,  XIV,  257. 
notice  of  assessment,  XIV,  262. 
payment  of,  XIV,  256,  257. 
expulsion  of  member  for  non-pay- 
ment, XIV,  266. 


assignment  of,  XIV,  193-195.     See  also 

Assignees,  in  life  insurance, 
bankrupt's  right  to  exemption  of  his, 

XII,  282. 
beneficiary  must  be  named  in  a  par- 
ticular way,  VI,  41. 
business  of,  XIV,  252-255. 
classes    of    organizations   known   in 

United  States,  XIV,  252. 
fraternal  insurance  companies,  XIV, 

254. 
mixed  companies,  XTV,  252,  253. 
mutual  benefit  companies,  XTV,  253- 

255. 
mutual  life  companies,  XTV,  252,  253. 
old  line  companies,  XIV,  252,  254. 
head  of,  known  as  president,  XTV, 

255. 
insured   in,   a  policy  holder  only, 

XIV,  254,  255. 
mutual   benefit   companies   distin- 
guished from,  XIV,  254,  2SS. 
stock  companies,  XIV,  252. 
by  one  other  than  insured,  XIV,  145, 
146. 
consent  of  one  whose  life  is  insured 
necessary,  XIV,  145,  146, 
cash  loan  value,  XIV,  257,  258. 
cash  surrender  value,  XIV,  257,  258. 
characteristics  of, 

in  United  States,  XTV,  129. 
collection  of  decedent's,   by  adminis- 
trator, XII,  98. 
considered    as    matter    of   Investment 

and  not  indemnity,  XTV,  170. 
contract  of,  I,  405,  406;  Xn,  66,  67,  65, 
66. 
acceptance  of,  by  company,  XII,  66, 
57. 
depositing  policy  in  post  ofilce  ad- 
dressed to  insured  constitutes, 
XII,  57. 
approval    of   company   necessary   to 
ripen  proposition  into,  XII,  56. 
contracted  for  by  residents  of  differ- 
ent  states   not  considered   in- 
terstate commerce,  XII,  214. 
depends  upon  law  of  place  of  con- 
tracting, XII,  56,  67. 
"heirs"  construed,  XII,  65. 
language  of,  usage  of  domicile  gov- 
erns the  interpretation  of,  XII, 
65,  66. 
regarded  as  unilateral,  XTV,  256. 
death, 
at  hands  of  justice,  clause  in  policy 
excepting   recovery,    effect   of, 
Xrv,  266. 
in  violation  of  law,  clause  in  policy 
excepting    recovery,    effect    of, 
XIV,  266-268. 
death   must  occur  while   insured   is 
in     very     act     of     committing 
crime,  XIV,  268. 
Insured  must  be  in  act  of  commit- 
ting felony  under  Missouri  rule, 
XIV,  267. 
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Life  rnsurance,  death — Continued. 

law  violated  must  be  criminal  law, 

XIV,  266,  267. 
rule    of    United    States    Supreme 

Court  on,  XIV,  268. 
suicide  not  included  within  clause, 

XIV,  266. 
where  death  was  not  direct  result 
of  violation  of  law,  XIV,   267, 
268. 
where    insured    was    killed    while 

committlns  assault,  XIV,  267. 
while  carrying  concealed  weapons, 
XIV,  267. 
extended  Insurance,  XII,  257-259. 
paid-up       insurance       distinguished 

from,  XIV,  258. 
time  is  of  essence  In  agreement  for, 
XIV,   259. 
gift  of,  IV,  63.' 
has  ah  element  of, 
gambling,  XIV,  144. 
investment,  XIV,  140. 
insurable  interest  in,  XIV,  140-147. 
amount  of  interest,  XIV,  144,  145. 
consent  of  one  whose  life  is  insured 

necessary,  XIV,  145,  146. 
in  one's  own  life,  XIV,  145. 
insurable  Interest  in  property  distin- 
guished from,  XIV,  140,  141. 
of  relatives,  XTV,  141,  142. 
time  when  interest  must  exist,  XIV, 
146,  147. 
insured  need  not  disclose  facts  about 
which   company  has   made  no 
inquiry,  XIV,  I50. 
interpleader,  bill  of,  VII,  103. 
murders,   proportion  of,   due  to,  XIV, 

130. 
opposition  to  certain  classes  of,  XIV, 

130. 
origin  of,  XTV,  128. 
paid-up  insurance,  XIV,  257,  258. 
personal    solicitation    and    appeal    In, 

XIV,  129. 
policy  of, 
buying  of,  with  stolen  money,  effect 
of,  XIV,  211. 
premiums, 
non-payment  of,  < 

death  not  excuse  for,  XTV,  260. 
efEeot  of,  XIV,  257-259. 
excuses  for,  XIV,  260-262. 
arising  by  act  of  Insurer,   XIV, 
»  260. 

arising  by  operation  of  law,  XTV, 

260. 
rule  adopted  by  Supreme  Court 

of  United  States,  XIV,  261. 
war,  XIV,  260-262. 
insanity  not  excuse  for,  XIV,  260. 
sickness  not  excuse  for,  XIV,  260. 
works    forfeiture    of   all   rights   of 
policy  holder,  XIV,  257. 
notice  of  premiums  due,  XIV,  262. 
If  association  is  doing  business  on 
assessment  plan,  XIV,  262. 


In  absence  of  agreement  Insurer  Is 
not  bound  to  give  notice,  XTV. 
262. 
Insurer  may  waive  his  right  of  not 
giving  notice,  XIV,  262. 
payment  of,  XIV,  265,  256. 
advancement  of  premium  by  agent, 
action    by    agent    to    recover 
money  back,  XIV,  255. 
may  dividend  due  insured  be  ap- 
plied to,  XIV,  256. 
with  stblen  money,  effect  of,  XIV. 
211. 
reinstatement  upon  payment  of  lapsed 

premiums,  XIV,  257. 
religious  aspects  of,  XIV,  127,  128. 
representations  in, 
of  matters  of  opinion,  effect  of.  XIV. 
153,  154. 
rights  of  creditors  to, 
of  debtor,  secured  by  himself  as  in- 
surer, XIV,  211-2i3.   ' 
payable    to    debtor    as  'bineflclary. 

XTV,  209-211. 
procured     by     creditor     On     life     of 

debtor,  XIV,  213,  214. 
where    debtor    has    insured    life    of 
third  person,  XIV,   210. 
subrogation  not  allowed  in,  Xrv,  169, 

170. 
suicide,  effect  of,  on  recovery  of,  XIV, 
-262-265. 
clauses  in  policy  excepting  recovery, 
XIV,  263-265. 
"by  his  own  hand  or  act,"  XIV,  263. 
"by  self-destruction,"  XIV,  263. 
"by  suicide,"  XIV,  263. 
"takes  his  own  life,"  XIV,  263. 
"whether  Insured  was  sane  or  in- 
sane," XIV,   264,   265. 
,    in  absence  of  clause  against  suicide 
in  policy. 
Bitter  case,  rule  of,  XIV,  263. 
in  case  insured  was  insane,  XIV,  264, 
265. 
surrender  value  in,  XIV,  207,  238,  257, 

258. 
testator  cannot  by  will  change  bene- 
ficiary, VI,  ,40,  41. 
warranties  in,  XTV,  156. 

"that  he  does  not  now,  nor  will  he 
practice  any  pernicious  habit," 
XIV,  156. 

Life  Tenants,  dividends  of  corporation, 
IX,  249,  250. 

Light, 
damages, 
will  not  be  granted  for  erection  of 

building  cutting  off  another's, 

XIV,  3,  6. 
easement   of,    form   used    in    creating, 

XIV,  638. 
landowner's    right    to,    in    adjacent 

streets,  XIV,  101,  102. 
right  to,  V,  347-350. 
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Lightning,  losses  by,  expressly  ex- 
cepted In  fire  insurance  policy, 
XrV,  236,  237. 

Lightning  Insurance,  XIV,  129. 

Limitation  of  Actions.  See  Statutes,  of 
Limitations. 

legislature  may  change  statute,  XI, 
334. 

vested  rights  in  statute,  XI,  323. 

Limitations,  Statutes  of,  right  of  ac- 
tion barred  by,  I,  372,  423,  612, 
613. 

Limited  Partnership, 

definition  of,  IX,  421,  422. 

creation  of,  IX,  422,  423. 

duties  and  liabilities,  IX,  424. 

origin  of,  IX,  422. 

termination  of,  IX,  423,  424. 

Liquidated  Damages,  XIV,  10-18. 

actual  damages  necessary  for,  XIV, 
15,  16. 

alternative  stipulations  in  nature  of, 
XIV,\  16-18.  See  Alternative 
Stipulations. 

amount  stated, 
excessive    of   actual    damages,    how 

treated,/ XIV,  IB. 
how  consti-ued  by  the  courts,   XIV, 

12,  14,  15. 
if  construed  as  a  penalty, 
enforcement      not      permitted      in 

equity,  XIV,  10. 
recovery  not  allowed  In  jcourts  of 
law,  XIV,  10. 
Intention    of  .parties    overturned    by 

courts,  Tyhen,  XIV,  14. 
name  with  which  parties  have  desig- 
nated, has  only  slight  weight, 
XIV,  14. 
whether  a  penalty,  XIV,  10-12,  14,  15. 

claims  for,  I,  308,  309,  533. 

contract,  proof  of,  when  suflicient  to 
sustain,  XIV,  16. 

distinguished  from  penalties,  I,  632, 
534. 

in, 
building  contract,  XIV,  13,  14. 

test  whether  amount  stated  is  in 
nature  of  penalty,  XIV,  13.         > 
sales   of  various  kinds   of  business, 
XIV,  12. 

nominal  damages  will  not  Justify  re- 
covery of,  xrv,  15,  16. 

rules  of  construction,  XIV,  12,  14,  15. 

usurious  Interest,  effect  of,  on,  XIV,  14. 

Lis  Pendens, 

notice  by,  to  purdhaser,  VII,  194,  195. 

plea  of,  form  of,  XTV,  730,  731. 

Literary  Property.  See  also  Copy- 
right; Intellectual  Products, 
Property  in. 

copyright  of,  IV,  27,  28. 

title  to,  at  common  law,  rV,  27,  28. 

Union  for  Protection  of  Industrial  and 
Uterary  Property  (Interna- 
tional), XII,  169,  469. 


for  purpose  of  international  copy- 
right, Xn,  469. 

maintains  bureau  for  registration  of 
international  copyright  at 
Berne,  Switzerland,  XII,  469. 

United  States  not  party  to,  Xn,  469. 
voluntary  publication, 

exhausts  exclusive  common  law 
right,  IV,  27,  29. 

what  amounts  to,  IV,  28,  29. 

Litigation.    See  Actions. 

Live  Stock,  transportation  of,  XHI,  16. 

Livery  of  Seisin, 

defined,  V,  42;  Vn,  472;  XV,  184-187. 

by  one  joint  tenant  is  livery  for  all,  V> 

246. 
by  symbols,  V,  42. 
ceremony  of,  V,  41-43. 
giving  of  staff,  and  the  like,  V,  43, 
in  case  of, 

life  estates,  V,  98,  146. 

remainders,  V,  39,  40. 

vested  remainders,  V,  39,  40. 
In  United  States,  V,  44. 
investiture,  V,  42. 
kinds  of,  V,  43,  44. 
livery  in  deed,  V,  43,  44,  146. 
livery  in  law,  V,  43,  44. 
of  corporeal  property,  V,  4,  146. 
on  devise  of  land,  V,  39. 
remainderman  cannot  make,  V,  40. 
with  feoffment  is  most  ancient  form  of 
conveyance,  V,  43. 

Livery  Stable, 

ordinance    forbidding    the    keeping    of 

stable,  XIII,  182. 
restriction  in  deed,  V,  120. 

Livery  Stable  Keeper, 

as  bailee  for  hire,  IV,  96,  97. 

as  bailor,  recovery  by,  from  bailee  for 

contributory  negligence,  IV,  83. 
bailee  who  deviates  from  contract  of 

hire  becomes  an  insurer,  IV,  97. 
Hens  of,  IV,  129,  130. 

assignability  of,  IV,  161. 
municipal  licensing  of,  Xn,  219. 

Lloyd's  Association,  XTV,  216. 

Loan, 

of  goods,  IV,  95,  96. 
a  bailment,  IV,  95,  96. 
borrower, 
liable    for    accident    during    unau- 
thorized use  of  goods,  IV,  96. 
not  liable  for  loss  from  wrongful  act 
of  third  person,  IV,  95. 
lender  at  any  time  may  require  re- 
turn of  goods,  IV,  95. 
must  exercise  great  care  in  preser- 
vation of  goods,  IV,  95. 
must  use  only  for  certain  purposes, 
rv,  95. 

Loan  and  Trust  Company,  issuing  de- 
posit certificates,  JX,  435. 
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Location, 

of  a  mining  claim,  VI,  418-416,  468,  469. 
defined,  "VI,  422. 
abandonment  of,   effect  of,   VI,   468, 

469. 
amendment  locations,  VI,  461. 
annual  labor,  on  unpatented,  mining 
locations,  VI,  462-468. 
assessment  work,  VI,  462. 
character    of    labor    required,    VI, 

464-466. 
failure  to  perform,  does  not  of  it- 
self result  in  forfeiture,  VI,  468. 
group  work,  VI,  466,  467. 
how  valued,  VI,  467. 
must  actually  benefit  and  promote 

development  of  claim,  VI,  464. 
nature  of  and  reason  for,  VI,  462, 

463. 
proof  of.  VI,  468. 
provisions  of  federal  statutes,  VI, 

463. 
roads    and    trails    constructed   lor 

benefit  of  claim,  VI,  464. 
time  for  performance,  VI,  463,  464. 
description  of,  VI,  430. 
discovery,  VI,  423-427.    See  also  Dis- 
covery, of  minerals, 
excessive  lode  locations,  VI,  435,  436. 
federal  requirements,  VI,  422,  423. 
forfeiture  of,  VI,  468,  469. 
abandonment    distinguished    from, 
VI,  468,  469. 
ground  open  for,  VI,  433,  434. 
Junior  locator,  VI,  433. 
marking  on  the  ground  the,  VI,  430- 
433. 
corners  marked,  how,  VI,  432,  433. 
mandatory,  VI,  431. 
nature  of  requirement,  VI,  432,  433. 
object  of,  VI,  431. 
"persons     of     reasonable     intelli- 
gence,"   rule    of,    applied,    VI, 
431. 
time  for,  California  rule,  VT,  431,  ^32. 

under  state  statutes,  VI,  432,  433. 
on  the  dip  of  the  lode,  invalid,  VI, 

434. 
posting  of  notice  of,  and  its  contents, 

VI,  428,  429. 
recording  of  notice  of,  VI,  429. 
relocation,  VI,  461,  462. 
attempted  before  usual  hours  for 
beginning  work,   effect  of,  VI, 
464. 
usually  made  by  third  party,  VI, 
462. 
senior  locator,  VI,  433. 
title,    nature    of,    acquired    by   loca- 
tion, VI,  470. 

Loco  Parentis, 

Instructor  and  teacher  considered  in, 

VI,  184. 
Insurable  Interest  of  persons  who  stand 

In,  XIV,  143. 


Locus  Penltentlae,  I,  493. 
Lodes.     See  also  Veins, 
of  minerals. in  mining  claims,  VT,  407, 
416-436,  449,  450. 
defined,  VI,  418-420. 
broad  lodes,  VI,  449,  450i 
location  of,  VI,  418-436.    See  also  lo- 
cation, of  a  mining  claim. 
.  lode  claims,  Vl,  405,  406,  421,  422.  ' 
end  lines  of,  VI,  434. 
patents  for,  VI,  472. 
side  end  lines  of,  VT,  435. 
side  lines  of,  VI,  434,  435. 
under  Federal  Act  of  1866,  VI,  407. 
under  Federal  Act  of  1872,  VI,  407, 

408. 
under  United  States  Revised  Stat- 
utes, VI,  421. 

Lodging    Houses.     See   Boarding   and 

Lodging  House  Keepers, 
not  considered  as  inns,  XIII,  77. 

Lodgings, 

letting  of,  VI,  209-211. 
condition   of   lodgings   untenantable, 
effect  of,  on  action  for  unpaid 
rent,  VI,  210,  211. 
lodger,  defined,  VT,  210. 

Logic,  other  tools  than,  are  necessary 
to  common  law,  X,  290. 

Lord  Campbell's  Act,  amount  of  recov- 
ery of  damages  for  death  lim- 
ited by,  XrV,  276. 

Lost  Instruments,  I,  606. 

Lost  Property, 
conversion  of,  III,  156. 
finder  of,  title  of.  III,  156. 
as  affected  by  ownership  of  the  soil, 

rv,  14-16. 
finder  who  loses  may  recover  against 

second  finder,  IV,  14. 
possession  against  all  the  world  ex- 
cept true  owner,  IV,  13. 
trespasser,  no  title  in,  IV,  14. 
Identifying  marks.  Ill,  157,  158. 
intent  in  conversion,  m,  157. 
misappropriation  of,  when  larceny,  IV, 
13. 

Lotteries, 

defined,  I,  483. 

corporation  carrying  on  a,  IX,  103,  104. 

in  violation  of  statute,  XI,  333. 

power  of  Congress,  XI,  155. 

prohibited  under  police  power,  XI,  298. 

regulation  by  Congress  of,  XI,  146,  305. 

Louisiana, 

constitution  of,  XI,  24,  30,  60. 

derives  system  from  civil  law,  I,  90,  168, 

242. 
territory,  purchase  of,  XI,  95,  178,  454. 
Louisiana  Purchase,  V,  25. 
Lucrl  Causa,  taking  in  larceny,  III,  171. 

Lunacy,  III,  420;  IV,  184,  187;  V,  42n; 
XI,  217.    See  Insane  Persons. 
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Machinery,  Y,  U;  VI,  264. 

Machine*, 

patent  for,  Xn,  393-396,  443. 
Idea  of  construction  of   machine  iB 

thin?  patented,  xn,  394. 
infringement,  XII,   396,  443. 
machine,  deflned,  XII,  S93,  394. 
machine  formed  by  union  of  old  parts, 

XII,  392. 
patent     for     process     distinguished 

from,  XII,  394,  395. 
"the  principle  of  the  machine"  de- 
fined, XII,  394. 
Madagascar,  Consular  Courts  in,  I,  319. 
Magna  Charta, 
as  constitutional  document  of  British 

constitution,  XI.  13,  187-189. 
as  source  of  American  Constitution,  XI, 

46. 
contribution  to  law,  I,  114,  116. 
"due  process  of  law"  means  more  than 
"the  law  of  the  land,"  XI,  291. 
292. 

Mall, 

agreements  made  by.    See  Agreement, 
contracts  by,  creation  of,   depends  on 

law  of  place  of  making,  XII,  69, 

SO. 
place  of  making  construed,  XII,  69, 

60. 
Malls.    See  Post  Office. 
Maiming,  a  person  with  his  consent,  . 

in,  9. 
Maine,  constitution  of,  XI,  31,  80. 
Maintenance,  I,  486;  III,  72,  76. 
Majority,  Age  of.    See  Age  of  Majority. 
Maker, 
admission   by,    of   existence   of  payee, 

VIII,  132-134. 
burden  of,  to  seek  out  holder,  VIII,  131. 
liabiUty  of,  VIII,  131. 
of  a  promissory  note,  VIII,  5,  76. 
presentment  of  payment  must  be  made 

to,  VIII,  151. 
signature  of,  VIH,  67,  68. 
Malfeasance,    liability   of   corporation. 

lU,  38. 
Malice, 

defined,  U,  322,  335-338;  in,  118. 
actual,  II,  276,  277. 
at  law,  II,  257,  298. 
burden  of  proof,  II,  276,  298,  299. 
circumstances  rebutting.  III,  131. 
degrees  of,  II,  298. 
evil  motive,  II,  299,  300,  322. 
express,  II,  257,  258;  m,  118. 
honest        though        mistaken        belief 

whether,  11,  299. 
Implied,  II,  257,  258,  300;  III,  118,  120. 
in    actions    for    defamation,    whether 

necessary  to  prove,  n,  257,  258. 
in  actions  for  malicious  prosecution,  II, 

298-300. 
In  fact,  II,  257. 


In  labor  disputes,  II,  335-338. 
its  application  to  murder.  III,  118. 
killing  in  commission  of  arson  or  bur- 
glary, in,  120. 
kinds  of,  n,  298. 

"malice  aforethought,"  III,  118,  120. 
torts  involving,  IX,  169,  170. 

Malicious  Prosecution, 
deflned,  n,  289;  XV,  47. 
damages  for,  II,  304,  305. 
allowance    of    costs    and    attorney's 

fees  in  action  for,  XIV,  109. 
exemplary   damages  allowed,   when, 

XIV,  20.    ' 
mental  suffering  considered  in  com- 
puting damage,  when,  XIV,  59. 
does    not    involve    direct    trespass    to 

party,  II,  310. 
evidence, 
hearsay,  of  third  parties  admissible, 

when,  X,  306. 
of  character  of  plaintiff  allowed  in,  X, 
299. 
false  imprisonment  contrasted  with,  II, 

310,  311. 
improper  institution  and  maintenance 
of  actions  in  court,  rules  fixing 
liability,  II,  288,  289. 
in  civil  cases,  n,  289,  301. 
In  criminal  cases,  II,  289-291,  300. 
instructions  to  jury  in,  X,  427. 
Intent,  n,  288,  289. 
interference  with  rights,  II,  300-302. 
judicial  proceeding,  II,  291-295. 
liability  for,  extent  of,  II,  305,  306;  IX. 

169,  170. 
malicious  intent,  II,  288,  289. 
probable  cause, 
defined  and  necessity  of,  n,  296,  298; 

X,  427. 
prosecution, 
based  upon  facts  showing  no  criminal 

offense,  II,  294. 
based  upon   imperfect  statement  of 
fact,  II,  294. 
questions  of  fact,  what  are,  in,  X,  426, 

427. 
remedy  for,  II,  307-310. 
action  of  trespass  on  the  case,  n,  307. 
advice  of  counsel,  II,  309,  310. 
evidence,  II,  308,  309. 
pleading,  II,  307,  308. 
savings  banks  liable  for,  IX,  443. 
seizure  of  property,  II,  301. 
termination  of  proceedings  which  was 

claimed  as,  II,  302,  30^. 
witnesses  in,  liability  of,  II,  290,  291. 

Malpractice,  XIV,  330-332. 

civil  actions  for,  XIV,  330. 
gist  of  action  Is  negligence,  XTV,  330. 

criminal  actions  for,  XIV,  330. 

degree  of  care,   skill  and  diligence  of 
physician,  XIV,  330,  331. 

neglect  or  refusal  to  follow  prescribed 
treatment,  effect  of,  XIV,  332. 

no  liability  for  honest  error  of  judg- 
ment, XIV,  331. 
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Malpractice — Continiied. 

rules  regarding,  apply  to  dentists,  phy- 
sicians and  surgeons,  XIV,  333. 

services  rendered  gratuitously  do  not 
release  from  liability,  XIV,  337. 

Malum  Prohibitum,  I,  492,  493;  VII,  438. 

condition  of  grant  creating,  V,  118. 

smuggling  as  example  of,  V,  118. 

Malum  In  Se,  1,  492,  493;  ni,  21;  VII,  438. 

condition  of  grant  creating,  V,  117. 

Mandamus,  Writ  of, 

defined,  X,  567;  XV,  403. 

o  era  iTlst 

corporations,  X,   594,   B9B.     See  also 

Corporations, 
gas  company,  X,  595. 
officers,  X,  595-598.     See  also  Public 

Officers, 
railroad,  X,  595. 
street  railroad,  X,  587. 
telephone  company,  X,  595. 
alternative  writ,  X,  583,  584. 
exceptions  to  use  of,  X,  583. 
must    contain    specifically    all   aver- 
ments of  fact,  X,  583. 
return  of,  X,  583,  584. 
ancillary  Jurisdiction  of  courts,  I,  209, 

260. 
a  prerogative  writ,  X,  579. 
bar  to,  X,  584-588. 

compels  performance  of  ministerial  du- 
ties, X,  598. 
costs  in,  X,  591. 
demand  and  refusal  in,  X,  578. 
denied  against, 
Commissioner  of  Land, 
to  cancel,  land  entry,  X,  598. 
to  procure  title  to  public  land,  X, 
589. 
governor  of  state,  X,  596,  597;  XI,  107. 
postmaster-general  to  readjust  post- 
master's salary,  X,  598. 
President  of  United  States,  X,  596. 
when  it  will  worlc  hardship  to  third 

parties,  X,  589. 
when  duty   to   be   performed   is   too 
complex  for  court  to  superin- 
tend performance,  X,  590. 
discretion  of  court  in  issuing,  X,  589, 
590. 
no  appeal  from  adverse  ruling,  X,  590. 
enforcement  of, 
by  laws  of  religious  or  social  associa- 
tion, X,  595. 
discretionary  powers,  X,  598,  599. 
obligations  which  rest  upon  contract 
,  and  involve  no  question  of  offi- 

cial duty,  X,  599. 
granted, 
at  law,  not  in  equity,  X,  568. 
opinion    of    United    States    Supreme 

Court  on,  X,  568,  569. 
when,  X,  578. 
implied  power  of  federal  courts  to  is- 
sue, I,  223,  309. 
indirect  review  of  District  Court,  I,  255, 
•58-260. 


issuance  of  writ  of,  XIII,  388,  389. 
issue  tried  as  in  ordinary  actions,  X, 

590,  591. 
judicial  control  of  municipal  officers  by, 

XUI,  188,  388,  389. 
jurisdiction  of, 
federal  courts  to  issue,  X,  592,  594. 
in  aid  of  jurisdiction,  X,  592. 
to  compel  removal  of  cause  from 
state  court,  X,  594. 
state  courts,  to  issue,  X,  594. 
In  aid  of  appellate  jurisdiction,  X, 

592. 
to  compel  removal  of  cause  from 
federal  court,  X,  594. 
United  States  Supreme  Court  to  is- 
sue, X,  594. 
not  granted  by  default,  X,  590. 
petitioner  in, 
must  not  be  guilty  of  laches,  X,  570. 
who  may  be,  X,  579. 
petition  for,  motion  of  leave  to  ffie,  X, 

577. 
respondent  in, 

who  may  be,  X,  581,  583. 
Supreme  Court  may  issue,  I,  250,  268. 
to  board  of  canvassers  at  an  election, 

XIII,  290,  291. 
to  compel  a  tax  levy,  I,  246. 
to   compel   delivery   of   commission   of 

public  officer,  XIII,  299,  300. 
to  vacate  an  order,  X,  586. 
what  duties  it  enforces,  X,  598,  599. 

Mandate,  IV,  92-95. 

degree  of  diligence  and  negligence  of, 

IV,  92,  95. 
mandatum,  IV,  88. 
misfeasance  and  nonfeasance,  IV,  94, 95. 

Manor,  V,  18-20. 

Manslaughter, 

defined,  III,  124;  XV,  83. 

circumstances    rebutting    malice,    IH, 

131. 
coercion  as  affecting  act.  III,  17. 
corporation  liable,  IX,  174,  175. 
distinction  between  murder.  III,  124. 
elements  of  crime  of,  III,  124,  136. 
involuntary.  III,  136-142. 
killing, 

in  games,'  III,  137-139. 

in  mutual  combat.  III,  131-132. 

in  prosecution  of  a  lawful  act,  140. 

In  prosecution  of  unlawful  act.  III, 
136,  137. 

through  neglect  of  legal  duty.  III,  142. 

through  neglect  of  a  moral  duty.  III, 
141,  142. 
kinds  of.  III,  124. 
omission  to  do  an  act.  III,  142. 
passion.  III,  132-135. 
provocation, 

defined.  III,  124. 

adultery  as.  III,  128,  129. 
killing  must  be  in  passion,  III,  133. 

assault  and  battery.  111,  127,  128. 


699 


178 


INDEX 


Manslaughter,   provocation — Continued. 
trespass, 
against  property.  III.  129,  130. 
against  the  person,  III,  130. 
words  and  gestures,  III,  124-126. 
words  in  connection  with  conduct.  III, 
126,  127. 
voluntary.  III,  124-135. 
Wild's  Case,  HI,  120. 
Manufacturer, 

duty  of  maker  of  chattels,  II,  142-145. 
liability  of,  for, 
article, 

inherently  dangerous,  II,  143-145. 
knowledge  and  concealment  of  de- 
fects in,  II,  143,  145. 
negligently  made  or  Inspected,  II, 

143. 
purposely  made  defective,  II,  143. 
Manufactures,      ' 

not  copsidered  as  commerce,  XII,  214. 
patents  for,  XII,  395-397. 
for    improvements    or    combinations 

may  be  very  narrow,  XII,  397. 
for  new  original  manufacture  may  be 

very  broad,  XII,  397. 
granted,  when,  XII,  396,  397. 
machine     and     manufacture     distin- 
guished, XII,  395. 
manufacture, 
term  as  u^ed  in  patent  law  defined, 
Xn,  395,  396. 
patents     for     process     distinguished 
from,  XII,  396,  397. 
Manufacturing  Purposes,  appropriation 

of  water  for,  VI,  323,  340. 
Manure,   considered   as   real  property, 

III,  162;  V,  9,  10. 
Maps,  as  evidence,  X,  315. 
Marbury  v.  Madison,  XI,  70,  72;  XIII, 

300,  381. 
Marginal  Seas, 

territorial  jurisdiction  in,  XII,  138,  139. 
Marine  Insurance,  Xrv,  269-275,  313-315. 
abandonment  in,  XIV,  274. 
actual  total  loss,  XIV,  273. 
admiralty  jurisdiction  in,  XIV,  312,  313. 
preliminary    contracts    of    insurance 
not  within,  XIV,  314. 
assignment  in,  XIV,  189-193.     See  also 
Assignees,  in  marine  insurance. 
.  business  of,  XIV,  269. 
classes  of  average  losses,  XIV,  272,  273. 
constructive  total  loss,  XIV,  273. 
"fifty  per  cent  rule,"  XIV,  273. 
contracted  for  by  residents  of  different 
states  not  considered  interstate 
commerce,  XII,  214. 
contract  of, 
avoided,  I,  404,  405. 
warranty  of  seaworthiness,  I,  528. 
deviation   of  voyage    of   vessel   avoids 

policy  of,  XIV,  314. 
disclosure  in,  duty  of  agent  to  make, 
XIV,  152. 


first  treatment  of,  found  In  Marine  Or- 
dinance of  Louis  XIV,  XIV,  289. 
290. 
form  of  policy,  XIV,  269. 
free  from  conseauences  of  hostilities, 

XIV,  270. 
general  average  loss  in,  XIV,  272,  273. 
insurable  interest  in,  XIV,  132-140. 
insufiicient   interest,    when,   XIV,    137, 
138. 
time  when  interest  must  exist,  XIV, 
138-140. 
insured  must  disclose  all  material  facts, 

XIV,  150. 
in  thirteenth  century  in  Europe,  XTV, 

128. 
"lost   or    not   lost,"    clause    explained, 

xrv,  139,  314. 
oldest  form  of  Insurance,  XIV,  128. 
"one-third    off    new    for   old,"    clause, 

xrv,  274. 
origin  of,  XIV,  128. 

"particular  average  loss,"  In,  XIV,  272. 
"perils  of  the  s6a,"  XIV,  269-271. 
"all  other  perils,"  XIV,  270,  271. 
ordinary  wear  and  tear  not,  XIV,  270. 
proximate  cause  in,  XIV,  270. 
risks  assured,  XIV,  269-271. 
subrogation  in,  XIV,  158-169,  274,  315, 

See  also  Subrogation, 
sue  and  labor  clause,  XIV,  274,  275. 
total  losses  in,  XTV,  273,  314,  315. 
valued  policies  in,  XTV,  273. 
warranties  in, 

implied,  XIV,  157,  271,  272. 
that  ship  is  seaworthy,  XIV,   157, 

271. 
that  there   shall  be  no  deviation, 

xrv,  271,  272. 
that   vessel   shall   not    embark   on 
venture  tainted  with  illegality, 
XIV,  271,  272. 
materiality  as  effectng,  XTV,  156. 
of  description,  XIV,  156. 
Marine  Ordinance  of  Louis  XIV,  XIV, 

289,  290. 
Marital  Property,  XII,  4-46.     See  also 

Husband  and  Wife. 
Maritime  Lien, 
assignment  of,  IV,  162. 
common  law  lien  distinguished   from, 

IV,  147;  XIV,  303. 
doctrine  of  stale  claims  applied  to,  XIV, 

299. 
enforcement  of,  IV,  168,  169. 
by  action  in  rem,  rv,  148;  XIV,  303. 
in  court  of  admiralty,  IV,  122, 147,  168. 
in  federal  district  courts,  IV,  147. 
for 

damages, 
for  collision,  IV,  169. 
for  tort,  IV,  150;  XIV,  303. 
salvage,  IV,  149,  150,  168,  169;  XIV,  303. 
seamen's  wages,  IV,  169;  XIV,  304,  311. 
stevedores'  wages,  XIV,  310. 
supplies  and  repairs,  rV,  148,  149;  XIV, 
298,  299. 
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Maritime   Lien — Continued. 

towage,  IV,  149, 150;  XIV,  304. 

wharfage  of  torelgn  vessel,  IV,  133,  150. 

general  rule  as  to,  XIV,  298. 

libel  of  vessel,  IV,  163. 

lost  by  laches,  IV,  164. 

mortgages  do  not  create,  XIV,  304. 

obligation,  IV,  148. 

of  master,  pilot,  seamen  and  stevedores, 

IV,  149. 
of  material  men,  XIV,  298,  299. 
precedence  of,  over, 

common  law  liens,  XIV,  299. 

recorded  mortgage,  XIV,  299. 
recording  of,  XTV,  299. 
right  in  the  thing  Itself  over  which  it 

exists,  IV,  147. 
statutory  lien  distinguished  from,  IV, 

147. 
subject  matter  of,  IV,  148. 
valid  against  third  parties,  IV,  147. 

municipal  regulation  of,  XIII,  183,  220. 

221 
right  to,  V,  347. 

Market  Value, 

proof  of,  in  damages,  XIV,  SO,  81. 
rule  as  to,  in  damages,  XIV,  76. 

Marks,    of  publishers   as    trademarks, 
Xn,  493. 

Marque,    letters    of.      See    Letters    of 
Marque  and  Reprisal. 

Marriage,  XI,  86,  92,  105,  295. 

defined,  III,  410;  XV,  299. 

"against  natural  law,"  XII,  83. 
invalid  in  common  law  countries  on 
grounds  of  public  policy,  XII, 
83. 

agreement  for  separation,  I,  491. 

agreement  within  public  policy,  I,  491. 

at  common  law, 
did  not  permit  married  woman  to  ap- 
point agent,  IV,  185. 
revoked  agency  of  woman  as  to  sepa- 
rate estate,  IV,  217. 

attempt  to  contract  incestuous.  III,  60, 
61. 

attempt  to  make  pecuniary  gain  from, 
I,  490. 

attempt  to  marry  without  license.  III, 
61. 

breach  of  promise  of,  I,  510. 

cannot  be  dissolved  by  consent,  in,  411. 

capacity  to  marry, 
domicile    as    alffecting,    in    civil    law 

countries,  XII,  30. 
place  of  celebration  of  marriage  gov- 
erns, in  common  law  countries, 
XII,  30,  31. 

celebration  of,  III,  427-431;  XV,  302. 

considered  as  civil  contract,  III,  410, 

contract  of.  III,  410,  411. 
executory  agreement  to  marry,   in, 
411.  412. 


breach  of,  what  constitutes,  III,  411. 
See  also  Breach  of  Promise  to 
Marry, 
ill  conduct  as  ground  for  breach,  11^, 

411. 
immoral  consideration.  III,  412. 
must  be  mutual,  I,  457,  461;  III,  412. 
not  within  Statute  of  Frauds,  III, 
412. 
incurable  disease,  I,  585,  586. 
nature  of  the,  III,  410,"411. 
persons  who  may  contract,  HI,  410, 
restraining,  illegal,  I,  490,  491. 
contracts  in, 

procuration  of  marriage.  III,  411. 
restraint  of  marriage.  III,  411. 
death,  effect  of.  III,  411;  IX,  416. 
declaration  of,  as  evidence,  X,  312,  313. 
divorce  from.    See  Divorce, 
domestic  relations  resulting  from.  III,    , 
411.  ' 

domicileas  created  by.  III,  435,  436.   See 

also  Domicile, 
early  jurisdiction  of  canon  law,  I,  102. 
effect  of,  on  property  rights  of  parties, 
I,  608;  III,  440-456;  XH,  10.     See 
also  Husband  and  Wife, 
elements  essential  to  valid.  III,  417,  418; 
emancipation  of  child  by,  III,  357. 
family  in  its  relation  to,  m,  432-434. 
foreign.  III,  431,  432. 
Gretna  Green  marriages.  III,  431. 
in  another  state  or  country  in  order  to 
evade  marriage  laws  of  domi- 
~  cile,  validity  of,  XII,  33,  34. 
Indian  marriages,  validity  of,  XII,  31. 
invalidating  of.  III,  417-420. 
age,  lack  of  proper,  m,  422. 
civil  or  social  position.  III,  419,  420. 
error  as.  III,  427. 
force  as,  III,  424,  425. 
fraud  as,  in,  424. 
mental  Incapacity  as.  III,  420,  421. 
physical  incapacity  as.  III,  421,  422. 
prior   marriage    undissolved   as,    lU, 

422-424. 
relationship  as,  m,  418,  419. 
law  of,  I,  88. 

law  treats,  as  other  contracts.  III,  410. 
of  minors,  UI,  384,  416,  422,  431.     See 

also  Infants,  marriage  of. 
of  plaintiff  on  false  representation,  VII, 
386. 
recovery  for  services  as  housekeeper. 
VII,  386. 
on  high  seas,  xn,  34,  35. 
polygamous  marriages,  XII,  84,  85. 

divorce  from,  XII,  84,  85. 
promise  of, 
breach  of,  damages  for,  in,  411,  412. 
See  also  Breach  of  Promise  to 
Marry, 
executory  agreement  to  marry,   m. 
411,  412. 
breach  of,  circumstances  excusing. 

ni,  413-416. 
damages  for,  m,  411,  412,  416. 
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Marriage,  promise  of — Continued. 

ill  conduct  as  ground  for  breach, 

III,  411. 
immoral  consideration,  m,  412. 
must  be  mutual,  III,  412. 
not  within  the  Statute  of  Frauds, 
III,  412. 
specific  performance  of.  III,  411. 
remarriage,  III,  504. 
spoken  of  as  civil  contract,  XII,  26, 
status  of,  intangible,  XII,  26. 
'  surname  of  husband  granted  to  wife  by, 

III,  434. 

Turkish     marriages,     validity     of,     in 

America,  XII,  31. 
under  modern  statutes, 
does  not  revoke  an  agency,  IV,  218- 

219. 
married  woman  may  be  a  principal, 

IV,  185. 
valid, 

what  is  necessary  to  constitute,  XII, 

26. 
where  celebrated  valid  everywhere, 
XII,  30,  31,  S3, 
void.  III,  416,  417. 
voidable,  ni,  416,  417. 
where  divorce  was  granted  with  provi- 
sion  against   remarriage,   XII, 
31-33. 
where    provision     operates    against 
guilty  party,  XII,  32. 
with  deceased  wife's  sister  in  England, 
XII,  34. 

Marriage  Settlements, 
form  of,  XIV,  642-645. 
jointure  created  by,  V,  283. 
rejecting  modifying  clause,  V,  230. 
rule  of  Shelley's  Case,  V,  94. 
to  be  in  writing,  I,  457. 

Married  Women, 

actions  by  and  against,  at  law  and  in 
equity,  X,  224: 

alien,  XI,  480. 

as  beneficiaries  of  a  trust,  VII,  343. 

as  agents,  IV,  188,  217-219. 
as  principals  in  agency,  IV,  185. 

as  guardians,  VI,.  195. 

as  mortgagees,  VIII,  313. 

as  partners,  XI,  318,  319,  418. 

at  common  law  no  power  to  contract, 
VIII,  313. 

at  common  law  husband  entitled  to  ab- 
solute ownership  of,  VII,  293. 

attachment  of  property  of,  X,  435. 

by  statute,  VII,  294. 

citizenship  of, 
American  woman  who  marries  for- 
eigner, XII,  146,  147. 
upon  termination  of  marital  rela- 
tions     woman      may      assume 
American  citizenship,  XII,  147. 
foreign     woman     who     marries     an 
American,  XII,  147. 
retains  American  citizenship  upon 
termination    of    marital    rela- 
tions, XII;  147. 


contracts  of)  in,  454-456,   462-464;  VI. 
221,  222;  XV,  304. 
antenuptial.  III,  454,  455. 
as  surety,  liability  of  separate  estate. 

UI,  463,  464. 
at  common  law,  I,  473,  474;  III,  454, 

455,  462. 
in  equity,  in,  462-464. 
postnuptial.  III,  455. 
under  statute.  III,  455,  456,  464-466. 
where    husband    has    positively   de- 
serted wife.  Ill,  462. 
conveyances  by.  III,  467-476. 
at  common  law,  III,  466. 
Illinois  statute  on  subject,  m,  471- 

475. 
in  equity,  in,  467,  468. 
under  statutes.  III,  468-476. 
crimes  of, 
committed  before  marriage,  m,  434, 
committed   in  presence  of  husband, 

m,  434. 
committed  under  coercion  or  compul- 
sion, III,  17,  480. 
murder,  ni,  480. 
perjury.  III,  480. 
treason,  ni,  480. 

wife  not  an  accessory  after  fact,  in, 
56, 
debts  of,  in,  455,  456,  463,  464. 
deed  by,  Vn,  468. 
devises  by.  III,  475,  476. 
at  common  law.  III,  475. 
in  equity  and  under  statute,  in,  476. 
disability  of,  VII,  135;  IX,  77,  78,  318, 

319,  418. 
emancipated  from  the  control  of  hus^ 

bands,  XI,  283. 
estates  of,  V,  110. 

estoppel  applied  to  acts  of,  m,  477-480, 
garnishment  of  property  of,  when,  X. 

477. 
gift  in  trust  for,  V,  110. 
husband  as  trustee,  VII,  293. 
leases  of,  VI,  221,  222. 
marriage  settlements,  VII,  136,  137. 
may  become  trustees,  VII,  308. 
may  settle  property  in  trust,  VH,  306. 
mortgage  of, 
at  common  law,  void,  VUI,  313. 
today  permitted  by  statute,  VIII,  313. 
partnership  contract  with  husband,  IX, 

319,  418. 
promise  to  answer  for  debt  or  default 

of,  Vni,  189. 
property  rights  of, 
at  common  law.  III,  440-442;  VI,  221. 
in  equity.  III,  442-446. 
under    Married    Women's    Property 

Acts,  III,  443. 
under  statutes.  III,  446,  447. 
separate   property  of.   III,    444-446;   V, 
110;  VII,  135-138;  DC,  431. 
contracts  in  respect  to,  III,  464,  465. 
given  to  trustee  for  separate  use  of 
woman.  III,  444,  445. 
husband,  when  trustee,  ni.  444. 
in  equity.  III,  444-446, 
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Married   Women,   separate   property- 
Continued, 
under  statute,  in,  446,  447. 
"wife's  equity  to  a  settlement,"  HI, 
445-446. 
status  of  alien,  XI,  479,  480. 
status  of  American  woman  married  to 

a  foreigner,  XI,  481. 
torts  of.  III,  454,  455,  480. 
liability  of  married  women,  III,  480. 
481. 
trusts  for,  VII,  293,  294. 
wills  of,  VI,  35,  51-54,  123;  XV.  223. 
disabilities,  VI,  51-54. 
husband's  consent  to,  when,  VI,  63. 
modern  rule,  VI,  52-54. 
revocation  of,  VI,  123. 
under, 
modern  statutes,  VI,  52-54,  123. 
Statute  of  7  Wm.  IV  &  1  Vict.,  VI, 
35,  68. 
Marshalling  of  Assets, 
not  duty  of  plaintiff  creditor,  IX,  271. 
origin  in  equity,  VII,  140. 
Marshal  of  United  States  Court, 
compensation  of,   in  bankruptcy  mat- 
ters, XII,  343,  344. 
possession  of  bankrupt's  property  in, 

when,  Xn,  363,  364. 
Martial  Law,  XI,  133,  168-171. 

Mass, 

sale  of  a  portion  of  a,  IV,  299-303. 
in  terms  of  a  definite  quantity,  IV, 
300-302. 
intention  of  parties,  IV,  302,  303. 
proportion  of  mass  to  which  parties 

are  entitled  fixed,  IV,  302. 
tenancy    in     common    of    parties, 
whether,  IV,  302,  303. 
of  a  certain   interest   in  the  whole 
mass,  IV,  300. 
Massachusetts,  constitution  of,  XI,  26, 

27,  30,  57,  80. 
Master  and  Apprentice,  relation  of,  lim- 
itations incident  to,  X.  639.    See 
also    Apprentice;    Master    and 
Servant. 

Master  and  Servant.  See  also  Em- 
ployers' Liability;  Fellow-Serv- 
ants; Vice-Principal;  Work- 
men's Compensation. 

action  by  master  against  third  person, 
III,  387. 

agreement  between  employee  and  em- 
ployer, form  of,  XIV,  589. 

assignment  of  wages  due  and  to  become 
due,  form  of,  XIV,  603. 

assumption  of  risk,  I,  13,  14. 

contract  of  employment,  I,  487,  554,  597; 
XI,  299,  300. 

contributory  negligence  of  injured,  II, 
464,  466. 

corporation  liable  for  violating  eight- 
hour  law,  IX,  175. 

enticement  of  apprentice,  VII,  386. 


failure  of  master  to  discharge  employee 
releases    surety,     when.     VIII. 
266-268. 
criminal  or  gross  immoral  acts,  VIII, 

266,  267. 
embezzlement,  VIII,  267. 
negligent  acts,  VIII,  268. 
"fellow-servant  rule"   abolished  as  to 

interstate  railroads,  XII.  257. 
fellow-servants.     See  Fellow-Servants, 
guaranty  for  fidelity  of  employee,  form 

of.  XIV.  616,  617. 
Indemnity,  master's  right  of,  VII,  412. 
landlord  and  tenant,  relation  of,  distin- 
guished from.  VI,  224.  225. 
master,      defamatory     statement     by. 
about      employee,       privileged 
when,  n,  470. 
master,  duties  of, 
may  be  performed  by  another,  n,  459. 
non-assignable  duties,  what  are,  n. 

459.  460,  463. 
vice-principal    doctrine,    n,    459-464. 
See  also  Vice-Principal, 
master,  duty  of,  XV,  29. 
owed  to  servant,  II,  439-470. 
to  establish  suitable  rules  and  regu- 
lations, II,  453,  454. 
to  provide 
safe  tools  and  appliances,  n,  454, 

458,  459. 
sufficient  employees,  n,  456,  457. 
suitable  fellow-servants,  II,  454- 
456. 
to  warn  of  dangers  incident  to  the 

employment,  II,  457.  '   '  ' 

master,  liability  of,  I,  13,  14;  XV,  65. 
contract  relieving  master  from  lia- 
bility, II,  465,  466. 
for  negligent  acts  of  servants,  11,  440; 

IV,  173,  174. 
injuring  fellow-servants,  II,  440-452. 
See  also  Fellow-Servant  Doc- 
trine, 
respondeat  superior,  n,  440. 
statutory   changes,  II,   467-469.     See 
also       Employers'        Liability; 
Workmen's   Compensation, 
to  fellow-servants,    II,    440-452.      See 

also  Fellow-Servant  Doctrine, 
to  servant  of  another  grade,  II,  460. 
to  servant  of  another  master,  II,  447, 

448. 
to  third  parties,  I,  67;  11,  440. 
test  of,  II,  461,  462. 
to  servant, 
effect  of  master's  promise  to  rem- 
edy defects  or  danger,  II,  465. 
for  his  own  negligence,  II,  465,  466, 
469,  470. 
servant  must  himself  be  free  from 
contributory  negligence,  11,  466. 
for  omission  to  perform  with  care 

and  due  diligence,  II,  453. 
for  the  wrongs  committed  by  serv- 
ant, IV,  363. 
master  may  justify  a  battery  in  protec- 
tion of  his  servant,  II,  51. 
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Master  and  Servant — Continued, 
master  of  vessel, 
discipline  of  seamen  as  an  excuse  to 

action  of  trespass,  II,  62. 
has  no  lien  on  vessel  under  admiralty 

law,  xrv,  311,  312. 
lien  of,  rV,  149. 
master,  restraint  of  liberty  of  servant 
by, 
not  permitted  by  Constitution,  X,  640. 
peri^itted  as  to  children  under  twen- 

,     ty-one  years,  X,  640. 
writ  of  habeas  corpus  for,  X,  640. 
master,  right  of, 
to  free  enjoyment  of  services  of  serv- 
ant, II,  313. 
to    non-interference    in    relation    to 
servants,  II,  317,  318. 
inducing   employee   to  break   con- 
tract of  employment,  n,  320. 
reason  for  treating  law  of  agency  under 

subject  agency,  IV,  172. 
respondeat  superior,  II,  440. 
right  of  correction  of  apprentice.  III,  41. 
rules  of  the  law  of,  applied  to  agency, 

IV,  171,  172. 
Safety  Appliance  Act  of  1893,   United 
States,  XII,  255,  256.     See  also 
Safety  Appliance  Act. 
scope  of  the  article  on,  II,  439. 
servant, 
agent  distinguished  from,  IV,  173. 
assumption  of  risk  by,  II,  395-398. 
employed    usually   to   perform   some 
mechanical  or  fixed  duty,  IV, 
174. 
liability  of,  to  master  and  co-servants 
,  for  damage  caused  by  his  in- 
jury, n,  467. 
may  justify  a  battery  in  protection 

of  his  master,  II,  51. 
negligence  of,  imputed  to  master,  II, 

190. 
right  of,  to  action  against  third  per- 
son  who   maliciously   procures 
his  discharge,  11,  320. 
vice-principal  doctrine,  II,  469-464.    See 

also  Vice-Principal, 
without  authority  to  bring  about  con- 
tractual relationship,  IV,  173. 
Materiality, 
concealment  as  affected  by,  XIV,  150, 

151. 
representations    as    affected    by,   XIV, 

154,  155. 
warranties  as  affected  by,  XIV,  156, 157. 
Materials,  recovery  for,  VII,  451. 
Maturity, 
holder    in    due    course    must    become 

holder  before,  VIII,  106. 
if  day  of,  is  on  legal  holiday  or  Sunday, 

VIII,  146. 
incidents  of  negotiability  after,   VIII, 

107,  108. 
of  installment  note,  VIII.  109. 
Mayhem, 
a  felony,  HI,  99. 
injuries  constituting.  III,  99. 


Mayor, 

functions  of,  XIII,  175. 
presides  ex  officio  over  council,  XIII, 
175. 

Maxims, 

meaning,  VII,  212. 

"Actio    personalis    moritur    cum    per- 
sona," VI,  158. 
",A  thing  is  definite  if  it  can  be  made 

definite,"  VI,  237. 
"Audi  alteram  partem,"  I,  188. 
"Cujus  est  solum,   ejus  est  usque  ad 

coelum,"  V,  5. 
"Damnum  absque  injuria,"  IT,  8,  394. 
"Debile   fundamentum   fallit  opus,"   I, 

187. 
"Delegata    potestas    non    potest    dele- 

gari,"  rV,  203. 
"De  minimis  non  curat  lex,"  II,  35. 
"Equality  is  equity,"  VII,  213,  223,  224. 
"Equity  acts  in  personam  and  not  in 

rem,"  Vtl,  9,  10,  213,  221. 
"Equity  aids  the  vigilant,  not  those  who 

slumber  on  their  rights,"  VII, 

213,  218-220. 
"Equity  follows  the  law,"  I,  147;  VII, 

213-215. 
"Equity   looks   to   the   intent  or  sub- 
stance rather  than  the  form," 

VII,  180,  213,  222. 
"Equity  regards   that   as  done  which 

ought  to  be  done,"  VII,  139, 158, 

213,  222,  223;  VIII,  301,  303. 
"Equity  will  not  suffer  a  wrong  without 

remedy,"  VII,  213,  214. 
"Every  man  is  presumed  to  know  the 

law,"  VII,  422. 
"Every    man's    house    is    his    castle," 

meaning,  II,  68. 
"He  who  comes  into  equity  must  come 

with  clean  hands,"  VII,  213,  217, 

218. 
"He  who  seeks  equity  must  do  equity," 

VII,  137,  154,  212,  215^217;  X,  58. 
"Ignorance  of  the  law  excuses  no  one," 

XIV,  174. 
"Ignorantia  Legis  Neminem  Excusat," 

in,  28. 
"No  one  ought  to  be  made  rich  out  of 

another's  loss,"  VII,  372. 
"Omnia  prsesumuntur  rite  et  solemn- 

iter  esse  acta,"  1,  185. 
"Once  a  mortgage,  always  a  mortgage," 

VII,  151;  VIII,  298,  308,  387,  389, 

390. 
"Party  in  equal  guilt  (in  pari  delicto) 

with    the    other    party    cannot 

have  a  remedy  against  him," 

VII,  175. 
"Per  quod  Bervitium  amisit,"  II,  362. 
"Qui  facit  per  alium,  faclt  per  se,"  IV, 

173. 
"Res  ipsa  loquitur,"  II,  172,  173. 
"Respondeat  superior,"  II,  440. 
"Salus  populi  est  suprema  lex,"  Xin, 

212. 
"Sic  utere  tuo  ut  alienum  non  laedas," 

II,  393;  VI,  348. 
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Maxims — Continued. 

"Sic  uti  8UO  quod  alienum  non  laedat," 
V,  350. 

"Volenti  non  fit  injuria,"  II,  44. 

"Where  tliere  are  equal  equities,  the 
first  in  order  of  time  shall  pre- 
vail," VI,  342,  354,  361;  VII, 
203,  209,  213. 

"Where  there  are  equal  equities,  the 
law  shall  prevail,"  VII,  206,  213. 

McCulloch  V.  Maryland,  Xin,  384. 

Measure  of  Damages.    See  Damages. 

Mechanical  Duties,  agent  may  delegate, 
to  sub-agent,  rV,  205. 

Mechanic's  Lien, 

defined,  IX,  376. 

bill  for,  with  statement  of  claim,  form 
of,  Xrv,  693-697. 

failure  to  sue  for,  discharges  liens,  IV, 
160. 

for  labor  and  materials  furnished,  IV, 
155,  156. 

mortgage  superior  to,  VII,  207. 

not  affected  by  appointment  of  receiver, 
IX,  472. 

notice  to  owner  of,  for  material  and 
labor,  form  of,  XIV,  698,  699. 

provided  for  by  statute,  IV,  155. 

recovery  for  money  paid  to  secure  dis- 
charge of,  VEI,  394. 

right  to  acquire,  IV,  155. 

time  for  filing,  IV,  156. 

Medical  Experts,  XIV,  322,  323.  See  also 
Expert  Testimony;  Physicians, 
as  witnesses. 

Medical  Jurisprudence,  XIV,  321-376. 

abortion,  XIV,  355,  356.  See  also  Abor- 
tion. 

asphyxiation,  XTV,  343,  344.  See  also 
Asphyxiation. 

burns  and  scalds,  XIV,  351,  352.  See 
also  Burns  and  Scalds. 

death  and  its  signs,  XIV,  338-348.  See 
also  Death. 

diseases,  XIV,  327-329.  See  also  Dis- 
eases. 

drowning,  death  by,  XIV,  346,  347. 

hanging,  death  by,  XIV,  345,  346. 

identification  of, 
bloodstains,    established    how,    XIV, 

335-337. 
bones,  established  how,  XIV,  334. 
hair  and  fibers,  established  how,  XTV, 

334,  335. 
the  dead,  established  how,  XTV,  333, 

334. 
the  living,  established  how,  XIV,  333. 

includes  nearly  entire  range  of  human 
relationships,  XIV,  321. 

infanticide,  XTV,  357-361.  See  also  In- 
fanticide. 

Insanity,  medico-legal  aspects  of,  XTV, 
371-373.  See  also  Insane  Per- 
sons, 

legitimacy,  medico-legal  aspects  of, 
XTV,  362-364. 


malpractice,    XIV,    330-332.      See    also 

Malpractice, 
physicians  as  witnesses.  XIV,  322-325. 

See  also  Physicians, 
poisons,  XIV,  367-370.   See  also  Poisons, 
rape,  XIV,  364-366.    See  also  Rape, 
toxicology,    XIV,     367-370.      See    also 

Poisons, 
wounds,      XIV,      349-352.        See      also 

Wounds. 
Medicine, 
corporation  may  not  practice,  IX,  141, 

142,  175. 
medical  matters  as  subject  of  expert 

opinion,  X,  354,  355. 
Morton's  discovery  of  anaesthetics  not 

patentable,  Xn,  381,  382. 
Meetings, 

of  directors.    See  Directors,  of  corpora- 
tions, meetings  of. 
of  stockholders.     See  Stockholders,  of 

corporations,  meetings  of. 
Members, 
of   deliberative    assemblies,    XIII,    404, 

405,  411,  412,  440,  441. 
Membership  Committee,  of  deliberative 

assemblies,  XIII,  442. 
Mens  Rea,  III,  8,  18,  20. 
Mental  Suffering,  XTV,  5,  21,  62-64. 
as    element    in    measure   of   damages, 

xrv,  5. 
caused  by  fright,  U,  23. 
compensatory  damages  for,  XIV,  21. 
damages  for,  II,  8,  23;  XIV,  52-64. 
arising  from, 
an  overt  act,  XTV,  52. 
failure  of  telegraph  company  to  de- 
liver message,  XIV,  52,  53,  60. 
negligence    and    willfulness,    XIV, 
58-60. 
cannot  be  recovered  for  mental  suf- 
fering alone,  XIV,  52,  59. 
connected    with    actionable    wrong, 

xrv,  53,  54. 
In  action  for, 
assault  and  battery,  XTV,  55,  58,  59. 
breach  of  marriage  contract,  XIV, 

54. 
false  imprisonment,  XTV,  55. 
libel  and  slander,  XrV,  59. 
malicious  prosecution,  XXV,  59. 
seduction,  XIV,  59. 
trespass,  XTV,  58. 
in  cases  of  injury  without  personal 
impact,  xrv,  55-58. 
public  policy  view,  XIV,  56-58. 
where    intention    to   cause   mental 

distress  is  shown,  XIV,  58,  59. 
where  practical  joke  is  played,  XIV, 

55,  56. 
where  willful  wrong  is  not  in  itself 
actionable,  XIV,  55. 
In  cases  of  physical  injury  resulting 
from  fright,  XIV,  60-63. 
evasion  of  rule,  XIV,  61-63. 
proper  in  actions  on  contract,  when, 
xrv,  54,  56. 
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Mental    Suffering,   damacres   for — Cont. 
resulting  from  bodily  injury,  XIV,  58, 
arising  from, 
negligence  only,  XIV,  58. 
willful  act,  XIV,  58. 
sympathetic    suffering    not    allowed, 

XIV,  64. 
using  insulting  and  abusive  language 

towards  plaintiff,  XIV,  54. 
where  defendant  removed  plaintiff's 
deceased  child  from  burial  lot, 
XIV,  53,  54. 
without  physical  injury,  not  allowed, 
XrV,  63,  64. 
evidence   of,    in  actions  ex  contractu, 

XIV,  54,  55. 
kinds  of,  XIV,  52. 
Mercantile  Agency, 

false  statement  of  financial  condition 
to,  II,  216;  XII,  301. 
refusal  of  a  discharge  in  bankruptcy 
for,  Xn,  301. 

Mercantile  Custom,  liens  based  upon, 
rV,  126,  132,  133. 

Mercantile  Law,  I,  150,  151.  Bee  also 
Law  Merchant. 

Merger,         , 

defined,  VII,  465. 

judgment  works  a,  VII,  465,  466. 

of  contingent  remainders,  V,  164,  165. 

of  contract  in  judgment,  I,  604. 

of  dominant  and  servient  estates,  V, 
381. 

of  estate  for  years  and  servient  estate, 
V,  381. 

of  general  ownership  with  Hen  destroys 
li^n,  IV,  165. 

of  interests  in  land  by  a  transfer  of 
property  by  mortgagor  to  mort- 
gagee, VIII,  362. 

of  life  estate  with  greater  or  lesser  es- 
tate, V,  101,  102. 

of  ownership  of  leased  premises  in  ten- 
ant terminates  lease,  VI,  308, 
309. 

to  squeeze  out  contingent  remainders, 
V,  165. 

Messuage, 
defined,  V,  4. 

as  corporeal  property,  V,  4. 
Michigan, 

constitution  of,  XI,  57,  60. 
territory  of,  repealed,  certain  statutes 
affecting  the,  Vin,  425. 

Mllltar/  Courts.ll,  221,  322. 
Military  Governor,  President  may  ap- 
point, XI,  133. 

Military  Occupation, 

defined,  XII,  182. 

appliances  which  are  used  to  transmit 

news,  persons  or  things  may  be 

seized,  XII,  183. 
customary  for  occupying  power  to  carry 

on  public  administration,  postal 

service,   public   work   and  ad- 


ministration   of    justice,    Xn, 
184. 

inhabitants  of  occupied  territory  not 
compelled  to  disavow  allegiance 
to  their  sovereign  government, 
XII   182 

law  of,  XII,' 182-184. 

levying  of, 
collective    penalties    forbidden,    xn, 

183. 
contributions  for  military  purposes, 

xn,  183. 
taxes,  collection  of,  XII,  182. 

movable  property  may  be  seized,  XII, 
183. 

Military  Offenses,  not  subject  to  extra- 
dition, xn,  151. 

Military  Powers, 

of  President,  United  States,  XI,  121,  493. 

subordination  of,  XI,  311,  312. 

Military  Reservation,  VI,  412. 

Mllltla.    See  Army. 

Milk, 

sale  of,  Xin,  181,  216,  219. 

Mill  Acts, 

created  easements,  V,  379. 

unconstitutional  in  some  states,  V,  379. 

Mill  Sites, 

classes  of,  VI,  460. 

provisions  of  United  States  Revised 
Statutes  respecting,  VI,  460. 

Minerals, 

before  separation  from  soil.  III,  161. 

contract  for  sale  of, 
when  in  ground  not  within  Statute 

of  Frauds,  IV,  427. 
when     removed     from     soil,     within 
Statute  of  Frauds,  IV,  429. 

removed  from  soil,  as  personal  prop- 
erty, rv,  3. 

Mines  and  Mining, 
abandonment  of,  V,  330,  331. 
Acts  of  Congress  respecting,   VI,   394, 
399,  405,  438,  453.    See  also  Con- 
gress, Acts  of. 
acts  of  waste  in  mining,  VH,  44. 
American  Common  Law  of  Mines,  VT, 

403. 
American  Mining  Law,  VI,  394,  398,  403, 

408,  409. 
apex  of  lode  or  vein,  VI,  437,  438.    See 

also  Apex;  LiOd^s;  Veins, 
claims, 
may    be    sold,    transferred,    leased, 
mortgaged,   and  inherited,  VI, 
470. 
patents,  issuance  of,  for,  VI,  471-473. 
taxation  of,  VI,  470. 
title  to, 
acquired  by  location,  VI,  470,  471. 
acquired  by  patent,  VI,  470,  471. 
classes    of    laws    relating    to,    in    the 

United  States,  VI,  396. 
customs,  usages,  and  legislation  in  re- 
spect to,  I,  57,  58;  VI,  401-404. 
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Mtnes  and  Mining,  customs— (7o»W»«e(J. 
Judicial  and  legislative  recognition  of, 
VI,  403,  404. 
dangers  to  persons  employed  in,  XI,  295. 
dip,  VI,  438,  439.    See  also  Dip. 
discovery,  VI,  423-427.     See  also  Dis- 
covery, 
employees   cannot  by  contract   defeat 

provisions,  XI,  299. 
employees  in  different  tunnels,  whether 

fellow-servants,  II,  452. 
encroachment    upon    adjoining    claim, 
liability  for  trespass  in,  II,  43, 
41. 
extralateral  right,  VI,  407,  437-450.    See 

also  Extralateral  Right, 
federal  legislation  affecting,  VI,  405-413. 
Federal  Mining  Act  of  1866,  VI,  395,  400, 

405,  406. 
Federal  Mining  Act  of  1872,  VI,  395,  407, 

408,  438. 
grubstake  contracts,  VI,  474,  475.     See 

also  Grubstake  Contracts, 
history  of  the  origin  and  growth  of  min- 
ing law,,  VI,  393-404. 
Interest,  V,  10. 
"intralimital"  or  "Intraliminal"  right, 

VI,  440. 
law  of,  VI,  393-480. 
lead  and  copper  mines  in  the  Middle 

West  prior  to  1828,  VI,  394. 
leases  of  mines,  VI,  399,  475,  476;  XIV, 

654,  655. 
legislation  by  the  owners  In  respect  to, 

VI,  395,  401,  402. 
licenses  to  mine,  VI,  475,  476. 
location  of  mining  claims,  VI,  418-436, 
468,  469.    See  also  Location,  of  a 
mining  claim. 
lodes,  VI,  407,  416-436,  449,  450.    See  also 

Lodes;  Veins. 
Mexican  law  of,  in  United  States,  VI, 

394,  395. 
mill  site,  VI,  460.    See  also  Mill  Sites. 
mineral  lands, 
divlston  of,  VI,  416. 
non-mineral   lands   and,    contrasted, 
VI,  415,  416. 
terms  used  in  statutes  relating  to, 

Vr,  414,  415. 
who  may  acquire  rights  to,  VT,  414- 
417. 
minerals, 

denned,  V,  311;  VI,  414,  415. 
deed  to  land  includes,  V,  310. 
incidents   that   pass   with   grant,   V, 

310-312. 
reservation  of,  V,  5. 
tests  of  mineral  character,  VI,   415, 
416. 
mining  deed,  form  of,  XIV,  630. 
mining  districts,  VI,  401-403. 
organization  of,  and  nature  of  regu- 
lations, VI,  402,  403. 
mining  partnerships,  VI,  477. 
mining  rights, 
aliens  may  acquire,  when,  VI,  417. 
citizens  may  acquire,  VI,  417. 
corporation  may  acquire,  VI,  417,  456. 


necessity  for  mining  legislation  arose, 

when,  VI,  394. 
non-metallic  minerals  occurring  in  lode 

form,  VI,  422. 
not    considered    interstate    commerce, 

IX,  291;  XII,  211. 
opening  of  new  mine  as  waste  at  com- 
mon law,  V,  329-331';  VI,  285. 
option  contracts,  VI,  475. 
ordinance  of  May  20,  1785,  respecting, 

VI,  398. 
ore   wrongfully   taken   from   another's 

mine,  measure  of  damages  for, 

VI,  479. 
deductions     allowed     defendant     for 

mining  and  milling,  VI,  479. 
Statute  of  Limitations  begins  to  run, 

when,  VI,  480. 
partnership,  IX,  421,  425,  426. 
patents, 
defined,  VI,  471. 
application  for,  VI,  472. 
adverse  claim,  filing  of,  VI,  472,  473. 
protest,  filing  of,  VI,  473. 
issuance  of  certificate  of  purchase  or 

entry,  VI,  472. 
of  lode  or  placer  claims,  VI,  471. 
placer  deposits,  VI,  396,  406-408,  452-458. 

See  also  Placer  Deposits.  . 
procedure  for  obtaining,  VI,  471-473. 
quartz  and  lode  claims,  patent  title  to, 

VI,  405. 
recovery    for    tortious    use    of   under- 
ground passages,  VII,  380. 
regalian  doctrine,  VI,  393. 
rights  in  water   for  mining  purposes, 

VT,  316,  34p. 
"salting"  of,  grounds  for  recovery  for 

fraudulent      misrepresentation, 

II,  204. 
strike,  VT,  438,  439.    See  also  Strike, 
support  of  land  by  landowner,  V,  10. 
taking  of  property  by  eminent  domain, 

.      XI,  367. 
tunnel  rights,   VT,    458,    459.      See  also 

Tunnel  Eights, 
veins,   VI,   407,   418-420,   447,   448.     See 

also  Veins,  of  minerals. 
Ministerial  Acts, 
of  public  oflicers,  XIII,  363,  364. 
Ministers  Plenipotentiary,  XII,  155. 
Minnesota  Rate  Cases,  XII,  261,  262. 
Minor     Estates.      See     Guardian    aiid 

Ward. 
Minors.      See    Adoption,    of    children; 

Age,    of   consent   to   marriage; 

Custody   of   Children;    Infants; 

Parent  and  Child. 
Minutes,     of    deliberative    assemblies, 

XIII,  410,  411. 
Misappropriation,  of  funds  while  acting 

in  fiduciary  capacity,  debts  cre- 
ated    by,     not    discharged     in 

bankruptcy,  XII,  308. 
Miscarriage, 
defined,  VIII,  187,  188. 
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Miscarriage— Continued, 
whether   recovery   may   be   had   by   a 
woman  for,  U,  25,  29,  30. 

Miscegenation,   a,  disqualification.   III, 
420. 

Misdemeanor, 

defined,  ni,  4,  6. 

extradition  may  not  be  had  for,  XII, 

151. 
includes  assault,  in,  4. 
punishment  for.  III,  4,  5.  , 

Misfeasance, 
defined,  U,  161. 

'  land  occupier  liable  for,  when,  n,  162. 
liability  of  a  municipality  for,  XIII,  232, 

233,,  236. 
nonfeasance  distinguished  from,  II,  161. 
Mislaid  Property, 
finder  of,  title  of,  rv,  16,  17. 
larceny  of.  III,  158,  159. 

Misrepresentations.    See  also  Fraud, 
defined,  I,  403. 
active,  II,  202,  203;  XV,  49. 
by  conduct,  II,  203,  204. 
conditions  or  warranties,  I,  408,  409. 
contract  secured  under,  VII,  20. 
distinguished  from  fraud,  I,  403. 
effect  of,  I,  404,  410. 
estoppel  by,  VII,  454,  483-493. 
defined,  VII,  483,  484. 
distinguished  from  estoppel,  VH,  483. 
estoppel,  not  mutual,  Vn,  483. 
founded  on  equity  and  Justice,  VII, 

484. 
misrepresentation  need  not  be  inten- 
tional, VII,  488-490. 
misrepresentation  of  fact,   VII,  484- 

488. 
misrepresentation   of  law,   VII,   485- 

487. 
reliance  upon  misrepresentation,  Vn, 

490,  491,  492. 
restitution  for,  VII,  484,  485. 
fire  insurance  contract,  I,  405. 
ground  for  rescission,  I,  410. 
in  sale  ef  land,  I,  406. 
in  sales  of  personal  property,  effect  of, 

on  title,  IV,  363. 
Innocent,  II,  200,  201. 
life  insurance   contract  when  avoided 

for,  I,  405,  406. 
Tnade  by  one  party,  I,  404. 
marine  insurance  contract,  I,  404,  405. 
of  infant  as  affecting  right  to  disafilrm 

contract.  III,  371-375. 
of  married  women  when.  III,  477,  478. 
opinions, 

as  to  the  credit  and  pecuniary  re- 
sponsibility of  a  person,  II,  210, 
211. 
expression  of,  not,  II,  209-211. 
party  acting  on,  I,  409. 
passive  non-disclosure,  11,  202,  203. 
pufilng  statements  of  seller,  II,  211-213, 

223. 
purchase  of  shares,  I,  406,  407. 


representation,  I,  403,  407,  408,  409,  412, 
414.    See  also  Bepresentation. 

defined,  II,  204-206. 

falsity  of,  H,  206,  207. 

nature  of,  n,  207-209. 

to  whom  made,  11,  216,  217. 
uberrimae  fidei,  I,  404,  406,  410. 

Mississippi,  constitution  of,  XI,  30,  59. 

Missouri,  XI,  57,  60,  72. 

Mistake, 

as  to  motive,  I,  402. 

as  to  Identity  of  parties,  I,  401. 

as  to  nature  of  transaction,  I,  397,  398, 

as  to  subject  matter  of  contract,  I,  398- 

401. 
benefits  conferred  by,  recovery  for,  VII, 
421-436. 
consideration  affecting  recovery,  VH, 

421-429. 
particular  applications,  VII,  429-436. 
gift  bestowed  under  mistake,  VII, 

429,  430. 
Improvements   upon  real  property 
by  persons  in  possession,  VII, 
434-436.  / 

incidental  benefits,  Vn,  430,  431. 
mistake   as   to   formation   of   con- 
tract, VII,   431,   432,   433,   434. 
doctrines  of  equity,  VII,  ''64. 
does  not  excuse  an  action  for  trespass, 

II,  43,  44. 
effect  of,  I,  403;  H,  200;  VIII,  273,  274. 
evidence,  admissibility  of,  VI,  83. 
extrinsic  evidence  in,  I,  529,  530. 
inadequately    treated    under    common 

law,  I,  135. 
In  contract,  I,  396-403. 
in  execution  of  a  will,  effect  of,  VI, 
81-84. 
as  to  matters  other  than  contents  of 

will,  VI,  84. 
as  to  the  contents  of  the  will,  VI,  82- 

84. 
of  fact  in  revocation  of  will,  effect  of, 

VI,  113, 114, 116-119. 
of  Intention  in  revocation  of  will,  ef- 
fect of,  VI,  114-116. 
of  law  in  revocation  of  will,  effect  of, 

VI,  113,  114,  116-119. 

in  legal  mortgage,  effect  of  creating  an 
equitable  mortgage,  VIII,  301. 

mutual,  of  parties,  I,  401,  402,  530;  Vm, 
305. 

not  a  ground  for  a  tort  liability,  n,  200. 

of  expression,  I,  397. 

of  fact,  I,  403;  VII,  71-76. 
distinguished  from  mistake  of  law, 

VII,  421,  422. 

mutual,  VII,  21,  ?2,  71,  7S,  74,  75. 

of  one  party,  I,  401,  402;  VII,  71,  72. 

unilateral,  known  to  other  party,  vn. 
76. 
of  intention,  I,  396-402. 
of  law,  I,  403;  VII,  77-81,  421,  421. 

Mitigation  of  Damages,    See  Damages. 
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Mlttlmua, 
defined,  HI,  281. 
lorm  of,  XrV.  742-744. 

Money,  coining  of.    See  Coinage, 
defined  by  Negotiable  Instruments  Law, 

Vni,  21. 
action  of  trover  for  the  wrongful  con- 
version of,  II,  84. 
bills  and  notes  must  be  paid  in,  VIII, 

19-22. 
business  of  borrowing  or  loaning,  IX, 

291. 
current  funds  or  currency,  VIII,  20. 
legal  tender,  defined,  VIII,  19. 
loaned, 
bond  for  payment  of,  form  of,  XIV, 

609,  610. 
guaranty  for,  form  of,  XIV,  617,  618. 
pledge    of    chattels    as    security    for 
loan,  form  of,  XIV,  623. 
national  banks  are  authorized  to  Issue 

notes,  IX,  432. 
paid, 
recovery  of,  IV,  385,  386. 
equitable    principles,    adoption    of, 

VII,  370-372. 
under  compulsion  of  law,  VII,  401- 
403.      See   also    Compulsion    of 
law,  VII,  401-403. 
under  contract  impossible  of  per- 
formance, VII,  444-447. 
under    contract    subsequently    re- 
scinded, VII,  437-452. 
under  contract  unenforcible  on  ac- 
count of  Statute  of  Frauds,  VII, 
437,  441-444. 
Under  duress,  VII,  390-400. 
under  mistake,  VII,  421-436.      See 

also  Mistake, 
without  request,  VII,  414-420. 
received, 
action  for  money  had  and  received, 

VII,  378,  381. 
recovery  of,  VII,  375-377. 
from  sheriff  of  proceeds  at  execu- 
tion sale,  VII,  366. 
United  States  gold  and  silver  certifi- 
cates as,  VIII,  20. 
Monopolies.       See    also    Restraint    of 

Trade, 
a,  properly  graduated  tax  might  solve 

question,  IX,  104. 
certain,  permitted,  I,  489. 
combinations  in  restraint  of  trade,  XI, 

146,  300. 
contract    of    sale    of    good-will,    when 

monopoly,  XII,  525. 
copyright  as  monopoly,  XII,  451. 
created  by  guilds  of  Middle  Ages,  XII, 

370. 
criminal    liability    of    corporation    for 
offenses  of  conspiracy,  IX,  172- 
174. 
Elkins  act  of  1903,  XI,  146. 
English  Statute  of  Monopolies,  XII,  373, 
388. 
exempted  patents  for  new  inventions 
and    for    introduction    of    new 


manufactures     into     England, 

XII,  373,  388. 
prohibited  generally  all  monopolies, 

XII,  388. 
exclusive   grants    in    England    In   six- 
teenth century,  XII,  372. 
granting  of,   to  English  Companies  in 

sixteenth  century,  XII,  371,  372. 
Hanseatic  League,  XII,  371. 
Hepburn  Act,  IX,  19;  XI,  146. 
holding  company,  IX,  139. 
patents  as,  I,  489. 

power  of  Congress  to  regulate,  XI,  145, 
Sherman  anti-trust  act,  1890, 1,  489;  XI, 

146. 
state  control  of,  IX,  112-115. 
trademarks  not,  XII,  474. 
trusts  and  trustees  distinguished,  VII, 

230. 
under  guise  of  law,  IX,  18. 
voting  trusts  of  stockholders,  IX,  242. 

Monument, 
soldiers',  VII,  124. 

used   in   boundaries,   V,    335-337.      ^ee 
also  Boundaries. 

Morals,  business  morality,  xi:,  297,  298. 

Mormons,  amnesty  to,  XI,  135. 

Morocco,  Consular  Courts  in,  I,  319. 

Mortgage, 

defined,  IV,  116,  117;  Vni,  283,  284. 
absolute  conveyance, 
extreme  disparity  between  value  of 

property  and  amount  paid,  VIII, 

308. 
whether  security  only  was  intended, 

vni,  308. 
agreement  for  renewal  of  loan,  form  of, 

XIV,  594,  595. 
amount  of  recovery  by  transferee  of, 

when  held  as  pledge,  VIII,  119, 

120. 
as  an  example  of  a  lien,  IX,  375. 
as  negotiable  instruments,  VII,  150. 
assignment  of,  VII,  149,  150;  XIV,, 600- 

601.    See  Assignment, 
authority  to  sell,  held  as  collateral  se-  / 

curlty,  VIII,  23,  24. 
chattel,  IV,  68,  69,  290;  VIII,  297,  298; 

XIV,  657-661. 
common  law,  VHI,  287,  288. 
consideration  necessary  for,  VIII,  316, 

317. 
contents  of,  VIII,  322,  323. 
conveyance     of    mortgaged     premises, 

VII,  148,  149. 

debt  or  obligation  secured,   VIII,    317, 

318. 
deeds  in  the  nature  of,  VII,   147,  148; 

VIII,  310,  311. 
defective  In  form,  VII,  158,  222. 
discharge  of,  VIII,  370-385. 
distinguished  from  other  transactions, 

VIII,  307-311. 
absolute  conveyances,  VIII,  307,  308. 
conditional  sales,  VIII,  308-310. 
deeds  of  trust,  VIII,  310,  311. 
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Mortgage,  distinguished  from — Cont. 
liens    securing    debts,    TV,    116,    119; 

VIII,  310. 
pledges  of  chattels,  VIII,  310. 
doctrine  of  equity,  VIII,  387. 
Domesday  Book  contains  many  refer- 
ences to,  VIII,  285. 
dower  in  mortga£:ed  property,  V,  274- 

276. 
early  history  of,  VTH,  284,  286. 
elements  of,  Vni,  312-320. 
equitable.     See  Equitable  Mortgage, 
equitable  view  of  legal,  VIII,  291. 
equity   jurisdiction,    extension    of,    to, 

Vin,  288. 
equity  of 'redemption,  VII, -143,  144,  151. 
evidence  by  written  instrument,  VIII, 

321. 
examination  of  abstracts  of  title,  V, 

434,  435. 
execution  of, 
acknowledgment,  Vm,  324,  325. 
delivery,  VIII,  325,  326. 
recording  of,  VIII,  326. 

in  county  where  land  lies,  VIII,  326. 

signing  b,y  mortgagor,  VIII,  323,  324. 

under  seal  in  some  states,  VIII,  324. 

Witnesses  where  required  by  statute, 

vm,  324. 

farm  lease,  with  mortgage  covenants, 

form  of,  XIV,  651-654. 
foreclosure  of,  VII,  144. 
accounting,  VII,  99. 
by  sale,  VII,  146,  147. 
defenses,  VII,  206. 
form  of,  XIV,  689-691,  698. 
held  by  trustee,  VII,  354. 
may  terminate  lease,  VI,  306.. 
on  Are  insurance  of  mortgaged  prop- 
erty, effect  of,  xrv,  218. 
suit  to  foreclose,  VII,  108. 
where  land  has  been  sold  in  succes- 
sive parcels,  VII,  156,  156. 
forfeiture,  rule  of,  relates  to,  yil,  182. 
for  future  advances,  VIII,  319,  320. 
formal,  Vin,  290. 

form  of,  VIII,  321-323;  XTV,  661,  662. 
condition  of  jthe  mortgage,  VIII,  323. 
contents  of,  Vm,  322,  323. 
mortgagor   to   remain   In   possession 

until  default,  VIU,  323. 
of  lands,  VIII,  321. 
of  sale  of  goods,  VTII,  321. 
operative  words,  VHI,  323. 
time  for  payment  of  debt  deiinitely 

stated,  VIII,  323. 
writing  necessary,  VIII,  321,  322. 
given  to  secure  debts  due  two  or  more 

persons  severally,  V,  248. 
homestead  exemption  in  equity  of  re- 
demption, V,  299. 
improvements  by  mortgagee  in  posses- 
sion, Vtll,  333,  334. 
informal,  Vin,  290. 
Injunction  against  waste  of  mortgagor, 

VII,  45. 
Injury  to  mortgaged  property,  measure 
of  damages  for,  XIV,  117,  118. 


insurance  on  mortgaged  property,  XIV, 
198-200. 
"as  Interest  of  mortgagee  may  ap- 
pear,"  clause   explained,   XIV, 
198,  199. 
by 

mortgagee,  XIV,  198,  199. 
for  benefit  of  himself  and  mort- 

gagpr,  XIV,  199. 
mortgagor,  XIV,  198. 
illegal  acts  of  mortgagor  do  not  in- 
validate    insurance     of    mort- 
gagee, xrv,  200. 
interest    of    mortgagee    in    mortgaged 
real  estate  goes  to  personal  rep- 
resentative      at      mortgagee's 
death,  VI,  167. 
joint,  V,  247,  248.       " 
junior,  VIII,  284,  305. 
legal,  Vin,  290,  291. 
agreements  to  give  a  legal  mortgage, 

Vni,  300-302. 
at  common  law,  VH,  143,  144. 
contrasted  with  equitable  mortgages, 

Vin,  299. 
not  intended,  vni,  302. 
theories  of,  Vn,   143,  144,  145;  VTII, 
292-298. 
lien  theory,  IV,  117;  Vn,  145,  146, 
157-163;  vm,  293-295.' 
intermediate  view,  Vni,  296,  297. 
some    consequences    of    the    lien 
theory,  VIII,  296,  296. 
original  title  theory,  VIII,  292. 
present,  title  theory,  Vin,  293,  297, 
305. 
marshalling  of  securities,  VII,  154,  155. 
modern,  IV,  116;  Vin,  289. 
mortgage  of  a  mortgage,  VIII,  361. 
mortgagee, 

insurable  interest  of,  XTV,  198. 
mortgagor, 
insurable  interest  of,  XTV,  134. 
may  insure  property  to  its  full  value, 
xrv,  134. 
mortgagor  and  mortgagee,  VT,  227;  VH. 

154,  155. 
notice,  constructive,  VTI,  196-198,  199. 
obligation  necessary  to,  Vin,  317,  318. 
of  after-acquired    property,    VII,    162. 

163. 
of  corporations,  VIII,  313. 
of  crops,  V,  319,  320. 
of  equitable  interests,  VXH,  305. 
of  infants,  HI,  378,  379,  391;  Vin,  312. 

313. 
of  married  women,  VHI,  313. 
of  partnership,  vni,  314. 
of  personal  property,  Vin,  297. 
of  real  property,  IV,  116;  Vni,  297. 
of  tenants  in  common,  VIII,  313. 
on  vessel  does  not  create  a  maritime 

Hen.  xrv,  304. 
ownership  of,  Vin,  327,  328. 
part  performance  of  contract  to  mort- 
gage, VIII,  322. 
payment  of,  refusal  to  deliver  mortgage 
note,  II,  55. 


710 


INDEX 


189 


Mortgage— Continued, 
performance   of  contract   may  be  se- 
cured by,  VIII,  318. 
possession,  VIII,  323,  329. 
agreement  of  parties  affecting,  VIII, 
329. 
power  of  equity  to  create  liens  against 
Quasi-p{iblic    corporations,    IX, 
469. 
power   of   railroad    or   public    service- 
company  to  mortgage,  IX,  131, 
132. 
powers  of  sale  in,  VIII,  412-422. 
precedence  of  maritime  liens  over,  XIV, 

299. 
priority  of  receivers'   certificates,   IX, 

470,  471. 
receiver    may    be    appointed    to    take 
charge  of  mortgaged  property, 
IX,  463,  464. 
recorded,  priority  of,  ATI,  207. 
recording  of,  V,  463-469.    See  also  Bec- 

ords. 
recovery  of  money  paid  to  discharge  an 

illegal  demand,  VII,  394^ 
redemption,  VII,  99,  151,  152. 
regarded  as  an  estate  in  land,  V,  247. 
release  of,  form  of,  XIV,  662,  663. 
right  of  insurance  company  to  subro- 
gation to  rights  of  mortgagee, 
when,  XIV,  161,  162,  165. 
senior,  VIII,  284. 

stipulation  to  pay  taxes,  VIII,  37,  38. 
subject  of,  VIII,  314. 
subrogation  of,  VII,  152-154. 
superior  lien,  when,  VII,  114,  207,  208. 
surety's  right  to  subrogation  to,  given 
by  principal  to  creditor,  VIII, 
216.  ' 

the  transaction,  VIII,  283-326. 
transfer  of,  by  mortgagor,  VIII,  354-363. 
assumption    of   mortgage    by   trans- 
feree, VIII,  358,  359. 
liabilities  of  transferee,  VIII,  356,  357. 

359-361. 
liability  of  mortgagor  after  transfer, 

VIII,  355,  356. 
mortgage  not  recorded,  VIII,  356,  357. 
partial  transfers,  VIII,  362,  363. 
right  to,  VIII,  354,  355. 
subject  to  mortgage,  VIII,  357,  358. 
to  mortgagee,  VIII,  361,  362. 
Welsh,  Vni,  290. 

when  mortgagee  entitled  to  compensa- 
tion for  land  taken  by  eminent 
domain,  XI,  356. 

Mortgagee, 

defined,  VIII,  284. 

accounting  by,  liability  for,  VIII,  331, 
-       332. 

administration  of  estates  of,  VIII,  367- 
369. 

assignment  of  mortgage  by,  VIII,  346- 
353. 

attempt  by,  to  get  possession  before  de- 
fault In  payment,  VIII,  293. 

creditors  of.  rights  of,  VIII,  336. 

crops  raised  by.  In  possession,  VIII,  293. 


death  of,  VIII,  327. 

ejectment  by,  when,  VIII,  296. 

estate   of,    cannot   be   seized   and   sold 
on  execution,  when,  VIII,  296. 

estate  or  interest  of  the,  VIIi;  327-336. 

future  advances  by,  VIII,  319,  320. 

Improvements  by,  when  in  possession, 
VIII,  333,  334. 

Insurable  interest  of,  VIII,  335. 

interest  of, 
before  foreclosure,  VIII,  327. 
in  lien  theory  states,  VIII,  295. 

Joint  mortgagees,  VIII,  313,  336. 
a  payment  to  either  of,  VIII,  336. 

lease  by,  VIII,  330. 

lessee's  liability  to,  for  use  and  occupa- 
tion, when,  VTII,  335,  336. 

lien  of,  to  secure  loan,  V,  468. 

mortgagor  as  tenant  at  will  of,  VIII, 
340. 

owner  of  the  conditional  estate,  V,  468. 

ownership   of  mortgage   in,   VIII,    327. 
328. 

position  of,  analogous  to  that  of  trus- 
tee, Vni,  289. 

possession  by,  not  necessary  to  exer- 
cise po\*er  of  sale,  VIII,  414. 

possession  of,  at  common  law,  VIII,  328. 

power  of   sale   in  mortgage  by,    VIII. 
412-422. 
cumulative  remedy,  VIII,  413. 
exercise   by   mortgagee,    "his   heirs, 
executors,    administrators    and 
assigns,"  VUI,  414,  415. 
mortgagee  cannot  purchase  at  sale, 
Vin,  417,  418. 

premises  must  be  kept  In  good  condi- 
tion by,  VIII,  330. 

regarded  as  a  purchaser  under  record- 
ing law,  V,  468,  469. 

relation  of,  to  mortgagor,  VIII,  340-342. 

renting  and  care  of  premises  by,  VIII 
334. 

rents  and  profits  to  be  accounted  for, 
Vm,  331,  332. 

restriction    of,    in    use    of    mortgaged 
property  at  law,  VIII,  289. 

rights  of,  V,  468,  469. 

sub-mortgage  by,  VIII,  314. 

theory  that.  Is  owner  of  the  legal  title, 
VUI,  293. 

title  does  not  pass  to,  V,  468. 

transfer  of  property  by  mortgagor  to, 
effect  on,  VIII,  354,  361,  362. 
consideration,  VIII,  362. 

use  of  the  property  when  In  possession, 

VIII,  330,  331. 
waste  must  not  be  committed  by,  VIII 

330. 
who  may  be,  Vin,  313,  314. 

Mortgage  Notes,  VIII,  348,  349. 

Mortgagor, 

defined,  VIII,  284. 

administration  of  estate  of,  VIII,  364- 

367. 
assignment  of  mortgage, 

by  mortgagee,  consent  of,  VIII,  346 

to  the,  VIII,  352,  353. 
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M  ortgagor — Continued. 

breach  of  condition  by.  Tin.  288. 

can  bind  his  own  interest  only  by  lien, 
IV,  141. 

condition  not  performed  by,  Vm,  287. 

conveyance  by,  right  to,  VIH,  338,  339. 

crops  raised  by,  in  possession,  VIII,  293, 
338 

default  of,  VIII,  296. 

dower  of  wife  of,  VIII,  337,  342-344. 

estate  or  interest  of,  VIII,  337-346. 

infant  as,  VIII,  312,  313. 

insurable  interest  of,  Vm,  344-346. 

lessee  of,  VIII,  335,  336. 

liability  of,  after  transfer,  VIII,  355,  356. 

mental  capacity,  must  have,  VIII,  312. 

not  liable  for  renting  and  care  by  mort- 
gagee, VIII,  334. 

ownership  of,  VIII,  337,  338. 

possession  of  property  by,  until  default, 
VIII,  828. 

power  of  sale  cannot  be  revoked  by, 
Vin,  414. 

power  of  sale  in  mortgage  cannot  be 
exercised  until  default  by,  VIH, 
413. 

profits  of  mortgagee  in  possession  be- 
long to,  VIU,  332. 

property  of,  subject  to  execution,  VIII, 
342. 

relation  of,  to  mortgagee,  Vni,  340-342. 

relation  of,  to  strangers,  VIII,  342. 

title  in,  some  consequences  of  theory, 
VIII,  295,  296. 

transfer  by,  VIII,  354-363. 
liability  after  transfer,  VIII,  355,  356. 

use  of  property  by,  Vin,  339,  340. 

who  may  be,  VIU,  312,  313. 

Mortmain,  Statutes  of.  See  Statutes  of 
Mortmain. 

"Most  Favored  Nation"  Clause, 

in  commercial  treaties,  XII,  164,  165. 

between  United  States  and  Buropean 
nations,  XII,  165.. 

purpose  of,  XII,  164,  165. 

Motions, 

attacking  defects  In  pleading,  X,  114, 

115,  117. 
for  Judgment  on  pleadings,  X,  154. 
for  new  trial,  HI,  330,  331;  X,  28,  162, 
193.     See  also  New  Trial, 
allowed,  effect  of,  X,  193. 
argument  on,  X,  193. 
in  actions  tried  without  jury,  X,  162. 
In  arrest  of  judgment.  III,  331,  332;  X, 
16,  28,  29,  74,  162,  193,  194. 
filing  of,  X,  28. 
for  error,  X,  193,  194. 
in  actions  tried  without  jury,  X,  162. 
misjoinder  and  nonjoinder  of  parties 
may  be  taken  advantage  of  by, 
X,  74. 
not  favored  by  courts,  X,  28,  29. 
statute  of  Edward  III  forbidding,  on 
mere  form  of  pleading,  X,  16. 
may  be  made  out  of  term,  I,  195. 


procedure  on  motion  in  deliberative  as- 
semblies, Xni,  412,  418,  419,  424, 
433,  436. 

motion,  XIII,  421,  423,  424,  432. 

relating  to,  Xin,  426,  435,  436. 

required  to  be  in  writing,  XIU,  416. 

seconding  of  a,  XIII,  417. 

to  adhere,  XIII,  439.  t 

to  adjourn,  Xni,  429,  430. 

to  amend,  XIII,  425-428. 

to  commit,  to  refer,  or  recommit  to 
committee,  XIII,  421,  422,  425. 

to  fix  time  of  adjournment,  Xin,  430, 
431. 

to  Insist  and  ask  for  a  committee  of 
conference,  Xin,  439. 

to  lay  on  the  table,  XIII,  421-423. 

to  postpone,  XIII,  424,  425. 

to  recede  and  concur,  Xm,  439. 

to  reconsider,  XIII,  437,  438,  440. 

to  strike  out,  Xin,  427,  428. 

to  suspend  rules,  Xlllt  435. 

to  take  recess,  XIII,  431. 
privilege,  questions  of,  Xm,  431,  432. 
privileged  motions,  XIII,  429-432. 
rejection  of  motion,  XIII,  418,  419. 
subsidiary  motions,  Xni,  421-428. 
voting  on  motion,  XHI,  418-420. 
withdrawal  of  motion,  Xin,  418,  436. 
to  advance  cause,  X,  15'?. 
to  continue  cause,  X,  157,  158. 

application  for,  X,  157. 

grounds  for,  X,  158. 
to  direct  verdict,  X,  183,  184. 

by  defendant,  X,  183. 

by  plaintiff,  X,  183,  184. 

operates  as  demurrer  to  evidence,  X, 
183. 

overruled,  exceptions  to,  X,  184. 
to  dismiss, 

bill  in  equity  for  failure  to  state  cause 
of  action,  X,  244. 
to  make  pleading  more  specific,  X,  23, 

24,  114,  126. 
to  quash.  III,  307;  X,  151,  584. 

bankruptcy  proceedings,  XU,  315. 

indictment,  III,  307,  308. 
to  set  aside  default,  X,  156. 
to  strike  out, 

adversary's  pleadings,  X,  154. 

impertinent  facts  in  equity  pleadings, 
X,  216,  244. 

plea,  X,  26. 

scandalous  matter  In  equity  pleading, 
X,  218,  244. 
to  suppress  deposition,  X,  178. 
Motive, 

distinguished  from  intent,  ni,  26. 
of  stockholder  in  inspecting  records  of 
corporation,  IX,  253,  264. 

Motor  Vehicles,  right  of,  XI,  344. 

Mortuum  Vadium, 

defined,  VIII,  286. 

common  law  mortgage  has  developed 

out  of,  VIII,  286.  292. 
fallen  into  disuse  prior  to  1481,  Vm, 

287. 
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Movablet,    ■ 

goods  or  chattels  as,  V,  1,  2. 
rights  in, 
carried  to  different  state  after  rights 
attach.  XJl,  38-40. 
rule  of  conflict  of  law  in  respect  to, 

XII,  39,  40. 

with  consent  of  adverse  claimant, 
effect  of,  xn,  39,  40. 

without  consent  of  adverse  claim- 
ant, effect  of,  XII,  39. 
depend  upon  law  of  place  where  mov- 
ables were  at  the  time,  XII,  38. 

Multrfarlousness,  X,  242,  243,  249,  250. 

forbidden,  X,  242,  243. 

plea  of,  to  bill  in  equity,  X,  249,  250. 

allowed,  when,  X,  250. 

objectionable,  when,  X,  249. 

Multiplicity  of  Suits,  Vn,  49,  61,  82-88. 

Municipal  Bonds, 
defined,  Xni,  244. 
change  of  decision  or  local  statute,  I, 

239. 
false  recitals  in  the  face  of  bond,  XIII, 

246. 
federal  courts  not  bound  to  follow  state 

decisions,  I,  238,  239. 
free  from  all  equities,  XIII,  246. 
issued,  XIII,  244,  246. 
power  of  municipality  to  issue,  XIII, 

245. 
term  implies  negotiability,  XIII,  244. 

Municipal  Corporations.  See  also  Spe- 
cial Assessments. 

defined,  XIII,  143-145. 
^     actions,  XIII,  249,  371. 

acts  of,  XI,  325. 

adverse  possession  of  land  by  Individ- 
ual, V,  628,  529. 

agent  of,  Xin,  184,  185. 

annexation  of  territory,  XIII,  153,  154. 

appropriation  of  moneys  by,  XIII,  250. 

are  bodies  corporate  and  politic,  XIII, 
145. 

as  beneficiaries  under  a  will,  VI,  57. 

attachment  of  property  of,  not  per- 
mitted, X,  435. 

bonds  of,  vn,  62,  84;  VHI,  244-246.  See 
also  Municipal,  Bonds, 

botmdaries  of,  XIII,  144. 

budget  of,  XIII,  249.    See  also  Budget. 

cannot  alienate  or  surrender  various 
powers,  XIII,  205. 

change  in  law  of,  XI,  414,  415. 

charters  of,  XIII,  144,  146-150,  153,  155, 
157-173.  See  also  Charters,  of 
municipal  corporations. 

city  government,  reason  for  existence, 

XIII,  269,  270. 
claims  against,  XIII,  249,  250. 
common  law  applies  to,  Xni,  152. 
consolidation  of,  XIII,  155. 
construction  and  improvement  by,  XIII, 

201,  202. 


contracts   of,    XIII,    191-201.     See   also 
Contracts,  of  municipal  corpo- 
rations, 
corporate  meetings,  Xm,  174-190. 
creation  of,  IX,  24. 
by, 
charter,  Xni,  144,  146-149,  157-174. 
See  also  Charters,  of  municipal 
corporations. 
Congress,  XIII,  144. 
Implication,  XIII,  151,  152,  164. 
law,  XIII,  143,  144. 
legislatures  of  states,  XTTT,  144,  145, 

148,  149,  229,  254. 
sovereign  act  of  legislation,  xni, 
143,  144. 
legislative  discretion  in,  XIII,  148,  149. 
popular  consent,  XIII,  149,  152. 
power  to  create,  XIII,146. 
under  what  authority,  XIII,  160-152. 
within  limits  of  a  state,  XIII,  145. 
creditors  of,  Xm,  169,  170,  247,  248,  257, 
258.     See  also  Creditors,   of  a 
municipality, 
creditor's  right  to  continuance,  XI,  414. 
debts  of,  XUI,  170,  243,  244.     See  also 
Debts,    of    municipal    corpora- 
tions, 
de  facto  corporations,  XIII,  151. 
dissolution  of,  XIII,'  153,  166. 
division  of  territory  of,  XIII,  154,  155. 
duties  of,  XIII,  143,  161,  166,  229-239. 
employee  of,  XIII,  184, 186. 
erection  of  public  buildings  by,  Xm, 

228. 
estoppel  against,  V,  529. 
expenses  of,  XIII,  248,  249. 
franchises  held  by,  XIII,  169.    See  also 
Franchises,   held  by  municipal 
corporations,  XIII,  169. 
funds  of,  XIII,  167-169,  247,  248. 
garnishment  of  property  of,  under  stat- 
ute, X,  476. 
governing  body,  XIII,  158. 
governmental,  functions,  Xni,  161,  166, 

229-231. 
impeachment  of,  XIII,  153. 
imprisonment    under    void    ordinance, 
writ  of  habeas  corpus  for,  X, 
643. 
improvements  by,  XIII,  201-211. 
incorporation, 
act  of,  becomes  enabling  act,   Xni, 
197. 
indictment  of,  Xm,  229. 
jurisdiction  of,  XIH,  166. 
law  of,  XIII,  143-258. 
legislation  of,  XI,  328. 
legislative  supervision  over,  XIII,  168. 
liability  of, 
for  acts  of  ofiicers,  XIII,  369-380. 
for  damages  caused  by  mobs,  XUI. 

215. 
for    torts,    Xin,    229-243.      See    also 
/  Torts,     liability    of    municipal 
'  corporations  for. 
on  contracts,  Xni,  229.    See  also  Con- 
tracts,   of   municipal   corpora- 
tions. 
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Municipal    Corporations,   liability   of— 
Continued. 
under  maritime  law,  XIII,  377-380. 
mayor  and  common  council  of,  IX,  182; 

XIII,  175. 
may  tajf  real  property,  IX,  440. 
municeps,  defined,  XIII,  145. 
municipal  functions,  XIII,  231,  232. 
municipium,  defined,  XIII,  145, 
no  liability,  < 

at  common  law  for  non-performance 
or    performance    of   a   grovern- 
mental  duty,  XIII,  229. 
for  acts  of,  various  ofHcials,  XIII,  373, 

374,  375,  376. 
for  exemplary  damages  for  acts  of 

agents,  XIV,  25. 
for  misconduct  or  negligence  of,  vari- 
ous OfHcials,  Xni,  230. 
not  Insurer  of  public  safety,  XIII,  233, 234. 
object  of,  XIII,  143,  371. 
obligations  of,  XIII,  169-171.     See  also 
Contracts,  of  municipal  corpo- 
rations, 
officers  of,  VII,  62;  IX,  47,  48;  XIII,  167, 
184-190.     See  also  Public  Offi- 
cers.    ■ 
ordinances,  VII,  62;  XIII,  176-184,  219- 

221.     See  also  Ordinances, 
police  powers  of,  XIII,  161,  212-228.    See 

also  Police  Power, 
power  of  legislature  over,  XIII,  153,  154, 

155,  156. 
powers  of,  XIH,  159-162. 
as  agency  of  state,  XIII,  161. 
classified,  XIII,  164. 
coextensive    with    municipal    boun- 
daries, XIH,  162. 
corporate    powers,    classes    of,    XIII, 

160-162. 
eminent  domain,  XIII,  161. 
enumerated,  XIII,  159,  160,  164. 
for  the  promotion  of  public  educa- 
tion, XHI,  161. 
governmejital  powers,  XIII,  161,  164, 

167. 
Implied  power  to  make  contract  with 
adjoining  landowner,  XIII,  162. 
municipal  powers,  XIII,  Ifil. 
necessary  for  their  appropriate  use 

and  execution,  XIII,  164. 
pertaining  to   the   administration  of 

justice,  XIII,  161. 
police  powers,  xni,  161,  212-228.    See 
also  Police  Power,  of  municipal 
corporations, 
powers  denied  enumerated,  XIII,  160. 
Summary  power,  XIII,  214,  215. 
to, 
borrow  money,  Xm,  200,  244-246. 
care  for  streets  and  alleys,  XIII,  161. 
execute  negotiable,  paper  and  bonds, 

XIII,  200,  244-246. 
maintain  a.  fire  department,  XIII, 

161. 
provide  regulations  for  safety,  XIII, 
217-219. 


under  general  grant  of  .authority  to 

pass  by-laws,  XIII,  159,  160. 
under  the  charter,  XIII,  159-162. 

property  of,  XIU,  171,  172., 

quasi-  public  corporations  distin- 
guished, XUI,  143,  144,  229. 

quo  warranto  proceedings  against,  X, 
606,  607. 
corporation  of  London  in  early  Eng- 
lish history,  X,  606,  607. 

revenues  of,  Xin,  167-169,  247,  248,  250. 
See  also  Municipal  Funds. 

special  assessments  for  improvements, 
XIII,  208-211.  See  also  Special 
Assessments. 

taxation  by,  Xm,  250-268.  See  also 
Taxation. 

territory  of,  XIU,  153,  154,  155,  158. 

torts  of,  Xni,  229-242.  See  also  Torts, 
liability  of  municipal  corpora- 
tion for. 

unequal  administration  of  law  by,  XI, 
280. 

warrants  of,  XIII,  246,  247.  See  also 
Municipal  Warrants. 

writ  of  certiorari  denied  against,  X, 
602. 

Municipal  Courts, 

appeals  from  judgments,  I,  331,  337. 

creation,  I,  336,  337. 

criminal  prosecution  for  offenses,  m, 
267,  268,  283,  284. 

jurisdiction  of,  I,  336,  337. 

of  District  of  Columbia,  I,  318. 

Municipal  Funds,  Xni,  167-169,  247,  248, 
250. 

appropriation  of,  XIII,  250. 

creditors,  vested  interest  of,  XIII,  247. 

interest  fund,  XIII,  247. 

legislative  control  over  revenues,  XIII, 
167,  168. 

quasi-private  funds,  XIII,  168. 

school  fund,  Xin,  247. 

sinking  fund,  XIII,  247. 

street  fund,  XIU,  247. 

Municipal  Law, 

defined,  I,  28. 

international  law,' 
distinguished  from,  XII,  115. 
relation  of,  to,  XII,  119,  120. 

one  of  great  divisions  of  law,  I,  87,  88. 

Municipal  Officers.    See  Public  Officers. 

Municipal  Ordinances.    See  Ordinances. 

criminal  prosecutions  for  offenses.  III, 
267,  268,  283,  284. 

Municipal  Warrants,  Xm,  246,  247. 
,  Murder.      See    also    Homicide;     Man- 
slaughter. 

defined,  ni,  118;  XV,  81. 

attempt  to  commit,  HI,  59,  60,  62. 

coercion  as  affecting  act,  nl,  17. 

committed  on  board  ship  while  in  har- 
bor, local  jurisdiction  in  case  of, 
XII,  140,  141. 

corporation  cannot  be  held  liable.  III, 
37. 
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Murder-^Continwed, 

degrees  of.  III,  122,  123. 

evidence  in,  examples  of,  X,  284,  286, 
287,  344,  345,  347,  348. 

if  one  party  to  duel  is  killed.  III,  9. 

Intent  to  kill,  III,  36,  119,  nO. 

in  first  degree,  III,  122,  123. 
defined,  III,  122. 
suddenness  of.  III,  123. 

in  the  second  degree.  III,  122, 123. 

intoxication  is  no  defense  to.  III,  36, 123. 

killing  in  commission  of  felony.  III,  120, 
121. 

killing  of  person  who  is  attempting  to 
commit  crime,  III,  40,  41. 

killing  through  neglect  of  duty,  IH,  121, 
122 

malice.  III,' 118,  122.    See  also  Malice. 

married  woman  may  he  tried  for,  III, 
480. 

motive  in.  III,  26;  X,  348. 

punishment  of.  III,  122. 

sheriff  who  lawfully  hangs.  III,  39. 

unintentional  killing  of  oflicer.  III,  121. 

Murderer,  cannot  by  descent  take  prop- 
erty of  an  intestate  |  whom  he 
murdered,  VI,  15. 

Mutual  Benefit  Associations,  XIV,  253- 
257. 

assessments  in,  XIV,  253,  254,  256,  257. 
chaiige  of,  effect  of,  XIV,  256,  257. 
payment  of,  XIV,  256,  257.   , 
expulsion  of  member  for  non-pay- 
ment, xrv,  256. 

frequently  called, 
assessment  companies,  XIV,  253. 
fraternal  life  insurance  associations, 
XIV,  254. 

gift  to,  VII,  125. 

head  of,  how  known,  XIV,  255. 

insured  considered  as  member  in,  XIV, 
254. 

mutual  life  insurance  companies  dis- 
tinguished from,  XIV,  253. 

old  line  life  insurance  companies  dis- 
tinguished from,  XIV,  253. 

payment  of  losses  by  assessments,  XIV, 
253. 

Mutual  Ditch  Companies, 
appropriations    of   water    acquired    by 

held  as  trustee  for  stockholders, 

VI,  390,  391. 
distribution  of  water  according  to  the 

stock  held  by  stockholders,  VI, 

390. 
irrigation  works  owned  and  operated 

by,  VI,  390,  391. 
organization  of,  VI,  390. 

Mutual  Fire  Insurance,  XIV,  215. 

Mutual      Life      Insurance     Companies, 

XIV,  252,  253. 
dividends  in,  XIV,  253. 
mutual  benefit  societies  distinguished 

from,  xrv,  253. 

Mutual  Will,  VI,  43-45.  See  also  Joint 
Will;  Joint  and  Mutual  Will. 


Naked  Trusts.    See  Passive  Trusts. 

Name, 

indorsement    of    note    where,    is    mis- 
spelled, VIII,  94,  95. 
of  corporation,  IX,  41. 
of  partnership,  IX,  326,  327. 
firm  name  should  be  used  in  business 

transactions,  IX,  327-329. 
good  will  attached  to  the  use,  IX,  329, 

330. 
no  exclusive  right  In,  IX,  327. 
not  essential,  IX,  326. 
use  of,  IX,  326. 

use  of,  will  raise  presumption  of  ex- 
istence of  partnership,  IX,  327, 
328.  ,  / 

surnames  as  trademarks,  XII,  486-488, 

557,  558. 
National  Banks, 

actions  by  or  against,  I,  295-297J 
as  distinguished  from  state  banks  and 

trust  companies,  IX,  432. 
authorized  to  issue  notes,  IX,  432. 
upon   depositing  bonds   with   Comp- 
troller, IX,  439,  440. 
cannot  be  taked  by  state,  IX,  285. 
created  by  federal  legislation,  IX,  432, 

436. 
directors  of,  I,  296,  297;  IX,  196. 
fifty  per  cent  of  capital  stock  of,  to  be 

paid  in,  IX,  438. 
forbidden  to  create  lien,  IX,  244. 
have  no  power, 
to  act  as  stock  and  bond  broker,  IX, 

441. 
to  hold   stock   of   savings  bank,    IX, 

441.      ' 
to  invest  funds  in  stock  of  other  na- 
tional bank,  IX,  441. 
to  make   loans   on    security   of   own 

capital  stock,  IX,  441. 
to  purchase  note  secured  by  deed  of 

trust,  IX,  442. 
to  subscribe  to  stock  in  speculative 

enterprise,  IX,  441. 
to  take  a  mortgage  as  security  for 

future  advances,  IX,   442. 
to  take  as  absolute  owner  interest  in 
partnership,  IX,  441. 
incorporation  of, 
amount,  IX,  437. 
number  of  persons,  IX,  437. 
requirements  and  recording  of  cer- 
tificate, IX,  437. 
liability  of,  IX,  443. 

loan  on  real  estate,  forbidden  by  stat- 
ute, IX,  148. 
McCi4lloch  V.  Maryland,  XI,  94,  99,  404. 
National  Bank  Act,  provisions  of,  IX, 

436-442. 
power  of  Congress  to  create,   IX,  40, 

436. 
powers  of, 
as  determined  by  federal  courts,  IX, 

440,  441. 
under  National  Bank  Act,   IX,   436- 
442. 
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National  Banks — Continued. 

real  property  of,  may  be  taxed  by  state, 
IX,  440. 

Secretary  of  the  Treasury  may  desier- 
nate,  IX,  439. 

^areholders     individually    responsible 
for  all  contracts,  IX,  439. 

Shares  of  stock  may  be  taxed  as  per- 
sonal property,  IX,  440. 

state  banks  may  be  converted  into,  IX, 
436. 

state  may  not  tax,  XI,  99,  405. 

exceptions  by  acts  of  Congress,  XI, 
405. 

stockholder  may  not  transfer  stock  to 
avoid  debts,  IX,  277. 

suits  to  restrain  Comptroller,  I,  296. 

to    be    authorized    by    Comptroller    of 
Currency,  IX,  438. 

visitation,  IX,  101. 

National  Forests  and  Parks,  VI,  412. 

Jurisdiction  of  District  Court  for  Ar- 
kansas, I,  306. 

Jurisdiction  of  Wyoming  District  Court, 
I,  305. 

Nationality,  XII,  143,  144. 

acquisition  of,  through, 
descent  or  blood,  Xn,  143. 
naturalization,  XU,  144,  145. 

basis  of,  XII,  143. 

"double  nationality,"  XII,  144. 
how  avoided  in  United  States,  XII, 
145. 

m 

England,  XII,  143. 
France,  XII,  144. 
United  States,  XII,  143,  144. 
loss  of,  XII,  143,  145,  146. 

by  voluntary  expatriation,  XII,  145. 
through  assumption  of  foreign  citi- 
zenship, XII,  145. 
of  origin,  XH,  143. 

deterrpined  hovi^  XII,  143. 
systems  of,  XII,  143,.  144. 
Natural  Gas-    See  Gas. 
Natural  Law, 

a  source  of  law,  I,  56,'  65-67. 
idea  of  international  law,   related  to, 

XII,  113. 
Natural  Streams, 
tributaries  of,  defined,  VI,  331. 
water    of,    subject    to    appropriations, 

when,  VI,  330. 
Naturalization, 
definition  and   nature  of,   XI,   147-150, 

457-459. 
American  citizenship  law,  XII,  146-148. 
a  modem  institution,  XII,  144. 
Bureau  of  Immigration  and  Naturali- 
zation, XI,  211,  458,  459. 
by  relationship,  without  legal  proceed- 
ings, XI,  479-484. 
collective,  XI,  452-456;  XII,  145. 
Congress  authorized  to  pass  rules  of, 

XI,  42,  147-150,  489. 
courts  authorized,  XI,  148,  459. 


declaration  of  Intention,  XI,  214,  215, 

461-464. 
expatriation  defined  and  explained;  XI, 

447-451. 
federal  laws,  according  to,  XI,  467-466. 
fraudulent,  XI,  477,  478. 
methods  of,  XI,  211,  214. 
military  service,  XI,  215,  216. 
of  aliens,  XI,  149,  463,  464,  471. 
of  married  woman  married  to  citizen  of 

United  States,  XI,  479,  480. 
of  minor  children,  XI,  481,  482. 
procedure  in  court,  XI,  466-478. 
status  of  children   whose   mother  be- 
comes naturalized,  XI,  482,  483. 
steps  required,  XI,  211-214. 
to  whom  denied,  XI,  148,  214,  460,  461. 
who  may  be  naturalized,  XI,  459-461. 
Naval  Courts, 
of  England,  I,  354. 
of  United  States,  I,  221. 
Navigability,  as  test  of  jurisdiction  in 

admiralty,  XTV,  294. 
Navigable  Waters, 
right  to  use,  XI,  197. 
test  of  navigability,  1, 161. 
Navigation, 

commerce  includes,  XII,  207,  208. 
Improvement  of  navigable  waters  may 

be    made    under   regulation    of 

commerce,  XII,  219. 
may  be  regulated  under  police  power, 

XI,  302. 

public  rights  in  water  for,  VI,  31S. 
rule  of  road  at  sea, 
less  manageable  vessel  is  privileged, 

XIV,  317. 
vessels  to  pass  each  other  to  right, 
XIV,  318. 
rules  prescribing  ocean  navigation  to 
prevent  collisions  at  sea,  XIV, 
317. 
treaties  of, 
effect  of, 
annexation  of  sovereign  state  on, 

XII,  12. 

war  on,  XII,  178. 
Navy, 

"articles  of  war",  XI,  164. 
power   of    Congress   to   maintain,    XI, 

42,  161,  163,  490. 
President  commander-in-chief,  XI,  132- 
134,  161,  493. 

Nebraska,  constitution,  XI,  60. 
Necessity, 

agency  from,  IV,  191-193. 
of  child   for  parent   in   contract   for 

necessaries,  IV,  192. 
of  railroad  servant  who  employs  phy- 
sician in  case  of  accident,  IV, 
192. 
of  wife  for  husband  in  contract  for 
necessaries,  IV,  191,  192. 
as  justification  for  trespass,  II,  69,  61. 
Ne  Exeat,  Writ  of, 
may  be  issued,  I,  223,  250. 
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Negative  Plea, 

to  bill  in  equity,  X,  262,  254-256. 

answer  in  support  of  a,  unnecessary, 
X,  255. 

limitations  on,  X,  255,  256. 

must  deny  facts  in  existence,  X,  256. 

purpose  of,  X,  264, 

Negligence.      See    also    Contributory 

Negligence, 
defined,  II,  139,  164,  166. 
action  for,  essentials  of  an,  II,  139-173; 

XV,  60. 
carrier  cannot  limit  liability  for,  XIII, 

83,  85,  86. 
.  employees'  negligence,  XIII,  85,  86. 

reasoir  for  the  rule,  XIII,  86. 
damages  for  mental  suffering  from,  al- 
lowed, when,  XIV,  58-60. 
degrees  of  care,  II,  166-169. 
duty, 
legal,  n,  139-141. 
owed  to, 
Invited  persons,  II,  142,  163,  154. 
licensees,  II,  142,  151-153. 
plaintiff,  II,  139-159. 
trespasser,  n,  142,  147-150. 
user  of  public  highway,  II,  145-147. 
statutory,  violation  of,  II,  156-168. 
to  use  due  care,  breach  of,  II,  159- 
169.    See  also  Due  Care, 
effect  of  taking  case  from  Jury  in  cases 

of,  X,  428. 
exemplary  damages  not  given  in  ac- 
tions for  mere,  XIV,  19. 
federal    courts    not    bound    to    follow 

state  decisions,  I,  239. 
gist  of  every  suit  for,  II,  177. 
gross,  II,  165. 

instantaneous  death  from.  III,  353. 
losses  by  fire  from,  of  insured,  express- 
ly  excepted    in    fire    insurance 
policy,  XIV,  235. 
necessity  of  damage,  II,  169,  170. 
of  agent, 
liability  of  principal  for,.,  IV,  244. 
usually  a  question  of  fact,  IV,  244. 
of  person  injured  as  affecting  recovery, 

III,  14. 
of  signer  to  bill,  check  or  note,  VIII, 

125,  126. 
ordinary,  II,  165. 
per  se,  II,  158,  171. 
proof  of,  II,  170-173. 
burden  of  proof,  H,  VI,  172. 
functions  of, 
court,  11,  170,  171. 
Jury,  II,  170. 
res  ipsa  loquitur,  II,  172,  173. 
"slight,"  II,  166. 
willful,  use  of  the  term,  II,  161. 

Negotiability, 
defined,  VIII,  7-9. 

bills  and  notes  must  contain  words  of, 
VIII,  49. 

Negotiable    Instruments,    XI,    87.     See 
Bills  and  Notes. 


Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 


1,  vni, 

2,  VIII, 

3,  vni, 

4,  VIII, 

6,  VIII, 

7,  VIII, 

8,  VIII, 

9,  VIII, 

13,  VIH, 

14,  VIII, 

16,  VIII, 

17,  VIII, 

18,  vin, 

19,  VIII, 

20,  vin, 

22,  VIII, 

24,  VIII, 

25,  Vin, 

28,  vni, 

29,  VIII, 

30,  VIII, 
32,  VIII, 

36,  VIII, 

37,  VIII, 

38,  VIII, 

39,  VIII, 

40,  vni, 

42,  vni, 

43,  VIII, 

49,  vm, 

62,  VIII, 
53,  VIII, 
55,  VIII, 

66,  vm, 
'?7,  vni, 

68,  Vin, 

69,  VIII, 

60,  Vin, 

61,  vin, 

62,  VIII, 

63,  VIII, 

64,  vni, 

65,  VIII, 

66,  vin, 
68,  VIII, 

70,  vm, 

71,  vin, 

72,  VIII, 

73,  VIII, 

74,  vm, 

75,  VIII, 

76,  VIII, 

77,  VIII, 

78,  vm, 

79,  VIII, 

80,  vm, 

81,  VIII, 

82,  -vm, 

85,  vm, 

86,  VIII, 

89,  vm, 

90,  vm, 

91,  vm, 

92,  vm, 

93,  vm, 

94,  vm, 

96,  VIII, 

97,  vm. 


26. 

34,  36. 

27,  28,  29. 

39,  40. 

55. 

41. 

42,  43,  44,  60. 

51,  87. 

56. 

74. 

128. 

64-67. 

13. 

14. 

71. 

96. 

62. 

69,  60. 

129. 

130. 

85. 


97. 

97. 

14. 

102,  103. 

86.  , 

93. 

95. 

104. 

106. 

110. 

122. 

114. 

116,  122. 

115. 

120. 

131,  132. 

132. 

131,  132,  133. 

138. 

138. 

139,  140. 

140,  143. 
137. 
146. 

146,  147. 
149,  151,  1S2. 
134,  150. 
153. 

150. 

152. 

152. 

152. 

155. 

156. 

152,  164. 

136,  164. 

108,  146. 

146. 

159. 

165. 

166. 

166. 

167. 

162. 

160. 

159,  160,  1S7. 
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Negotiable 
Section  98, 
Section  99, 
Section  100, 
Section  101, 
Section  103, 
Section  104, 
Section  106, 
Section  107, 
Section  108, 
Section  109, 
Section  110, 
Section  111, 
Section  112, 
Section  114, 
Section  115, 
Section  116, 
Section  117, 
,  Section  119, 
Section  1^0, 
Section  122, 
Section  123, 
Section  124, 
Section  125, 
Section  128, 
Section  130, 
Section  131, 
Section  132, 
Section  134, 
Section  135, 
Section  137, 
Section  140, 
Section  141, 
Section  142, 
Section  143, 
Section  144, 
Section  145, 
Section  146, 
Section  148, 
Section  149, 

fection  150, 
ection  151, 
Section  153, 
Section  161, 
Section  162, 
Section  163, 
Section  164, 
Section  186, 
Section  193, 


I  nstruments — Continued. 
VIII,  159,  160,  168. 
Vin,  168.  . 
VIII,  168. 
VIII,  168. 
VIII,  161. 
Vin,  162. 
VIII,  161. 
VIII,  i62. 
VEII,  168. 
Vm,  165. 
Vni,  165, 
VIII,  165. 
VIII,  163,  164'. 
VIII,  164. 
VIII,  164. 
Vni,  164. 
VEII,  165. 
Vin,  172,  173. 
VIII,  177. 
vm,  176. 
vm,  174. 
VIII,  174. 
VIII,  176. 
VIII,  48. 
VIII,  66. 
vni,  49. 
VIII,  76. 
VIII,  77. 
VIII.  78. 
vm,  79. 
VIII,  80. 
VIII,  81,  169. 
VIII,  81. 
Vni,  156. 
VIII,  167. 
VIII,  157. 
VIII,  157. 
VIII,  158. 
vm,  158. 
vm,  158. 
VIII,  159. 
VIII,  170. 
VIII,  83. 
VIII,  83. 
VIII,  83. 
VIII,  83. 
VIII,  148. 
Vin,  111. 


Negotiation, 

of  bills,  ifotes  or  checks,  Vtll,  88-103. 
deftned,  VIII,  85. 
by  delivery, 

doctrine  of  Smith  y.  Clarke,  VIII, 

87,  88. 
effect    of    the    Negotiable    Instru- 
ments Law,  vm,  88. 
of  paper  indorsed   in   blank  or  to 

bearer,  VIII,  86,  87. 
of     paper     originally     payable     to 
bearer,  VIII,  85,  86. 
by   indorsement   and    delivery,    VIII, 
88-103. 
paper  payable  to  order,  Vni,  88. 
indorsement       prohibiting       further, 

VIII,  97,  98. 
must     occur    before     instrument    is 
overdue,  Vm,  107,  108. 


transfer   of  paper  without  Indorse- 
ment, VIII,  103,  104. 

Negroes, 

constitutional  provisions  securing  citi- 
zenship, XI,  52,  53,  192,  193. 

text  of  fourteenth  and  fifteenth  amend- 
ments, XI,  502-504. 

Nervous  Shock,  whether  recovery  of 
damages  may  be  held  for,  II, 
24,  25. 

Neutrality,  XH,   131-135,  162,   16S,  177, 

178,  186-204. 
American  Neutrality  Act  of  1794,  XII, 
186. 
provisions  of,  XII,  187. 
relate  to  American  citizens  while 
within      territory     of     United 
States/  XII,  186. 
regnacted  with  amendments  in  1818, 

xn,  ipe. 

belligerent  cannot, 
erect   wireless   telegraph   In   neutral 

ports,  xn,  191. 
use  territorial  waters  of  neutral  for 
purpose    of    attacking    enemy, 
XII,  191. 
Declaration   of  London,  XH,   177,   192, 
193,  195-198.    See  also  Declara- 
tion of  London, 
duties  of  belligerents  with  respect  to 

neutrals,  XII,  190-192. 
duties  of  neutral  powers, 
of  abstaining   from   any  act  giving 
special  assistance  to  nation  at 
war,  xn,  188. 
part  taken  by  United  States  in  devel- 
opment of,  XII,  186. 
to  prevent  belligerent  from  making 
use  of  neutral  territory,  ports 
or  resources  in   military  way, 
xn,  189. 
goods    of   neutrals    found    on    enemy's 
vessels  during  war,  Xn,  185. 
neutral  character  of  goods  must  be 
affirmatively  proved,   XII,   185. 
international  law  relating  to,  XII,  186- 

204. 
Involves  right  of  neutrals  to  carry  on 
legitimate  commerce,  XII,  186. 
neutral  state, 
cannot, 
allow  passage  of  troops  across  its 

territory,  XII,  132. 
give  assistance  to  belligerent  gov- 
ernment, XII,  132. 
defensive    alliances    with    other   na- 
tions, XII,  132.     , 
disaTbilities  of,  Xn,  132. 
reserves    its    full    sovereign    rights, 

XII,  132. 
treaty-making  power,  of,  XII,  132. 
notice  to  neutrals  of  existence  of  war, 

XII,  177,  178. 
obligations  of  neutral  power,  XII,  189, 
190. 
not  to  advance  war  loans,  XII,  191. 
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Neutrairty,  obligations  ot— Continued. 
not   to   furnish  war  materials,   XII, 

191. 
not  to  permit, 
enlisting   or   recruiting   for   either 
belligerent  in  its  territory,  XII, 
189. 
its  ports  to  lie  used  as  naval  base, 
XII,  189. 
to  interne  military  forces  of  belliger- 
ent entering  its  territory,  Xn, 
189. 
perpetual  neutralization,   XII,   131-135. 
involves   guaranty  of  independence, 

XII,  132. 
of, 
Belgium,  XH,  131. 
inter-ocean  canals,  XII,  133-135. 
Luxemburg,  XII,  131. 
Panama  Canal,  XII,  133-135. 
Philippine  Islands,  urging  of,  XII, 

132,  133. 
Suez  Canal,  XII,  133. 
Switzerland,  XII,  131. 
regime  analogous  to,  XII,  131. 
political   treaties  respecting,   XII,   162, 
163. 
effect  of  war  on,  XIII,  178. 
power  of  Congress  to  punish  offenses 

against,  XI,  160,  489. 
principles  of,  XII,  186-188. 
codified  by  The  Hague  conventions, 
XII,  189. 
status  /Of,  implies  non-participation  in 

war,  XII,  186.  >- 

territory  of  neutral  is  inviolable,  XII,' 

190. 
transfer  of  belligerent  merchant  vessel 
to  neutral  flag  must  be  abso- 
lute and  In  good  faith,  XII,  185. 
vessels   of  neutrals   liable   to   capture, 

when,  XII,  200-202. 
warships    of    belligerents    in    neutral 
ports, 
departure  of,  XII,  189,  190. 
revletualling  of,  XII,  190. 
which  do  not  leave  port  where  they 
are  not  entitled  to  remain  may 
be  Interned,  XII,  190. 

New   Hampshire,   constitution   of,   XI, 
30,  55,  59,  60,  80. 

New  Jersey,  constitution  ot,  XI,  56. 

Newspapers, 

designation  of,   to  publish  bankruptcy 
notices    and    orders,    XII,    328, 
329. 
liability  for, 
depositing  in  mails  obscene  publica- 
tions, IX,  173. 
exemplary  damages,  IX,  170. , 
libel,  II,  235,  271. 
liberty  of  the  press  is  not  license,  II, 

271. 
regulation   of  rates   of   newsgathering 

agencies, .  XIII,   9. 
title  of,  as  trademarks,'XII,  494. 


transportation  of,  reauired  of  railroads, 

Xra,  16. 
New  Testament,  money  changers  or — 

bankers  in,  IX,  429. ' 
New  Trial, 
defined,  HI,  330. 

in  criminal  case,  in,  284,  330,  331. 
motion  for,  I,  194;  X,  28,  162,  193;  XV, 

370. 
allowed,  effect  of,  X,  193. 
argument  on,  X,  193. 
denied,  effect  of,  X,  193. 
in  actions  tried  without  Jury,  X,  162. 
remanding  cause  for,  on  appeal,  X,  205. 
New  York,  constitution  of,  XI,  59. 
Next  of  Kin, 

as  administrator,  VI,  148. 
as  guardian,  VI,  191. 
Nil  Debet,  Plea  of,  X,  119.  123. 
denies  creation  of  obligation,  X,  123. 
where  action  is  in  debt,  X,  123. 
Ninth  Amendment,  XI,  44,  600. 
Nobility,  Titles  of,  XI,  91,  93,  225,  491. 
Nolle  Prosequi, 
entry  of.  III,  307,  313. 
Nolo  Contendere, 
defined,  HI,  306. 
plea  of,  ni,  306,  307. 
Nominal  Damages.    See  Damages. 
Nominations, 
of  public  ofilcers  by, 
direct  primary,  XHI,  276. 
party  organizations,  XIII,  275-277. 
the  President  of  United  States,  Xin, 

275,  276. 
Non  Assumpsit,  Plea  of,  X,  122,  123. 
denies  that  obligation  ever  existed,  X, 

123. 
goes  to  first  element  of  action,  X,  122. 
In  action  of  assumpsit,  X,  122. 
in  action  upon  special  contract,  X,  122. 

123. 
Non  Cepit,  Plea  of,  X,  119,  123. 
Non   Compos  Mentl^.     See  Idiots;   In- 
sane Persons. 
Non  Detlnet,  Plea  of,  X,  124. 
denial  of  detention  of  goods  only,  X, 

124. 
Non  Est  Factum,  Plea  of,  X,  119,  123, 

124. 
denies   only   binding   force   of   alleged 

deed,  X,  124. 
proper  only  when  aptlon  is  founded  on 

sealed  writing,  X,  123. 
Nonfeasance, 
defined,  II,  161. 

land  occupier  liable  for,  when,  II,  162. 
'  liability  for, 

of  corporation,  m,  38. 
of  municipality,  XIII,  232,  233,  236. 
misfeasance  distinguished  from,  II,  161. 
omissions  in  the  course  of  actSng,  II, 

162,  163. 
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Non-Jury  Cases,  X,  159-163.     See  also 
Trial  of  cases  without  jury. 

Non-Navigable  Streams,  ownership  of 

bed  of,  VI,  318. 
Non-Resldent, 

attachment  of  property  of  non-resident 
debtor,   X,    436,    437.     See  also 
Attachment;  Debtor, 
service  by  publication  on,  X,  457. 
courts  cannot  brlnir  within  jurisdiction, 

XI,  318. 
garnishment  of  intangible  property  of, 

Xn,  21,  22. 
judgments  against,  X,  515,  519. 
agent  of,  X,  518,  619. 
exceptions  to  rule,  X,  517-519. 
rendered, 

in  personam,  effect  of,  X,  516. 
In  rem,  X,  515. 
views    of    United     States     Supreme 
Court  on,  X,  516,  517. 
power  of  courts  limited  to  territorial 

jurisdiction,  XI,  317. 
taxation  of,  XI,  415,  416. 

Non-Suit,  X,  181,  182,  428. 
involuntary,  X,  182. 
voluntary,  X,  181,  182." 

North  Carolina,  ratification  of  United 
States  Constitution,  XI,  40. 

^Northwest  Territory  Ordinance,  I,  158. 
Noscltur  a  Socllt,  applied  In  construc- 
tion of  clauses  in  marine  insur- 
ance, XIV,  271. 

Notaries,  acknowledgments  by,   forms 
of,  XTV,  62S,  629. 

Not  GtHlty, 
plea  of, 

for  petty  offenses.  III,  284. 

In  action  of  replevin,  X,  125. 

in  action  of  trespass,  X,  124,  125. 

in  action  of  trespass  on  case,  X,  125. 

In  action  of  trover,  X,  125. 

in  criminal  cases,  III,  306. 
Insanity  may  be  set  up  under,  III,  306. 
Statutes  of  Limitations  may  be  set  up 
under,  HI,  306. 

Notice, 

defined,  VII,  189. 

actual,  Vn,  189-192. 

constructive,  Vn,  192-198,  200,  201. 

creditor  charged  with  constructive,  of 
misconduct  of  debtor,  VIII,  273. 

effect  of,  IX,  274. 

filing  and  publication  of,  in  cause  of  ac- 
tion, X,  18,  19. 

for  appointment  of  receiver,  IX,  465. 

judicial,  of  evidence,  X,  405-408.     See 
also  Judicial  Notice. 

of  an  Infirmity  in  the  Instrument,  what 
constitutes,  VIII,  114. 

of  creditor's  acceptance   of  guaranty, 
Vin,  254-257. 

of  default  of  debtor,  VUI,  257,  258. 
a  proof  of,  VIII,  258. 


of  dissolution  of  partnership  to  former 
dealers,  IX,  351-353. 

of  motion,  form  of,  XIV,  723,  724. 

of  termination  of  agent's  authority 
necessary,  IV,  212. 

publication  of,  I,  199. 

purchaser  with,  VII,  203,  204. 

statutory  requirement  of,  in  appropria- 
tion of  water  for  beneficial  use, 
VI,  345,  346. 

to  agent,  notice  to  principal,  IV,  256, 
257. 

to  beneficiary  in  creation  savings  bank 
trusts,  vn,  258,  259. 

to  defendant, 
constructive  notice,  when,  X,  104. 
essential  to  due  process  of  law,  X, 

104. 
of  intention  to  file  cause  of  action, 

effect  of,  X,  18,  19,  103,  104. 
owner  of  fee  in  eminent  domain  pro- 
ceedings, XI,  378,  379. 

to   parties   in    Interest    in   bankruptcy 
proceedings,  XII,  294,  313,  314. 
constructive  notice  when  petition  is 
filed,  XII,  313. 

to  parties  to  an  action,  X,  69. 

to  sub-agent  when  notice  to  principal, 
rv,  257. 

waiver  of,  by  defendant,  X,  106. 

what  constitutes,  I,  188,  189. 

whether  necessWry  to  cestui  que  trust, 
vn,  255. 

Novation, 

defined,  I,  593. 

as  discharge  of  contract,  I,  505,  593, 
594. 

between  mortgagor  and  mortgagee, 
Vm,  355. 

contracts  to  the  promoters,  IX,  75. 

in  fire  Insurance,  XIV,  190. 
distinguished  from  assignment,  XIV. 
190,  191. 

in  partnership  contract,  I,  593. 

there  must  be  a,  IX,  347. 

Novelty, 

according  to  patent  law,  XII,  404-406. 
an  indispensable  requisite  of  patent- 
able Invention,  XII,  404. 
novelty  in   fact   distinguished  from, 

XII,  405. 
rejection  of  patents  for  want  of,  XII, 

404. 
test  of,   in  United  States,  XH,   405, 
406. 

Nudum  Pactum,  I,  429,  433. 

Nuisance,  I,  77,  78. 

abatement  Of,  XI,  294;  Xni,   104,   216, 

231,  358-361. 

as  justification  for  trespass,  II,  62-64. 

recognized    from    early    centuries   of 

the   common   law,   II,    62;   XV, 

324. 

action  for,  bills  of  peace,  VII,  82,  83. 

annoyance  distinguished  from,  V,  351. 

assignment  of  right  of  action  for  main- 
taining, X,  71. 
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N  ulsance — Continued. 

billiard  and  pool  rooms  as,  n,  424. 

chemical  works  as,  II,  i24. 

contagious  disease  hospitals  as,  II,  424. 

criminal  indictment  for.  III,  27;  XV,  103. 

damages  for,  XIV,  47,  48. 

decree,  VU,  53-5ff. 

development  of  the  law  of,  II,  362. 

difterence  between  coming  to  nuisance 
and  nuisance  coming  to  you,  V, 
352. 

distilleries  as,  II,  424, 

dust'  as,  II,  423. 

equitable,  VII,  51,  52. 

equity  will  not  enjoin,  when,  V,  352. 

factory  not  a,  H,  424;  V,  351, 

from  use  of  land,  II,  423,  424. 

gases  as,  II,  423. 

injunction  by  landlord  against  tenant 
lor,  VI,  260. 

injunction  suit  to  restrain,  VII,  61-56, 
219. 

jurisdiction  of  equity  to  whole  contro- 
versy, VII,  225. 

legal  obligation  to  remove,  rests  with 
one  guilty  of,  XIV,  45. 

liability  for  damages  from,  II,  423,  424. 

liability  of  corporation.  III,  38;  IX,  175. 

liability  of,  authorities,  XUI,  231,  361. 

livery  stables  in  resident  districts  as, 
II,  424. 

maintained  by  landlord  relieves  tenant 
from  rent,  when,  VI,  299,  300. 

merry-go-rounds  as,  II,  424. 

no  defense  that  defendant  committed 
nuisance  before  plaintiff  bought 
land,  V,  350. 

noises  as,  II,  424. 

odors  as,  II,  423. 

pollution  of  atmosphere  as,  II,  423. 

pounding  of  candy,  when,  V,  352. 

ringing  of  church  bells  inordinately,  V, 
350. 

scope,  XV,  41. 

slaughter-houses  as,  II,  423. 

smelting  factory,  V,  351. 

smoke  as,  II,  423. 

soap  factories  as,  n,  423. 

tanneries  as,  II,  424, 

theory  of  temporary  or  permanent 
nuisance,  XIV,  47,  48. 

trial  at  law,  VII,  52. 

varieties,  XV,  41. 

Nul  Tie!  Corporation,  Plea  of,  form  of, 
XIV,  731. 

Nul  Tie!  Record,  Plea  of,  denies  exist- 
ence of  record,  X,  124. 

Nuncupative  Wills, 

denned,  VI,  28;  XV,  220. 

apply  to  personal  property  only,  VI,  49. 

prevention  of  fraudulent  practice  in 
setting  iip,  VI,  61,  62. 

provisions  of  Statute  of  Frauds  relat- 
ing to,  VI,  62. 

Nursery  Stock,  as  trade  fixtures,  VI, 
264. 


Oatha, 

false, 
refusal   of   discharge   in  bankruptcy 
for,  XII,  295,  297. 
discrepancy  in  schedules  of  bank- 
rupt not  sufflcient  evidence  of 
false  oath,  XII,  297. 
oath    must    be    made    with    guilty 
knowledge  and   fraudulent  in- 
tent, XII,  297. 
in    bankruptcy   proceedings,    XII,    295, 
297,  318,  333. 
administered  by  referees  and  ofllcers 
authorized  to  administer  oaths, 
XII,  318. 
affirmation  may  be  made  by  persons 
opposed  to  taking  an  oath,  XII, 
318. 
oaths  of  office  of  referee,  Xn,  333. 
proof  by,  I,  105. 
suppletory,  X,  330. 

Obiter  Dictum,  I,  174. 

Objections, 

to   argument  of  opposing  counsel,    X, 

184,  185. 
to  rejection  of  evidence,  X,  184,  185. 

Obligation  of  Contracts,  XI,  93,  327-337, 

412,  413. 
as  between  private  individuals,  XI,  332, 

333. 
charter  contracts,  XI,  329-332. 
Congress  may  impair,  XI,  336,  337. 
constitutional  prohibition  against  im- 
pairing,  IX,    107,   110;   XI,    336, 

337;  XIII,  264,  265. 
contracts  by  states  for  exemption  from 

taxation,  XI,  329.  412,  413. 
judgment,  XI,  335. 
judicial  decision,  XI,  335,  336. 
public  debts,  attempt  to  annul,  XI,  327, 

328. 
remedy,  impairing  the,  XI,  333-335. 
state  legislation  impairing,  XI,  93,  327, 

491./ 
under  the  police  power  acts  may  be 

prohibited,  XI,  333. 
what  are  contracts  of  the   state,   XI, 

328,  329. 

Obligations.    See  also  Contracts, 
classification  of,  I,  363,  364. 
contractual,  I,  363,  364.  , 

delictual,  I,  363,  364. 
law  of,  I,  88,  89. 

moral,  law  does  not  undertake  to  regu- 
late, II,  139;  XV,  8. 
term  used  in  Roman  law,  I,  366. 

Obliteration,  revocation  of  will  by,  VI, 
61,  70,  74,  105,  107-109,  118,  119. 

Obscene  Literature,  III,  27;  IX,  173;  XI, 
155,  296,  297. 

Occupancy.     See  also  Adverse  Posses- 
sion. 

title  to  personal  property  acquired  by, 
IV,  6-12. 
flsh,  IV,  7. 
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Occupancy,  title  by — Continued. 
limitations  on,  by  royal  privilege,  rv, 

18-20. 
ownership   in    the   soil   imposes   re- 
straint on,  IV,  10. 
things  thrown  away  or  abandoned, 

IV,  7. 
wild  animals, 
between  trespassers,  IV,  10,  11. 
by  trespasser,  IV,  10. 
captured  In  violation  of  game  laws, 

IV,  11.  12. 
defeasible  by  escape,  IV,  9. 
pursuit  and  capture  of,  IV,  7-9. 
Occupation,  acquisition  of  territory  by, 

Xn,  136,  137. 
Occupatlc{nal  Diseases,  I,  16. 
Occupations,    municipal   regulation  of, 

Xm,  168,  179,  180,  219-221. 
Odor, 
evidence  of  an,  analyzed,  X,  279-281. 

reasoning  in,  X,  280.  281. 
Offer,    ~ 

defined,  I,  377-379. 
advertisements  as,  I,  393,  394. 
and  acceptance,  I,  376-395. 
auctioneer  at  auction  offeree,  I,  385. 
bidder  at  auction  offerer,  I,  385. 
by  letter,  I,  387,  388. 
by    telegram,    acceptance    by   mail,    I, 

380. 
communicated  to  offeree,  I,  378. 
continuing,  I,  383,  384. 
counter  offer,  I,  384,  385. 
cross,  I,  394. 
duration  of,  I,  379,  382. 
evidence  of  an,  I,  525. 
extrinsic  evidence  in  case  of  mistake, 

I,  529,  530. 
inquiry  not  an,  I,  384,  385. 
must  be, 
communicated  to  offeree,  I,  377,  378. 
intended  seriously,  I,  378. 
offerer  may  withdraw,  I,  379. 
options,  I,  380. 

order  for  goods  offer  to  buy,  I,  385,  386. 
quotation  not  an,  I,  385. 
revocation  of,  I,  382,  383,  387,  388. 
termination  of,  I,  380,  381;  VIII,  275. 
terms  of,  I,  381,  382,  386,  387. 
what  constitutes  new  offer,  I,  378. 
who  may  accept,  I,  393. 
Officer, 
justification  of,  serving  judicial  process 

for  trespass,  II,  65-68. 
may  use  force.  III,  73,  74. 
resisting  an,  in,  73. 
Officers,  I 

assignment  of  salaries,  I,  510. 
de  facto,  IX,  210. 
federal,    removal    of    suits    by    aliens 

against,  I,  329. 
of  corporation, 
duties   of   president,    vice   president, 

secretary    and    treasurer,    IX, 

209,  210. 


fraudulent  acts  of,  IX,  256,  257. 
functions   of   corporate   officers,    IX, 
208-210. 
of  courts,  I,  232. 

of  the  states,  taxing  salaries,  XI,  100. 
of  the  United  States,  XI,  3,  98,  100,  101, 

121,  226,  227,  404,  497. 
political  acts  of,  will  not  be  enjoined, 

VII,  62. 
public 
may  be  abolished,  XI,  325. 
mandamus    proceedings    against,    X, 
595-598.         See       also       Public 
Officers, 
quo    warranto    proceedings    against, 

X,  610,  611,  613,  614.     See  also 
Public   Officers. 

recovery  of  money  paid  to  secure  per- 
formance of  duty,  VII,  396,  397. 

excessive  fees,  VEI,  396,  397. 

illegal  fees,  VII,  396. 

unauthorized  fees,  VH,  397. 
sale  of  public  office,  I,  484. 
state,  when  action  against,  I,  307. 
when  an  officer  de  facto,  IX,  47,  48. 
Oil, 
petroleum, 

detached    from    ground    Is    personal 
property,  V,  311. 

in  place,  V,  311. 
pipe  lines.  Congress  may  regulate,  XI, 

146.' 
removed  from  soil  personal  property, 

IV,  3. 
Oil  and  Gas,  leases,  VI,  476,  477. 
Oklahoma, 

constitution,  XI,  24,  57. 
constitutional    limitations    on    legisla- 
tion, XI,  29. 
contract  for  sale  of  land  in,  XII,  5. 
introduction  of  law  into,  XII,  5. 
power  of  legislature  under  enabling  act, 

XI,  182. 
Oleomargarine,  XI,  141;  XII,  251. 
Oleron,  Laws  of,  XTV,  288-290. 
Open  and  Close, 

closing  argument  to  jury,  X,  187. 

waiving  of,  X,  187. 
opening  statement,  X,  172,  173,  187. 
of  defendant,  X,  173. 
of 'plaintiff,  X,  172,  173. 
right  of  state  to,  III,  323. 
right  to.  In  trial  of  civil  actions,  X,  171, 

172. 
"Open    Door,"    maintained    In    Korea 

after  annexation  by  Japan,  XII, 

128. 
Open    Shop,    strike    against,    whether 

justifiable,  II,  346. 
Operation  of  Law, 

discharge   of   contracts   by.     See   Dis- 
charge of  Contracts, 
excuses  for  non-payment  of  premiums 

of    life  .insurance    arising    by, 

XIV,  260-262.. 
surrender  by,  V,  413-415. 
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Operating  Costs, 

of  /public  service  companies,  XIII,  124, 

126,  127. 
Opinion; 
evidence,  X,  347-355.     See  also  Expert 

Testimony, 
expert,    X,    353-355.      See   also   Expert 

Testimony, 
matter  of  fact  and  matter  of, 
distinguished,  X,  349. 
no  hard  and  fast  line  separating,  X 
349. 
of  Jury, 

on  evidential  facts,  X,  347,  348. 
of  witnesses,  when  admissible  as  evi- 
dence, X,  347-355. 
representations  as  to  matters  of,  in  life 
Insurance,   effect  of,  XIV,  153, 
154. 
representations  when  expression  of,  I, 

407,  412. 
statement  of, 

distinction  between  fact  and.  III,  196. 
obtaining  property  by  false  pretense, 
ni,  196,  197. 
Opinions, 

advisory,  XI,  57,  80,  81. 
as  to  the  credit  and  pecuniary  respon- 
sibility of  a  person,  II,  210,  211. 
expression  of, 
does    not    Involve    the    assertion    of 

fact,  II,  209. 
no  tort  liability  for,  H,  209-211. 
facts  distinguished  from,  II,  209-211. 
representations  of  law  are,  II,  211. 
Option,  I,  380,  435,  436;  V,  139;  VI,  475; 

VII,  25,  26;  XIV,  618i  619. 
Order, 
bill  of  exchange  must  contain  an,  Vin, 

16-19. 
difference  between,  and  bearer  paper, 

Vin,  49,  50. 
instrument,  payable  to,  when,  VIII,  50. 
paper  payable  to, 
indorsed  In  blank,  VIII,  87,  88. 
negotiation  of,   by  indorsement  and 

delivery,  VIII,  88,  89. 
without   Indorsement,    sale   of,   VIII, 
103,  104.     ' 
pay  to  B.  Bank  or,  for  collection,  Vni, 

98,  90. 
pay  to  B,  or,  without  recourse,  VIII,  101. 
promise  to  pay  A  or,  VXII,  49. 
to  pay,  out  of  particular  fund,  Vm,  27. 
Ordinances,  Xni,  176-184,  219-222. 
defined,  XIII,  176.. 
approval  of,  XIII,  176.  i 

constitutionality  of,  XIII,  381,  382. 
enactment  of,  Xin,  176,  177,  382,  383. 
enforcing  of,  XIII,  221,  222.    ' 
essentials  of  a  valid  ordinance,   XIII, 
176-184. 
must  be, 
consistent  with  public  policy,  XIII, 

179,  180. 
fair,   general  and   impartial,   XIII, 
178. 


must  not, 

be  oppressive,  XIII,  177,  178. 
be  unreasonable,  XIH,  180,  181. 
prohibit,  XIII,  178,  179. 
what  are  reasonable  and  valid  ordi- 
nances, XIII,  181-184. 
form  of,  XIII,  176. 
passing  of,  xni,  176. 
publication  of,  Xlll,  177. ' 
recording  of,  XIII,  176. 
regulation  of,  XIII,  219,  S20,  221. 
resolutions  not  equivalent  to,  XIII,  176. 
violation  of,  XIII,  184,  221. 
Ordinary's  Courts,  VI,  186. 
Oregon,  constitution,  XI,  56,  60. 
Organization,     of     corporations.      See 

Formation;  Incorporation. 
Orphans'  Courts,  I,  332;  VI,  186,  190. 
"Original  Package"  Doctrine,  XII,  240- 

245,  250,  261. 
application  of,  XII,  240. 
to  foreign  commerce,  XII,  241,  242. 
to  interstate'  commerce,  XII,  242. 
to  prohibition  of  sale  of  cigarettes, 
XII,  243-245. 
a,  rough  rule  to  be  applied  with  reason 
and  discrimination,  XII,  250, 261. 
does  not  apply  to  package  put  up  with 
express  intent  of  evading  laws 
of  another  state,  Xn,  244,  245. 
extension  of,  XII,  242. 
good  faith  of  shipper  necessary  for  ap- 
plication of,  XII,  245. 
exemption  of  the,   from  state  laws, 

theory  of,  XII,  244. 
when  there  is  but  one  package,  XII, 
244. 
prohibition  of  sale  of  intoxicants  with- 
in state,  when  within,  XII,  248. 
tests  of.  applied  to  foreign  commerce, 

XII,  241,  242. 
Ostensible  Partners,  defined,  IX,  427. 
Ouster,  XV,  35. 
Overdue, 

negotiation  must  occur  before  Instru- 
ment Is,  Vin,  107,  108. 
when  is  a  bill  or  note  considered,  Vm, 

108. 
when  Is   installment  paper,  Vllt,   108, 

109. 
when  Is  paper  payable  on  demand,  VIII, 
109-111. 
reasonable  time,  VIII,  110,  111. 
Overt  Act,  HI,  8. 
Ownership, 

of  mortgages,  VIII,  327,  328,  337,  338. 
rights  of  mortgagee,  VIII,  327. 
rights  of  mortgagor,  VIII,  337. 
curtesy  of  husband,  VIII,  337. 
dower  interest  of  wife,  VIII,  337. 
of  personal  property,  kinds  of,  IV,  68, 

69. 
of  property  for  purposes  of  fire  Insur- 
ance, XIV,  217,  218. 
Oxford  Rules,  XII,  152,  153. 
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Oyer,    demand    of,    in    pleading,    ex- 
plained, X.  97. 

Pacl<er'i  Lien,  rv,  133. 

Panama  Canal, 

construction  of,  XI,  96. 

creation  of  a  corporation  by  Congress, 

IX,  41. 
Hay-Pauncefote   Treaty  of  1902,   pro- 
visions of,  XII,  133-135. 
neutralization  of,  XII,  133-135. 
Pan-American  Union,  XII,  170. 
Par, 
stock  issued   for  money  at  less  than 

par,  IX,  271,  272. 
value  of  stoclcs  distinguislied  from  ac- 
tual value,  IX,  217. 
Pardon, 
executive,   wipes  .out   all   liability   for 

punisliment,  X,  647. 
power  of  President   to  grant,  XI,   46, 

121,  134,  135,  310,  311,  493. 
President  cannot  grant,  XI,  134,  493. 
procedure  in  granting,  XI,  310,  311. 
Parens  Patriae,  III,  346. 
Parent  and  Ciilld.    See  also  Abandon- 
ment;   Adoption;    Custody    of 
Children;  Infants, 
child, 
as  agent  of  parent  in  contract  for 

necessaries,  IV,  192. 
custody  of.  III,  346-348,  501,  502. 
discipline  of,  II,  61;  lU,  347. 
earnings  of, 
assignment  of.  III,  351. 
belongs  to  the  foster  parent,  III,  355. 
chiid'srlghtofrecovery.  Ill,  351, 357. 
parent's  right  to,  III,  351,  352,  356. 
emancipation  of,  III,  356-359. 
injuries  to, 
assignment  to  child  by  parent,  m, 

353. 
at  common  law.  III,  353. 
damages  for, 
measure  of,  III,  352. 
recovery  of,  by  next  friend.  III, 
351,  358,  359. 
instantaneous    death    from    negli- 
gence, m,  353,  354. 
loss  of  service-rendering  capacity, 

in,  361,  352,  354. 
seduction,  III,  356,  366. 
may  avoid  a  contract  for  duress,  I, 

416. 
may  not  sue  father  for  support.  III, 

350. 
parent  is  under  no  liability  to.  III, 
362,  363. 
history  of  law,  IH,  345,  346. 
insurable  interest  of,  in  parent's  life, 

XrV,  143. 
law  of,  I,  88. 
loco  parentis, 
defined  and  explained,  VI,  184. 
teacher  considered  In,  VI,  184. 
negligence  of  parent  imputed  to  child, 
II,  192,  193. 


parent, 
abandonment  of  child,  m,  348. 
criminal  liability  for  excessive  vio- 
lence to  child,  m,  362,  '363. 
duties  of.  III.  346-359. 
insurable  interest  of,  in  child's  life, 

XIV,  142,  143. 
liability  for  tort  of  child,  VI,  363. 
may  avoid  a  contract  for  duress,  I, 

416. 
obligation  to  support  child,  m,  348- 

350;  XV,  309-311. 
punishment  of  child,  II,  61. 
restraint  of  liberty  of  child  by,  X, 
638,  639. 
unlawful,    writ   of   habeas    corpus 
against  parent  for,  X,  638. 
right  of.  III,  346-359;  XV,  311. 
to  control.  III,  346. 
to  custody,  in,  346,  347;  X,  638,  639, 

648. 
to  damages  for  injuries  to  child,  m, 

352. 
to  discipline,  in,  41,  96,  347;  X,  638. 
right  of  recovery  for,  XV,  28. 
abduction  of  child,  n,  318. 
injuries  to  child,  II,  316. 
loss  of  service  of  child,  n,  194,  195. 
seduction  of  daughter,  II,  317. 
support  of,  by  child,  form  of  agree- 
ment for,  XIV,  590,  591. 
persons  who  stand  in  loco  parentis, 
insurable  interest  of,  XIV,  143. 
relation  of.   III,   345-365;   VII,   173, 

174. 
relationship    of,    does    not    create 
agency,  IV,  182,  193. 
special    relationships,    UI,    360,    361, 

362. 
torts,   liability  of  parent  and   child, 

III,  362,  363. 
treatment  of  law  of,  ni,  341. 
Pari  Delicto,  I,  493;  VII,  138,  139. 
Parks, 

acquisition   of   property  by  municipal 
corporation  for,  Xin,  201,  227, 
228. 
buildings,  erection  of,  Xni,  228. 
construction  of,  XI,  441. 
dedication  of  land  for,  XIII,  227,  228. 
land  may  be  taken  by  eminent  domain, 

XI,  365,  366. 
legislative  control  of,  XIII,  168. 
levy  and  collection  of  taxes  for,  XIII, 

171. 
Parliamentary  Law,>XIII,  403-445. 
assemblies,  l(inds  of,  XIU,  404,  405.    See 

also  Assemblies, 
classification , of,  XIII,  403. 
clerk,  XIII,  406,  410. 
committees,  XHI,  442-444. 
common  parliamentary  law,  Xin,  403. 
determinations,  how  arrived  at,  XIII, 

409,  410. 
introdilction,  XIII,  403-412. 
Jefferson's  manual  on,  XIQ,  403. 
journal,  XIU,  410,  411. 
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Parliamentary  Law — Conttntied. 
members,  XIII,  404,  405,  411,  412,  440, 

441. 
minutes,  the,  XIII,  410,  411. 
motions,  XIII,  415,  417-440. 

adoption  of,  XIU,  41S,  419. 

''Are  you  ready  for  the  question?" 
XIII,  418. 

debate  upon,  XIII,  417. 

for  the  orders  of  the  day,  Xm,  432. 

for  the  previous  question,  XIII,  421, 
423,  424. 

how  put,  XIII,  418,  419. 

Incidental  motions,  Xni,  433-436. 

maklnir  of,  XIII,  415,  416. 

modifying  of,  XIII,  417. 

on  disagreeing  action,  XIU,  438,  439. 

privilege,  question  of,  XIII,  431,  432. 

privileged  motions,  XIII,  429-432. 

rejection  of,  XIII,  418,  419. 

relating  to,  XHI,  426,  435,  436.      / 

required  to  be  in  writing,  XIII,  415. 

rules  relating  to,  XIII,  440,  441. 

seconding  of,  XIII,  417. 

special  motions,  XIII,  437-439. 

subsidiary  motions,  XIU,  421-428. 

to  adhere,  XIII,  439. 

to  adjourn,  XIII,  429,  430. 

to  amend,  XIII,  425-428. 

to  commit,   refer  or  recommit  to  a 
committee,  XIII,  421,  422,  425. 

to  fix  the  time  of  adjournment,  XIII, 
430,  431. 

to  Insist  and  ask  for  a  committee  of 
conference,  XIII,  439. 

to  lay  on  the  table,  XIII',  421-423. 
not  amendable,  or  debatable,  422. 
to  a  certain  time,  XIII,  424,  425. 

to  postpone, 
indefinitely,  Xni,  424. 

to  recede  and>concur,  Xin,  439. 

to  reconsider,  XIU,  437,  438,  440. 

to  strike  out,  XIII,  427,  428. 

to  suspend  rules,  XIII,  435. 

to  take  recess,  XIII,  431. 

voting   on,    XIII,    418-420.     See   also 
"voting,"  post. 

withdrawal  of,  XIII,  418,  435. 
order  of  business,  XIII,  407,  409,  413- 

420. 
order  of  the  day,  XIII,  432. 
organization  of  assemblies,  XIII,  404- 

407. 
origin  of,  XIII,  403. 
petitions,  XIII,  416. 
point  of  order,  XIII,  416,  433-435,  440. 
presiding  officer,  XIII,  405,  410. 
questions, 

adoption  of,  XIII,  418,  419. 

"Are  you  ready  for  the  question?" 
XIII,  418. 

how  put,  XIII,  418,  419. 

"main  question,"  defined,  XIII,  418. 

of  consideration,  XIII,  433. 

of  order,  XIII,  433,  434,  435. 

of  privilege,  XIII,  431-432,  440. 
quorum,  XIII,  407-409. 
reading  of  papers,  XIII,  435. 


recording  officer,  XIII,  405,  410. 
seconding  of  motions,  XIII,  417. 
suspension  of  rules,  Xni,  435. 
the  "floor,"  XIII,  414-416,  440. 
voting, 
on  motions,  Xm,  418-420. 

Parliaments,  ^f  Tinners  of  Devon  and 
Cornwall,  VI,  395. 

Parol  Contracts,  I,  368,  464,  621,  522. 

Parol  Evidence, 
admissibility  of, 
rule   operates   in   favor  of   principE^ 

and  third  party,  IV,  255. 
to  charge  principal,  IV,  236,  254,  255. 
inadmissibility  of, 
on  Instrument  signed  and  sealed  by 
agent  on  behalf  of  undisclosed 
principal,  IV,  255. 

Parol  Evidence  Rule,  X,  370-375. 
applied  to  parol  waivers  of  rights  under 
an  insurance  policy,  XIV,  177- 
179. 
in  contracts,  I,  523,  624. 
parol  evidence  not  within  rule, 
to  explain  alteration,  X,  373. 
to  show, 
contract  to  be  Ineffectual,  X,  371. 
failure  or  lack  of  consideration, 

X,  371. 
how  expressions  are  affected  by 
extrinsic  circumstances,  X,  375. 
real  purpose  of  contract,  X,  373. 
substitution   of   new    agreement, 

X,  372. 
the    meaning    of    expressions    in 

instrument,  X,  376. 
whole  bargain,  X,  372. 
parol  evidence  within  rule, 
to  show, 
collateral   agreement,  X,   372. 
custom,  X,  372,  373. 
in  wills,  X,  373-375. 
reason  for,  X,  376. 

words  omitted  from  will  capnot  be 
added  by  parol  evidence,  X, 
373,  374. 
"parol,"  use  of  word  distinguished 
from  use  of  word  "oral,"  X, 
370. 
rights  of  insured  where  eourt  upholds 

parol  evidence  rule,  XIV,  178. 
scope  of,  X,  370. 
written  instruments  may  bo  excluded 

by,  X,  370. 
Parties,  VII,  458-460. 
alteration    of    number   or    relation    of, 

VIII,  175. 
capacity  of,  XII,  80-82. 
incapacity  inflicted  as  penalty,  XII, 

81. 
slavery,  Xn,  80,  81. 
to  sue  determined  by  law  of  forum. 

XII    82 
to  testify',  XII,  81,  82. 
defendant,  X,  5,  72,  149,  150.    See  also 
Defendant. 
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Parties — Continued. 
discharge  of,  secondarily  liable, 
act     which     discharges     instrument, 

VIII,  176. 
agreement   to   extend   time   of  pay- 
ment, VIII,  177. 
cancellation    of    signature    of   party 

secondarily  liable,   VIII,   176. 
discharge  of  prjor  party,  VIII,  176. 
failure    to    give    due    notice    of    dis- 
honor, VIII,  159. 
failure  to  make  proper  presentment, 

Vni,  145. 
release  of  principal  debtor,  Vni,  176. 
valid  tender  of  payment,  VIII,  176. 
names  of,  should  be  correctly  set  forth 

in  praecipe,  X,  147,  148. 
plaintiff,  X,  5,  71:  72,  148-150.    See  also 
Plaintiff, 
joint  plaintiffs,  who  may  be,  X,  149, 

150. 
natural  person  as,  X,  148. 
who  should  be,  X,  148,  149. 
"probing  conscience  of,"  In  equity,  ex- 
plained, X,  220. 
to  action  at  law,  X,  5,  69-76,  81,  86,  87. 
certainty  as  to  names  of,  in  plead- 
ings, X,  81,  86,  87. 
defendant,  defined,  X,  5. 
executor  as  party,  X,  70. 
for  tort,  X,  72-74. 
all  defendants  must  answer  as  to 

their  interest,  X,  73. 
separate  actions,  X,  73. 
joint  and  several  rights  and  liabili- 
ties of,  X,  71,  72. 
misjoinder  and  nonjoinder  of,  X,  74- 
76,  150,  182. 
at  common  law,  effect  of,  X,  74. 
may  be  taken  advantage  of, 
by  demurrer,  when,  X,  74. 
by  motion  in  arrest  of  judgment, 
X,  74. 
no  liability  for  failure  to  take  ad- 
vantage of,  X,  75. 
non-suit  on  account  of,  X,  182. 
of  defendant,  effect  of,  X,  150. 
of  plaintiff,  effect  of,  X,  150. 
under  codes  of  procedure,  effect  of, 
X,  74. 
names  of,  X,  70. 
necessity  for,  X,  4,  5. 
notice  to,  X,  '69. 

on  assignment  of  contract,  X,  70. 
plaintiff  defined,  X,  5. 
real  party  in  interest,  X,  70. 
to  action  in  equity,  X,  223-229. 
aliens  as,  X,  223,  224. 
amendment  to  bill  to  include  proper, 

X,  271. 
classes  of,  X,  227,  229. 
formal  parties,  X,  227. 
idiots  and  lunatics  as,  X,  224,  225. 
indispensable  parties,  X,   227. 
infants.     See  also  Itffants. 
as  defendants,  X,  226,  226. 
as  plaintiffs,  X,  225. 
insane  persons  as,  X,  224,  225. 


in  federal  courts,  X,  227. 

joinder  of,  X,  226-229. 

married  women  as,  X,  224,  225. 

misjoinder  or  nonjoinder,  X,  246,  247. 

necessary  parties,  X,  227,  228. 

numerous  parties,  who  could  not  be 
joined  without  delay,  need  not 
be  joined,  X,  228,  229. 

out  of-  jurisdiction  of  court  need  not 
be  joined,  X,  228,  229. 

proper  parties,  X,  227. 
to  contract, 

acting  upon  a  misrepresentation,   I,  . 
409. 

aliens,  I,  475,  476. 

an  essential,  I,  365. 

capacity  of,  I,  469-478. 

convicts,  I,  477. 

corporationSi  I,  469,  477. 

habitual  drunkards,  I,  475. 

identity  of,  I,  401,  527. 

incapacity  of,  I,  469. 

in  case  of  a, 
contract  with  agent  of  undisclosed 

principal,  I,  401. 
general  offer  of  reward,  I,  401. 

infants,  I,  469-473. 

injured  by  fraud,  I,  414. 

intention  of,  I,  535,  552. 

married  women,  I,  473,  i,Ti. 

misrepresentation  by,  I,  409,  410. 

must  be  capable  of  contracting,  I, 
469. 

must  consist  of  two  or  more  persons, 
I,  365. 

one  cannot  make  a  contract  with,  I, 
365. 

partnership,  I,  469. 

persons  mentally  deficient,  I,  474,  475. 

professions,  I,  477. 

real  party  in  interest,  I,  501. 

rights  of,  I,  587. 

seamen,  I,  475. 

spendthrifts,  I,  475. 
to  crime.  III,  48-58. 

accessory,  m,  53,  54-56. 

accomplices,  III,  51-53. 

principal.  III,  48-51. 
trustee  as  party,  X,  70. 
under  codes  of  procedure,  X,  73. 
warranty  of  seller  of  bill  or  note,  ca- 
pacity of,  vm,  143,  144. 
who  may  be,  X,  69. 
Partltron, 

defined,  V,  513;  XV,  189. 
accounting  on,  V,  614,  515. 
a     method     constituting     involuntary 

transfer,  V,  513. 
by  sale  of  land,  V,  613,  515. 
coparceners  entitled  to,  V,  513. 
joint  tenants  and  tenants  in  common, 

V,  513,  514. 
nature  of,  V,  513. 

of  land,  Vn,  91-94,  99;  XIV,  697,  698. 
of  personal  property,  in  equity,  VII,  94. 
owelty  of,  V,  514,  515. 
suits,  I,  305. 
who  is  entitled  to,  V,  513,  614. 
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Partners, 

actions  against  partners.    See  Actions, 

against  partners, 
actions    between,    and    tlilrd    persons. 
See  Actions,  between  partners 
and  third  persons, 
actions  between.    See  Actions,  between 

partners, 
as  agents,  IV,  175,  186,  188. 
as  principals  in  agency,  IV,  185,  186, 
188. 
joint  principals  when,  IV,  188. 
assets,  distribution  of,  among,  IX,  377. 
cannot,  IX,  333,  367,  368. 
carry  on  business  of  partnership  for 

private  advantage,  IX,  368. 
convey  their  shares,  IX,  333. 
use  directly  or  indirectly  the  partner- 
ship assets  for  own  benefit,  IX, 
367,  368. 
claim  against  estate  of  co-partner,  IX, 
388,  389.  . 
partner  cannot  recover  if  there  are 
firm  creditors,  IX,  388. 
compensation   of.     See   Compensation, 

of  partners, 
contract  of,  creating  partnership.    See 

Contract,  of  partnership, 
creditors  of  a  partner,  IX,  381,  382. 
bill  of  accounting  in  equity,  IX,  381. 
legal  remedies  of,  IX,  379-381. 
criminal  acts  of,  IX,  364. 
duties  of,  IX,  366-377. 
as  agent  of  every  other  partner^  IX, 

367. 
as  between  themselves,  IX,  366-377. 
majority  must  act  in  good  faith  for 

,  benefit  of  whole,  IX,  370. 
to  conform  to  partnership  agreement, 

IX,  366,  367. 
to  observe  good  faith,  IX,  367,  368. 
t6  use  care  and  skill,  IX,  368,  369. 
for  negligence  partner  liable  to  co- 
partners, IX,  369. 
fiduciary  relation  of,  VII,  133,  174. 
if  one  partner  becomes  bankrupt  or  in- 
solvent, IX,  389,  390. 
Incoming  partner,  IX,  346, 
infant  as,  IX,  316,  417. 
insane  persons  as,  IX,  317,  318. 
insurable  Interest  of  partner  in  life  of 

co-partner,  Xrv,  144. 
judgment  against,  IX,  378,  379. 
kinds  of,  IX,  426,  427. 
liability  of, 

for  debts,  IX,  308,  343. 
in  contract, 
commencement  of,  IX,  346-348,  349. 
each  partner  personally  liable  for 

full  amount,  IX,  345. 
execution  of  judgment  against  one 

partner,  IX.  345. 
no  agreement  made  between  part- 
ners effective,  IX,  345. 
termination  of,  as  to  future  trans- 
actions, IX,  360,  351. 
by  death  of  partner,  IX,  351. 
by  operation  of  law,  IX,  351. 


termination  of,   as  to  past  trans- 
actions, IX,  349,  350. 
creditors     may    release    one    or 

more  partners,  IX,  349,  360. 
discharge  by  judgment,  IX,  360. 
upon  payment,  when,  IX,  349. 
In  tort,  IX,  353,  354,  363,  364,  372,  421. 
Joint  and  several  liability  of,   IX, 

353,  354,  3!63,  364. 
what  constitutes  particular  acts  of 
a  partner  to  subject  all  part- 
ners  to  liability.   IX,   364,   363, 
364. 
to  co-partner  for  secret  profits,  IX, 

372. 
unlimited,  IX,  421. 

upon  decease  of  partner.    See  Death, 
of  partner. 
Hen  of,  IX,  375-377. 
on  partnership  efifects,  IX,  376,  377. 
priority  of,  to  mortgage  lien,  IX,  376. 
married     women     as.       See     Married 

Women, 
may  buy  firm  property  under  receiver- 
ship, IX,  477. 
may  retain  individual  property  on  en- 
tering   into    partnership,     IX, 
330. 
nature  of,  IX,  333. 
obligation  of,  is  joint,  DC,  378. 
person  who  holds  himself  out  as,  IX, 

.  323. 
powers  of  the.     See  Powers,  of  part- 
ners, 
ratification    of    unauthorized    act"  of 

agent  by  partner,  IV,  199. 
relationship  of,  IV,  176,  186. 
retiring  of,  I,  593;  IX,  346,  348,  349. 
liability  of,  to  creditors,  IX,  348,  349. 
may  make  contract  with  creditors  re- 
leasing, IX,  348. 
really   a   dissolution  of  partnership, 
IX,  346. 
right  of  contribution  of,  VII,  412. 
right  of,  to  bind  their  co-partner,  IX, 

346,  371,  372,  373,  374. 
when  relationship  of  partners  creates 

trust,  vn,  128. 
who  can  be,  IX,  315-319. 
wills  of,  I,  204. 
aliens,  IX,  318. 
corporations,  IX,  319. 
infants,  IX,  315-317. 
lunatics,  IX,  315-317. 
married  women,  IX,  318,  319. 
winding  up  of  partnership,  IX,  337. 

Partnership.    See  also  Partners, 
definitions  of,  IX,  296-298. 
accidental,  title  to  property  by,  IV,  33. 
action  against, 

depends  on  law  of  forum,  Xn,  79. 

joinder     of     partners     unnecessary, 
when,  X,  229. 
action    between    firms    with    common 

partner,  IX,  396. 
action  between  partners  and  third  per- 
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sons.      See    Actions,    between 
partners  and  third  persons, 
action  between  partners.    See  Actions, 

between  partners, 
action  by,  for  defamation,  II,  234. 
after  dissolution,   by  holding  out,  IX, 

322. 
an  association  of  individuals,  IX,  294, 

295. 
appointment  of  receiver  of  a,  IX,  463. 
articles, 
for  admission  of  new  partner,  form 

of,  XIV,  620,  621. 
of  co-partnership   between  lawyers, 

form  of,  XIV,  621,  622. 
of  co-partnership,  form  of,  XIV,  619, 
620. 
as  principal  in  agency,  TV,  185,  186. 
assets  of.     See  Assets,  of  a  partner- 
ship, 
a  status,  IX,  295. 

as  to  third  parties,  IX,  298,  299-301. 
bankruptcy  of  a,  XII,  278-281. 
act  of  banljruptcy  of  one  partner  as 
to    partnership   property,    XII, 
278,  279. 
death  of  partner,  effect  of,  XII,  279. 
Insanity  of  partner,  effect  of,  XII, 

279. 
test  whether  act  becomes  that  of 
firm,  XII,  278,  279. 
discharge  from  bankruptcy  of  indi- 
vidual  partners,    effect   of,    on 
debts    of   co-partnership,    XII, 
280. 
petitions  in  bankruptcy,  XII,  279,  280, 
315. 
where  one  partner  objects  to  join- 
ing, XII,  280,  315. 
where  firm  has  no  assets,  XII,  280. 
between  aliens,  IX,  318. 
during  peace,  IX,  318. 
during  war,  IX,  318. 
between  belligerents,  dissolved  by  war, 

XII,  180. 
by  estoppel,  IX,  298. 
by  holding  out,  estoppel,  IX,  322,  323. 
by  operation  of  law,  IX,  298,  299. 
profit-sharing  test,  IX,  299-302. 
capital  of  the,  IX,  320  332,  333. 
certificate  of,  form  of,  XIV,  622. 
chattel    mortgages   may   be    taken'  in 

name  of,  IX,  328. 
classification  of,  IX,  421-427. 
clerk  who  receives  part  of  his  salary  in 

profits,  rx,  299,  300. 
codification  of  law  of,  I,  71. 
confused  state  of  law  of,  IX,  294,  295. 
contract,    creating.      See    Contract,    of 

partnership, 
contract  of, 

act  of  doing  business  under,  creates 

partnership,  XII,   66. 
does  not  of  itself  create  partnership, 

XII,  66. 
infant  as  partner,  ni,  398,  399. 


conveyance  of  real  estate  by  a,  IX,  328, 
329. 

corporation  and  a,  IX,  139. 

corporation  distinguished  from,  IX,  4-7. 

corporation  may  not  enter  into,  IX, 
139-141,  319. 

creation  of  a.  See  Creation,  of  a  part- 
nership. 

c^'editors  of  a,  VH,  99.  See  Creditors, 
of  a  partnership. 

definition,  IX,  293-310. 

deposits  in  the  account  of  the,  IX,  444. 

dissolution  of,  VI,  1«7;  VII,.  107;  X,  229  r 
Xrv,  622.  See  Dissolution  of 
partnership. 

distinguished  from,  IX,  307-310. 
corporations,  IX,  307,  308. 
joint  ownership,  IX,  307,  309,  310. 
other  relations,  IX,  307-310. 
voluntary  associations,  IX,  307-309. 

doctrine  of  Waugh  v.  Carver,  DC,  299- 
301. 

during  middle  ages,  IX,  293. 

engrafting  of  the  law  of,  IX,  294. 

entity  of,  IX,  294,  295. 

formed  for  purpose  of  trade,  IX,  297,. 
298. 

formed  to  deal  with  real  estate,  IX,. 
313,  314. 

funds  of,  IX,  334. 

garnishment  of  partner,  X,  485. 

Insolvency,  accounting  in  equity,  VH^ 
99. 

in  the  hands  of  committee  of  creditors,. 
IX,  301. 

joint  ownership.    See  ?oint  Ownership. 

kinds  of  partners.  See  Partners,  kinds, 
of. 

land  of,  V,  239,  240,  299,  300. 

landlord  and  tenant,  relation  of,  dis- 
tinguished from,  VI,  225,  226. 

law  of  place  where  act  of  partnership' 
takes  place  determines  crea- 
tion of,  XU,  66. 

liability  of,  IX,  54,  55,  342-345,  353,  354, 
363,  364.    See  also  Partners,  lia- 
bility of. 
in  contracts,  IX,  342-345. 
in  tort,  IX,  353,  354,  363,  364. 
is  joint;  liability  of  partners,  IX,  343.. 
nature,  extent  and  duration  of,   IX, 

342-345. 
where  doctrine  of  de  facto  corpora- 
tions does  not  exist,  IX,  54,  65. 

limited.    See  Limited  Partnership. 

married  women  as  partners.  See  Mar- 
ried Women. 

may  be  adjudged  bankrupt,  I,  299. 

mining,  VI,  477. 
differs    from    ordinary    partnership, 
how,  VI,  477. 

must  sue  and  be  sued  in  name  of  its 
partners,  IX,  308. 

mutual  agency  as  test  of  partnership,, 
rx,  301,  302,  307. 

name  of  the.  6ee  Name,  of  partner- 
ship. 
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national  bank  has  no  power  to  take  In- 
terest in,  rx,  441. 

not  a  separate  legal  beinir.  IX,  342. 

one  person  cannot  carry  on  a,  IX,  297. 

palrtners  of.    See  Partners. 

powers  of  the.  See  Powers,  of  part- 
ners. 

property  of.  See  Property,  of  partner- 
ship. 

realty  of  the,  IX,  334,  335,  336. 

rests  on  mutual  consent,  IX,  311,  312. 

rules  of,  IX,  293,  294. 

settlement  of  interest  of  deceased  part- 
ner by  administrator,  VI,  167. 

sources  of  the  law,  IX,  293,  294. 

specific  performance  not  granted  to 
enforce  agreement,  IX,  400. 

stealing:  by  one  partner  of  goods.  III, 
166. 

termination  of.  See  Dissolution,  of 
partnership. 

theories  of,  IX,  295. 

to  deal  in  real  estate,  IX,  361. 

true,  IX,  298. 
distinguished    from    partnership    by 
estoppel,  IX,  298. 

under  receivership,  either  partner  may 
buy  in  firm  property,  IX,  477. 

under  Roman  law,  IX,  293. 

unjust  to  force  people  against  will 
into,  rx,  311. 

various  conceptions  or  theories  of,  IX, 
295. 

winding  up  of,  IX,  337. 

when  relation  creates  a,  constructive 
trust,  Vn,  128. 

Party  Walls,  easement  for,  form  used 
in  creating,  V,  391-393;  XIV, 
639-641. 

Passengers, 

acceptance  of,  by  carrier,  XIII,  45,  46. 
baggage  of,  c£irrier  required  to  carry 

free,  Xm,  76,  77. 
desiring  to  sell  wares  aboard  a,  train, 

XIII,  26. 
duty  of  carrier,  XIII,  22-23,  27. 
ejection  of,   from  trains,  XIII,  63,  54, 

57,  60,  61. 
fare  of,  Xm,  38'-40,  57,  68,  59,  60. 
Injury  to,  liability  of  carrier  for, 
by, 
fellow  passengers,  Xin,  70. 
mob  violence,  XIII,  71. 
servants,  XIII,  62,  68,  69. 
third  persons,  XIII,  69,  70. 
carrier  not  an  insurer  against  per- 
sonal injuries,  XIII,  74,  75. 
due  to  lack  of  protection  under  spe- 
cial   circumstances,    XIII,    70, 
71,  72,  74. 
intending  passenger,  XIII,  34,  35. 
mistake  of  first  conductor  in   collect- 
ing    or     wrongfully     punching 
ticket,  XIII,  60,  61. 
one  riding  on  freight  considered  pas- 
senger, when,  XIII,  48,  49. 


on  vessels, 
injuries  to,  XIV,  296,  297. 

causing  death,    liability   for,    XIV, 

297. 
from  collision  of  vessels,  procedure 

against  either  vessel,  XIV,  297. 
persons  not  considered  as,  XIII,  47,  48. 
protection  of,  Xni,  67,  68. 
setting  down  of,  XUI,  97,  98. 
Passive  Trusts, 
defined,  VII,  120,  121,  283. 
abolished  by  statute  in  certain  states, 

VII,  284. 
could  not  exist  under  the   Statute  of 

Uses,  VII,  284. 
effect  of  legislation  on,  VII,  283,  284. 
of  personal  property,  VII,  284. 
of  real  property  rare  In  America,  VII, 

284. 
possession  of  trust  property  in  bene- 
ficiary, VII,  382. 
use  the  predecessor  of  the  modern,  VII, 

283. 
Passports, 
issuance  of, 

to  citizens,  XH,  147,  148. 

to  foreigners  who  have  declared  their 

Intention    to    become    citizens, 

Xn,  147,  148. 
Patent  Office  of  United  States, 
duties  of,  XII.  423. 
employees  of,  cannot  make  application 

for  patents,  XII,  422. 
examinations  of  applications  for  pat- 
ents, XII,  423,  424. 
annual  number  of,  XII,  423. 
effective  examinations,  how  secured, 

XII,  423. 
routine  of,  XII,  423. 
examiners  in,  XII,  423,  433-435. 
issuance  of  patents  in,  XII,  423. 
organization  of,  XII,  423. 
practice  in,  XII,  423. 
settlement   Of   disputes   between   rival 

claimants  in,  XU,  423. 
Patents,  XII,  367-449,  472. 
defined,  IV,  31;  XII,  472. 
abandonment  of,  XII,  417-421.    See  also 

Abandonment,  of  patents, 
actions, 

for  infringement,  XII,  445-i447. 
at  law,  XII,  446. 
in  equity,  XH,  446,  447. 
jurisdiction  of  federal  courts,  I,  206, 

222,  226,  229,   282,  291-293,   318; 

Xri,  446. 
agreement  for  sale  of,  form  of,  XIV, 

591,  692. 
a  monopoly,  I,  488,  489. 
application  for,  in  United  States,  XII, 

375-422-435.     See  also  Applica- 
tion, for  patents, 
as  incorporeal  nroperty,  IV,  6. 
assignment  of   XII,  422,  423,  441.     See 

also  Assignment, 
after  issuance  of  letters,  form  of,  XIV. 

602. 
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before    issuance    of   letters,    form   of, 

XIV,  601,   602. 
caveat,  defined  and  explained,  XII,  425. 

See  also  Caveat, 
constitutional  authority  for,  In  United 
States,    XI,    42,    157,    489;    XII, 
378-387.       See     also     Constitu- 
tional Law,  United  States, 
contracts    relating    to,    jurisdiction    of 

state  courts  in,  XII,  445. 
decisions  of  Commissioner  of  Patents, 

I,  318. 
disclaimers,  XH,  437,  438. 
discovery  as  used  in  patent  law,  XII, 

380,  381. 
essential  idea  of,  XII,  429. 
estoppel    between    assignee    and    as- 
signor, VII,  498. 
examination  of  article  prior  to  grant- 
ing of  patent, 
in  the  United  States,  XII,   376,   423, 

424,  433,  434. 
not    required    in    Belgium,    France, 
Great    Britain    prior    to    1875, 
Italy,  Spain,  XII,  376. 
required  in  Austria,  Australia,  Ger- 
many, Great  Britain  since  1875, 
Norway  and  Sweden,  XII,  376. 
exclusive   use  and  profit  of  Invention 

or  process  by,  IV,  31. 
expiration  of,  XII,  533,  534. 
effect  of  unfair  use  of  color  on  article 
on  which   patent  has  expired, 
xn,  533,  534. 
trademark  is  thrown  open  to  public 
use;  XII,  533,  534. 
for, 
art,  XII,  390,  391.    See  also  Art. 
composition  of  matter,  XII,   397-399, 
403.     See  also   Composition  of 
Matter, 
designs,  XII,  399-402,  433.     See  also 

Designs, 
improvements,  XII,  402-404. 
machines,  XII,  393-395.    See  also  Ma- 
chines, 
manufactures,  XII,  395-397.    See  also 

Manufactures, 
processes,     XII,     391-393.      See    also 
Process,  of  manufacturing,  pat- 
ent for. 
foreign,  XII,  420,  421. 
effect  of  failure  to  make  application 
under  Act  of  1903,  XII,  420,  421. 
grant  of  letters  patent,  XII,  436. 
grant  of  patent,  XII,  441. 
growth  of,  in  United  States,  XII,  377. 
history    and    development    of   law    of, 

XII,  367-377. 
in  England, 
exclusive  grants, 
conferred     on    inventors     of    new 
methods  of  manufacture,  XII, 
372,  380. 
for  purpose   of  raising  money  for 
royal  exchequer,  XII,  372. 


to   individuals   or  corporations   to 
manufacture,    sell    or    deal    in 
any  common   commodity,   XII, 
372,  380. 
to  royal  favorites,  Xn,  372. 
kinds  of.  xn,  372. 

strictly  construed  by  I^nglish  courts 
until  recently,  XII,  373. 
Infringement  of,  VH,  56,  57,  58,  99,  219; 
XII,  395,  442-444.     See  also  In- 
fringement, of  patents. 
Interferences,  XII,  435,  436. 
in  United  States,  XII,  374. 
Act  of  1790,  XII,  375,  389. 

authorized  patents   "for  any  use- 
ful   art,    mantifacture,    engine, 
machine,    device,    or   Improve- 
ment thereon,"  XII,  389. 
Act  of  1793,  XII,  389. 

describes      patentable      invention, 
XII,  389. 
Act  of  1836,  XII,  375,  376. 
authorized  appointment  of  commis- 
sioners and  examiners  of  pat- 
ents, XII,  375. 
Act  of  1842,  xn,  389. 
authorized    patent    for    "any    new 
and  original  design,"  XII,  389. 
colonial  patents,  XII,  373,  374. 
to    James    Watt    for    perfection    of 

steam  engine,  XII,  374. 
under  Revised  Statutes  as  amended 
in  1897  and  1902,  XII,  389,  390. 
Inventions,  defined  and  explained,  XII, 
367,    380-386,    390,    404-406,    412, 
413.      See  also  Inventions. 
Issuance  of, 
by  states  if  there  was  no  federal  law 

of  patents,  XII,  379. 
in  United  States, 
examination   of  application  before 

issuance,  XII,  423,  424. 
form  of  grant,  XII,  436. 
term  of  grant,  XII,  436. 
to    inventor    or    assignee    of    In- 

,    ventor,  XII,  380, 
without  investigation  under  Act  of 
1790,  Xil,  375. 
knowledge  and  prior  use  of,  effect  of, 
XII,  406-408. 
judgment  of  Circuit  Court  of  Appeals 

final,  I,  261. 
jurisdiction  of  courts  in  patent  cases, 

XII,  445-448. 
law  of,  XII,  367-499. 
design  of  the,  XII,  385,  386. 
origin  of,  XII,  370. 
letters  patent, 

in  England,  XII,  371,  372. 
in  United  States,  XII,  372. 
land  patents  distinguished  from,  XII, 
372. 
licenses  in  use  of,  XII,  442.     See  also 
Licenses,  in  the  use  of  patent, 
literae  clausae,  XII,  371,  372. 
literae  patentes,  XII,  371. 
non-use  of  not  considered  as  abandon- 
ment, XII,  420. 
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notice  of,  XII,  437. 
penalty  lor  stamping  unpatented  ar- 
ticle, XII,  437. 
to  be  stamped  on  all  patented  arti- 
cles, XII,  437. 

novelty  according  to  patent  law,  XII, 
404-406.     See  also  Novelty. 

of  mining  claims,  VI,  471-473.  See  also 
Mines  and  Mining,  patents. 

paper  patents, 
defined,  Xn,  416. 

actions  on,  question  of  utility  diffi- 
cult in,  XII,  406. 

patentable  inventions,  defined  and  ex- 
plained, XII,  367,  380-386,  390. 
See  also  Inventions. 

power  to  grant  conferred  on  national 
government,  XI,  85,  88;  157. 

practice  in  patent  law,  XII,  369,  370. 

property  In,  nature  of,  XII,  441. 

reissues  of,  XII,  438-440.  See  also  Re- 
Issue,  of  patents. 

requisites  of,  xn,  388-421. 

rights  of  a  patentee  in,  I,  83,  488. 

sale  of  patented  article,  right  of  pat- 
entee to  impose  restrictions, 
XII,  444. 

system  of,  basis  of,  XII,  369. 

taxes  on, 
in     Australia,     Belgium,     Denmark, 
Germany,  Great  Britain,  Italy, 
Norway,    Russia,   'Spain,    Swe- 
den, Switzerland,  XII,  376. 
none  in  United  States,  XII,  377. 

term  of,  in  United  States,  XII,  375,  379, 
436,  472. 
discretion  of  Congress  in  respect  to, 
XII,  379. 

trademark  distinguished  from,  XII,  472, 
473. 

transfer  of,  XII,  440,  441.  See  also  As- 
signment, of  patent  rights;  Li- 
censes, in  the  use  of  patent. 

treaties  respecting, 

effect  of  war  on,  XII,  178. 

United  States  may  sue  to  cancel,  I,  292. 

validity  of, 
presumption    of,    in    United    States, 

XII,  377. 
working  of, 

not  required  in  United  States,  XII, 
376,  377. 

required  in  Austria,  Australia,  Bel- 
gium, France,  Germany,  Italy, 
Norway,  Russia,  Spain,  Switz- 
erland, XII,  376. 

Pauper, 

domicile  of,  XII,  10. 
duty  of  miinicipal  corporation  to  care 
for,  XIII,  280. 

Pawnbrokers, 

delivering  possession  of  valuables  to, 

constitutes  a  pledge,  IV,  116. 
municipal  licensing  of,  Xni,  219. 
ordinance  requiring  report  on  property, 

XIII,  183. 


"pawn"  another  name  for  pledge,  IV, 

138. 
regulation  of,  XI,  297. 

Payee, 

admission  by  maker  and  acceptor  of 
existence  of,  Vni,  132-134. 

alternate,  Vni,  44,  45. 

fictitious,  VIII,  51-54. 

"floating,"  VIII,  45. 

holder  of  an  office  for  time  being,  VIII, 
45-47. 

Impersonal,  VIII,  54. 

indorsement  where  Instrument  is  pay- 
able to  two  or  more  payees, 
Vin,  93. 

must  be  certain,  VIII,  41-43. 

name  of,  not  purporting  to  be  the  name 
of  anyone,  VIII,  54. 

need  not  be  named,  Vni,  43. 

of  a  bill  of  exchange,  VIII,  4. 

of  a  check,  VIII,  5. 

of  a  promissory  note,  VIII,  6. 

who  may  be,  VHI,  43,  44. 

Payment, 

by  principal  debtor  releases  surety  and 

guarantor,  VIII,  238,  239. 
discharges  lien  and  'pledge,  IV,  165. 
of  bills  and  notes, 
after  death,  VIII,  38. 
discharge  by,  VIII,  172,  173. 
on  demand,   when  convenient,  VHI, 

40,  41. 
payable  to  bearer,  VIII,  43,  50,  51. 
payable  to  the  order  of  the, 
drawee,  VIII,  42. 
drawer,  VIII,  42. 

holder  of  an  office  for  th6  time  be- 
ing, Vin,  42. 
one  or  some  of  several  payees,  VTII, 

42. 
payee  who  is  not  maker,  drawer  or 

drawee,  VIII,  42. 
two  or  more  payees  jointly,  VIII, 
42. 
place  of, 
alteration     of,     operates     as     dis- 
charge, Vni,  175. 
not  necessary  to  specify,  VIII,  56. 
sum  payable  must  be  certain,  VIII, 
25,  32-38. 
agreement  to  pay, 
attorney's  fees,  VIII,  33,  34. 
cost  of  collection,  VIII,  33,  34. 
exchange,  VIII,  34-36. 
Interest,  VIII,  36,  37. 
taxes,  VIII,  37. 
time  of  payment, 
alteration  of,  operates  as  discharge, 

Vni,  175. 
must  be  certain,  VIII,  25,  38-41. 
payable   in   Installments,   VIII,    39, 

40. 
payable  on  demand,  VTII,  41. 
time  not  sure  to  come,  VIII,  40. 
of  the  mortgage  debt,  VIII,  370-379. 
acceptance  by  mortgagee,  VIII,  371. 
actual,  VTII,  371,  393. 
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Payment,  of  mortgage  debt — ConUnued. 
adverse  possession,  presumption  of, 

when,  VIII,  376,  377. 
applications  of,  VIII,  37S,  379. 
conditions,     performance     of,     under 

Common  law,  VIII,  371. 
effect  of,  VIII,  373,  374. 
of  note,   the  day  it  falls  due,  VIII, 

374,  375. 
premature,  VIII,  374,  375. 
mortgagee  cannot  be  forced  to  ac- 
cept, VIII,  374. 
proceeds  of  sale  of  the  property  mort- 
gaged, VIII,  379. 
proof  of,  VIII,  375-377. 
admission  of  parol  evidence,  Vni, 
375. 
stipulation    in    mortgage,    VIII,    370, 
371. 
must  be  permitted  to  govern,  VIII, 
371. 
tender  of,  VIH,  380-385. 

absolute    tender    necessary,    VIII, 

381    382 
after  default,  VIII,  383-385. 
before  the  law  day,  VIII,  382,  383. 
by  whom,  VIII,  380. 
effect  of,  VIII,  385. 
full  amount  due  should  be  offered, 

VIII,  380. 
In  accord  with  terms  of  payment, 

Vin,  380. 
of  principal  and  Interest,  VIII,  383. 
on  the  law  day,  VIU,  382. 
refusal  of,  liability  for,  VIII.  385. 
valid,  VIII,  393. 

what  is  a  proper  tender,  VIII,  380, 
381. 
operating  as  a  discharge  of  contract, 

I,  598-600. 
part,    as    making    contract    enforcible 
under  Statute   of  Frauds,    IV, 
433,  434. 
tender  of,  discharges  lien  and  pledge, 

IV,  165. 
to  mortgagee,  VIII,  372. 

to  administrator  or  executor  of  mort- 
gagee, VIII,  372. 
to  whom  made,  VIII,  372,  373. 
what  constitutes,  VIII,  371,  372. 

Peddlers.     See  Hawkers  and  Peddlers, 
taxation  by  the  state  of,  XI,  409,  410. 

Pedigree, 
declarations  of, 
defined,  X,  312,  313. 
evidence  of,  X,  312-314, 
admissible,  when,  X,  312-314. 
all  conditions  of  rule  must  be  sat- 
isfied, X,  313. 
an  exception  to  hearsay   evidence 

rule,  X,  312-314. 
declarant  must  be  related  by  blood 

or  marriage,  X,  313,  314. 
declaration  to  be  made  ante  litem 

motam,  X,  314. 
of  birth,  death,  legitimacy  or  mar- 
riage, X,  312,  313. 


Penal  Law*.    See  Crimes. 

Penalties, 

and  forfeitures,  VII,  180, 

and  liquidated  damages,  VII,  180-182; 
XIV,  10-15. 

authorized  by  federal  laws,  I,  293,  294. 

in  contract,  not  recoverable,  I,  633. 

Pendente  Lite,  alimony,  III,  499. 

Pensions,  Xin,  333,  334. 

assignment  of,  I,  510. 

banking  corporation  may  pay  to  em- 
ployees, IX,  142. 

Court  of  Claims  no  jurisdiction  over 
claims,  I,  275. 

duty  of  reviewing  claims  for,  XI,  118. 

Peonage,  forbidden  by  the  thirteenth 
amendment,  XI,  244,  245,  502. 

Percolating  Water.    See  Waters. 

diversion  and  pollutioQ  of,  II,  422. 

Percolation, 

defined,  VI,  335,  336. 

percolating  waters  part  of  the  soil,  VI, 
336. 

seepage  waters  distingiiished  from,  VI, 
337. 

underflow  distinguished  from,  VI,  336. 

Peremptory  Challenge  of  Jury,  X,  168, 
169.  See  also  Challenging  of 
Jury. 

Performance  of  Contract,  I,  535-588. 

See  also  Conditions;  Discharge 
of  Contracts;  Impossibility  of 
Performance;  Rescission. 

action  for  non-performance,  I,  567. 

as  soon  as  possible,  I,  562. 

breach  after  part  performance,  I,  660. 

conditional,  I,  599,  600. 

death  excuses,  when,  I,  574. 

on  approval,  I,  553. 

payment,  I,  698-600. 

pleading  and  proof,  I,  644-546. 

prevention  of  performance,  I,  575. 

reasonable  satisfaction,  rule  of,  I,  564. 

strict,  I,  601-603. 

substantial,  I,  601-603. 

substituted,  performance,  I,  699, 

tender  of,  I,  600,  601. 

time,  I,  560,  562;  XII,  67,  68. 

upon  satisfaction,  I,  653,  554. 

when  convenient,  I,  562. 

"Perils  of  the  Sea," 

in  marine  insurance,  XlV,  269-271. 
■  "all  other  perils,"  XIV,  270,  271. 
ordinary  wear  and  tear  not,  XIV,  270. 

Periodicals,  titles  of,  as  trademarks, 
XII,  457,  493,  494. 

Perjury, 

a  crime.  III,  72. 

corporation  not  liable.  III,  37. 

indictment  for,  in,  297. 

of  married  women.  III,  480. 

Statute  of  Frauds,  I,  453. 

subornation  of.  III,  72. 

under  early  English  law,  I,  106. 

"Per  Quod  Servltlum  Amielt,"  n,  362. 
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Perila,  Consular  Courts  in,  I,  319. 

Personal  Liberty,  X,  633-641. 
limitations  on  rigtit  of,  X,  633-641. 
incident  to  relation  of, 
guardian  and  ward,  X,  639. 
husband  and  wife,  X,  637,  638. 
master  and  apprentice,  X,  639. 
master  and  scholar,  X,  640,  641. 
master  and  servant,  X,  640. 
principal  and  special  bail,  X,  641. 
legal,  X,  633. 

in  their  nature  public  or  private, 
X,  633. 
private,  X,  633,  634,  637-641. 

coercive  of  private  obligations,  X, 

633,   637. 
incident  to  certain  civil  relations, 
X,  634,  637,  638. 
public,  X,  634-637. 
coercive  of  duties  to  state,  X,  633, 

635,  636. 
executive  of  duties  to  citizen,   X, 

633,  636,  637. 
punitive  of  crime,  X,  634,  63S. 
right  of.  X,  633-641. 
where  person  is  lawfully  forced  to  sur- 
render   his,     writ    of    habeas 
corpus  will  not  prevail,  X,  633. 

Perpetuities,  Rule  Against. 

defined,  V,  183,  184;  VH,  288;  XV,  295, 

296. 
accumulations,    V,    198-200.      See    also 

Accumulation, 
alienability  whether  test,  V,  193-195. 
an  example  of  judicial  legislation,  V, 

184. 
application  of,  V,  201,  212. 
applied  to, 

certain  trusts,  VII,  288,  303,  304. 
charities  when,  V,  201,  208-212.     See 

also  Charities, 
classes,  V,  213-222.     See  also  Class, 
conditional  limitations,  V,  174,  175. 
estates  tail,  when,  V,  202,  203. 
limitations  after  an  equitable  estate 

tail,  V,  203. 
limitations  over  upon  failure  of  Is- 
sue, V,  204-206. 
powers,  V,  223-228.    See  also  Powers, 
to  all  future  interests  except  chari- 
ties, V,  201. 
to  modifying  clauses,  V,  229-231. 
a  rule  of  convenience,  V,  196. 
a  severe  rule  which  applies  without  re- 
gard to  circumstances,  V,  192. 
common  law  rule  governing,  V,  183. 
description  of  beneficiary,  V,  196. 
does  not  apply  to, 
conditions   In  America,   V,   174,   175, 
201,  206,  207. 
reason  for,  V,  207. 
contingent  remainders,  V,  201. 
estate  over  upon  definite  failure  of 

issue,  V,  204. 
estates  tail,  when,  V,  202. 
vested  interests,  V,  201. 
"double  possibilities,"  V,  198. 


effect  of  possibility  of  issue  extinct,  V, 

192,  193. 
gift  construed  as  valid  if  possible,  V, 

196,  197. 
growth  of  the,  V,  184,  185. 
limitation  within  life  in  being,  V,  186. 
mere    possibility    that    the    limitation 

jnay  be  remote,  V,  195. 
more   exact   to   call,    rule   against   re- 
moteness, V,  184. 
New  York  rule,  V,  193. 
number  of  lives  in  being,  V,  186,  187. 
should  be  ascertainable,  V,  187. 
used  as  test,  V,  187,  188. 
object  of  the,  VII,  288. 
origin  of,  V,  184. 
period,  V,  188,  189,  190. 
in  gross,  V,  188,  189. 
of  gestation  added  to  rule,   V,    189, 

190. 
of   minority  added  to  rule   in  1736. 

V,  189. 
possibility  upon  a  possibility,  V,  198. 
reason  for  rule,  V,  193,  208,  210. 
remoteness,  VI,  193,  194,  197,  198. 
restrictions  on  the  purposes  of  trusts, 

VII,  288-290. 
"to  be  placed  in  trust  for  as  long  a 

period  as  is  legally  possible," 

V,  187. 

"to   those    of    my   grandchildren    who 

reach  twenty-one,"  V,  189. 
trust  void,  VII,  267. 
view  in  some  American  states,  VII,  289, 

290. 
where  subject  of  gift  must  fail  within 

period,  V,  195,  196. 
wills,  when  in  conflict  with,  VT,  4,  40. 
Personal  Injuries, 
actions  for,  I,  13-15;  XIV,  713,  714. 
damages  for, 
duty  of  plaintiff  to  avoid  increasing 

of,  XIV,  66. 
evidence    of  defendant  to  show  re- 
duction of,  XIV,  75. 
identification  of  injured  person, 
by  friends,  XIV,  333. 
by  special  marks  or  scars  on  body, 

xrv,  333. 
by  voice  and  actions,  XIV,  333. 
liability   of  landlord   for,    VI,    272-277, 
289. 
to. 

invitees,  VI,  274. 
servants  of  tenants,  VI,  27S. 
tenants,  VI,  272,  273. 
third  persons,  VI,  273,  274. 
trespassers,  VI,  274. 
liability  of  municipal  corporation  for, 

XIII,  230,  233,  235-237. 
liability  of  tenant  for,  to  third  persons, 

VI,  288,  289. 

Ijord    Campbell's   Act,    England,    XTV, 

276. 
to  passengers  on  vessels,  XIV,  296,  297, 

liability  for,  XIV,  296,  297. 
to  seamen,  XIV,  296,  297. 
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Personal  F^roperty, 
defined,  V,  3;  VI,  64. 
acquisition  of,  IV,  1-67. 
by  severance  from  soil  trees,  coal,  min- 
erals, etc.,  become,  IV,  3. 
cattle,  jewels,  money,  claims  and  priv- 
ileges as,  IV,  2.  ' 
corporeal  or  incorporeal,  IX,  467. 
divergence  in  the  law  of  real  and,  IV, 

3,  4. 
lease  of,  VI,  201,  202. 
leases  as,  V,  7. 
liens  on,  IV,  116,  118,  122,  124-147. 

of  vendor,  IV,  125,  136-138. 
movables   the   term  used  for,   in   civil 

law,  IV,  2. 
of    corporation,    upon    dissolution,    IX, 

283. 
of  testator  liable  for  debts  and  lega- 
cies, VI,  157,  158. 
on  death  of  owner,  IX,  333. 
origin  of  the  term,  V,  2,  3. 
real  property   distinguished  from,   IV, 

2,  3;  V,  7-12;  XII,  37. 
sale  of,  IV,  136,  137,  287-438.     See  also 

Sales, 
same  property  may  be  either  real  prop- 
erty or,  V,  11. 
Shelley's  Case,  rule  of,  V,  95. 
Statute  of  Uses  does  not  apply,  V,  132. 
stock,  shares  of,  as,  V,  7,  10,  11. 
"things  personal,"  term  used  in  early 

common  law,  for,  IV,  2. 
title  to,  acquired  by 
accession,  IV,  32-43.    See  also  Acces- 
sion, 
adverse  possession,  IV,  6,  21-24.    See 
also  Adverse  Possession;  Occu- 
'  panoy. 

bankruptcy,  IV,  6. 

confusion,  IV,  44-53.     See  also  Con- 
fusion, 
eminent  domain,  IV,  6. 
execution  sale,  IV,  6,  25,  26.    See  also 

Judgment, 
finding,  IV,  13-20.     See  also  Finding, 
gift,  IV,  54-67.    See  also  Gift, 
modes  of,  IV,  6. 

occupancy,    IV,    6-12.     See   also  Ad- 
verse Possession;  Occupancy, 
operation  of  law,  IV,  6. 
sales,  IV,  6.     See  also  Sales, 
satisfaction   of  judgment   for  value, 
IV,   6,   25,   26.     See  also  Judg- 
ment, 
succession  on  death  of  former  owner, 

IV,  6. 
trees  planted  by  tenant,  when,  V,  8. 
what  is,  IV,  1-5. 
wills  of,  VI,  35,  36. 
wrongful  taking  or  detention  of,  U, 
73. 
actions  for,  II,  73. 
detinue,    II,    73.      See    also    De- 
tinue, 
replevin,    II,    73.     See   also   Re- 
plevin. 


trespass  de  bonis  asportatis,  n, 
73.  See  also  Trespass,  de  bonis 
asportatis. 

trover,  II,  73.  See  also  Trover 
and  Conversion. 

Personal  Relation,  status  of,  XII,  80-89. 

Persons, 

classification  of.  III,  341,  342. 

international    jurisdiction     over,     XII, 

143-153. 
Introduction  to  law  of,  ni,  341-344. 
jurisdiction  of  courts  over,  XII,  8-16. 
law  of,  I,  88. 

scope  of  the  law  of.  III,  341,  342. 
within     jurisdiction     of     the     United 

States,  XI,  250. 
Per    Verba    de    Futuro,    Cum    Copula, 

marriage    might   be    made   by, 

III,  427. 
Per  Verba  de  Praesentl,  marriage  might 

be  made  by.  III,  427. 

Petitions, 

in  bankruptcy,  XII,   274,  285,   312,  313, 
315,  316. 
amendment  of,  XII,  314.  | 

answer  or  demurrer  to,  Xn,  316. 
copy  of,   in   involuntary  proceedings 

served  on  bankrupt,  XII;  353. 
dismissal  of,  XII,  313,  316,  317,  354. 
by  consent  of  creditors,   XII,   316, 
317. 
filing  of,  XII,  274,  312,  313. 
by  bankrupt,  XII,  274. 
constructive  notice  to  all  persons, 

XII,  313. 
who  may  file,  XII,  353,  354. 
with  clerk  of  court,  XII,  313. 
motion  to  quash,  XII,  315. 
no  abatement  of,  XII,  285. 
once  filed  cannot  be  withdrawn,  XII, 
354. 
In  equity  pleading, 
statement  of  facts  In,  X,  212-220. 
conclusions  of  law  not  to  be  stated, 

X,  219,  220. 
evidentiary  facts  not  to  be  pleaded, 

X,  218,  219. 
Impertinent  facts,  X,  216,  217. 
matters  which  need  not  be  stated, 

X,  215,  216. 
must  be  certain,  X,  213,  2H. 
must  be  positive,  X,  212,  213. 
orderly  and   systematic  statement 

required,  X,  214.  , 

scandalous  matter,  X,   217,   218. 
sufficient,  when,  X,  214. 
ultimate    facts,    X,    211,    214,    218, 

219,  246. 
unnecessary  facts,  X,  217. 
introduction  of,  in  deliberative  assem- 
blies, XIH,  416. 
right  to,  XI,  44,  196,  197,  235,  236,  499. 

Petit  Treason,  defined.  III,  4. 
Petroleum  Oil.    See  Oil. 
Pews,  owners  of,  V,  379. 
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Philippine  Islands, 

acquisition  of,  V,  25;  XI,  95. 

by  treaty  with  Spain  of  1898,  XI,  453. 

change  of  sovereign  in,  did  not  change 

old  law,  XII,  5,  6. 
citizenship  In,  under  Treaty  of  Paris 

in  1898,  Xn,  131. 
civil  and  political  rights  of  inhabitants, 

XI,  200,  208. 
'courts  of,  I,  314,  315. 

derive  legal  system  from  civil  law,  I, 

90. 
neutralizal^ion   of   the,    urging   of  the,' 

XII,  132,  133. 

Phosphorus  Matches,  power  of  Con- 
gress to  tax,  XI,  141. 

Photographs.    See  also  Pictures. 

publication    of    person's    likeness    for 
commercial   gain,    remedy  for, 
II,  365,  370-392. 
as  part   of   a  mercantile   advertise- 
ment, II,  370,  37B'-377,  383,  384. 
in  connection  with  an  unauthorized 
indorsement,  n,  370,  379-381. 
use  of  person's  name,  II,  381-383. 

publication  of  person's  likeness  with 
no  ulterior  motive,  II,  370,  371. 

Physician  and  Surgeon, 

as  witnesses,   XIV,   322-325.     See  also 
Expert  Testimony, 
compensation  of,  XIV,  324.     See  also 
Compensation,   of  medical  ex- 
perts. 

compensation  of,  for  professional  serv- 
ices, XIV,  324,  325. 

could  not  sue  for  services,  I,  477. 

degree  of  care,   skill  and  diligence  of 
-physician,  XIV,   330,  331. 

devise  to  physician  by  patient,  valid- 
ity of,  XIV,  326. 

duty  of, 
in  cases  of  feigned  diseases,  XIV,  327, 

328. 
in   taking   dying   declarations,    XIV, 

326,  327. 
to   aid    courts    in    administration   of 
justice,  XIV,   322. 

fiduciary  relation  of,  VII,  174. 

guilty  of  assault  and  battery.  III,  97,  98. 

liability  of,  for  neglect  to  patient,  II, 
141. 

licensing  of,  XI,  296. 

malpractice  by,  XIV,  330-332.  See  also 
Malpractice. 

municipal  licensing  of,  XIII,  219. 

not  liable  for  honest  error  of  judgment, 
XIV,  331. 

physician  not  usually  legally  bound  to 
attend  patient,  XIV,  325. 

physician  once  taking  hold  of  case 
must  continue  until,  when, 
Xrv,  225. 

"privileged  communications"  from  pa- 
tients, XIV,  322,  323. 
extend  to  knowledge  the  trained  eye 
of     physician     may     discover, 
XIV,  323. 


privilege    belongs    to    patient,    XIV, 
323. 
recovery  for  services  rendered  by  sur- 
geon, VII,  418. 
relation  of  patients*ahd,  XIV,  322,  32S, 

325,  326. 
subpoena,  service  of,  on,  XIV,  322. 
Picketing, 
defined,  II,  353. 

accompanied    by   unlawful    means,    II, 
353,  354. 
coercion,      force,      intimidation      or 

threats,  II,   354. 
damages  may  be  recovered,  II,  354. 
injunction  may  be  granted,  IJC,  354. 
legality  of,  II,  352-356. 
Pictures.    See  also  Photographs, 
as  constituting  libel,  II,  238,  247,  252. 
as  trademarks,  XII,  471,  472: 
exhibition  of  indecent.  III,  71. 
fair  comment  on,   not  defamation,  II, 

273. 
Pilotage,  legislation  by  states  respect- 
ing, XI,  90. 
Pilots, 

liens  of,  rV,  149. 
local  regulation  of,  XII,  218. 
master  of  vessel  must  pay  fees  of,  VII, 

366. 
rules  for  regulation  of,  XII,  217. 
Pipe  Lines,  shipping  of  oil  and  gas  by, 
held  to  be  commerce,  XII,  210. 
Pipes,  underground  wires  and,  XI,  348, 

349. 
Piracy, 
criminal  jurisdiction  over.  III,  268;  XV, 

105. 
power  of  Congress  to  punish,   XI,   42, 

158-160,  489. 
seizure  of  slaves  on  foreign  shores 'as, 

XI,  159. 
Place,  certainty  in  pleadings  as  to,  X, 

81,  85,  86. 
Placer  Deposits,  VI,  396,  406-408,  452- 

458. 
of^inerals, 
asphalt,   borax,   fine  grades  of  clay, 
gypsum,  marble,  nitrate,  petro- 
leum, roofing  slate,   soda,   and 
tailings,  considered  as,  VI,  452. 
association  placers,  VI,  456. 
character  of,  VI,  452,  453. 
claims, 
location  of,  VI,  454-458. 
excessive  locations,  effect  of,  VI, 

458. 
marking  of,   on  the  ground,  VI, 

454-456. 
notice  of,  VI,  457. 
provisions  of  United  States  Re- 
vised Statutes  concerning,  VI, 
454,  455,  457. 
requirements  for,  VI,  453. 
state   legislation   respecting,    VI, 
456. 
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Placer  Deposits,  claims — Continued, 
patents  to,  VI,  471,  472. 
discovery  of,  VJ,  453,  454.     See  also 

Discoverflbf  minerals, 
dummy  locatorWvi,  456,  467. 
federal  acts  of  ra92  and  1897  respect- 

iijg,  VI,  453. 
Federal  Placer  Act  of  1870,  VI,  396, 
406,  407,  452. 
Plaintiff,  X,  5,  71,  72,  148-150. 
adult,  alien,   club,  corporation,  infant, 
insane   person,   natural '  person 
or  society  as,  X,  148. 
Joint  plaintiffs  who  may  be,  X,  149,  150. 
pleadings  of,  in  equity,  X,  17,  230-244. 
proof  necessary  of,  X,  179. 
who  should  be,  X,  148,  149. 
Plants,    jurisdiction    of     the    District 

Court,  I,  204,  282,  290. 
Plate  Glass  Insurance,  XIV,  129. 
Pleading.     See  also  Criminal  Pleading, 
defined,  I,  86,  2U;  VII,  367,  368;  X,  1,  2. 
abolishment  of  the  common  law  sys- 
tem, IX,  396. 
abstract  of,  form  of,  XIV,  682. 
allegations,  X,   2,   20,   63-66.     See  also 

Allegations, 
answer.     See  Answer. 
as  evidence,  X,  91. 
assignment  of  errors,  form  of,  XIV,  682, 

683. 
bill  of  exceptions,  XIV,  683,  684. 

caption  and  conclusion,  form  of,  XIV, 
683,  684. 
character  of, 
determines  methods  adopted  In  the 
trial,  X,  152. 
description  of  property.  III,  299. 
equity,  X,  5,  12,  13,  25,  30,  59,  100.    See 

also  Equity  Pleading, 
fundamentals  of,  X,  207-222. 
ignorance  and  indolence  in  preparing, 

effect  of,  X,  3,  5. 
importance  of,  X,  3. 
In  action  of  contract,  I,  544-546. 
in  actions  for  defamation,  II,  248-260. 
declaration  of  plaintiff, 
damage,  essential  in  first  pleading, 

n,  260. 
publication  must  be  shown,  II,  259. 
concerning  plaintiff,  II,  259,  260. 
must  be  set  out  in  the  very  terms, 
n,  251. 
defense  of  defendant,  II,  261-275. 
affirmative  responses,  II,  261. 
excuse,  n,  261. 
fair  comment,  II,  272-275. 
justification,  II,  261. 
privilege,  II,  263-272. 
truth,  II,  261-263. 
response  of  plaintiff  to  defense,  n, 
276-284. 
in  admiralty  actions,  XIV,  319. 
in    bankruptcy    proceedings,    XII,    312, 
313. 
amendment  of,  XII,  314. 
answer  or  demurrer  to,  XII,"  316. 


failure  to  file, 
effect  of,  Xn,  313. 
in  case  judge  is  absent  from  dis- 
trict, XII,  313. 
governed  by  equity  rules,  XII,  316. 
verification,  XII,  312,  316. 
In  federal  courts,  I,  240. 
in  justice's  courts,  I,  335,  336. 
in  Supreme  Court,  I,  252. 
necessity  of  X,  1-9. 
of  wilful  tort,    negligent   tort  proved, 

recovery  refused,  II,  161. 
oral, 
allowable  in  states  where  not  abol- 
ished by  statute,  X,  6. 
by  writ,  X,  6,  7.    See  also  Writs. 
X  pleas,  XIV,  726-734.     See  also  Plea, 
refinements   of   common   law  pleading 

and  equity,  I,  150. 
rules  of, 
attorney 
should  comply  with,  where  he  prac- 
tices, X,  4. 
should    have    intimate    knowledge 
of,  in  state  where  he  practices, 
X,  65. 
disregard  of, 
productive  of  even  more  injustice 

than  severity  of  rules,  X,  3. 
works  a  hardship,  X,  3,  4. 
formulation  of, 

efforts  of  courts  In,  X,  4. 
should  be  strictly  complied  with,  X,  4. 
settlement  of,  I,  196. 
statutes  on, 
importance  of  study  of,  X,  9. 
modifying     rules     of     common     law 
pleading,  X,  13. 
stipulations    withdrawing    certain,     I, 

212. 
sufficiency  Of,  X,  1,  2. 
systems  of,  X,  5.    See  also  "under  com- 
mon   law    rules,"    under    this 
heading;  Equity  Pleading, 
under  common  law  rules, 
allegations,  X,  2,  20,  63-66.     See  also 

Allegations, 
ancient  forms  of  expression, 
have  a  legal  meaning,  X,  94. 
should  be  followed,  X,  94. 
answer.     See  Answer,  to  a  declara- 
tion, 
averments.     See  Allegations, 
conclusion,  declaration  in,  should  lay 

damages,  X,  95. 
confession  and  avoidance,  X,  25,  26, 
115,  129-132.     See  also  Confes- 
sion and  Avoidance, 
construction  of,  X,  222. 
declaration,  X,  1,  6,  7,  17,  20-23,  26, 
60,   57,   63-66,    74,   77-79,   82,   95, 
96,  101-104,  109-116,  118-129,  139, 
140.     See  also  Declarations,  in 
pleading, 
defects  in,  I,  187;  X,  23,  24,  76,  114, 
116. 
of  misjoinder  or  nonjoinder  of  par- 
ties, X,  75. 
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Pleading,    defects — Continued. 
of  plaintiff,  X,  23,  24. 
which   do   not   appear   on   face   of 
pleading,  X,  75. 
defenses  to,  X,  137-139.    See  also  De- 
fenses, 
demand  for  relief,  X,  95,  96. 
demurrer  to  pleadings,  X,  22,  23,  26, 
74,  109-114,  118.     See  also  De- 
murrer; Special  Demurrer, 
denial  of  declaration,  X,  1,  20,  25,  26, 
115,  118-129,  132,  133,  136.     See 
also  Denial, 
dilatory  pleas,  X,  21,  22,  106-109.  115- 

118.    See  also  Dilatory  Fleas, 
entitling  of  pleadings,  X,  98,  99. 
essentials  of,  X,  20,  31. 
expressions,  forms  of,  X,  94. 
facts,  pleadirig  of,  X,  97,  98. 
first,  X,  17,  T6,  79-104. 
forms  of,  X,  55,  62,  79,  93,  94. 
general  issue,  pleading  the,  X,   119, 
120,  135.     See  also  General  Is- 
sue, Plea  of. 
Importance  of  having  knowledge  of, 

X,  6. 
Indefinite  pleadings,  X,  111-113. 
insufficiency  of  pleadings,  X,  20,  94, 

111. 
legal  effect  of  written  Instrument  to 

be  pleaded,  X,  93. 
modified  by  codes  of  procedure,  X,  61. 
motions, 
attacking   defective   pleadings,   X, 

114,  115. 
discretion  in  making,  X,  24. 
for  new  trial,  X,  28.    See  also  Mo- 
tions; New  Trial, 
in  arrest  of  judgment,  X,  16,  28,  29. 
See  also  Judgments;    Motions, 
to  make  pleading  more  specific,  X, 

23,  24,  112,  113,  115. 
to  strike  out  plea,  X,  26. 
of  defendant,  X,  21,  26. 
performance,   pleading  of,   effect  of, 

X,  83. 
plaintiff's, 

first  pleading,  X,  17,  76,  79-104. 
reply  to  defendant's  demurrer,  X, 

27. 
second  pleading,  X,  141-143. 
uncertainty  of  plaintiff's  pleading, 
effect  of,  X,  23. 
pleadings, 
construction  of,  X,  97. 
duplicity,  XV,  354. 
must 
not  be  ambiguous,  X,  89. 
not  be  argumentative,  X,  90. 
not  be  by  way  of  recital,  X,  90, 

92 
not  be  double,  X,  81,  84,  85. 
not  be  insensible  nor  repugna;nt, 

X,  89. 
show  title  and  authority,  X,  81, 

87,  88. 
specify  names  of  parties,  X,  81. 


tend  towards  an  issue  on  merits, 
•      X,  117,  118. 
no  departure  from,  permitted,  X, 

133,  134. 
number  of,  allowed,  X,  27. 
obscurity     and     confusion     to     be 

avoided  in,  X,  89,  90. 
preparation  of,  X,  79. 
should     have     formal     commence- 
ment, X,  90. 
should  not  be  alternative,  X,  90,  92. 
should  observe  known  and  ancient 

forms  of  expression,  X,  90. 
signing  of,  X,  101. 
sufliciency  of,  X,  22,  23,  118. 
things  should  be  pleaded  according 
to  legal  effect,  X,  90. 
pleas,    X,    21-26.      See    also   Dilatory 

Pleas;  Pleas, 
profert  of  sealed  instruments,  X,  96, 

97. 
rebutter,  X,  27,  114. 
recital  of  contents  of  written  instru- 
ment, X,  96,  97. 
rejoinder,  X,  27,  114. 
replication,  X,  20,  26,  27,  111,  113,  126, 
141-143.     See  also  Replication, 
rules  of,  X,  5.  6,  29,  67,  68,  81-84. 
statements  in,  X,  20. 
surplusage  to  be  avoided  in,  X,  136, 

iSe. 

sur-rebutter,  X,  27,  114. 

sur-rejoinder,  X,  27. 

to  merits  of  action,  X,  21. 

under  modern  statutes,  X,  152. 

verification,    X,    100,    101.      See   also 

Verification, 
wording  of,  X,  16. 
writs,  X,  6,  7.    See  also  Writs. 

Pleas.    See  also  Defenses;  Demurrer; 

Dilatory  Fleas, 
defined,  X,  248. 
answer  to,  X,  21. 
by  way  of  traverse,  X,  25,  26,  115,  118- 

129.    See  also  Denial, 
common  law  rules,  X,  115,  116. 
conclusion  of, 

"And  of  this  he  puts  himself  on  the 

country,"  X,  126,  132,  136. 
"And    this    defendant    is    ready    to 

verify,"  X,  126,  127,  132,  137. 
denial  or  traverse,  X,  25,  26,  115,  118- 

129. 
dilatory  pleas,  X,  21,   22,  106-109,  115- 

118.    See  also  Dilatory  Pleas, 
forms  of,  Xrv,  726-734. 
In   abatement,   X,    21,    75,    87,    106-108, 

262.     See  also  Abatement,  plea 

of. 
in  bar,  X,  252,  259;  XV,  351. 
in  confession  and  avoidance,  X,  25,  26, 

115,  129-132.     See  also  Confes- 
sion and  Avoidance, 
in  criminal  cases.  III,  306. 
in  suspension  of  action,  X,  21,  lOS. 
kinds  of,  X,  115. 
number  of,  X,  143,  144. 
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Pleas — Continued. 

of  several  paragraphs,  each  stating  a 

separate  defense,  X,  25. 
order  of,  X,  I06,  115. 
stating  his  defense,  X,  25. 
to  bill  in  equity,  X,  244,  248-256,  259- 
261,  267-269,  272. 
abolished  in  federal  courts,  X,  244. 
advantages  of,  X,  248,  249. 
amendment  to,  X,  272. 
anomalous  pleas,  X,  253,  254, 
answer  in  support  of  plea,  X,  267-269. 

See  also  Answer, 
classlfleation  of,  X,  251,  252. 
consequences  of,  X,  260,  261. 
demurrer  to,  effect  of,  X,  259,  260. 
determination  of  plea,  X,  259,  260. 
in  bar,  X,  252,  259. 
multifarious  pleas,  X,  249,  250. 
must  be  single,  X,  249. 
must  not  be  argumentative  or  eva- 
sive, X,  251. 
must  not  raise  more  than  one  single 

point  of  law,  X,  249. 
must  obey  rules  of  good  pleading,  X, 

251. 
negative  pleas,  X,  252,  254-256. 
of, 
alienage,  X,  257. 
another  action  pending,  X,  258. 
attainder,  X,  257. 
banltruiitcy,  X,  257. 
coverture,  X,  257.  ,    ' 

defect  of  parties,  X,  258. 
idiocy,  X,  257. 
infancy,  X,  257. 
multifariousness,  X,  259. 
multiplicity  of  suits,  X,  258. 
overruling  of,  effect  of,  X,  260. 
pure  pleas,  X,  252,  253. 
purpose  of,  X,  248,  249. 
separate  pleas  to  separate  parts  of 

bill,  X,  250,  251. 
statement  of,  X,  251. 
to  discovery,  X,  252,  256. 
to  essentials  of  bill,  X,  256. 
to  frame  of  biU,  X,  257,  258. 
to  jurisdiction,  X,  256. 
to  person,  X,  256,  257. 
of  defendant,  X,  258. 
of  plaintiff,  X,  257. 
to  relief,  X,  252,  256. 
^o  jurisdiction  of  court,  X,  21,  106. 
to  merits  of  action,  X,  115. 

Pleas  of  the  Crown,  defined,  m,  260. 

Pledge, 

defined,  II,  102;  TV,  116,.  138,  290. 

amount  of  recovery  by  transferee  of 

bill  or  note  held  as  a,  Yin,  119, 

120. 
as  bailment,  IV,  158. 
assignment  of,  IV,  162. 
bailee  cannot,  goods  in  his  possession, 

IV,  140. 
by  owner  or  one  authorized  by  him,  IV, 

139. 
conversion  by  pledgee,  11,  102,  103. 


created  by  the   deposit  of  goods,   IV, 

138. 
enforcement  of,  IV,  166,  167. 
forms  of,  XrV,  623,  624. 
of  chattels,  distinguished  from  chattel 

mortgage,  Vm,  310. 
repledge  by  pledgee,  II,  102. 
sale  by  pledgee,  II,  102,  103. 

Pledgee,  larceny  from,  m,  165,  166. 

Plumbers,  municipal  licensing  of,  XIII, 

219. 
lien   distinguished  from,   IV,   115,   116, 

123,  166. 
necessity  of  delivery,  IV,  138-140. 
of  personal  property,  IV,  68,  116. 
"pawn,"  another  name  for,  IV,  138. 
property  in  warehouses  subject  to,  IV, 

139. 
sale  distinguished  from  IV,  290. 
sale  of,  if  debt  is  unpaid,  IV,  2,  26,  52, 

116,  140,  166. 
title  to  property  remains   in  pledgor, 

rV,  138. 

Pledgee.    See  also  Fledge, 
conversion  by,  IV,  161,  165. 
duty  of, 

to  care  for  chattel,  IV,  160,  161. 

to  return  chattel  to  owner,  IV,  161. 
has  a  transferable  interest,  IV,  162. 
possession  or  control  passes  to,  IV,  138. 
right  of,  to  retain  property  until  debt 
Is  discharged,  IV,  158,  159. 

Point  of  Order,  XIU,  416,  433-435. 
Poisons, 

defined,  XIV,  367. 
evidences  of,  XIV,  S69,  370. 
examination  of  drinks,  foods,  medi- 
cine for,  XIV,  370. 
removal   of    stomach   and   Intestines 

for,  XrV,  370. 
sudden  illness,  XIV,  369. 
form  in  which  most  effective,  XIV,  368, 
liability  for  damages  from,  11,  417,  418. 
failure  to  clean  articles  used  in  mix- 
ing, II,  418. 
not  labeled,  II,  417. 
sale  of  patent  medicine,  II,  417. 
original  package,  11,  417. 
sale  of  contents  in  small  lots,  II, 
417,  418. 
medico-legal    considerations    of,    XIV, 

367-370. 
post-mortem    examinations    to    deter- 
mine whether  poison  was  cause 
of  death,  XIV,  370. 
sale  of,  XI,  295. 

Police, 

Board  of  Police  Commissioners,  choos- 
ing of,  xni,  167,  168. 

courts  of  District  of  Columbia,  I,  318. 

duty  of,  m,  39,  40. 

money  paid  for  police  protection,  VII, 
438. 

municipal  corporation  not  liable  for 
acts  by,  XUI,  230,  373,  374. 
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Police — Continued. 
national  system  of,  I,  121. 
not  liable  for  assault.  III,  39. 

Police  Courts.     See  Municipal  Courts. 

Police  Power, 

definition  and  scope,  XI,  292,  293. 
as  to  executory  contracts,  XI,  333. 
federal,  XI,  304-306. 
function  of  courts  as  to  cases  of,  XI, 

306-309. 
inherent  to  sovereignty,.  XIII,  212,'  213. 
to  provide  certain  regulations,  XIII, 

215,   217-219. 
views  of  Sir  William  Blackstone  and 
Chief   Justice    Shaw  on,   Xni, 
212 
objects  to  which  it  extends,  XI,  293,  294, 
295,   296,   297,  298-301,   302,  SOS, 
304,  331. 
of  .state, 

defined,  XII,  246. 

distribution  of  water   for  irrigation 

under,  VI,  381,  383,  384. 
interstate   commerce,   regulation   of, 

not  within,  XII,  246,  247. 
limited    by    Constitution    of    United 

States,  XII,  246,  247. 
prohib'tion  of, 
intrastate  commerce  in  intoxicating 

liquors  within,  XII,  247.   , 
manufacture  of  intoxicating  liquors 

within,  Xn,  247. 
possession  of  dead  game  of  certain 
varieties  within,  XII,  251,   252. 
sale    of    oleomargarine    colored    in 
imitation  of  butter  within,  XII, 
251. 
though  terms  of  statute  were  ap- 
plicable to  interstate  oleomar- 
garine, XII,  251. 
protection    of    health,     safety     and 
morals    of    community    under, 
XII,  246,  248. 
right  to  engage  in  banking,  IX,  430, 

431. 
to   tax   interstate    commerce,    when, 
XII,  240,  242. 
of   municipal    corporations,    XIII,    161, 

166,  205,  212-228. 
power  of  taxation  distinguishing  from, 

XI,  392-395. 
power  to  declare  acts  criminal,  XI,  260. 
referred  to  as  "dark  continent  of  Amer- 
ican Jurisprudence,"  IX,  103. 
regulation  under  the,  of,  XIII,  1,  260. 
reserved  to  states,  XI,  90,  304. 
state   control  of  corporation,   IX,   103, 

104. 
vested  in  the  states,  XI,  304. 

Political  Crimes, 

extradition  cannot  be  had  for,  XII,  151- 
153. 
absolute  and  relative  political  crimes 

distinguished,  XII,  151. 
principles  concerning  exemption,  XII, 
152. 


Political  Ideas,  source  from  which  law 
derived,  I,  4,  66. 

Political  Organizations, 

delegates  to,  Xm,  277,  278. 

nominations  for  public  office  by,  XIII, 
275-277. 

Political  Questions,  courts  cannot  In- 
terfere, I,  209,  210;  XI,  224,  225. 

Political  Rights, 

determination  of,  XI,  3.      . 

guarantee  to  every  state  of  republican 
government,  XI,  220-224,  496. 

of  citizenship,  XI,  202-217. 

protection  against  invasion  or '  insur- 
rection, XI,  224. 

suffrage,  rights  to,' XI,  217-220. 

Polygamlsts,  cannot  be  naturalized,  XI, 
148. 

Ponds, 

abutter  on  natural,  V,  540. 
as  boundaries,  V,  341,  342. 
nature  of  right  in  artificial,  V,  540. 
water    of,     subject    to    appropriation, 
when,  yi,  331,  332. 

Poor,  trusts  to  provide  for  the  relief  of, 
vn,  124,  300. 

Porto  Rico, 

acquisition  of,  V,  25;  XI,  95. 

by  treaty  with  Spain  of  1898,  XI,  453. 

citizenship  in,  under  Treaty  of  Paris  In 

1898,  XII,  131. 
civil  and  political  rights  of  inhabitants, 

XI,  200,  208. 
courts  of,  I,  264,  315. 
derives  legal  system  from  civil  law,  I, 

90. 
inhabitants  not  "aliens,"  XI,  176,  208. 

Posltlveness,  in  statement  of  facts  in 
equity  pleading,  X,  212,  213. 

Possession, 

liens  of  personal  property  based  on,  IV, 

.    124-144. 
liens  of  personal  property  not  based  on, 

IV,  145-147. 
of  mortgaged  premises,  VIII,  328,  329. 
actions  to  recover,  VIII,  329,  330. 
agreement  of  parties,  Vin,  329. 
at  common  law,  VIII,  328. 
expenses  of  taking,  charged  to  mort- 
gagor, VIII,  335. 
mortgagee    entitled    to,    when,    Vin, 

328,  329. 
mortgagor    cannot    maintain    action 
for,    against    mortgagee,    VlII, 
337. 
mortgagor   entitled  to,    when,   VIII, 
328,  329. 
of  property  is  a  good  title  against  a'l 

but  true  owner,  IV,  12. 
of  property,  right  to,  determined  how, 

XII,  17-19. 
priority  of  first  assignee  who  reduces 

to,  VII,  210. 
reducing  to,  by  husband,  in,  441-442.     • 
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secured  by  fraud  by  buyer, 

defeats    vendor's    lien    upon   sale    to 

third  persons,  IV,  336. 
does  not  defeat  vendor's  lien  against 

buyer,  rv,  336. 
secured  by  theft  of  buyer, 
does  not  defeat  vendor's  lien  against 

buyer  or  third  persons,  rV,  337. 
surrender    of,    by    seller    amounts    to 

■waiver  of  lien,  IV,  332,  333,  335. 
vendor's  lien  dependent  upon,  IV,  332, 

333. 
whether  evidence  of  title,  IV,  370-372. 
Possessory  Liens, 
defined,  IV,  158. 

as  bailments  and  pledgres,  IV,  158,  159. 
Statute  of  Limitations,  effect  of,  on,  IV. 

164. 

Possibility  upon  a  Possibility,  doctrine 
of  invalidity,  V,  198. 

Post,  agreements  made  by.  See  Agree- 
ment. 

Posthumous  Children,  V,  190-192. 
rights  of,  under  a  will  not  making  pro- 
vision for  them,  VI,  39. 

Post  Office, 

banks  not  liable  for  transmission  of  de- 
posits through  mall,  IX,  444. 

decisions  of  postmsister,  I,  196,  197. 

exclusion  from  of  fraudulent  matter, 
XI,  155,  156. 

exclusion  of  obscene  literature,  XI,  155. 

freedom  of  the  press  in  the  use  of,  XI, 
234,  235. 

government    has    exclusive    monopoly, 

XI,  156. 

government  may  use  force  in  removing 
obstructions,  XI,  98,  104. 

judgment  of  Circuit  Court  of  Appeals, 
I,  262. 

Jurisdiction  of  District  Court,  I,  291. 

lottery  tickets,  XI,  155. 

mandamus  denied  against  postmaster- 
general  to  readjust  postmas- 
ter's salary,  X,  598. 

postal  correspondence  must  be  for- 
warded-by  captor  during  war, 

XII,  1«1. 

power   of   Congress   to   establish   and 

maintain,  XI,  42,  154-156,  489. 
railway  mail  clerks,  XIII,  91,  92. 
regulations  of,  XI,  305. 
treaties  respecting  Postal  Union, 

effect  of  war  on,  XII,  178. 
Universal  Postal  Union,  XII,  169. 

Potential  Property, 
defined,  IV,  292. 
sale  of,  IV,  292-294. 
what  things  may  have  potential  exist- 
ence, rv,  293,  294. 
animals  born  in  the  future,  IV,  293. 
catch  of  fish  not  considered  in  poten- 
tial existence,  IV,  293,  294. 
-  crops,  IV,  293. 


Power  of  Attorney, 

construction  of  ambiguous  authority, 
rv,  226. 

debtor  may  confer  upon  creditor,  vni, 
304. 

infant  cannot  grant,  I,  470;  in,  400,  401. 

in  general,  form  of,  XIV,  624. 

object  of  principal  should  be  ascer- 
tained by  agent,  IV,  223,  224. 

strictly  construed,  IV,  224. 

to  sell  land,  form  of,  XIV,  663. 

transfer  of  stock  upon  a  forged,  IX, 
231-235. 

when  delivered  to  ag'ent  constitutes  his 
authority,  IV,  224. 

Powers, 

defined,  V,  223,  487. 
abatement  of  power,  V,  496. 
appendant,  V,  496. 
appointment,  V,  493-495. 
illusory,  defined,  V,  493. 
power  to  appoint  not  technical  trust, 

V,  493. 
to  further  selfish  interest  of  donee 
of  power,  V,  494,  495. 
classification  of  federal  and  state,  XI, 

88. 
collateral,  V,  487,  498. 
coupled  with  an  interest,  V,  487,  488. 
bankruptcy   will   usually  not  termi- 
nate, IV,  216. 
death  of  principal  will  not  revoke, 

IV,  215. 
distinguished    from    simple    agency, 

IV,  209,  212. 
insanity    principal    will    not   revoke, 

IV,  215. 

distribution    of,    to    different    depart- 
ments, XI,  3,  20. 
division  of,  XI,  85-88. 
donee  of  power,  V,  223,  224,  225,  226, 

487. 
example  of,  V,  223. 
exclusive,  V,  488;  XI,  88-91. 
execution  of,  V,  489,  491;  xn,  50,  51. 

defective,  V,  492,  493. 

excessive,  V,  491,  492. 

for  definite  class,  V,  492. 

must  be  in  accordance  with  power, 

V,  489. 

where  iikended,  V,  490. 

who  may  exercise,  V,  489. 
extinguishment  of,  V,  497-500,  501. 
general  power, 

defined,  V,  223,  487. 

donee  of,  treated  as  owner,  V,  224. 

equal  to  a  limitation  in  fee,  V,  224. 

release  of,  V,  495. 
Implied,  XI,  93-95. 
in  gross, 

defined,  V,  487,  497. 

example  of,  V,  497,  498. 

release  of,  V,  497. 
Inherent,  XI,  96,  97. 
lapse  of  power,  V,  496. 
may  be  appendant  or  appurtenant,  V, 
487. 
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national  control  of  state  grovernment, 

XI,  100-102. 
non-exoluslve  power,  V,  492. 
of  Congress.    See  Congress, 
of  corporations,  IX,  116-144. 

construction  of  charter  as  to,  IX,  117, 
118. 

determination  of,  IX,  118,  119. 

Implied,  IX,  119,  120-123. 

in  general,  IX,  118-123. 

miscellaneous,  IX,  142,  143. 

modern  tendency  in  construing,  IX, 
144. 

theories  of  corporate  capacity  rela- 
tive to,  IX,  116,  117. 

to  acquire, 
and  convey  property,  IX,  127-130. 
its  own  shares,  IX,  135-137. 
shares  of  stock  of  other  corpora- 
tions, IX,  137-139. 

to  act  aa  trustee,  IX,  133,  134,  431. 

to  alienate  all  its  property,  IX,  130, 
131. 

to  borrow  money  and  issue  negotia- 
ble paper,  IX,  125.  126. 

to  contract,  IX,  124,  125. 

to  lend  money  or  credit,  IX,  132,  133. 

to  make  or  endorse  accommodation 
paper,  IX,  126,  127. 

to  pledge  or  mortgage,  DC,  131,  132. 

to  purchase  stock  of  another  cor- 
poration, IX,  118. 

to  take  by  bequest  or  devise,  IX,  135, 
149-151. 

to  transact  distinct  business  not  cov- 
ered by  charter,  IX,  141. 

ultra  vires  acts  of.    See  Ultra  Vires. 
of   municipal   corporations,   XIII,    159- 
162. 

as  agency  of  state,' Xm,  161. 

classified,  XIII,  164. 

coextensive  with  municipal  boun- 
daries, XIII,  162. 

corporate  powers,  XIII,  160-162. 

eminent  domain,  XIII,  161. 

enumerated,  XIII,  159,  160,  164. 

for  promotion  of  public  education, 
XIII,   161. 

governmental  powers,  XIII,  161. 

implied  power  to  make  contract  with 
adjoining  landowAer,  XIII,  162. 

municipality  has  no  vested  right  in 
powers  conferred  for  govern- 
mental purposes,  XIII,  167. 

municipal  powers,  XIII,  161. 

necessary  for  their  appropriate  use 
and  execution,  XIII,  164. 

pertaining  to  administration  of  jus- 
tice, XIII,  161. 

police  powers,  XIII,  161,  212-228.  See 
also  Police  Power,  of  municipal 
corporations. 

powers  denied,  XIII,  160. 

summary  power,  XIII,  214,  215. 
to, 

borrow  money,  XIII,  200,  244-246. 

care  for  streets  and  alleys,  XIII,  161. 


execute  negotiable  paper  and  bonds, 

XIII,  200,  244-246. 
maintain  a  fire  department,  XIII,  161. 
provide    regulations    for   the    safety, 
,  XIII,  217-219. 

under   general    grant   of   authority    to 

pass  by-laws,  Xm,  169,  160. 
under  the  charter,  XIII,  159-162. 
of  partners,  IX,  356-365. 
act  beyond  the  scope  of  their  author- 
ity, IX,  358. 
after  dissolution,  IX,  364,  365. 
as  between  themselves,  IX,  355. 
estoppel  of  partners  to  repudiate  the 

acts  of  partner,  IX,  368,  359. 
in  commercial  partnerships,  IX,  357, 

368. 
no  power  to  issue  commercial  paper 

In  professional  partnership,  IX, 

360. 
of  professional  partnership,  IX,  357, 

358. 
powers  of  the  majority  to  act,  tx, 

369-371. 
test  of  implied  powers,  IX,  356,  357. 
to  assign  for  the  benefit  of  creditors, 

IX.  362,  363. 
to   bind    firm    within   actual   or   ap- 
parent scope  of  authority,  IX, 

355,  356. 
to  borrow  money,  DC,  359. 
to  buy  and  sell,  IX,  359. 
to    execute    commercial    paper    and 

deeds,  IX,  359-361. 
to  subject  firm  to  tort  liability,  IX, 

363,  364. 
trading    and    non-trading    partner- 
ships, IX,  357,  358. 
of  pubUc  officers,  Xm,  335-342. 
of  receivers,  IX,  470i 
of  sale,  V,  226,  227. 
of  sale  in  mortgages, 
a  sort  of  modification  of  the  equity  of 

redemption,  VIII,  412. 
cannot    be    revoked    by    mortgagor, 

Vin,  414. 
conditions    of    exercising,    VIII,    413, 

414. 
cumulative  remedy  conferred  on  the 

mortgagee,  VIII,  413. 
does  not  extinguish  mortgagor's  obli- 
gation beyond  extent  to  which 

it  is  actually  satisfied,  VTII,  422. 
mortgagee   may   exercise,   VIII,    414 

415. 
his  heirs,  executors,  administrators 

or  assigns,  Vni,  414,  415. 
position  of  the  purchaser,  VIII    419 

420. 
may  compel  conveyance,  VHI,  419. 
sale  does  not  put  title  in  purchaser 

Vm,  419. 
specific    performance    of    contract 

VIII,  419. 
title  of  purchaser,  VIII,  419,  420. 
possession  of  mortgaged  premises  by 

mortgagee  not  necessary,  VHI, 

414, 
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PowsMi  of  sale  in  mprtgaires — Cont, 
proceeds  of  thie  sale,  VIII,  420r422. 
.applied    to    expenses   of   sale   first, 

.    Vm,.  420. 
satisfaction  of  t{i&  debt,  yill,  42fl. 
stipulations  governing,  VIII,  421. 
surplus,  how  distributed,  VIII,  421, 
423.' 
,  reasons  for,  VIII,  412,  413. 
Statutes  of  Limitations   do  not  bar 

the,  .VIII,  413. 
the  sale,.  VIII,-  416,  417. 
auctioneer  may  be  employed  to  cry 

the.sale,.  VIII,  416. 
If  for  cash,,  check  may  be  accepted 

when .  certifled,  VIII,-  417. 
must  conform  strictly  to  terms  of 

power,  Vin,  416. 
position  , of  purchaser  at,  VIII,  419, 

420. 
proceeds  of,  Vin,.  420-422. 
'reasonable  endeavor  to  secure  pur- 
•         chasers,.  VIII,  417. 
terms  of,  VIII,  417. 
who  may  exercise,  VIH,  414-416. 
who  may  (Purchase,  VIII,  417-419. 
of  the  President.     See  President, 
of  the  majority  stockholders,  IX,  262. 
of  trustee, 

defined,  VII,  287. 

classified,  VII,  313. 

delegation  of  trust  power  by  trustee, 

VII,  319,  320. 
discretionary,  VII,  313,  319. 
express, 
of  investment,  VII,  317.. 
to  fill  vacancies  in  trusteeship,  VH, 
317. 
I       to  lease  trust  property,  VII,  317. 
to    mortgage    trust    property,    VII, 

317. 
to  sell  trust  property,  VII,  315,  316. 
general,  VII,  313t315. 
imperative,  VII,  313. 
must  be   exercised  by   trustee,    VII, 

313 
naked,  vil,  313. 
special,  VII,  313. 

trust  valid  as  a  power,  VII,  286,  287. 
unauthorized  trust  as,  VII,  286. 
particular.     See  a^o  Powers,   special, 
under  this  heading, 
defined,  V,  ,487. 
donee  dpes  not  act  as  owner  of  fee, 

V,  226. 
release  of,  V,  497.  , 

power  to  appoint  by  will,  V,  500,  501. 
prohibited  to  national  government,  XI, 

91,  490,  491. 
prohibited  to  states,  XI,  92,  93,  491. 
relation  between  states,  XI,  83-114. 
release  of  power,  V,  495,  496,  497. 
by  a  valid  conveyance   of  property, 

V,  495. 
formal,  V,  495. 
in  general,  V,  495,  496. 
in  gross,  V,  497. 
special  power  in  gross,  V,  497-500. 


reserved  to  states,  XI,  92,  500. 

resulting,  XI,  95,  96. 

rule  against  perpetuities  as  applied  to, 

V,  223-228. 
separation  of,  XUI,  338. 
special, 
defined,  V,  487. 
in  gross,  V,  497-500. 
American  tendency,  V,  499,  500. 
English  doctrine,  V,  497,  498. 
Professor  Gray's .  views  on,  V,  500. 
test  of,  V,  499. 

tortious  conveyances,  V,  498,  499. 
Statute  of  Uses,  effect  of,  V,  488,  489. 
supremacy  of  federal  authority,  XI,  97- 

100. 
terminology,  V,  487,  488. 
text    of    Constitution    on    distribution, 

XI,  485-495. 

Precatory  Expressions, 

defined,  VH,  245. 

in  a  will,  sufficiency  of  language  to 
create  trust,  VII,  245,  246. 

Precedents.  See  also  Common  Law, 
Equity. 

a  source  of  law,  I,  56,  117, 118,  218;  XV, 
385. 

codification  of,  I,  71-73. 

creation  of,  I,  60-62. 

drawn  from  customs,  I,  117. 

English  decisions  in  American  courts, 
I,  159. 

enormous  and  rapid  growth  of,  I,  65. 

following  of,  I,  53,  58-60. 

imperative,  I,  59. 

in  field  of  private  law,  I,  70. 

obsolete,  I,  60. 

persuasive,  I,  59,  62,  63. 

Pre-emption,  V,  31. 

Preferences, 

in  bankruptcy,  XII,  354-357. 
credit  given  after  preference  by  pre- 
ferred creditor,  XII,  357. 
good  faith  will  not  make  preference 

valid,  XII,  356. 
intent  to   prefer,    what  amounts   to, 

Xn,  355. 
may  be  avoided  by  trustee  in  bank- 
ruptcy, XII,  355. 

money  deposited  in  bank  to  bankrupt's 
account  not  preference,  XII, 
356. 

payment, 
for  services  to  be  rendered  bankrupt 
'  in    contemplated     proceedings, 
not  preference,  XII,  357. 
of  wages  by  bankrupt  not  preference, 

XII,  356. 

preferred  creditors,  XII,  354-357. 
transfers  of  property,  when  considered 
as,  xn,  355,  356. 

debtor  must  have  been  insolvent  at 
time  of  transfer,  XII,  355. 

four  months'   limitation,    how  reck- 
oned, xn,  355,  356. 

if  recording  or  registering  of  trans- 
fer is  required,  XII,  355. 
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Preferences,    transfers    of    property — 
Continued, 
under  amendment  to  the  bankruptcy 
law  of  1903,  XU,  355,  356. 
Pregnancy, 
feigning  of,  XIV,  353. 
period   of  gestation,   how   determined, 

XIV,  354,  362,  363. 
signs  of,   medico-legal   considerations, 

XIV,  353,  354. 
Preliminary  Examinations, 
of  persons  accused  of  crime.  III,  280-281. 
Premises,  defined,  V,  6. 
Premiums, 
payment  of, 

notice  by  insurer  that  premiums  are 
due,  XIV,  176,  177. 
as  waiver  of  insurer's  right  to  in- 
sist on  payments  of  premiums 
without  notice,  XIV,  176,  177. 
promise  by  company  that  the,  need 
not  be   made   promptly,   efEect 
of,  XIV,  179,  180. 
Practice  and  Procedure.    See  Criminal 
Procedure,    Trial    and    Proce- 
dure, 
acts  In  United  States  modifying  com- 
mon law  rules  of  procedure  and 
pleading,  X,  13. 
administration  of  Justice  by,  I,  85,  86. 
Bentham's  criticism  of,  I,  152. 
codification  of  the  law,  I,  72. 
criminal  proceedings  in  federal  courts, 

XI,  266,  267,  495. 
development  of  contract,  I,  372. 
due  process  in  judicial  proceedings,  XI, 

259,  260,  313,  314.- 
effect  of,  VII,  367,  368. 
ancient  common  law  actions,  VII,  368. 
quasi-contractual     obligations,     VII, 
367. 
forms  of  action  abolished,  II,  10. 
In  civil  actions,  X,  147,  205. 
appeals,  X,  195,  196,  198-205.    See  also 

Appeal;  Error,  writ  of. 
call  of  cases  on  calendar,  X,  158. 
charging  jury,  X,  186-189.     See  also 

Instructions  to  Jury, 
deposition   of  witnesses,   X,    175-178. 

See  also  Depositions, 
entering  judgment,  X,  193-197.     See 

also  Judgments, 
exclusion  of  witnesses,  X,  174,  175. 
in  non-jury  cases,   X,   159-163.     See 
also    Trial,    of    cases    without 
jury, 
instructions  to  jury,  X,  186-189.    See 

also  Instructions  to  Jury, 
jury  trial,  X,  159,  164-170.    See  Jury, 

trial  by.  ; 

open  and  close,  right  to,  X,  171,  172. 

See  also  Open  and  Close, 
opening  statement,  X,  172,  173. 
preliminary  motions,  X,  154-158.    See 

also  Motions, 
preparation  for  trial,  X,  147-170. 
setting  cause  for  trial,  X,  158. 


swearing  of  witnesses,   X,   173,   174. 

See  also  Witnesses, 
the  trial,  X,  171-205. 
what   plaintiff   must   prove,   X,    179. 
See  also  Evidence. 
In  courts  of  admiralty,  XIV,  287,  319. 
in  equity  joinder  of  parties,  VII,  9. 
In  federal  courts,  I,  240-242. 
In  Great  Britain  in  early  courts,  VII,  3. 
in  justice's  courts,  I,  335,  336. 
in    Supreme   Court   of   United   States, 

I,  251,  252. 
limitations  of  common  law  procedure, 

VII,  367. 
procedure, 
civil,  defined.  III,  259,  260. 
code,  defined.  III,  261. 
criminal.  III,  259-344. 
distinguished  from  trial.  III,  259. 
reforms  in  England,  I,  153. 
regulation  of,  in  other  countries,  XI,  86. 
technicalities  of,  I,  149. 
Practice  of  Law,  corporations  may  not 

engage  in,  IX,  141,  142. 
Praecipe,  V,  50,  51;  X,  102,  103,  147,  148; 

XIV,  734.  , 
Prayer, 
for  process  in  bill  in  equity,  X,  232,  239, 

240.    See  also  Bill  in  Equity, 
for  relief  in  bill  in  equity,  X,  232,  238, 

239.    See  a.lso  Bill  in  Equity. 
Prescription, 
acquisition  of  rights  in  water  by,iVI, 

373    374 
easement  by,  V,  372,  373,  517-519. 

accrued  at  common  law  before  the 
■  passing  of  Statutes  of  Limita- 
tions, V,  618. 
acquisition  of,  V,  519. 
action    to    prevent    the    running    of 

Statute,  V,  373. 
disabilities  to  adverse  use,  V,  534. 
in  United  States,  V,  518,  519. 
based  on  a  definite  use  for  a,  pre- 
scriptive period,  V,  373. 
presumptions,  V,  519. 
test  of,  V,  518. 
theory  in  regard  to,  V,  518. 
obligation  to  fence,  V,  343,  344. 
profits  a  prendre,  V,  388,  389. 
right  of  way  by,  V,  347,  373,  374.     See 
also  Easement,  of  right  of  way. 
right  to. 

commons  by,  V,  347. 
light  by,  V,  347,  348,  350. 
markets  by,  V,  347. 
water  in  a  stream  by,  V,  347,  359. 
ways  by,  V,  347,  373,  374, 
Presentment,  ', 

defined,  III,  286. 

for    acceptance,    of    bill   of    exchange, 
VIII,  155,  156. 
bills   that  must   be  presented,   VIII, 

156. 
by  whom,  to  whom  and  when,  must 

be  made,  VIII,  157. 
dishonored,  VIII,  158-169. 
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Presentment,    of    bill    of    exchange — 
Continued, 
excused  entirely,  when,  VIII,  157. 
time  for  presentment,  VIII,  156,  157. 
for  payment  of  note  or  check, 
at  place  of  business  of  payer,  VIII, 

153,  154. 
by  holder  or  authorized  representa- 
tive, VIII,  152,  153. 
by  parties  primarily  liable,  not  a  con- 
dition precedent,  VIII,  145. 
by  parties  secondarily  liable,  neces- 
sary, VIII,  145. 
by  whom  and  how  to  be  made,  Vni, 

152-154. 
delay     in     making,     when     excused, 

VIII,  154. 
delivery    of    instrument    upon    pay- 
ment, VIII,   153. 
dispensed  with,  when,  VIII,  154,  155. 
exhibition  of  Instrument,  VIII,  153. 
how  made,  VIII,  153,  154. 
proper    person    to    whom    to    make, 

VEII,  151,  152. 
proper  place  for,  VIII,  150,  151. 
time  of, 
demand  paper,  VIII,  147,  148. 
due  date  specified,  VEII,  145-147. 
of  check,  VIII,  148,  149. 
of  installment  paper,  VIII,  146,  147. 
time  of  day  for,  VIII,  149,  150. 
waiver  of,  express  orimplied,  VIII,  154. 
where  address  is  given,  but  no  place 

specified,  VIII,  150. 
where  place  is  specified,  VIII,  150. 
indictment  distinguished  from.  III,  285, 

286. 
presented  to  the  court.  III,  286.  • 

Preservation  of  Public  Peace,  govern- 
mental function  of  municipal 
corporation,  XIII,  230. 

President, 

acts  must  conform  to  Constitution,  XI, 
70. 

alien  not  eligible  for  office,  XI,  149. 

amnesty  proclamation  of,  XI,  135. 

duty  to  determine  lawful  government 
of  state,  XI,  102. 

election  of,  XI,  49,  52.- 

electoral  vote,  XI,  54,  501. 

exempt  from  jurisdiction  of  any  court, 
XI,  135. 

impeachment  of,  XI,  135,  136,  494. 

injunction  against,  XI,  138. 

judicial  function  of,  XI,  117. 

legislative  function  of,  XI,  117. 

may  be  tried  by  senate,  XI,  135,  487. 

military  powers  of,  XI,  121,  132-134,  493. 

not  subject  to  process,  XI,  137. 

powers  and  duties  of,  XI,  115-139,  493, 
494. 

power  of, 
appointment,  XI,  122-125,  494. 
in  relation  to  legislation,  XI,  121,  130- 

132. 
In  respect  to  conduct  of  foreign  rela- 
tions, XI,  121,  127-130. 


of  direction,  XI,  125,  126. 
of  removal,  absolute,  XI,  124,  125. 
to  call  extraordinary  sessions  of  Con- 
gress, XI,  131,  494. 
to  commute  punishment,  XI,  135. 
to  execute  laws,  XI,  121,  126,  127. 
to  grant  pardons,  XI,  46,  121,  134,  135, 

310,  311,  493. 
to   issue   administrative    ordinances, 

XI,  120. 
to     issue     orders     binding     certain 
oflScers,  XI,  131. 
remedies   against   action   of,    XI,    135- 

138. 
right   of,    to   govern    through   military 

rule,  XI,  168. 
state's  right  to  participate  in  election, 

XI,  103. 
succession  of,  XI,  54. 
to  preserve,  protect  and  defend  Consti- 
tution, XI,  127. 
veto  power  of,  XI,  46,  132. 

President  of  the  United  State*, 
appointments  to  public  office  by,  XIH, 

275,  276,  294. 
election  of,  XIII,  291. 
impeachment  of,.  XIII,  399. 
mandamus  denied  against,  X,  596. 
may  establish  military  courts,  I,  322. 
powers  of,  I,  195;  XIH,  335. 
preferential  primary  for,  I,  6. 
qualifications  of,  Xin,  308. 
salary  of,  XIII,  266,  267,  330. 
suspension  of  writ  of  habeas  corpus  by, 

X,  624,  625. 

Presumptions,  X,  409-413. 

are  matters  of  substantive  law,  X,  410- 

412. 
as  to 
absentees  for  seven  years,  X,  410. 
children  born  in  lawful  wedlock,  X, 
411. 
conclusive,  so  called,  X,  411. 
of  easement  in  use  twenty  years,  X, 

411. 
of  execution  of  writing  over  thirty 
years  old,  X,  411. 
doctrine  of,  explained,  X,  409. 
effect  of,  X,  409,  410. 

on  burden  of  proof,  X,  417,  418. 
essential  character  and  operations  of, 
as   far  as   law   of   evidence   is 
concerned,  X,  412. 
facts  which  give  rise  to,  X,  410. 
function  of,  X,  409. 

inaccurate  notions  concerning,  X,  412. 
in  crimes,  X,  410. 
in  sales,  X,  410. 

may  operate  as  prima  facie  assump- 
tion, X,  409. 
not  part  of  law  of  evidence,  X,  409. 
of  law, 
that   damages    have   been   sustained 
when  one's  rights  are  violated, 
XIV,  2. 
revocation  of  will  of  testator  by,  VI, 
120. 
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Pretumptloni — Continued. 

regularity  of  courts,  I,  186,  187,  222. 

of  survivorship  where  members  of 
family  perish  in  common  disas- 
ter, XiV,  329. 

of  valuable  consideration  in  negotiable 
instruments,  VIII,  62. 

prima  facie  assumption  or  consequence, 
X,  409,  410. 

rebutted,  disappear,  X,  409,  410. 

sometimes  are  rules  of  procedure,  X, 
409. 

Prices,  cutting  of,  fair  competition,  11, 
332. 

Primaries,  direct,  I,  5;  Xm,  276. 

Principal, 
deflned,  IV,  173. 
association  as,  IV,  186. 
as  trustee  cannot  delegate  his  author- 
ity to  agent,  IV,  176. 
club  as,  IV,  186. 

contract  between  agent  and,   IV,   172, 
173,  176,  178-183,  193-203. 
by  ratification,  IV,  193-203, 
consideration,  IV,  182,  183. 
elements  of  the,  IV,  181,  182. 
writing  not  generally  necessary,  IV, 
172,  173,  179. 
corporation  as,  IV,  185. 
disclosed,  deiined,  IV,  247. 
Incompetent,    whether    an,     may    act 
through  a  competent  agent,  IV, 
183. 
in   contract    of    suretyship.      See    also 
Surety,  Suretyship, 
alteration     of    principal's     contract, 

Vni,  258-263. 
corporation    as,    acting    ultra    vires, 

VIII,  231. 
death  of,  VIII,  235. 
discharge    of,    in    bankruptcy,    VIII, 

234. 
duress    affecting    principal's    obliga- 
tion, Vin,  233. 
failure  of  creditor  to  use  money  in 
payment  of  claim  against,  VIII, 
253,  254. 
fraud  affecting  principal's  obligation, 

VIII,  232,  233. 
illegality     affecting     the     principal's 

obligation,  Vm,  231,  232. 
infant  as,  VIII,  230. 
judgment  against,  VIII,  237. 
Judgment  in  favor  of,  VIII,  236,  237. 
married  woman  as,  VHI,  229,  230. 
non-liability   of,   as   a   test   whether 
within  Statute  of  Frauds,  VIII, 
188. 
obligations    of,    suspended    by    war, 

VIII,  234. 
part  payment  by,  in  full  satisfaction 

releases  surety,  Vllf,  239. 

payment    by,    releases    surety    and 

guarantor,  VIII,  238,  239. 


releases  of, 
an  attachment  on  property  of,  Vin, 

252. 
levy  on  property  of,  VIII,  251,  252. 
when    principal     and     surety    are 
bound, 
jointly,  VIII,  239. 
severally,  VHI.  239. 
signature  of,  signed  without  author- 
ity, VIII,  231. 
valid  tender  by,  VIII,  238. 
infant  as,  IV,  183,  184. 
contract  appointing  agent  voidable, 
rv,  184. 
insane  person  as,  IV,  184,  185. 
in  the  first  degree,  in,  4f. 
hi  the  second  degree,  m,  48-51. 
accessory  distinguished  from.  III,  53; 

XV,  121. 
accomplices.  III,  51-53. 
aiding  and  abetting,  ni,  48,  60,  51. 
presence  of.  III,  49. 
joint  principals,  IV,  188. 
members   of   associations   and   clubs 

as,  IV,  188. 
partners  as,  IV,  188. 
liability  of, 
for  exemplary  damages  for  acts  of 

agent,  XIV,  23-25. 
for  torts  of  agent,  IV,  257,  258. 
married  woman  as,  IV,  185.  • 

notice  to, 

agent,  notice  to,  IV,  256,  257. 
sub-agent,  notice  to,  when,  rV,  257. 
obligation  pf,  to  agent,  IV,  237,  239. 
acting   for   different    principals,    IV, 

239. 
to  indemnity,  IV,  238,  239. 
to    pay   his   commissions,    salary   or 
compensation,  IV,  237,  238. 
amount  of,  where  there  Is  no  agree- 
ment, rv,  238. 
depends  on   contract  between   the 

parties,  IV,  237. 
lien  of  agent  for,  IV,  237. 
ratification  by  principal  of  unau- 
thorized act  gives  rise  to  com- 
pensation, rv,  238.     \ 
to  reimbursement,  IV,  238. 
for  outlays  in  course  of  the  employ- 
ment, rv,  238. 
obligations  and  duties  of  the  agent  to 

the,  rv,  239-246. 
partners  as,  IV,  185,  186. 
ratification  by,  of  unauthorized  acts  of 
agent,  IV,  193-203. 
acts  void  and  illegal  cannot  ba  rati- 
fied, IV,  198,  199. 
acts  which  may  be  ratified,  IV,  198. 
agent  may  ratify  act  of  sub-agent, 

IV,  199. 
contract   made   on   behalf   of  ascer- 
tainable person,  IV,   194-196. 
effect  of,  rv,  200-203. 
as  between  agent  and  third  party, 

rv,  203. 
as    between    principal    and    agent, 
IV,  202,  203. 
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Principal,  ratification  of — Cqntinued. 
as    between    principal    and    third 
party,  IV,  200-"203. 
whether  third  party  may  with- 
draw ratiflcatlon,  TV,  200,  201. 
elements  of,  IV,  194-197. 
forgery,  whether  act  of,  may  be  rati- 
fied, IV,  198,  199. 
form  of,  IV,  197,  198. 
must  be  real  assent,  IV,  195. 
persons   capable   of  being  principals 

may  ratify.  IV,  199. 
persons   under   legal   disability   may 

ratify  when,  IV,  199. 
supposed  principal, 

not  bound  to  ratify,  IV,  195,  196. 
shall  have  full  knowledge  of  mate- 
rial facts  connected  with  trans- 
actions, IV,  196,  197. 
Where  agent  has  authority  and  ex- 
ceeds it,  IV,  193. 
where  agent  has  no  prior  authority, 

IV,  193. 
who  may  ratify,  IV,  199,  200. 
relation  of  agent  and, 
a  fiduciary  one,  IV,  239. 
effect  of,  IV,  247-258. 
formation  of,  IV,  176-206. 
founded  on  contract,  IV,  172,  173. 
termination  of,  IV,  207-218. 
by, 
bankruptcy,  IV,  215,  216. 
death,  IV,  214,  215. 
insanity,  IV,  215. 
marriage,  IV,  217,  218. 
operation  of  law,  IV,  214-218. 
original  agreement,  IV,  207,  208. 
revocation  of  authority,  IV,  208- 

213. 
subsequent  agreement,  IV,  208. 
depends  on  will  of  parties,  IV,  207. 
renunciation  by  agent,  IV,,  213,  214. 
relation  of  third  party  and,  IV,  247-258. 
revocation  of  authority  by,  IV,  208-213. 
contract  of  employment,  IV,  209,  210. 
element  of  good  faith,  IV,  210,  211. 
liability  of  principal  when,  IV,   208- 

211. 
notice  to  third  persons,  IV,  212. 
of  power   coupled  with  an   interest, 

IV,  209,  211,  212. 
of  simple  agencies,  IV,  208,  209. 
power  to  revoke,  IV,  209. 
undisclosed,  IV,   247,   249-256. 

contracts  of  agent  on  behalf  of,  IV, 

249,  250. 

parol    evidence    admissible    to    show 

written    contract    with    agent 

made  on  behalf  of,  IV,  254,  255. 

suit  against  an,  IV,  250-252. 

contract  with  agent  under  seal,  IV, 

252. 
defense  of  principal,  IV,  251,  252. 
delay  of  the  third  party  may  work 

estoppel,  rv,  251. 
on  negotiable  paper,  IV,  252. 
state  of  accounts  between  principal 
and  agent,  a  defense,  IV,  251. 


suit  by  an,  IV,  252-254.  i 

contract  with  agent  under  seal,  IV, 

253. 
intention  of  third  party  to  deal  with 

agent  as  principal,  a  defense  to, 

rv,  252. 
state    of    accounts   between    third 

party  and   agent   a  matter  of 

defense,  IV,  253. 
unincorporated  association  as,  IV,  186. 
who  may  be,  IV,  183-186. 
Principal  and  Agent, 
accounting  between,  VII,  100. 
acts  of  agent  on  behalf  of  principal,  X, 

498. 
agency  distinguished  from  trust,  VII, 

241,  242. 
agency  of  child,  HI,  349. 
agent  cannot  delegate  authority,  IX,  34. 
agent  does  not  own  the  property,  VII, 

241,  242. 
ambiguous  signatures,  Vm,  70. 
appointing  of  agent.  III,  400,  401. 
authority  of  agent,  I,  467. 
contract  by  agent  for  himself,  IX,  405. 
contract  with  agent  undisclosed  prin- 
cipal, I,  401. 
corporation   can-  act   only  through   its 

servants  or  agents,  IX,  167. 
disclosure  of  agency  by  signer  of  bill  or 

notes,  VIII,  70-72. 
fiduciary  relation,  VII,  133,  173,  174. 
indorsement       constituting       Indorsee 

agent  of  Indorser,  Vm,  98. 
infant  cannot  appoint  agent,  I,  470. 
judgment  against  agent,  VII,  459,  460. 
landlord  and  tenant,  relation  .of,  dis- 
tinguished from,  VI,  226. 
mutual  agency  as  a  test  of  partner- 
ship, rX,  301,  302,  307. 
non-disclosure    by    confidential    agent, 

VII,  168. 
notice  of  dishonor  of  bill  to  agent,  Vin, 

162. 
notice  to  agent  notice  to  principal,  VII, 

200,  201. 
principal,  liability  of,  IX,  165,  166. 

in  civil  actions.  III,  56. 
'  in  criminal  actions.  III,  56-58. 
relation  of  directors  to  the  corporation 

similar  to  relation  of,  IX,  177. 
signature  to  bill  or  note  by  agent,  VIII, 

68-70. 
without  authority,  VHI,  72. 
special     laws     governing     contractual 

obligations,  I,  89. 
when  relation   creates  a   constructive 

trust,  vn,  128. 
Principal  and  Surety.    See  also  Surety, 
action  for  contribution  from  co-surety, 

XIV,  105. 
allowance    of    costs    and    attorney's 

fees  in  computing  damage  in, 

Xrv,  105. 
conveyance     of    mortgaged     premises, 

vn,  149. 
corporation   ordinarily   cannot   act   as 

surety,  IX,  119. 
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Principal    and   Surety — Continaed. 
Jurisdiction  of  equity  once  existing,  is, 

Vir,  226,  227. 
married  woman  as  surety  for  husband, 
in  equity,  III,  463,  464. 
under    Married    Women's    Property 

Acts,  III,  465,  466. 
special  promise  to  answer  for  debt,  of 

another,  I,  455,  456. 
sureties  on  bonds  of  receivers,  IX,  466. 
Prints.    See  also  Labels, 
copyright  of,  XII,  468,  469. 
registration  of,  in  Patent  Office,  XII, 

468. 

Priorities,  VII,  112,  113,  206-211,  213. 

Prior  Use; 

as  bar  to  patent  in  United  States,  XII, 
406-412. 
'        applicant  must  not  be  prior  patentee 
for   same    invention,    XII,    408, 
409. 
date  of  invention, 

determined  how,  XII,  411,  412. 
descriptions  prior  to  application  for 
patent,   XII,   407-411. 
a   written   description   insufficient, 

XII,  409. 
description  must  be  accurate,  XII, 

410. 
in   printed   publications,   XII,    407' 
409. 
proof  of  date  of  publication,  XII, 

410. 
publication  sufficient  if  offered  to 
public,  XII,  410. 
In  private  publication  insufficient, 

Xn,  409,  410. 
Invention  described  must  be  iden- 
tical with  one  for  which  pat- 
ent is  sought,  XII,  410. 
effect  of  knowledge  and  use,  XII,  406, 

407. 
"in   public    use    or   on    sale    in    this 
country    for    more    than    two 
years  prior  to  his  application," 
explained,  XII,  406,  407. 
"not  known  or  used  in  this  country 
before  the  invention  or  discov- 
ery   thereof,"    explained,    XII, 
406. 
prior  patent,  XII,  407,  408. 
prior  use  must  be  complete,  XII,  407. 
proof    of    existence    of    descriptions, 
drawings  and  models,  when  in- 
sufficient   to    show    prior    use, 
xn,  407. 

Prisons, 

domicile  of  prisoner,  what  is,  XII,  11. 

12. 
escape  of  prisoner,  III,  72,  74. 
International  Prison   Conference,   XII, 

169. 
jailer.  III,  39. 
recovery  against  state  by  convict  for 

injuries     received,     XIII,     370, 

371. 


Privacy,  Right  to, 

definitions,  II,  365-367. 

affirmed      emphatically    ■  by      certain 

courts,  n,  369.     .    . 
analogy    to    right    to    intellectual    and 

artistic  property,  11,  367,  368. 
ceases  with  death  of  person,   II,   372, 

373. 
denied  by  certain  courts,  II,  369. 
distinction    between    right    to   reputa- 
tion and,  II,  369. 
equity, 
may    intervene    to   protect    personal 

rights,  view  that,  II,  389-392. 
remedial  jurisdiction  of,  II,  386-389. 
expansion  of  the  common  law,  n,  362, 

363. 
history  of  the,  II,  363-365. 
included  under  the  head  of  liberty,  II, 

381. 
Indignity  to  the  dead,  recovery  for,  II, 

386. 
injury  to  property  an  essential  element 

in  the,  II,  382. 
Invasion  of,  whether  recovery  may  bo 

had  for,  n,  8. 
legal,  II,  384. 

principle  underlying,  II,  361-362. 
publication   of   likeness    in   connection 
with, 
an  expose  of  the  fraudulent  use  of 

the  mails,  II,  385. 
an  unauthorized  indorsement  of  a  life 
insurance  company,  II,  370,  379- 
381. 
an  unauthorized  use  of  person's  name 
as  part  of  corporate   title,   II, 
381-383. 
mercantile  advertisement,  II,  375-379, 
383,  384. 
public    character   of   the    deceased    as 

creating  a  waiver,  II,  373-375. 
recognized  in  the  Roman  law,  II,  381. 
Hobersori    v.    Rochester    Folding    Box 

Co.,  11,  375-379. 
statutory  enactment  in  New  York  cre- 
ating, II,  376,  note, 
"to  1  be    let    alone,"    comprehends    the 

whole  idea  of,  II,  364. 
unauthorized    copyrighting    of    photo- 
graph as  interfering  with,   II, 
385,  386. 
whether  a  property  right  is  Involved, 
II,  388,  389. 

Private  Banks, 
defined,  IX,  433. 
investigation   carried  on  by  the  Pujo 

Congressional   Committee.    IX 

433. 

Private    Corporations.      See    Corpora- 
tions. 

Private  interests,  I,  75,  76. 

Private  International   Law,  xn,  1-112. 
See  also  Conflict  of  Laws. 

Private  Law,  I,  70,  88;  XI,  4;  XII,  224 
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Private  Property.     See  Property,  pri- 
vate. 
Private  Trusts,  VH,  282-296,  343,  344. 
Privateering,  Declaration  of  Paris  abol- 
ished, XII,  162,  181. 
Privies,  to  a  Judgment,  VII,  460. 
Privileged    Communications, 
defined,  U,  277. 

as  a  defense  to  action  for  defamation, 
II,  263-272. 
absolute  privilege,  n,  263-266. 
conditional  privilege,  II,  263,  266-272. 
excess  of  privilege,  II,  277-280. 
cannot  be  disclosed  without  other  per- 
son's consent,  X,  389. 
communications  between, 
attorney  and  client,  IV,  277;  X,  389- 
391. 
all  facts   communicated  not  priv- 
ileged, X,  ^90. 
attorney  must  be  acting  In  profes- 
sional capacity,  X,  389. 
collateral  facts  not  privileged,  X, 

389. 
how  claimed,  X,  390,  391. 
made  in  furtherance  of  criminal  or 
illegal  design  not  privileged,  X, 
389. 
not  terminated  by  death  of  attor- 
ney, X,  390. 
privilege  belongs  to  client,  X,  390. 
scope  of  privilege,  X,  389,  390. 
waiver  of  privilege,  X,  390,  391. 
when    third    party    is    present   not 
t  privileged,  X,  390. 

husband  and  wife,  X,  391,  392. 
anti-marital  privilege,  X,  391. 
at  common  law,  X,  391. 
considered  confidential,  X,  391. 
privilege, 
'death  or  divorce  may  destroy,  X, 

391. 
may  be  waived  .by  either  hus- 
band or  wife,  X,  391. 
privileged    marital    communica- 
tions distinguished  from  anti- 
marital  privilege,  X,  391,  392. 
between  physician  and  patient,   XIV, 
322,  323. 
extend  to  such  knowledge  as  trained 
eye  of  physician  may  discover, 
XIV,  323. 
privilege  belongs  to  patient,  XIV,  323. 
fair  comment,  II,  272-275. 
in  bankruptcy  proceedings,  Xn,  322. 
between, 
attorney  and  client,  XII,  322. 
physician  and  patient,  XII,  322. 
priest  and  penitent,  XII,  322. 
In  criminal  libel,  III,  256-258. 
of  witnesses,  X,  383-388.    See  also  Wit- 
nesses, privilege  of. 
Privileges,  as  personal  property,  rv,  2. 
Privileges  and  Immunities, 
of  citizens,  XI,  3,  63,  93,  110-112,  192- 
199. 


text  of  fourteenth  amendment,  XI,  502, 

603. 
Privy  Council, 

judicial  committee  of,  I,  340,  342,  343. 
power  to  act  as  court  of  appeals,  I, 

166. 

Prize, 

British  Prize  Courts,  I,  362. 

crews  of  captured  vessels  not  consid- 
ered prisoners  of  war,  under 
rules  of  The  Hague,  XII,  185. 

exclusive  jurisdiction  of  District  Court, 
I,  199,  282,  290. 

foreign  judgment,  VH,  463,  464. 

International  law  of,  administration  of, 
Xn,  203. 

judgments  in  rem  in  cases  of,  VII,  463, 
464. 

laws  of  United  States  respecting,  XII, 
184,  185. 

neutral  vessels  as,  XII,  201,  202. 

review  of  decrees  of  District  Court,  I, 
261. 

venue  of  actions  In  District  Court,  I, 
290. 

Prize  Court, 

distributes  prize  money  to  captors, 
XII,  184. 

federal  district  court  acts  as,  in  United 
States,  XII,  202. 

International,  establishment  of,  XII, 
203,  204. 

judgments  of, 

are  conclusive  evidence  of  facts,  X, 
653. 

seizure  of  enemy's  vessel,  legality  of, 
determined  by,  XII,  184. 

seizure  of  neutral  vessel,  validity  of, 
to  be  tested  in,  XII.  201,  202. 

Prize  Fighting,  party  causing  fatal  in- 
jury, in,  136,  138. 

Probable  Cause, 

in  actions  for  malicious  prosecution 
whether  there  was,  II,  295-298. 

malice  implied,  from  lack  of,  H,  267, 
258,  300. 

Probable  Consequence  Rule,  n,  116, 116. 

Probate,  VI,  139.  See  also  Administra- 
tion, of  estates;  Administrator; 
Executor;  WilL 

Probate  Courts, 

administration  of  estates,  VU,  139,  140. 

appeal  from,  VI,  140. 

appointment  of  guardians  by,  VI,  186, 
190. 

called, 
Orphans'  Courts,  I,  332. 
Surrogates',  I,  332. 

decree  of,  VI,  140;  VII,  462. 

establishment  of,  I,  164. 

exclusive  jurisdiction  of,  VI,  140,  141. 

judgment  of,  VII,  464. 

Jurisdiction  of,  I,  192,  199,  332. 

of  Massachusetts,  Jurisdiction  of,  rests 
upon  residence  of  debtor  of  in- 
testate, XII,  96,  97. 
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Probate  Courti — Continued. 

of  wills,  VI,  2,  3,  139-142. 

parish  or  county  courts  of  Ixjulslana, 

I,  332. 
per  testes,  VI,  139. 
petition  to  revoke,  VI,  140. 
proceedinirs  in,  VI,  140. 
review  over,  I,  331. 
uniformity  of  organization  of,  I,    332, 

333. 
Probate  Forms,  XIV,  744-750. 
Procedure, 
matters  relating  to,  XII,  76-80. 

governed  by  law  of  forum,  XII,  76. 
whether  Jurisdictional,  X,  525-529.    See 

also  Practice  and  Procedure. 
Process.    See  also  Criminal  Process, 
defined,  I,  86,  210;  II,  66. 
abuse  of,  II,  301,  302;  Vn,  403,  404. 
against  state,  I,  252. 
constructive,  X,  458. 
control  of  court  of  its  officers  in  the, 

X,  559. 
destruction  of  stable   under  wrongful 

summary  process,  II,  120. 
"fair  on  its  face,"  U,  66,  67. 
although  invalid,  no  liability  of  offi- 
cer serving,  II,  66,  67. 
forgery  of.  III,  241. 
Invalid  on  its  face,  II,  67,  68. 
whether  duty  of  officer  to  serve,  II, 
67,  68. 
issuing  of,  by  Justice  without  Jurisdic- 
tion, effect,  II,  67. 
obstructing  lawful  execution  of.  III,  72, 

73. 
of  manufacturing,  patent  for,  XII,  383, 
384,  391-393,  396. 
advantages  of,  XII,  393. 
granted,  when,  XII,  396,  397. 
infringement  of,  XII,  442,  443. 
patent     for     machine     distinguished 

from,  XII,  394,  395. 
patent  for  manufactured  article  dis- 
tinguished from,  XII,  396,  397. 
patent    for    principle     distinguished 

from,  XII,  392,  393. 
process  defined,  XII,  391. 
search  warrants,  XI,  44,  238,  239,  499. 
service  of,  I,  188,  189,  199,  252;  X,  150, 
151,  457-461,  514,  515. 
at  last  place  of  residence,  X,  515. 
by  leaving  writ  at  domicile  of  resi- 
dent, XII,  15,  16. 
by  officer,  n,  65,  66,  426,  427. 
Justification  for  trespass,  II,  65,  66. 
liabiUty  for  illegal  acts,  II,  427. 
by  person  called  to  assist  officer,  n, 
66. 
Justification  of  officer  for  trespass 

extends  to,  II,  66. 
liability  for  illegal  acts,  H,  427. 
by  publication,  X,  457-461;  XI,  319,  320. 
"every  man's  house  his  castle,"  applied 

in  the,  II,  68. 
in  actions  for  writ  of  attachment,  X, 
457-461. 


In    bankruptcy   proceedings,..  XII,    312, 
313. 
defects    or    irregularities,    effect    of, 

Xn,  315. 
in  involuntary  proceedings,  XII,  315. 
In   voluntary   proceedings,    XII,    313, 

315. 
personal  service,  Xn,  312. 
return  of  service,  XII,  312. 
same  as  in  suits  in  equity  in  United 

States  Courts,  XII,  312. 
service  by  publication,  XII,  312,  315. 
upon  infants,  lunatics  or  other  par- 
ties under  disability,  XII,  315. 
in  civil  cases,  XI,  315. 
in  foreign  attachment  proceedings,  by 

publication,  XII,  20. 
in   garnishment    proceedings,    X,    489- 
491. 
by  person  authorized  to  serve  proc- 
ess, X,  489. 
endorsement  of  manner  of  service  by 

officer,  X,  491. 
on   non-resident   temporarily   within 

state,  X,  490. 
service  by  publication  not  sufficient, 

X,  490. 
service  must  be  personal,  X,  489. 
on  corporations,  X,  519. 
on  defendant,  X,  17-19,  105. 
on  non-residents,  X,  18,  19,  457,  515-519. 
party  to  the, 
attorney  of  the,  Joint  tort-feasor  with 

,    officer,  when,  II,  427. 
Joint  tort-feaSor  with  officer,  when, 
II,  427. 
personal,  X,  457. 

return  of,  duty  of  attorney,  for  defend- 
ant to  examine  if  proper  return 
is  made,  X,  105. 
step  of  record  in  Judicial  suit,  I,  210, 

211. 
to  secure  Jurisdiction  over  person,  X, 

514,  615. 
under  early  English  law,  I,  111,  112. 

Profane  Swearing,  III,  68. 

Profits, 

defined,  V,  386. 
accounting  of, 
in  cases  of  unfair  competition,  XH, 

554-556. 
,  by  interlocutory  decree,  XII,  554. 
defendant's  credits  upon  account- 
ing, XII,  555,  556. 
allowance    for    rent,    heat,    light 

and  clerk  hire,  XII,  5^55. 
cost  of  production,  XII,  555,  556. 
losses  from  bad  sales,  XII,  556. 
salaries  of  officers  and  salesmen, 
XII,  556. 
in  equity,  how  assessed,  XII,  553. 
refused,  when,  XII,  554. 
should    cover    all    infringing    sales 
down  to  time  of  hearing,  XII, 
555. 
where  proof  of  profit  is  impossible, 
XII,  664. 
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Profits,  accounting  of: — Continued. 
in  claims  for  infringement  of  patents, 
XII,  446,  447. 
ft  prendre,  V,  386-390. 
by  grant,  V,  389, 
by  prescription,  V,  388,  389. 
cannot  be  created  by  custom,  V,  388, 

389. 
certain,  loss  of,  recovery  of,  as  conse- 
quential damages,  Xrv,  31-33. 
commons, 
appendant,  V,  386,  387. 
appurtenant,  V,  367. 
in  gross,  V,  387,  388. 
in  the  soil,  V,  388. 
of  estovers,  V,  388. 
of  pasture,  V,  387,  388. 
of  piscary,  defined,  V,  388. 
of  turbary,  defined,  V,  388. 
pur  cause  de  vjcinage,  V,  387. 
easements  distinguished,  V,  370,  386. 
effect  of  transfers  of  land,  V,  389,  390. 
extinguished  by  unity  of  possession  of 

two  estates,  V,  390. 
future, 
loss  of,  recovery  of,  as  consequential 
damages,  XIV,  30,  31. 
in  gross,  V,  389. 

insurance  against  loss  of,  in  Are  Insur- 
ance pohcy,  XIV,  136,  137. 
of  mortgaie:ed  premises, 
accounting   of,    by   mortgagee,   VIII, 

331,  332,  399. 
in  excess  of  rents,  applied  to  reduc- 
tion of  principal,  VIII,  332. 
mortgagor   entitled   to,    when   mort- 
gagee in  possession,   VIII,  332. 
rights  appurtenant,  V,  386,  387. 
speculative, 
recovery   of,    as    damages    not   al- 
lowed, xrv,  29,  30. 

Prohibition,  Writs  of,  XIH,  389-391. 

defined,  X,  567,  568;  XV,  404. 

bar  to,  X,  584-588. 

Circuit  Court  of  Appeals,  I,  268. 

costs  in,  X,  591. 

demand  and  refusal  in,  X,  578,  579. 

discretion  of  court  in  issuing,  X,   589, 

590. 
indirect  review  of  the  District  Court,  I, 

250,  255,   259,  260. 
Issued, 
at  law,  not  in  equity,  X,  568. 
in  lower  federal  courts  in  aid  of  Juris- 
diction, X,  592. 
in   state,  courts   in   aid   of  appellate 

jurisdiction,  X,  592,  593. 
to  court  martial,  X,  600. 
to  boards,  commissions  and  officials 

vested  with  Judicial  powers,  X, 

600. 
issue  tried  as  in  ordinary  aetions,  X, 

590. 
Jurisdiction  of  District  Court,  I,  309. 
not  granted  by  default,  X,  590. 
origin  of,  X,  571,  ^72. 
petitioner  in,  who  may  be,  X,  579. 


petition  for, 
facts  which  prima  faoie  entitle  peti- 
tioner to  relief  must  be  set  out, 
X,  577. 
lies, 
after  final  adjudication,   when,  X, 

577. 
before  final  adjudication,  when,  X, 
577. 
motion  of  leave  to  file,  X,  577. 
respondent  in,  who  may  be,,  X,  581. 
to  checlt  the  excess  of  jurisdiction,  I, 
121. 

Promise, 

absolute,  I,  535. 

as  a  consideration,  I,  365;  Vm,  60. 

conditional,  I,  535. 

conditions    distinguished,    I,    536,    575, 

576. 
defendant's,  to  pay  his  own  debt,  not 

within  Statute  of  Frauds,  VIII, 

193,  194. 
dependent,  I,  536. 
express,  VIII,  187. 
form  of  expression  as  test  whether,  is 

within  Statute  of  Frauds,  VIII, 

188. 
in  consideration  of  property  transferred 

to  surety,  VIII,  194-196. 
independent,  I,  535,  536. 
language  of  the,  I,  516. 
made  regarding  Illegal  transactions,  I, 

493,  494. 
must  be  enforcible  at  law,  I,  377. 
nature  of,  I,  535.  ' 

note  must  contain  a,  VIII,  14-16. 
not^  understood  by  other  party,  I,  399. 
promisees  and  promisors,  I,  515,  516. 
special,  meaning  of,  VIII,  186,  187. 
Statute  of  Frauds  requires  special,  to 

be  in  writing,  VIII,  186,  187. 
to  answer  for  default  of  another,' when 

within  Statute  of  Frauds,  VltE, 

189. 
to   apply   property   in   surety's   hands, 

Vril,  194. 
to  pay  promissory  note,  I,  555. 
out  of  a  particular  fund,  VIII,  27. 
uncertain  amount,  VIII,  32. 
when  writing  necessary,  I,  365,  456.  - 

Promissory  Notes.    See  Bills  and  Notes. 

defined,  VIII,  5. 

action   by  husband   on   note   given  to 
wife,  XII,  83. 

action  of  trover  for  the  wrongful  con- 
version of,  11,  83. 

action   on,    form  of   declaration,   XIV, 
700,  711. 

amount  of, 
left  blank,  afterwards  filled  in  excess 
of  sum  authorized,  effect,  VIII, 
75. 
recovery    by    holder    in    due    course, 
VIII,  116,  117. 

a.  negotiable  instrument,  VIII,  1, 
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Promissory  Notes — Continued, 
by  English  Bill  of  Exchange  Act,  be- 
came part  of  the  statutory  law, 
Vin,  9. 
co-debtor  or  endorser  on,  liability  of, 
where   one   of   makers   Is   dis- 
charged   in    bankruptcy,    XII, 
307. 
consideration  of,  VIII,  60. 
doubt  as  to  whether,  rules  of  construc- 
tion, VIII,  65,  66. 
forgery  of,  in,  15,  241,  246. 
form  of,  VIII,  15,  16;  XIV,  606. 
incomplete  instruments,  VIII,  72,  73. 
indorsement  by  insane  payee,  VII,  480. 
interest  after  maturity  allowed,  when, 

XIV,  .86. 
Judgment  note,  form  of,  XIV,  605. 
maker  admits   the   existence   and  ca- 
pacity of  payee,  VII,  480. 
money  obtained  by  fraudulent  use.  III, 

186. 
must  be  paid  in  money,  VIII,  19-22. 
must  contain  a  promise,  VIII,  14-16. 
must  not  contain  an  obligation  to  do 
anything   in   addition   to   pay- 
ment of  money,  VIII,  22-25. 
authority  to  confess  Judgment,  Vni, 

24,  25. 
authority  to  sell  collateral  securities, 

VIII,  23,  24. 
election  to  require  something  in  lieu 
of  money,  VIII,  22,  23. 
-waiver  of  exemptions,  VIII,  25. 
of  an  infant,  III,  379,  380. 
partial  payment  of  note  will  not  con- 
stitute    a     preference     under 
bankruptcy  law,  XII,  350. 
payable  on  demand,  VIII,  41. 
defined,  VIII,  41. 

when  suit  may  be  brought,  VIII,  41. 
payment  of  rent  by,  VI,  294. 
renewal  of  note,  law  governing,  XII,  57. 
sale  of, 

without  recourse,  VIII,  142. 
signature  to,  VlII,  13,  67,  68,  125. 

mistaken  belief  of  signer,  VIII,  125. 
surety  who  signs,  in  blank  liable,  VIII, 

273. 
surrender  of  note  upon  payment,  XII, 
97. 

Promoters, 

defined  and  classified,  IX,  64. 

compensation  of,  IX,  -69-71. 

contracts  of,  IX,  71-75. 

fiduciary   relation   to   corporation,   IX, 

64-68. 
personal  liability  of,  IX,  75,  76. 
relation  to  subscribers,  IX,  68,  69. 
the  prospectus,  IX,  68,  69. 

Proof  of  Loss, 

in  fire  insurance,  XIV,  246-248,  251. 
filing  of,  XIV,  175,  251. 
satisfactory  proofs, 'as  defined  by  au- 
thorities, XIV,  248. 
sixty-day  provision,  XIV,  247,  248. 
statements  in,  effect  of,  XIV,  248. 


Property.    See  also  Personal  Property; 

Real  Property, 
defined,  II,  34;  IV,  2. 
actions  and  remedies  for  infringement 

of  rights,  IV,  1. 
classification  of,  V,  1-3. 
in  conflict  of  laws,  XII,  37. 
under  civil  law,  IV,  2;  XII,  37. 
immovables,  IV,  2. 
movables,  IV,  2. 
under  common  law,  IV,  2;  XII,  37. 
goods,  IV,  2. 
land,  rv,  2. 
corporeal,  IV,  4,  5. 
distinction  between  real  and  personal, 

IX,  333. 
equitable    property   rights    and    inter- 
ests, VII,  8,  9,  117-163. 
incorporeal,  IV,  4,  5. 
law  of,  I,  88,  89. 
of  the  partnership, 
agreement   controlling  the,   IX,   340, 

341. 
common,  IX,  332. 
conversion  of  realty  into  personalty, 

IX,  333-335. 
depends  on  contract  made  between 

partners,  IX,  331. 
nature  of  a  partner's  interest  in,  IX, 

333. 
oral  evidence  may  be  used  to  show 

what  constitutes,  IX,  314. 
surviving  partner's  relation  to,   IX, 

340. 
transfer  of,  IX,  336-339. 
by  act  of  single  partner,  IX,  336- 
339. 
implied  authority,  IX,  336. 
successive  or  simultaneous  trans- 
fers, IX,  337-339. 
by  act  of  firm,  IX,  336. 
to  partners,  IX,  336. 
to  persons  outside  of  partnership, 
IX,  336. 
what  constitutes  firm  property,   IX, 

330-332. 
whether  real  estate  acquired  by  part- 
-     ner  is,  IX,  331. 
one  of  the  economic  interests,  I,  76. 
ownership  of,  VII,  118. 
personal.     See  Personal  Property, 
possession  of,  xn,  17-19.    See  also  Pos- 
session, 
power  to  make  laws  respecting  owner- 
ship, XI,  92. 
private,   taken  for  public  use,  XI,   21, 

190,   192,  301,  302. 
quasi-property  rights  in  equity,  VIII,  8. 
real.     See  Real  Property, 
rights  in, 
creation  of,  XII,  37-46. 
determining  the,   against  all   world, 

XII,  17-19. 
water  acquired  by  appropriation  are. 
VI,  361. 
scope  of  the  law  of,  IV,  1,  2. 
title  and,  distinguished,  V,  8. 
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Property — Continued. 

title   to,    determined   how,   XII,    17-19. 

See  also  Title  to  Property, 
trespass  to,  II,  34-38. 
Property    Insurance.     See  Fire  Insur- 
ance; Marine  Insurance. 
Proprietary  Interests, 
kinds  of,  IV,  68,  69. 
Prosecuting  Attorneys,  duty  of,  I,  37; 

ni,  321. 
Prostitution, 

lease    of    premises    for    immoral    pur- 
poses, invalid,  VI,  232.. 
regulation  of  houses   of  ill   fame,  XI, 

297 
social  evil  of,  I,  7,  11,  18. 
Union  for  Suppression  of  White  Slave 
Trade  (International),  XII,  170. 
"White  Slave  Traffic  Act  of  1910,  Xn, 

259,  260. 
Protest, 

defined,  VIII,  170. 
extension   or   certificate   of,    VIII,    170, 

171. 
formality  of  protesting,  VIII,  170. 
as  to  presentment,  VIII,  170. 
before  notary  public,  VHI,  170. 
formal   notice   of   dishonor   to   drawer 

and  indorsers,  VIII,  171. 
"noting,"  vni,  170,  171. 
of    a    dishonored    foreign    bill    of    ex- 
change, VIII,  169. 
of  inland  bills  of  exchange  and  promis- 
sory notes,  VIII,  169. 
record  of,  VHI,  170,  171. 
Protocols,  of  United  States,  XI,  129. 
Proximate     Cause.       See     also     Legal 

Cause, 
absence  of  contributory  negligence  con- 
fused with  the  question  of,  II, 
123. 
act  of  nature,  II,  123,  126. 
court  looks  at  the  matter  retrospect- 
ively,  II,   122. 
direct  results,  II,  122-124. 
doctrine  of,  applied  in, 

marine  insurance,  xrv,  270. 
foreseeable  but  not  proximate,  II,  121, 

135,  136. 
intervening   causes,    consequential   re- 
sults, II,  124-137. 
ACts  of 
animals,  II,  126,  127. 
nature,  II,  125,  126. 

in  carrier  cases,  II,  125,  126. 
plaintiff,  U,  127-130. 
culpable,  II.  129,  130. 
failure  to  act,  II,  130. 
instinctive,  II,  127. 
non-culpable,  II,  128,  129.  ' 

volitional,  II,  128-130. 
third  persons,  II,  127,  128,  130-137. 
Instinctive.  II,  127,  128. 
intentional,  II,  133-135. 
negligent,  II,  131-133. 
non-culpable,  U,  131. 


failure  to  act,  II,  130,  131. 
implied  negative  rule.  It,  135-13T. 
nature  and  character  of  co-operating 

factors,  II,  124;  XV,  3. 
proximate  but  not  foreseeable,  II,  121. 
rule   roughly   termed    the    "hind  sight 

rule,"  II,  122. 
volitional  acts,  H,  128-130. 
Proxy,  right  of  stockholders,   IX,  214, 

240,  241. 
Publication,  in  criminal  libel,  HI,  254- 

256. 
Public  Calling,  IV,  125-128.     See  Pub- 
lic Duty;'  Public  Employment. 
Public    Corporations.      See    Municipal 

Corporations. 
Public  Debts,  impairment  of  obligation, 

XI,  327,  328. 
Public    Documents.      See    also    Docu- 
ments; Records, 
defined,  X,  318,  319. 
as  evidence,  X,  318-320. 

Public  Duty,  

of  public  service  companies,  Xui',  1-42. 
breach  of,  xni,  23,  24,  25. 
character  of  the  obligation,  XIII,  23, 

24. 
extraordinary  duty  to  serve  all  com- 
ers, xni,  2. 
limitations  on,  XIII,  24. 
nature  of,  XUI,  22,  23,  25,  26. 
to  serve  the  public,  XIII,  23. 
Public  Employment, 
as  applied  to  public  service  companies, 
XIII,  1-11. 
adequate  service  necessary,  XIII,  22. 
advertising  for  freight  an  indication 

of,  Xni,  13. 
all  members  of,  public  to  be  served 

alike,  XIII,  22. 
Association  Press,  XIII,  9,  10. 
characteristics  of,  XIII,  14. 
complete,  when,  XIII,  12. 
control  of  public  services  necessary, 

xm,  4,  5. 
difficulty  of  distribution,  XHI,  6-8. 
economic  limitations  create,  XIII,  10, 

11. 
economic  monopoly,  XIII,  10. 
essential  to  public  service,  XIII,  12, 

13. 
examples,  XIII,  7,  8. 
extent  of,  XIII,  15,  16. 
factors  in,  XIII,  6-11. 
fundamental  principles,  Xm,  3. 
furnishing     of     incidental     services, 

XIII,  29,  30. 
highest  standard  of  service  required, 

XIII,  85. 
history  of,  XIII,  2,  3. 
in  case  of  separable  services,  XIII, 

16,  17. 
Incidents  of,  XIII,  11. 
Indications  of  private  business,  XIII, 

14,  16. 
in  the  Middle  Ages,  Xm,  i. 
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Public  Employment,  applied  to  public 
service  companies — Continued. 
legal    privileges    which    accompany, 

XIII,  11. 
limitations  on   available   time,   XIII, 

9,  10. 
limited  to  facilities  devoted  to  serv- 
ice, XIII,  17,  18. 
Munn  V.  Illinois,  rule  of,  Xni,  8. 
natural  monopoly  of,  XIII,  5,  6. 
no  one  can  be  made  to  enter,  XIII, 

22 
obligations  of,   XIII,   18,   19,   94,   101- 

140. 
one  who  engages  in,  XIII,  22,  25. 
private     employment     distinguished 

from,  XIII,  1,  2,  62. 
public  service  of  present  day,  XIII, 

3-5. 
real  party  in  interest,  XIII,  24,  25. 
regulation  of,  XIII,  5,  51-61. 
scarcity  of  advantageous  sites,  XIII, 

8,  9. 
solicitation  of  the  public  by  adver- 
tisements, xni,  13. 
stock  tickers,  XIII,  9. 
telegraphs  and  telephones,  XIII,  9, 10. 
test  of,  XIII,  4,  14. 
withdrawal  from,  XIII,  19-21. 
Public    Enemies,    seizure   of   goods    in 
hands  of  carriers  by,  XIII,  66, 
73,  80. 
Public  Health,  acts  Injurious  to,  m,  81. 
Public    Improvement!,   assessments   of 
damages  made  by  commission- 
ers, XI,  314. 
Public    Insignia,    as    trademark,     can 
never     be     exclusive     against 
state,  XII,  492. 
Public  Interests,  I,  76,  77. 
Public  International    Law.     Bee  Inter- 
national Law. 
Public  Lands, 
acres  of  hard  land,  V,  482. 
adoption  of  system  of,  V,  24. 
coal  lands,  grant  of,  YI,  413. 
deed  of,  V,  483. 
Desert  Land   Act  of  1877,   grants   of, 

under,  VI,  411. 
federal  government,    V,    482,    485;    VI, 

396. 
federal   legislation   affecting,    VI,    357, 

358,  360,  405-413. 
fractional  sections,  V,  482-484. 
governmental  grants  of,  V,  485,  486. 
grants  of,  to  states  for  educational  pur- 
poses, VI,  413. 
homestead,  creation  of,  in,  VI,  410,  411. 

See  also  Homestead. 
Indian  and  military  reservations,  VI, 

412. 
mandamus  denied  to  compel  Commis- 
sioner of  Land, 
to  cancel  land  entry,  X,  598. 
to  procure  title  to  land,  X,  689. 
national  forest  and  parks,  VI,  412. 


patents,  V,  485;  VI,  413. 

preemption,  VI,  410. 

railroad  grants  of,  in  aid  of  construc- 
tion, VI,  412. 

rights  of  riparian  owners,  V,  484. 

sale  of,  V,  485;  VI,  410. 

scrip,  VI,  412,  471,  356-358. 

stream  meandered,  V,  482. 

survey  of  the,  V,  480-482,  484. 

Public  Law,  I,  88;  VI,  1;  XII,  224. 

Public  Markets,  private  property  may 
be  taken  by  eminent  domain, 
XI,  364. 

Public  Ministers.     See  Ambassadors. 

Public  Morals,  preservation  of,  XI,  296, 
297. 

Public  Nuisance.    See  Nuisance. 

Public  Officers,  IV,  264,  265;  XIII,  184- 
190,  259-402;  XIV,  610,  611. 

defined,  XIII,  259,  270-272. 

abandonnient  of  office,  XIII,  393. 

abolition  of  office,  XIII,  265,  392,  393. 

acts  of,  XIII,  341,  342,  363,  364. 

appointment  of,  XIII,  274,  275,  294-300. 
See  also  Appointment,  of  pub- 
lic officers. 

attorneys,  barristers,  counselors  and 
solicitors,  XIII,  272. 

city  acts  through,  XIII,  269,  260. 

civil  engineer  directing  work  for  city, 
XIII,  262. 

classification  of,  XIII,  273,  274. 

commission  of,  XIII,  299,  300. 

compensation  of,  XIII,  328-334.  See 
also  Compensation,  of  public 
officers. 

control  of  courts  over,  XIII,  381-391. 

death  of  an  officer,  XIII,  392. 

de  facto  officers,  XIII,  186,  323-327.  See 
also  De  Facto  Offlcters. 

duties  of,  Xin,  271,  343-348. 
classification  of,  XIII,  343,  344. 
discretionary  duties,  XIII,  343v346. 
expressly     or    by     implication    pre- 

,    scribed,  XIII,  343. 
in  enforcement  of  laws,  HI,  39. 
In  the  prevention  of  crime.  III,  40,  41. 
liable  for  false  imprisonment,  III,  101. 
libel  of.  Ill,  252.  253. 
ministerial  duties,  XIII,  343,  346-348. 
of   Judicial    officers,    XIII,    346-348. 
See  also  Judges, 
territorial  limitations,  XIII,  271. 

election  of,  XIII,  278-284,  286,  291.  See 
also  Elections. 

elective  offices,  XIII,  287. 

expiration  of  term,  XIII,  392. 

filling  of  offices,  Xin,  274,  275. 

funds  held  by,  not  subject  to  garnish- 
ment, X,  480. 

Impeachment  of,  XIII,  356,  357,  394, 
395,  398,  399.  See  also  Impeach- 
ment. 

Indictment  of,  XIII,  365. 

judicial  offices,  defined,  XIII,  274.  See 
also  Judges. 
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Public  Officers — Continued.  ■ 
law  of,  XlII,  259-402. 
liability  of,  XIII,  349-368. 
exemption  of  legislative  officers,  XIII, 

367,  368.  ' 

for  various  acts,  XIII,  349,  362,  363, 

365. 
form    of   offlcial   liability,    Xni,    365, 

366. 
in  tort,  XIII,  367.    Bee  also  Torts, 
judicial   officers,    XIII,    349-357.     See 

also  Judges, 
no  liability  for,   various   acts,   XIII, 

365,  366,  367. 
on  contract,  XIII,  366,  367. 
on  their  offlcial  bond,  XIII,  366. 
other  than  judicial,  XIII,  358,  359. 
quasi-judicial  boards,  XIII,  359-361. 
mandamus  against,  X,  595-598. 
distinction  between  public  and  pri- 
vate officers,  X,  595. 
does  not  lie, 
against  federal  officer  if  issued  by 

state  court,  X,  597. 
against   state   officer   if   issued   by 

federal  court,  X,  597. 
to  compel  person  to  take  public  of- 
fice, X,  596. 
service     and     official     duty     distin- 
guished, X,  595,  596. 
where  there^  is  adverse  claimant  of 
title  to  office,  X,  597,  598. 
ministerial  acts,  XIII,  362-364. 
ministerial  offices,  defined,  XIII,  274. 
municipal,  officers,  XIII,  184-190. 
defined,  XIII,  184. 
acts  of,  XIII,  369-380. 
agents  distinguished  from,  XIII,  184. 
choice  of,  Xin,  186. 
classification  of,  XIII,  185. 
de  facto  officers,  XIII,  186. 
duties  of,  XIII,  184,  186. 
elections  of,  mode  of,  XIII,  158. 
eligiliility,  Xin,  185,  186. 
employees  distinguished  from,  XIII, 

184,  185. 
governmental  officers,  XIII,  185. 
judicial  control  of,  XIII,  188. 
legislative  control  of,  XIII,  167. 
liability  of,  XIII,  189,  190. 
powers  of,  XIII,  184. 
privileges  of,  XIII,  184. 
qualifications  of,  XIII,  185,  186. 
removal  of,  XIII,  188,  189. 
resignation  of,  XIII,  187,  188. 
salary  of,  XIII,  186,  187. 
suspension  of,  XIII,  188. 
term  of,  XIII,  184. 
title  to  office,  XIII,  187,  188. 
negligence  of,  III,  72. 
nominations  of,  XIII,  275-281. 
not  liable  for  assault  and  battery,  III, 

39. 
office, 
defined,  XIII,  262-264. 
abandonment  of,  XIII,  393, 
abolition  of,  XIII,  265,  392,  393. 
acceptance  of,  XIII,  306,  307. 


In, 
England,  Xin,  306. 
United  States,  XUI,  306,  307. 
incompatible  office  amounts  to  dis- 
qualification,  XIII,  318,   319. 
presumed,   when,  XIII,   306. 
classification  of  offices,  Xni,  273,  274. 
considered    as    an    agency    or   trust, 

Xin,  267. 
creation  of  an,  XUI,  269-274. 
employment  distinguished  from,  Xni, 

262-268. 
filling  of,  XIII,  274,  275. 
right  to,  Xni,  265,  267,  268,  392. 
title  to,  determined  by  quo  warranto, 
XIII,  300,  301. 
officers,  Xin,  270-272,  273,  274. 
olflcium,  defined,  XIII,  270. 
ousting  of,  Xin,  268. 
penalty  for  refusing  to  serve,  Xni,  307. 
pensions  of,  XUI,   333,   334.     See  also 

Pensions, 
persons  eligible  to  office,  Xin,  308-311. 
political  offices  defined,  Xni,  274. 
powers  of,  XIII,  335-342. 
acts  in  excess  of  authority,  Xm,  341. 

342. 
classification  of,  XIII,  335,  336. 
disqualifications    on    account    of    in- 
terest, Xin,  337,  338. 
express  powers,  XIII,  335. 
extent    of    authority    as    defined    by 

statute,  XIII,  341,  342. 
implied  powers,  Xin,  335. 
limitations  of,  XHI,  336-341. 
due  to  personal  Interest,  XIII,  336- 

338. 
due  to  separation  of  powers,  Xin, 

338. 
in  absence  of  statutory  limitations, 

XIII,  336. 
territorial  limitations,  Xm,  336. 
when    exercised    by    boards,    XIII, 
338-341. 
under     constitutions     arid     statutes, 

XIII,  335. 
when  exercised  by  boards,  XIII,  338- 
341. 
qualifications,  XIH,  185,  186,  30S-322. 
age  qualification,  XIII,  311,  312. 
as  fixed  by  federal  Constitution,  and 

the  like,  XIII,  185. 
citizenship   as   a  qualification,   XIII, 

312. 
disqualification,    XIH,    309-311,    317- 

322. 
educational  qualifications,   XIII,   316, 

317. 
good  moral  character  as  a  qualifica- 
tion, Xin,  317. 
loss  of,  Xni,  317,  393,  394. 
of, 

federal  officers  as  fixed  by  Consti- 
tution, XIII,  308. 
municipal  officers,  XIII,  185,  186. 
state  officers,  XIII,  308. 
property  qualification,  Xin,  315,  316. 
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Public  Officers,  qualiflcations  of — Cont. 
religious      qualifloations      forbidden, 

XIII,  317. 
residence  qualiflcatlon,  XIII,  185. 
sex  as  a  qualiflcatlon,  XIII,  312-315. 
common    law    right    of   women    to 

hold  office,  XIII,  313,  314. 
constitutional  and  statutory  offices, 

XIII,  312. 
statutes  permitting  women  to  hoid 

office,  XIII,  313. 
to  federal  offices,  XIII,  314,  315. 
test  of  eligibility,  Xni,  309. 
quo  warranto  proceedings  against,  X, 
610,  611. 
director  of  national  bank  denied,  X, 

613. 
federal  and  state  officers,  X,  613,  614. 
ofBce  must  be  of  public  nature,  X, 

610. 
to  try  title  to  office,  X,  597,  610. 
recall  of,  XIII,   357,  358,  399,  400.     See 

'  also  Recall, 

relation  of,  XIII,  268. 
removal  of,  XIII,  394-397,  398. 
resignation  of,  XIII,  400-402. 
sinecures  intolerable,  XIII,  270. 
state  acts  through,  XIII,  259. 
surveyor  working  for  a  state,  XIII,  263. 
suspension  of,  XIII,  397,  39S. 
termination   of   official   relation,    XIII, 

392-402. 
vacancy  in  elective  offices,  XIII,  302- 
305. 

Public  or  General  Interest.    See  Inter- 
est, public  or  general. 

Public  Policy,!,  56,  484-490;  11,  25,  31- 
33,  59-61,  288;  XI,  132;  XIII,  85, 
87,  88. 

Public  Property,  use  of,  XI,  302. 

Public  Records,  embezzling  or  destroy- 
ing, ni,  72,  73. 

Public  Revenues,  of  municipal  corpo- 
rations, Xni,  167-169,  247,  248, 
250.    See  also  Municipal  Funds. 

Public  Service  Companies,  xm,  1-141. 

See  also  Carriers. 

capitalization,  XIII,  124,  125,  126. 

company  entitled  to  fair  percentage 

of  return  on  its,  XIII,  125,  126. 

theories  as  to  proper,  XIII,  124,  125. 

indications   of  private   business,   XIII, 

14,  15. 
liability  of,  XIII,  62,  68-70,  71.  72,  90,  91. 
for  injuries  to  passengers,   XIII,   62, 
68-70,  90,  91. 
by,    ,  ■  • 

fellow  passengers,  XIII,  70. 
mob  violence,  XIII,  71. 
third  parties,  XIII,  69,  70.  * 

due    to    lack    of   protection    under 
special  circumstances,  XIII,  72. 
from  overcrowding  of  cars  or  sta- 
tions, XIII,  70. 


in  case  of  gratuitous  service,  XIII, 

90,  ,91. 
outside  of  the  employment,  XIII,  71. 
natural  monopoly  of,  XIII,  5,  6. 
not  public  officials,  VII,  .398. 
operating  expenses,  XIII,  124,  126,  127. 
power  of,  rx,  |31,  132. 
public  duty,  establishment  of,  XIII,  1- 

42..  See  also  Public  Duty, 
public    employment,    ^^III,    1-11.      See 

a^o  Public  Employment, 
public  profession,  XIII,  12-21.    See  also 

Public  Employment, 
public  services   of  present   day,    XIII, 

3t5. 
rates  of,  IX,  104. 
service, 
acceptance  of,  XIII,  54,  55. 
adequate  service  necessary,  XIII,  22. 
all  members  of  the  public  to  be  served 

alike,  Xin,  22,  67. 
application  for,  Xni,  25,  36. 
applicant  may  be  infant  or  married 

woman,  XIII,  25.  ' 
company  cannot  impose  illegal  or 
unreasonable  regulations,  XIII, 
36. 
to  be  in  proper  form,  XIII,  36. 
basis  of  the,  Xm,  92,  93. 
charges  for, 
determination    of    reasonable 
charges,  "XIII,   123-131. 
fair  percentage  of  i-eturn  on  cap- 

itaUzation,  XIII,  124-126. 
operating  expenses  to  be  consid- 
ered, Xni,  124,  126,  127. 
principles    for    determining    rea- 
sonableness, XIII,  123,  124. 
fair  rate,  XIII,  123. 
power  of  public  service  commission 

to   fix;  Xra,    123. 
schedule  of  rates,  XIII,  124. 
commenceipeht  of,  x:ill,  43-50. 
conditions  precedent'  to,.  XIII,  33-42. 
application  to  be  in  proper  form. 

XIII.  36. 
arrearages,  'payment  of,   XIII,    41, 

42. 
improper  conditions  may  not  be  im- 
posed. XIII.  38. 
reasonable  conditions  may  be  im- 
posed. XIII.  37,  48. 
service  must  be 
asked  for  at  proper  time,  XIII, 

34;- 35. 
demanded  at  proper  place,  XIII. 

35,  36. 
demanded     in     proper     manner, 
XIII,  35,  36. 
tender     of     conditions     precedent. 
XIII.  33. 
conduct  of,  xm,   43-100. 
control  of,  XIII,  4,  5. 
course  of  the  undertaking,  XIII.  62- 

72. 
deviation  from  the  undertaking.  Xllf 
62,  65,  66.  ' 
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Public    Service    Companlet,    deviation 

from      undertaking— Continued, 

absolute  liability  during,  XIII,  65, 

66. 
essential  wrong  in  itself,  Xtll,  66. 
proof  of,  XIII,  65,  66. 
what  amounts  to,  XIII,  65. 
facilities  for; 
adequate    facilities    must   be   pro- 
vided, XIII,  112-122. 
arrangements     for     delivery     of 

freight,  XIII,  118,  119. 
assignment  of  facilities,  XIII,  121, 

122. 
distribution  of  cars,  XIII,  122. 
equipment   for   expected   business, 
Xni,  115,  116. 
abnormal  demand!  XIII,  116. 
exceptions  to  rule,  XIII,  115. 
establishment    of    stations,     Xni, 
116-118. 
by  legislative  act,  XIII.  116,  117. 
by    public    service    commissions, 

XIII,  117. 
power  of  court  to  order,  XIII,  117, 
118. 
expansion     of    present    facilities, 
Xm,  114,  115. 
reasonable  time  after  demand  for, 
to  be  allowed,  XIII,  114,  115. 
primarily   a   question   of   manage- 
ment, XIII,  121. 
priorities     given     in     emergencies, 
XIII,  119,  120. 
In  case  of  public  calamity,  XIII, 

119. 
in  case  of  war,  XIII,  119. 
precedence  of  coal  cars  over  or- 
dinary freight,  XIII,  119. 
priority  of  special  classes  of  busi- 
ness, XIII,  120. 
goods  of  special  classes,  XIII,  120. 
passenger    service    over    freight 

service,  XIII,  120. 
perishable  freight  and  live  stock 
over  ordinary  freight,  XIII,  120. 
proper  equipment  must  be  provided, 

XIII,  112-114. 
rules    of    precedence    in    ordinary 
course  of  service,  XIII,  120,  121. 
special  equipment  to  be  provided, 

XIII,  113. 
sufficiency    of    facilities    for   usual 
course   of   business,    Xm,    115, 
116. 
incidental  service,  XIII,  29,  30. 
limitations  upon  the  supplying  of,  Xin, 

56,  57.     , 
limited  to  facilities  devoted  to  service, 

XIII,  17,  18. 
obligations  of,  XIII,  18,  19,  94,  101-140. 
performance  of,  XIII,  62-64,  85,  98,  99. 
public  employment  essential  to,   XIII, 

12,  13. 
refusal  of,  xni,  51,  101-111. 

disadvantageous  to  perform,  XIII, 
109,  110. 


due  to, 
an  act  of  God,  XIII,  108. 
an    unavoidable    accident,    XIII, 

108. 
business    policies    inconsistent 
-with  public  employment,  XIII, 
110,  111. 
mob  violence,  XIII,  109. 
public  enemies,  XIII,  105. 
strike,  XIII,  108,  109. 
unanticipated  inrush  of  business, 
XIII,  108. 
excuse  for,  XIII,  101. 
general   conditions  Justifying  sus- 
pension, XIII,  107,  108. 
grounds  for,  XIII,  101,  102. 
involving  special  danger,  XIII,  105, 

106. 
Justification  for,  XIII,  101-111. 
to  criminals,  XIII,  103,  104. 
to    particular    requests   Justifiable, 

when,  XIII,  51. 
to  persons  under  physical  disability, 

when,  XIII,  107. 
to  persons  with  contagious  disease, 

XIII,  106,  107. 
to  promote  immoral  business,  XIII, 

104,  105. 
under  general  regulation,  XIII,  51. 
under  statutes  expressly  controlling 
service,  XIII,  103. 
regulations  of  the,  XIII,  61-61. 
change  of,  XIII,  53. 
enforcement  of,  Xin,  53,  54. 
good  faith,  eftect  of,  on,  XIII,  51. 
great  scope  allowed  to  the,  by  the 
law,  XIII,  51. 
inconsistent    with    public    duty    are 
void,  XIII,  52. 
place  of,  XIII,  51. 
proper  establishment  of,   XIII,   52, 

53. 
publication  of,  how  made,  XIII,  52, 

53. 
scope  limited,  XIII,  52. 
waiver  of,  XIII,  53. 
special,  XIII,  49,  50,  89,  90. 

arrangements  for,  XIII,  49,  50. 
restrictions  applicable  to,  XIII,  89, 
90. 
statutes  expressly   controlling,  XIII, 

103. 
subservience    of, 
by  executive  authority,  XIII,  102. 
by  Judicial  authority,  XIII,  102. 
on   account   of  military   necessity, 

XIII,  102. 
to    governmental    authority,    XIII, 
102. 
suspension  of, 
due  to, 
an  act  of  God,  xni,  108. 
mob  violence,  XIII,  109. 
public  enemies,  XIII,  108. 
strike,  XIII,  108,  109. 
unanticipated  inrush  of  business, 

XIII,  108. 
unavoidable  accident,  XIII,  108. 
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Public  Service  Companlei,  suspension 
of — Continued, 
general  conditions  Justifying  sus- 
pension, XIII,  107,  108. 
In  wliole  or  in  part,  xm,  108. 
termination  of,  XIII,  94-100. 
by. 
delivery  of  goods  to  the  person 

designated,  XIII,  99,  100. 
performance     according     to     in- 
structions, XIII,  98,  99. 
setting  down  of  passengers,  XIII, 

97,  98. 
surrender  of  goods,  XIII,  97. 
due  care  to  be  exercised  by  carrier, 

XIII,  94. 
end  of  transportation,  XIII,  94,  95. 
notification  to  consignee,  XIII,  95, 
96. 
times  established  for,  XIII,  55,  56. 

time-tables,  XIII,  55. 
under  unusual   conditions,   XIII,   48, 

49. 
unit  of,  XIII,  40,  41,  129,  130. 
decision  of  the  company  in  regard 

to,  conclusive,  XIII,  40,  41. 
natural  unit,  what  is  the,  XIII,  40. 
upon  private  basis,  when,  XIII,  43. 
withdrawal  from,  XIII,  19-21. 

charter   provisions,    effect   of,    on, 

XIII,  20. 
in    cases    of    substituted    service, 

xm,  21. 
reasonable    notice    to    the    public, 
XIII,  20,  21. 
Public  Trusts.    See  Charitable  Trusts. 
Public  Utilities,  I,  17. 
entitled  to  compensation  for  property 
talcen  by  eminent  domain,  XI, 
358. 
power  to  legislature  to  delegate  power 

to  prescribe  rates,  XI,  120. 
Puffing  Statements, 
what  amounts  to.  III,  197-199. 
Puis    Darrein     Continuance,    plea    of, 

form  of,  xrv,  732. 
Punitive     Damages.      See    Exemplary 

Damages. 
Pur  Autre  Vie,  estate,  V,  99-100. 
Purchase, 

authority  of  agent  to,  IV,  230,  231. 
cannot  purchase  same  goods  for  him- 
self, IV,  230,  241. 
for  cash,  agent  cannot  purchase  on 

credit,  IV,  230. 
may    make     usual    and    reasonable 
terms  of  purchase,  IV,  231. 
of  real  property.    See  Vendor  and  Pur- 
chaser. 
Purchaser, 

auctioneer  as  agent  for,  IV,  278. 
breach  of  warranty  by  seller, 
recovery  by  buyer  in  damages,   IV, 
415-417. 
acceptance   of  goods   whether  af- 
fecting, rv,  415-417. 


measure  of  damages  as  expressed 
in  Sales  Act,  IV,  415. 
rescinding  of  sale  by  buyer,  IV,  415, 
417-419. 
division   of   authority   In   America 

on,  rv,  417. 
nature  of  relief,  IV,  417,  418. 
right  must  be  exercised  when,  IV, 
418. 
remedies  of,  for  breach  of  contract  by 
seller,  IV,  382-388. 
damages,  action  for,  IV,  382,  383. 

measure  of,  IV,  382,  383. 
recovery  of  money  paid, 
goods  destroyed  before  title  passed, 

IV,  386. 
when  title  fails,  IV,  385,  386. 
where  goods  are  non-existent,  IV, 
385,  386. 
replevin  where  title  to  goods  has  ac- 
tually passed,  rV,  386. 
rescission   for  failure   or   refusal   to 

perform,  IV,  385. 
where  purchase  price  has  been  paid, 

IV.  383-385. 

whether  seller  may  be  forced  to  sell, 

IV,  387,  388. 

right  of  inspection  by,  IV,  359,  389-394. 

acceptance,     what    constitutes,     IV, 

393.  , 

as  expressed  by  Sales  Act,  IV,  390, 

391,  393. 
breach  of  warranty  compared  with, 

IV,  393,  394. 
C.  O.  D.  sales,  IV,  359. 
in  hands  of  carrier,  IV,  390,  391. 
nature  of  right,  IV,  389. 
"reasonable    opportunity    for    exam- 
ination," IV,  392,  393. 
seller,  refusal  of,  to  allow  Inspection,' 

effect  of,  IV,  389-391. 
use  or  test  of  goods,  IV,  392,  393. 
when  and  where  inspection  should  be 

made,  IV,  391,  392. 
when  title  is  to  pass,  IV,  389-391. 
Pure  Plea,  to  bill  in  equity,  X,  252,  253. 
"Purport,"  use  of  word.  III,  300. 
Purposes, 

for  which  trust  may  be  created,  VII, 
121,  122,  282-305. 
at  common  law,  VII,  284,  285. 
charitable   trusts,   VH,    123-125,   297- 

305. 
married  women's  trusts,  VII,  293,  294. 
private  trusts,  VII,  282-296. 
public  trusts,  VII,  297-305. 
real  property   trusts,    VH,    284,    285, 

286. 
restrictions  through  rule  against  ac- 
cumulations, vn,  290-292. 
accumulations    practically    always 

made  through  trusts,  VII,  291. 
English  rules,  VII,  291. 
rules  in  American  jurisdiction,  vn. 
291. 
restrictions  through  rule  against  per- 
petuities,  VII,    288-290. 
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Purposes,  for  which  trust  may  be 
created — Continued. 

spendthrift  trusts,  VII,  294-296. 

"to  convey  to  specified  persons," 
VII,  292. 

"to  hold  for  the  sole  use  of  married 
.    woman,"  VII,  293. 

"to  manage  and  receive  net4ncome," 
VII,  292. 

"to  receive  net  income  and  accumu- 
late it,"  vn,  292. 

"to  recejy^  the  Income  arid  raise  a 
jointure  or  marriage  portion," 
VII,  292., 

"to  sell,  and  from  proceeds  pay  cred- 
itors," vn,  292. 
-  "to, sell  and  pay  proceeds  to  settlor," 
VII,  292. 

"to  sell,  mortgage  or  lease,"  VII,  292. 

Qualifications,  !, 

for  public  ofiicers,  XIII,  308-322.  See 
also  Public  Officers,  qualifica- 
tions of. 

of  receivers,  IX,  465,  466. 

Quality,  certainty  in  pleadings  as  to, 
X,  81,  86,  87. 

Quantity,  certainty  in  pleadings  as  to, 

X,  81,  86,  87. 

Quarantine,  XI,  90,  145,  295;  XII,  217, 
218;  3dll,  216. 

Quartering  of  Troops,  in  time  of  peace, 

XI,  21,  44,  239,  240,  499. 

Quasl-Contracts, 

defined,  I,  369;  VII,  363,  364. 

benefits  conferred  by  deceit,  recovery 
for,  ip,  II,  200. 

benefits  conferred  by  mistake,  recovery 
for,  VTI,  421-436. 

benefits    conferred    under    contractual 

agreement,  VII,  437-452. 

contract,  VII,  '437-441,  444-450,  451. 

benefits  conferred  undei:  duress,  VII, 
390-400. 

benefits  conferred  without  reXiuest,  VTI, 
•    414-420. 

benefits,  obligations  arising  from  re- 
ceipt, VII,  368-374. 

benefits  tortlously  obtained  by  defend- 
ant, VII,  374-389.  J. 

compared  with  true  contracts,  Vn,  364, 
365. 

contracts  implied  In  law  displaced  by, 
vn,  363. 

distinguished  from  true  contracts,  I, 
369;  VII,  365,  366. 

how,  created,  I,  368-370,  471. 

law  of,  I,  89. 

obligations,  sources  of,  VII,  363. 

payment  by  infant  on  contract  for  nec- 
essaries, I,  471. 

quasi-contractual      obligation      distin- 
guished from  duty  not  to  com- 
,  mit  a  tort,  VII,  36e*,'367. 

quasi-cpntractual  obligation  of  corpo- 
rations, IX,  75,  158. 


recovery  for  services  rendered  In,  on  a 
partially  performed  contract,  I, 
403,  462,  567,  588,  603. 

recovery  In,  by  infant  on  contract  for 
services  which  he  disaffirmed, 
III,  396. 

satisfaction  of  judgment  in,  title  to 
property  by,  IV,  25. 

scope  of,  VII,  367,  368,  369. 

Quasi- Estoppel,  VII,   454,   494-498. 

acceptance  of  benefits  not  allowable 
when,  vn,  494. 

acceptance  under  will,  VII,  495,  496. 

administrator  or  executor  cannot  deny 
title,  VII,  496. 

between  assignor  and  assignee  of  pat- 
ent, VII,  498. 

between  bailor  and  bailee,  VH,  498. 

between  landlord  and  tenant,  VII,  496- 
498. 
estoppel  of  tenant,  VH,  496,  497. 

between  vendor  and  vendee,  VII,  497, 
498. 

does  not  fall  within  subheads  of  estop- 
pel, VII,  454,  494. 

election,  doctrine  of,  VII,  494,  495. 

general  principle,  Vn,  494.  ■ 

Quasi-Formal  Contracts,  I,  367. 

Quasl-Prbperty  Rights,  in  equity, 
VII,  8. 

Quasi-Public  Corporations,  tX,  24. 

Questions  of  Law  and  Fact,  X,  161,  162, 
425-428. 

effect  of  taking  cases  from  jury  on,  X, 
428. 

findings  on,  X,  162. 

in  malicious  prosecution,  X,  426,  427. 

questions  involving  construction  of  -a. 
writing,  X,  426. 

submission  of,  X,  161,  162. 

Quia  Emptores,  Statute  of,  I,  122,  123. 
See  also  Statute  of  Quia  Emp- 
tores. ' 

Quid  Pro  Quo,  I,  373. 

Quiet  Enjoyment, 

coveriarif  for,  VI,  254,  255. 

Quiet  Title,, 

ancllla;ry  jurisdiction  of  TDistfiot  Court, 
I,  310. 

removal  of  cases  to,  I,  326,  327. 

Qui  Facit  Per  Allum,  Facit  Per  Se, 
defined,  IV,  173. 

Quitclaim  Deed, 

estoppel  not  created  by,  VII,  474. 

warranty,  covenants  of,  in,  vn,  474, 
475. 

Quorum,  IX,  214,  243;  XIII,  407-409,  443. 

Quotation,  not  an  offer,  I,  385;      ' 

Quo  Warranto  Proceedings, 
defined,  X,  568;  XIII,  300,  301;  XV,  405.  ' 
against, 
fOi[;pjlp{i,  corporations,  X,  607,  608. 
ga^  corporations,  X,  609. 
municipal  corporations,  X,  606,  607. 
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Quo  Warranto  Proceedings,  against — 
Continued. 
private  corporations,  X,  607-610. 
private  officers,  X,  611,  612. 
public  officers,  X,  610,  611,  613,  614. 
telephone  company,  X,  610. 
bar  to,  X,  584-588. 
costs  in,  X,  591. 
denied,  when,  X,  S85. 
discretion  in  issuing,  X,  589,  690. 
filed  by  attorney-general,  X,  670,  577. 
in  criminal  cases,  X,  673,  674. 
Information, 
motion  of  leave  to  file,  X,  577. 
petition  In,  cannot  be  transferred,  X, 
614. 
issuance  of  writ, 

in    lower    federal   courts    In    aid    of 

jurisdiction,  X,  592. 
in   state   courts  in   aid  of  appellate 
jurisdiction,  X,  592,  593. 
issue  tried  as  in  ordinary  actions,  X, 

590,  691. 
jurisdiction  in,  X,  673.         , 
motion  of  leave  to  file  information,  X, 

577. 
not  granted  by  default,  X,  590. 
origin  of,  X,  573,  574. 
petitioner  in, 
must  not  be  guilty  of  laches,  X,  670. 
who  may  be,  X,  580. 
petition  in,  X,  577,  614. 
respondent  in, 
who  may  be,  X,  581,  582. 
writ  of, 
a  prerogative  writ,  X,  579. 
disuse  of,  X,  573. 
granted  at  law  and  not  in  equity,  X, 

568. 
judgment  on,  In  early  law  courts,  X, 

673. 
to  bring  borporation  Into  court,  IX, 

101,  102. 
to  test  right  of  a  de  facto  corpora- 
tion, IX,  48,  49,  280,.  281. 
use  of,  in  early  ecclesiastical  courts, 
X,  673. 

Railroad  Commissioners,  action 
against,  I,  308. 

Railroads.     See  also  Street  Railroads. 

access  to  railroad  wharves  by  compet- 
ing lines,  XIII,  29. 

as  common  carrier,  <IV,  102,  103. 

as  warehouseman,  IV,  103. 

an  example  of  quasi-public  corpora- 
tion, IX,  24. 

bonds  of,  IX,  133. 

by  statute  may  lease  franchises  and 
right  of  way,  VI,  201. 

change  of  charter  releases  subscriber, 
IX,  97,  98. 

claims  against,  IX,  472,  473. 

conductor  cannot  bind  company  by 
promising  to  stop  at  station 
not  scheduled,  XIII,  53. 

conductor  not  liable  for  assault.  III,  96. 

Congress  may  regulate  rates  XI,  145. 


connecting  railroads,  XIII,  30,  31. , 
connecting  service,  XIII,  30,  31. 
illegal     discrimination,     what 

amounts  to,  XIII,  30. 
rights  of,  XIII,  30,  31. 
through  service,  XIII,  31,  32. 
arrangements  for,  XIII,  31,  32. 
at  common  law,  XIII,  31. 
joint  rates,  XIII,  31,  32. 
regulation    by    commissions,    XIII, 
32. 
contracts  of,  IX,  124,  125. 
corporations   created   by    Congress,    I, 

284. 
easement  in  land  acquired  for,  XI,  351. 
eminent  domain,  VII,  63,  64;  XI,  363. 
employees  of,  who  are  fellow-servants, 

II,  444-446. 
equipment  of,  XIH,  18,  113,  122. 
required  to  have  cars  enough  to  han- 
dle their  business,  XIII,  18.       , 
rules  for  car  distribution,  XIII,  122. 
based    upon    normal    requirements 

reasonable,  XIII,  122. 
with       refrigerator,,      ventilator, 
stock  and  tank  cars,  XIII,  li3. 
exclusive   contract   allowing  only ,  one 

express  company,  xm,  29. ' 
federal  safety  appliance  act,  XI,  147. 
freight, 
acceptance  of,  XIII,  34. 
adequate  facilities  for  handling,  XIII, 

119. 
cars,    excused    from    furnishing    of, 

Xni,  115. 
delivery  of,  Xm,  96,  97,  118,  119. 
arrangements  for,  XIII,  118,  119. 
at  established  staJtibns,  XIII,  97. 
railroad  not  required  to  make  per- 
sonal delivery,  XIII,  96,  97. 
to  private  sidings,  XIII,  97. 
to  public  sidings,  XIII,  97. 
establishment    of'  freight    stations, 

xni,  118. 
priority  of,  XIII,  119,  120,  121. 
coal    cars    over    ordinary    freight, 

when,  XIII,  119. 
goods  of  special  classes,  XIII,  120, 

121. 
passenger     service     over     freight 

service,  XIII,  120. 
perishable    goods    and    live    stock 
over  ordinary  freight,  XIII,  120. 
surrender  of,  Xm,  97. 
unloading  of,  XIII,  97. 
function  of  court  on  passing  upon  state 
regulation    affecting    rates    of, 
XI,  307. 
future   net   earnings  of,   mortgage   of, 

VIII,  315,  316. 
grants  of  land,  VI,  363;  XI,  96. 
guaranty  by,  of  payment  of  stock  and 
bonds    of   hotel    company,    IX, 
143. 
Hepburn  railway  act  of  1906,  XI,  146. 
International    Union    for    Railway 
Freight     Transportation,     XII, 
169.. 
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Railroads — Continued. 
liability  of,  n,  118,  141,  142, 159;  EX,  170, 
175;  Xin,  62,  68;  69,  72,  89,  91; 
XrV,  325. 
exemption  of  railroad  from  liability, 
by  special  stipulation,  XIII,  89. 
for  contents  of  cars  on  private  sid- 
ings, XIII,  89. 
for, 
injuries  to  their  employees, 
while  transporting  them  without 
charge,  XIII,  91. 
in  connection  with  their  work, 

XIII,  91. 
upon  a  pass  giving  them  thte 
right  to  travel  as  passeng^S, 
XIII,  91.  -  " 

Injury  to  passengers,  XIII,  62,  68- 

72.     See  also  passengers, 
loss  of  hand  luggage,  XIII,  69. 
limitations  on,  IX,  129. 
mandamus  against,  ^,  595. 
may  not  purchase  and  operate  a  steam- 
boat line;  IX.  141,  143. 
municipal  railroad  may  not  be  volun- 
tary bankrupt,  XII,  274. 
not  bound  to  "carry  goods  or  passen- 
gers beyond  their  route,  Xin, 
18. 
not  necessarily  carriers  of  both  pas- 
sengers and  goods,  XIII,  17. 
obllgatibri  to  fence  their  tracks,  V,  345, 

346. 
officers  have  no  prior  lien  for  salaries 

in  arrears,  IX,  473. 
on  highways,  XI,  346,  347. 
operation  of,  XI,  295. 
ordinance, 
forbidding  certain  acts,  Xm,  181,  182. 
persons  from  getting  on  or  off  mov- 
ing trains,  valid,  XIII,  182. 
the  moving  of  trains  across  a  street 
during   certain   hours,    invalid, 
Xin,  181. 
limiting  certain  acts,  XIII,  182,  218. 
passengers,    XIII,    22-32,    34,    35,    38-40, 
45-49,  53,  54,  57-62,  67-77.     See 
also  Passengers, 
ejection  of,  XIII,  53,  54,  57,  60,  61,  105. 
See    also    Passengers,    ejection 
of. 
fare  of,  Xm,  57-60.    See  also  Passen- 
gers, fare  of. 
priority    of    passenger    over    freight 

service,  XIII,  120. 
setting  down  at  station,  XIII,  97,  9g. 
police  power  of  the  legislature,  XI,  331. 
power  of  servant  to  employ  physician 

at  accident,  IV,  192. 
powers  of,  IX,  103,  121,  122,  131,  132. 
private  car  lines,  XIII,  29. 
private  car  sidings,  XIII,  89. 
private  switches,  XIII,  37,  118. 
railroad     commissioners,     powers     of, 

Xin,  335. 
rates  of,  I,  196. 

receivers  of,  VII,  109,  111,  113,  114;  IX, 
470,  471. 


relief  and  accident  fund  for  employees, 

IX,  143. 
right  of  insurance  company  to  subro- 
gation to  recover  damages  from, 
railroad  for  Are  caused  by  en- 
gine, when,  XIV,  160,  161,  169. 
where    railroad    is    liable    for   treble 
damages   for   gross   negligence 
in  causing  fire,  XIV,  169. 
rolling  stock,   mortgage  of  future  ac- 
quired, Vn,  162. 
safety  appliances  on  interstate  trains 
may  be  regulated  under  inter- 
state commerce,  XII,  217. 
service,  Xin,  18,  20,  104. 
refusal  of 

to  criminals,  XIII,  104. 
required    to    have    cars    enough    to 
handle  their  business,  XIII,  18. 
withdrawal  of,  XIII,  20. 
on  branch  line,  XIII,  20. 
state  may  require,  to  do  certain  acts, 

XI,  90. 
stations,  XIII,  43,  55-56,  116-118. 
establishing  of,  XHI,  116-118. 
by  legislative  act,  XIII,  116,  117. 
by   order    of   public    service    com- 
missions, Xin,  117. 
power  of  the   court  to  order  the, 

XIII,  117,  118. 

injury  to  passengers  at,  liability  for, 

xni,  43. 
opening  of,  a  reasonable  time  before 
departure  of  trains,  Xni,  55,  56. 
taxation  by  state  of  transcontinental, 

XI,  405. 
taxation  of,  XI,  421,  422. 
tickets  of,  I,  386. 
time-tables  of,  XIII,  34,  35,  55. 
to  be  established  with  regard  to  real 
needs  of  community,  XIII,  55. 
trains, 

movement  of,  Xni,  55. 
transportation  of,  Xn,  209;  xm,  16. 
ultra  vires  leases  of  property  and  fran- 
chises, IX,  161,  162. 
union    stations    considered    as    public 
service  companies,  XTTT,  8. 

Rape, 

defined,  HI,  10,  102. 

assault  with  Intent  to  commit,  XTV, 
364. 

attempt  to  commit,  in,  63. 

by  husband  as  principal  in  second  de- 
gree, m,  103.  / 

capacity,  m,  113. 

carnal  knowledge,  m,   102,  103. 

charged    for    purposes    of    blackmail, 

XIV,  366. 
consent  to, 

a  defense,  in,  10,  103,  104. 
fraud  in  obtaining,  in,  104-106. 
incapacity  of,  ni,  12,  106,  107. 
obtained  by  threats.  III,  107. 
evidence  of,  XTV,  365,  366. 
of  character  of  complainant  allowed 
In  prosecution  for,  X,  299. 
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Rape — Continued. 

examination   of    woman's   person   and 
underclothing,     necessity     for, 
XIV,  364,  366. 
indictment  for.  III,  297. 
Intent  in.  III,  23. 
medico-legal    considerations    of,    XIV, 

364-366. 
resistance,  amount  of,  ni,  107,  108. 
while   under   influence   of   anesthetics, 

XIV,  366. 
Rates,  function  of  the  court  on  passing 

upon  the  validity  of,  XI,  307. 
International    Union    for    Railway 
Freight     Transportation,     XII, 
169. 
Interstate  rate  applicable,  when,  XII, 

236-239. 
Minnesota  Rate  Cases,  XII,  261,  262. 
of  public  service  companies, 
determination  of  reasonable  charges, 

Xni,  123-131. 
fair  rate,  XIII,  123. 
power  of  public  service  commissions 

to  flx  rates,  XIII,  123. 
proper    proportions    of    total    costs, 

XIII,   129. 
rate  as  an  entirety,  XIJJ,  130,  131. 
schedule  of  rates,  XIII,  124. 
theories  as  to  rate  making,  XIII,  128, 

129. 
unit  of  service,  XIII,  129,  130. 
police  power  of  legislature  to  regulate, 

XI,  331. 

regulation  of,  for  carriage  of  goods  and 

passengers,  XII,  222-226. 

by  Interstate  Commerce  Cohimission, 

XII,  222. 

by  states,  XII,  223,  224,  261,  262. 
by  commissions,  XII,  225. 
by  statute,  XII,  225. 
carriers  subject  to  common  law  of 

states  prior  to  1887,  XII,  225. 
of  goods  carried  from  point  to  point 

wholly  within  state,  XII,  223. 
of  interstate  commerce,  XII,  223. 
under  common  law,  XII,  225,  226. 
Interstate  transportation,  XII,  222. 
no  written  or  unwritten  law  control- 
ling rates,  or  interstate  carriers 
prior  to  1887,  XII,  224,  225. 
reasonable  rates,  XII,  225. 
state  rates  applicable,  when,  XII,  236- 
239. 

Ratification, 

defined,  IV,  194. 

by   municipal   corporations,    XIII,    193, 

194,  196. 
of  act  or  contract  deflned,  IX,  358. 
of  unauthorized  acts  of  agent  by  prin- 
cipal, IV,  193-203. 
acts, 
void  or  illegal  cannot  be  ratified, 

IV,  198,  199. 
which  may  be  ratified,  IV,  198. 
contract  made  in  behalf  ot  an  ascer- 
tainable person,  IV,  194-196. 


effect  of,  rv,  200-203. 
as  between 
agent  and  third  party,  IV,  203, 
principal  and  agent,  IV,  202,  203. 
principal  and  third  party,  IV,  200, 
203. 
elements  of,  IV,  194-197. 
forgery  of  agent,   whether  principal 

may  ratify,  IV,  198,  199. 
form  of,  IV,  197,  198. 
must  be  by  real  assent,  IV,  195. 
of  voidable  contracts  of  infants,  I,  448, 
470,  4,72,  473. 
supposed  principal, 
not  bound  to  ratify,  IV,  195,  196. 
shall  have  full  knowledge  of  mate- 
rial facts,  IV,  196,  197. 
where  agent  has  no  prior  authority, 

IV,  193. 
who  may  ratify,  IV,  199,  200. 
Ratio  Decidendi,  I,  173. 
Real  Estate.     See  Real  Property. 
Real  Evidence,  X,  283,  35'6-358. 
documents  may  be  introduced  as,   X, 

359. 
exhibition  of  injured  limb  as,  X,  357. 
experiments  before  court  as,  X,  357. 
inadmissible,  if  it  would  unduly  preju- 
dice party,  X,  358. 
inspection  of  person  to  determine  his 

age  as,  X,  357. 
left  to  discretion  of  court,  X,  358. 
submission  of  an  object  to  senses  of 

tribunal  as,  X,  356. 
views  by  jury,  under  direction  of  officer 
of  court,  of, 
place   where   material  litigated  fact> 

took  place,  X,  357. 
real  property  in  litigation,  X,  357. 
Real   Property, 
deflned,  V,  3,  5,  6;  VI.  64. 
administered  In  king's  courts,  I,  118. 
as  subject  of  larceny.  III,  161,  162. 
at  common  law  exempt  from  debts,  V 

290. 
chattel  afllxed  to  land  becomes,  IV    2, 

3,  32,  33. 
contracts    concerning    Interests    in,    1, 

459,  460. 
corporeal  or  Incorporeal,  IX,  467. 
crops,  V,  7,  8,  315,  316.    See  also  Crops, 
descends  directly  to  heirs  of  deceased. 

IX,  333. 
development  of  the  law  of,  I,  122,  123. 
divergence  in  the  law  of  personal  and, 

IV,  3,  4. 
fixtures  as,  V,  8.    See  also  Fixture, 
grants  by  sovereigns  of,  in  the  United 

States,  VI,  409,  410. 
growth  of  individual  rights,  V,  45,  46. 
heirlooms  descend  to  heir  similar,  V,  8, 

9.    See  also  Heirlooms, 
houses,  bridges  and  buildings,  V,  5. 
immovables  the  term  used  in  civil  law 

for,  IV,  2. 
land  tenure  in  the  United  States,  VI, 
409. 
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Real  Property — Continued. 

lease  of,  VI,  199-314.  See  also  Land- 
lord and  Tenant;  Lease. 

liability  for  Injuries  from  lawful  use  of 
one's  land,  II,  420-424. 
as  to  nuisances  from  use  of  land,  H, 

423,  424. 
as  to  support  of  land,  II,  423. 
as  to  waters,  II,  420-423. 
pollution  of  waters,  II,  422,  423. 
waters  artificially  collected,  n,  420, 
421. 

liens  of  occupant  of,  thinking  himself 
owner,  for  improvements,  IV, 
154,  165. 

liens  on,  for  fines,  costs  and  taxes,  IV, 
146,  156,  157. 

manure  as,  V,  9,  10. 

meaning  of,  V,  6. 

measure  of  damages  where  property  is 
severed  from  realty,  XIV,  110- 
115.     See  also  Damages. 

mines  as,  V,  10.    See  also  Mines. 

nature  of  ownership  in,  V,  1-305. 

origin  and  terminology  of  rights  in,  V, 
1-6. 

ownership  of,  above  and  below  surface, 
II,  35;  V,  309,  310.     ,  .  : 

personal  property  distinguished,  IV,  2, 
3;  V,  7-12;  XII,  37. 

products  of  the  soil,  V,  315-322. 

real  estate  corporation,  IX,  16,  17. 

reforms  in  law  of,  I,  153, 

rights  appurtenant  to,  V,  306-314. 

same  property  may  be  real  or  personal, 
V,  11. 

Statute  of  Quia  Emptores,  I,  122,  123. 

superjacent  space,  theory  of,  II,  35,  36. 

"things  real"  term  used  in  early  com- 
mon law  of  England  for,  IV,  2. 

titles-  of  honor  as,  V,  7. 

titles  to,  see  also  Title,  to  real  property, 
distinguished  from  property  in,  V,  6. 
sources  of,  in  America,  V,  21-31. 

transfer  of,  DC,  333,  334. 

trespass  to,  n,  34-36.  See  also  Tres- 
pass, to  land. 

under  statute  charged  with  debts  of 
owner,  V,  290. 

use  and  enjoyment  of,  V,  306-402. 

whether  a  partnership  formed  to  deal 
in,  is  within  the  Statute  of 
Frauds,  IX,  313,  314. 

Reasonable  Doubt,  defined.  III,  324,  325; 
XI,  75. 

question  of,  HI,  325. 

Reasonable  Time, 

applied  to, 

checks,  VIII,  148,  149. 

demand  paper,  ■  VIII,  110,  HI,  147. 
in  acceptance  of  offer,  I,  379. 
strike   will  be   taken   into  account,   I, 
587. 

Reasoning,  evidence  distinguished 
from,  X,  282. 

irrelevant  facts  excluded  by  funda- 
mental rule  of,  X,  285. 


Rebates,  railroads  liable  for,  IX,  171, 

172. 
Rebus  Sic  Stantlbua,  clause  used  in  in- 
ternational treaties  explained, 
I  XII,  164. 
Rebutter,  filing  of,  X,  27,  144. 
Recall,  of  judges,  Xni,  357,  358. 
of  public  ofilcers,  XIII,  399,  400. 
Recaption  of  Personal  Property  Wrong- 
fully Taken,  defined,  II,  53,  54; 
XV,  322. 
not  to  be  exerted,  when,  11,  63,  64. 
trespasses,  II,  54-56. 
excusable,  II,  54,  65. 
not  excusable,  II,  65,  66. 
Receivers, 

defined,  VII,  106;  IX,  461. 
accounting  by,  IX,  478. 
actions  by,' I,  285;  XII,  102-104. 
actions  against,  I,  285;  XII,  104,  106. 
allowing  and  paying  claims,  by,  IX,  474. 
ancillary,  IX,  480,  481;  XII,  101. 
an  officer  of  court,  IX,  467. 
appointment  of,  I,  271;  VII,  106-108. 
application  for,  IX,  465. 
equity  jurisdiction  in,  IX,  461,  462. 
essentials,  IX,  462-466. 
for  the  benefit  of  all  parties,  DC,  469. 
in  actions  for  specific  performance, 

IX,  465. 
in   case   of   partnership   property   in 

different  states,  XII,  101. 
in  divorce  proceedings,  DC,  464. 
in  partnership  disputes,  IX,  463. 
in  what  cases,  IX,  461-465. 
jurisdiction  to  appoint  receiver  de- 
pends   upon    jurisdiction    over 
property,  XII,  101. 
legal  remedy  must  be  exhausted,  IX, 

462,  463. 
notice  of  application  for,  DC,  465. 
pendency  of  a  suit,  IX,  462. 
pendente  lite,  IX,  461,  462. 
qualifications  necessary  for,  DC,  465, 

466. 
statutes   conferring   equity  jurisdic- 
tion, IX,  462. 
temporary,  IX,  465. 
term  of,  IX,  466. 
to  supplafat  trustee,  IX,  464. 
to  take  charge,  IX,  463,  464. 
will  not  lie  for  a  debtor's  property  on 
.  application  of  general  creditors, 
DC,  463. 
wrongfully  appointed,  IX,  478. 
as  oflScers  of  court,  VII,  110. 
assignments  to,  XII,  102. 
attachment  of  property  held  by,  not  al- 
lowed, X,  435. 
bonds  of,  must  be  given,  DC,  466. 
certificates  of,  VII,  112;  IX,  470,  471. 
compensatlort  of,  IX,  473,  478,  479. 
contempt  of  court  of  order,  VII,  110. 
corporation,  VII,  108-110. 
discretionary  powers  of,  DC,  470. 
duty  to  obey,  VII,  112. 
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Receivers — ConUnved. 

entitled  to  be  repaid  on  actual  disburse- 

nients,  IX,  470. 
estates  in  hands  of,  XII,  101-J105. 
expenses,  yll,,  112,  113. 
extraterritorial  power  of,  XX,  475. 
foreign,  IX,  479,  480. 
funds  of,  VII,  112,  114;  X,  480. 
growth  in  equity,  VIl,  7. 
Inventory   should   be    made   upon   ap- 

■      pointment,  IX,  468. 
judgment  against,  IX,  472,  477. 
law  of,  IX,  461-481.  I 

liability  of,  IX,  469,  476. 
management  of  property  by,  VII,  112; 

IX,  469,  470. 
may  be  appointed  over  real  or  personal 

property,  IX,  467. 
may  compromise  claims  or  actions,  IX, 

475. 
mechanic's    lien    not    affected   by    ap- 
pointment, IX,  472. 
no  personal  interest  in  the  property, 

IX,  467. 
no   power   beyond    the   jurisdiction   of 

court,  IX,  467.  i 

of  corporations;  IX,  270,  464,  465,  466. 
of  partnership,  IX,  401,  402. 
of  railroad,  appointed  by  federal  court, 

IX,  476. 
one  court  may  not  Interfere  with  prop- 
erty held  by  another  court,  IX, 

471,  472. 
order  of  appointment  as,  IX,  468. 
possession  of  the,  VII,  110,  111. 
powers  of,  IX,  468,  469;  XII,  103. 
principal  receiver,  XII,  101. 
appointment  of,  in  other  jurisdiction, 

XII,  102. 
prior  claims  against  railroads  in  h^nds 

of,  IX,  472-474. 
qualification  of,   for  appointment,   IX, 

465,  466. 
removal  of,  by  discretion  of  court,  IX, 

466. 
sale  of  property  by,  IX,  477,  478. 
should  secure  all  available  assets,  IX, 

471. 
subject  to  control  and  supervision  of 

court,  IX,  467,  468. 
suits  by  and  against,  VII,  111,  112;  IX, 

475,  476., 
takes  property  subject  to  existing  liens, 

IX,    471-474. 
title  and  property  in  the  hands  of,  IX, 

466-468. 
unlawful    interference    with    the    per- 
formance of  duties  of,  IX,  468. 

Receiving  Stolen  Goods,  III,  208-213. 

elements  of  the  crime.  III,  208. 

from  whom  received.  III,  211,  212. 

goods,   III,    208-210. 

intent,  HI,  213. 

knowledge  on  part  of  receiver.  III,  72, 

,     212. 
obtaining  possession.  III,  210,  211. 
receiving  back  stolen  property.  III,  72. 


retaining  of  goods  Ignorantly  received, 

.    in,  212. 
Recital,  pleadings  must  not  be  by  way 
of,  X,  90,  92. 

Reconversion,  V,  139,  140. 

Record,  Estoppel  by,  VII,  453,  454,  455- 
466.  See  also  Judgment,  estop- 
pel by. 

Recording,  of  conditional  sales,  statu-       i 
t'ory  provisions  for,  IV,  319-321. 

of  mortgages,  VIII,  326. 
in  county  where  land  lies,  VIII,  32B. 
mortgages    not    recorded,    effect    of 
transfer    of    mortgagor,    VIII, 
356,  357. 

Records.    See  also  Torrens  System,  of 

land  registration, 
defined,  I,  211. 
certified  copy  of,  V,  467. 
correction  of  defects  in,  XI,  325. 
deed  or  mortgage,  V,  464. 
entry  book  for  deeds  and  mortgages, 
V,  462. 
a  mere  memorandum  of  name  of  par- 
ties, V,  464. 
error  in  grantor's  middle  name,  V,  467. 
instrument  not  entitled  to  be  recorded, 

V,  464,  465. 
mandatory  record,  I,  211-213. 
may  be  introduced  into  court  as  evi- 
dence, V,  467. 
mistake  in  record,  effect  of,  V,  465,  466. 
mortgagee   regarded  as  purchaser,   V, 

468,  469. 
of  an  action, 
defined,  X,  529. 

conclusiveness  of  the,  X,  631,  533. 
entry  of,  X,  529,  530. 
false  entry  on,  X,  532. 
includes  what,  X,  529. 
incorporation  of  testimony  Into,  X, 

529. 
may  not  be, 
added  to,  X,  532. 
contradicted,  X,  532. 
mistakes  in, 
may  be  corrected  when  discovered, 

X,  530,  531. 
power  of  court  to  correct,  X,  530, 
531. 
of  cases  referred  to  referee  in  bank- 
ruptcy, XII,  334,  335,  337. 
duty  of  referee  in  respect  to,  XII,  334, 
335. 
on  appeal,  X,  202,  2C3. 
abstract  of,  X,  202,  203. 
contents  of,  X,  202. 
filing  of,  with  court  of  appeal,  X,  202. 
preparation  of,  X,  202,  203. 
public  documents, 

as  evidence,  X,-  318-320. 
need   not  be   kept   by  public  officer 
himself,  X,  319,  320. 
recorded    writing,    proof    of    execution 

unnecessary,  X,  364. 
recording  laws,  V,  463-469. 
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recording  of  deed,  V,  423,  424,  425,  4S7. 

recording  of  lease,  VI,  240,  241. 

register,  V,  464,  466. 

seal  on  instrument  necessary  for  re- 
cording, V,  464,  465. 

separate  books  for  varipus  instru- 
ments, V,  463. 

specialties  of,  I,  424. 

subsequent  purchaser,  V,  467,  468. 

title,  proof  of,  V,  467. 

Torrens  System  of  land  registration, 
V,  470-474.  See  also  Torrens 
System. 

where  kept,  V,  463. 

Recrimination,  defined,  m,  497. 

a  defense  to  action  for  divorce,  in,  497, 
498. 

Rectification,  of  contracts,  I,   615,  616. 

Red  Cross, 

as  trademark,  Xn,  492,  493,  516. 
official  emblem  of  National  Red  Cross 

Society,  XII,  493. 
prohibited  by  statute,  Xn,  492,  493, 
616. 

Redemption,  equity  of.     See  Squity  of 

Redemption.  

of  mortgage   by  the  mortgagor,   vm, 
386-399. 
account  by  mortgagee,  VIII,  397-399. 
bars  to,  Vni,  397. 
by  purchaser  from  mortgagor,  VIH, 

,    392. 
by  wife  of  mortgagor,  Vni,  392. 
collateral  agreements  affecting,  VIII, 

390,  391. 
conditions  of,  Vin,  393,  395. 
contribution,  VHI,  395. 

creditors  of  mortgagor  have  no  right 

to  redeem,  VIII,  393. 
origin  of  the  right  to  redeem,  VIII, 

386-388. 
procedure,  VHI,   395-397. 
release  of  equity  of  redemption,  VIII, 

391,  392. 

Statute    of    Limitations    applied   by 

analogy  in  equity,  VHt,  397. 
stipulations  concerning,  VIII,  388-390. 
may    be   unenforcible,    but   still   a 
binding  contract,  VIII,  390. 
who  may  redeem,  Vin,  392,  393. 

Re-ex^mlnatlon,  of  witnesses,  X,  393, 
404.  See  also  Witnesses,  re-ex- 
amination of. 

Referees, 

In  bankruptcy,  Xn,  313,   323,  324,  330, 
332-337. 
absence   of  referee,   appointment  of 

substitute,  XII,  337. 
appointment  of,  XII,  332. 
bdnds    of,    XII,    341,    342.      See   also 

Bonds,  of  referees, 
cannot, 
act  in  cases  In  which  interested, 
XII,  336. 


practice  as  attorneys  In  any  ban- 

ruptcy  proceedings,  Xn,  335. 
purchase  any  property  of  estate  In 
bankruptcy,  XII,  336. 
compensation  of,  XII,  335,  336. 
contempt  before,  XII,  336,  337.     See 

also  Contempt, 
-disability -of  referee,  appointment  of 

substitute,  XII,  337. 
districts  of,  XU,  332. 
duty  of, 
to 
declare  dividends,  Xn,  334. 
employ  stenographers  to  preserve 

evidence  taken,  XII,  335. 
examine  all  schedules,  XII,  334. 
furnish    information    concerning 
administration   of   estate,   XII, 
334. 
give  notice  to  creditors,  XII,  334. 
make  up  records  embodying  evi- 
dence, XII,  334. 
prepare  schedules  of  property  and 

lists  of  creditors,  XII,  334. 
safely  keep,  perfect  and  transmit 

records,  XII,  334. 
secure   from   clerks   of  court  all 
papers  filed  in  proceeding  be- 
fore them,  XII,  335. 
transmit   to   clerks   of   court   all 
papers  filed  before  'them,  Xn, 
334,  335. 
jurisdiction  of,  XQ,  333,  334. 
to 
authorize  employment  of  stenog- 
raphers for  reporting  proceed- 
ings, XII,  334. 
consider  all  petitions  referred  to 

them,  xn,  333. 
exercise  certain  powers  vested  in 
courts  of  bankruptcy,  XII,  333. 
exercise  power  of  judge  in  tak- 
ing   possession    and    releasing 
property  of  bankrupt,  XII,  333. 
perform     duties     prescribed     by 
rules  of  bankruptcy  courts,  XII, 
333,  334. 
number  of,  XII,  333. 
oaths  of  office  of,  XII,  333." 
offenses  by,  punishment  of,  XII,  330. 
qualifications  of,  XII,  332. 
records  of,  XII,  337. 
referende  of  case  to,  XII,  323,  324. 
referring  of  petition  to,  XII,  313. 
removal  of,  XII,  332. 
transfer  of  case  from  one  referee  to 
another,  XII,  324.    ■ 
in  case  of  need,  VIII,  48,  49. 
of  the  courts,  I,  349. 

Referendum.    See  Initiative  and  Refer- 
endum, XI,  28,  64,  101. 

Reformation,  of  contracts,  I,  615,  616. 
of  deeds,  VUI,  304. 
of  instruments,  VIII,  304,  305. 
for  mistake,  VH,  70,  71,  72,  76,  77,  81, 
206. 
when  there  can  be  no,  VII,  72,  73. 
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Reformation — Continued. 
•where  Instrument  does  not  express  con- 
tract, VII,  77-79. 
Register  of  Copyright, 
assignment  of  copyright  recorded  -with, 

Xn,  466. 
definition  of  classes  by  the,  XII,  456. 
deposit  of  works  with  Library  of  Con- 
gress may  be  compelled  by,  XII, 
459. 
fees  of,  Xli,  465. 
for, 
recording  an  assignment,  XII,  465. 
renewal,  XII,  465. 
in  case  of  photographs,  XII,  465. 
Registrars,  of  Courts  of  Great  Britain, 

I,  350. 
Registration,    of   land.      See    Records; 
Torrens  System,  of  land  regis- 
i  tration. 

of  title  to  land.  In  Philippine  Islands, 

I,  314,  315. 
of  trademarks  in  United  States,  XII, 
480,  481,  509-520. 
application  for,  XII,  511-515. 
foreign  applicants,  XII,  514,  515. 
renewal  of  certificate,  XII,  519,  520. 
verification  in  foreign  applications, 
XII,  514,  515. 
cancellation  of,  XII,  519. 
certificate  of,  XII,  619. 
duration  of,  XII,  519. 
declaration, 

contents  of,  XII,  511,  612. 
filing  of,  XII,  512,  513. 
description  of  mark  for  purpose  of, 

xn,  511. 
drawings   and   specimens,    XII,    613, 

514. 
fee  for,  XII.  619. 
Interferences,  XII,  518,  519. 
declaring  of  interference,  purpose 
of,  xn,  518. 
marks  not  registrable,  XII,  515-517. 
deceptive  marks,  XII,  516. 
emblems  of  club  or  society,  when, 

XII,  515. 
flag    or    coat-of-arms    of    United 
States  or  foreign  country,  XII, 
615. 
Immoral    and    scandalous    matter, 

XII,  515. 
picture  of  present  or  former  Presi- 
dent of  United  States,  Xn,  516. 
representations    of    Virgin    Mary, 

Xli,  516. 
seal  of  a  state,  XII,  616. 
similar  marks,  XII,  516-517. 
what    constitutes    similarity,    XII, 
516,  517 
oppositions,  XII,  617,  518. 
period   of   notice   during   which   op- 
position may  be  filed,  XII,  518. 
statement, 
contents  of,  XII,  611. 
filing  of,  xn,  612,  513. 
of  domicile  of  owner,  XH,  611. 


state  registration,  xn,  609. 
no  uniformity  of  laws,  XII,  509.   - 
under  federal  act  of  1905,  XII,   480 
481,  609,  566-662. 
admits  to  registration  marks  which 
are  not  technical  trademarks, 
XII,  561. 
based  upon  clause  of  Constitution, 

XII,  480,  609. 
constitutionality    questioned,    Xn, 

658. 
descriptive  and  proper  names  un- 
der, XII,  556-558. 
"exclusive  use"  construed,  XII,  558. 
intent  of  Congress  in  passing  act, 

XII,  558. 
marks  prohibited  by,  XII,  558. 
provisions  of,  XII,  609,  566,  659-562. 
"ten  year  proviso,"  Xn,   617,  566, 
659. 
uses  which  will  satisfy  statute,  Xn, 

510. 
who  may  register,  XII,  509-611, 
foreigners,  XII,  610,  511. 
joint  owners  not  contemplated  by 

statute,  XII,  510. 
owner  of  mark,  XII,  509. 
voluntary  associations,  XH,  510. 
of  transfer  of  stock,  IX,  228-231. 
of  voters,  for  purposes  of  election,  XTTT, 

279-283. 
registration  laws,  Xin,  280,  281-283. 
Relnsucance,  insurable  Interest  of  in- 
surance  company  which  rein- 
sures, XIV,  137. 
Reissue,  of  patents,  xn,  438-440.      , 
broadened  reissues,  defined,  Xn,  438. 
cannot  stand  on  models  and  drawings 

alone,  XII,  439. 
date  of  reissued  patent,  Xn,  439. ' 
for  inventions  not  originally  made,  in- 
valid, xn,  439,  440. 
on  judgments,  effect  of,  Xn,  439. 
refusal,  effect  of,  XII,  438. 
suits  while  reissue  pending,  XII,  438. 
surrender  of  original  patent  upon,  XII, 

438. 
to  correct  an  insufficient  specification, 

XII,  438. 
Rejoinder,  filing  of,  X,  27,  144. 
Relationship,    declaration    of,    as    evi- 
dence, X,  312,  313. 
Relative  Values,  test  of,  in  accession, 

IV,  35-37. 
Release, 
by  creditor  of  a  levy  against  property 

of  principal,  VIII,  251,  252 
by  creditor  of  an  attachment  on  prop- 
erty of  principal,  VIII,  252. 
consideration  necessary  when,  I,  693. 
discharges  obligation,  I,  592,  593. 
distinguished  from  covenant,  I,  692. 
general  release  of  all  claims,  form  of, 

XIV,   624-626. 
mutual  release,  form  of,  XIV,  626,  627. 
of  mortgage,  form  of,  XIV,  662,  663. 
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of   one    of    several    Joint    and    several 

debtors,  VIII,  239. 
of  one  of  several  joint  debtors,  VIII, 

239. 
of  one  of  the  parties,  I,  502. 
plea  of,  form  of,  XTV,  732. 
under  common  law,  I,  592,  693. 

Reliction.    See  also  Accretion, 
distinguished    from   accretion,    V,    535, 
536. 

Reliefs, 

defined,  V,  15. 

an  incident  of  tenure,  V,  34. 

system  of  uses,  V,  127. 

under  the  feudal  system,  V,  15. 

Religion,  bible  in  schools,  XI,  231,  232. 

charitable  trusts,  Vn,  299,  300. 

Congress  prohibited  from  making  laws 
respecting,  XI,  44,  227,  499. 

equality  of,  XI,  227. 

exercise  of,  XI,  229. 

protection  of  religious  freedom,  XI,  230, 
231,  499. 

religious  liberty,  XI,  92,  226-230. 

religious  property  exempt  from  taxa- 
tion, XI,  231. 

taxation  cainnot  be  imposed  for  sup- 
port, XI,  231. 

Religious  Meetings,  disturbance  of.  III, 
68. 

Religious  Offenses,  not  subject  to  ex- 
tradition, Xn,  151. 

Religious  Societies,  dedication  of  land 
to,  V,  478. 

Relocation,  of  mining  claims,  VI,  461, 
462.  See  also  Location,  of  a 
mining  claim. 

Remainders, 

defined,  V,  39,  142,  143;  XV,  287-295. 

adverse  possession  of  land,  V,  526. 

after  estates  tail,  V,  155. 

at  common  law,  V,  144. 

contingent,  V,  149-151,  158-168.>  See 
also  Contingent  Remainders. 

conveyance  of,  V,  146,  147. 

created  at  same  time  as  particular  es- 
tate, V,  144,  149. 

dividends  of  corporation  payable  to  re- 
mainderman, IX,  249,  250. 

essential  to  take  effect  upon  determina- 
tion of  particular  estate,  V,  149, 
155. 

estate  over  In  conditional  limitation, 
V,  175,  177. 

"heirs"  construed  as  "heirs  of  the 
body,"  V,  156. 

in  a  class,  V,  155. 

kinds  of,  V,  149. 

livery  of  seisin  in  case  of,  V,  39,  4p. 

no  homestead  exemption  in,  V,  297. 

one  may  create  a  remainder  in  himself, 
V,  144. 


particular ,  estate  and  remainder  must 
constitute    continuous    owner- 
ship, V,  149. 
remainderman, 

can  never  make  livery  of  seisin,  V,  40. 
may  be  uncertain  during  particular 

estate,  V,  154. 
uncertainty,  V,  156,  157. 
"remainder  to  heirs,"  construction  of, 

V,  152. 
reversions  distinguished  from,  V,  143, 

144. 
too  remote  are  void,  V,  197. 
vested,    V,    39,    40,    149-151.      See   also 

Vested  Remainders, 
vesting  of  remainder,  V,  155,  156,  157. 
on  determination  of  particular  estate, 

V,  155,  156. 

rule  and  example  of,  V,  157. 
when  it  is  determined  who  will  takfe 
it,  V,  157. 

Remedies, 

enforcement  of,  XII,  73-80. 

depends  upon  law  of  forum,  XII,  73. 
equitable,  VII,  8,  9,  12-116. 

injunctions  in  aid  of,  VII,  64,  65. 

"in  the  discretion  of  the  court,"  VII, 
6- 
extraordinary,    X,    567-627.  '    See    also 

Extraordinary  Remedies, 
provisional,  VII;  101-116.    ' 
suits  for  pecuniary  relief,  VII,  95-100. 

Removal    of  public   ofHcer,   XUr,    394- 
397. 

Removal  of  Causes, 

bond  for,  form  of,  XIV,  676,  677. 

from  state  courts  to  federal  courts,  I, 

229,  230,  324-330. 
petition    for    removal,    form    of,    XTV, 

724-726. 

Remittitur,  X,  192. 

Rent,  defined,  V,  394;  VI,  217,  290. 
actions  for,  V,  395;  VI,  302. 
interest    allowed     on     unpaid     rent, 

where,  VI,  302. 
set-off,  VI,  302. 
amount  of, 

change  in,  VI,  296,  297. 
by  agreement,  VI,  296. 
if  premises  are  used  for  sale  of  in- 
toxicating liquors,  VI,  296,  297. 
landlord  cannot  increase,  VI,    296. 
tenant  cannot  insist  on  decrease, 

VI,  291. 

generally  fixed -by  the  terms  of  the 

lease,  VI,  291. 
reasonable  worth,   VI,  291. 
annual,  V,  3, 
apportionment  of,  V,  102. 
as  consideration  for  a  lease,  VI,   232, 

236. 
attornment,  V,  395,  396.     See  also  At- 
tornment, 
charge,  V,  395;  XV,  285. 
covenants  in  leases  for,  VT,  258. 
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Rent — Continued. 

destruction  of  premises  will  not  relieve 
lessee  from,  when,  VI,  258,  259, 
306. 
distress  for,  V,  S96;  VI,  300,  302.     See 

also  Distress,  for  rent, 
eviction  for  non-payment   of,  V,   395. 

See  also  Evictibn. 
failure  to  pay,   will  forfeit  lease,   VI, 

308. 
ground,  V,  394. 

guaranty  for,  form  of,  XIV,  618. 
Implied  covenant  of  tenant  to  pay,  VI, 

279. 
Infant,  liable  for,  when,  VI,  292. 
kinds  of,  V,  394,  395. 
landlord,  right  of,  to,  VI,  272. 
liens  for,  IV,  146;  VI,  272,  300.    See  also 

Distress,  for  rent, 
money  as,  in  modern  times,  VI,   218, 

290. 
non-payment  of,  notice  by  landlord  to 

vacate  for,  form  of,  XIV,  656. 
of  mortgaged  premises, 
mortgagee  in  possession,  VIII,  332. 
profits  from,  in  excess  of  interest  on 
mortgaged  debt,  VIII,  332,  399. 
to  be  applied  in  reduction  of  prin- 
cipal, VIII,  332. 
out  of  the  profits  of  the  land,  VI,  290. 
payment  of, 
by  administrator  or  executor,  VT,  174. 
by  chedc,  VI,  294. 
in  advance,  VI,  294-296. 
in  cash,  VI,  291,  294. 
in  crops,  VI,  291. 
in  services,  VI,  218,  291. 
tenant's  duty  in  the,  VI,  291,  292,  297- 

300. 
time  of,  VI,  294. 
to, 

agent  of  landlord,  VI,  293. 
ssignee,  upon  assignment  by  land- 
lord, VI,  293. 
heirs  upon  death  of  landlord,  VI, 

294. 
landlord,  VI,  293. 
partners,  VI,  293. 

personal  representatives  upon  land- 
lord's death,  VI,  294. 
purchaser  of  leased  property,   VT, 
293,  295. 
relation   of  landlord   and   tenant  may 
exist    without    reservation    of, 
VI,  291. 
reservation  of,  V,  394;  VI,  217,  218. 
seek,  V,  395. 
service,  V,  394,  395. 
Statute  of  Frauds  extends  to,  I,  458. 
third  persons,   liability  of,   for,  when, 

VI,  292. 
treated  as  a  question  of  property,  V, 

394. 
upon  assignment  of  lease,  VI,  292,  293. 
upon  subletting  of  premises,  VI,  292. 
where  lease  is  made  to  two  or  more 
persons,  VI,  292. 


Repair*  and  Supplies, 
to  vessels, 
liens  in  admiralty  for,  Xiv,  298,  299. 
See  also  Maritime  Liens. 

Report!, 

chief  authorities  of  law,  I,  163,  177. 
citation  of,  I,  172. 

important  primary  authorities,  I,  170, 
law  reporting  in  England  and  America, 

I,  171,  172. 
nature  of,  I,  170,  171. 
official  and  unofficial,  I,  171-173. 
state,  I,  172. 

study  of  reported  cases,  I,  174,  175. 
use  of,  I,  167-181. 

value  of  decision  and  dicta,  I,  173,  174. 
Year  Books,  I,  128,  144,  145,  171. 

Replevrn,  II,  73-75;  XV,  32. 

action  of,  I,  205,  232;  VH,  8;  X,  18,  32, 

38,  48-51,  67,  103. 
affidavit  in,  X,  50;  XIV,  681,  682. 
applies  only  to  personal  property,  X,  51. 
are  brought, 
against   specific   individual,   XII,    18. 
where  property  is  located,  XII,  74. 
at  common  law,  X,  49,  50,  51. 
cannot  be  maintained  for  fixtures,  X, 

48,  49. 
damages  allowed  in,  when,  XIV,  88. 
declaration  in,  X,  50;  XIV,  718,  719. 
for  property  on  which  labor  has  been 

done,  Xrv,  114,  115. 
notice  to  defendant  of  intention  to  file 

declaration  of  cause  of  action, 

effect  of,  X,  103. 
object  of,  X,  49. 

plea  of  non  oepit,  form  of,  XIV,  729. 
possession,  right  of  present,  must  be  in 

plaintiff,  X,  49. 
under  statutes,  X,  48,  49,  62. 
writ  of  replevin,  X,  49,  50;  XTV.  738. 
at    common    law    a    wrongful    taking 

necessary,  11,  74. 
distinguished  from  trespass,  11,  73-75. 
for  goods  wrongfully  converted,  II,  97, 

,     98. 
of  goods  by  buyer,  if  title  to  goods  has 

passed,  IV,  336,  386. 
taking,  what  constitutes,  II,  73-75. 

Replication,   to  bill  in  equity,  X,   243, 

244. 
to  declaration,  X,  20,  26,  27,  111,  113, 

126,  141-143,  243,  244;  XV,   363. 
defined,  X,  141,  243,  244. 
demurrer  to,  X,  111,  113,  142,  144. 
departure  from  first  pleading  vital  to, 

X,  142,  143. 
filing  of,  X,  144. 
forms  of,  X,  141. 
general  issue  as  a,  X,  126. 
insufficiency  of,  when,  X,  142. 
not  required,  when,  X,  143. 
paragraphs  in,  X,  143. 
preparation  of,  X,  20. 
•     replying  new  matter,  X,  142,  143. 
rules  governing,  X,  26,  27. 
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Repllcatfon,  to  declaration — Continued. 
special  replication  abolished  in  most 

jurisdictions,  X,  272. 
under  modern  codes  and  statutes,  X, 
141,  142. 
Replication  de  Injuria,  plea  of,  form  of, 

XIV,  732,  733. 
Repoasesslon  of  Land, 
right  to,  n,  56-58. 
trespass,  action  of,  for,  n,  56-58. 
Representations.     See   Deceit;    Fraud; 

,       Misrepresentation, 
defiiied,  I,  408,  546. 

descriptive    statement    in   written    in- 
strument, I,  408. 
estoppel    by    misrepresentations,    VII, 

454,  483-493. 
expression  of  opinion  distinguished,  I, 

407,  412. 
false,  elements  of,  VII,  166. 
in  insurance,  I,  405,  406;  XIV,  148,  153- 
155. 
are  collateral  inducements,  XIV,  153. 
fi-audulent  misrepresentations,  parol 

testimony  to  show,  XIV,  154. 
materiality,  XIV,  154,  155. 

a  question  of  fact,  XIV,  154. 
matters  of  opinion,  XIV,  153,  154. 
may  be  oral,  XIV,  153. 
must  be  material  in  order  to  avoid 

policy,  XIV,  153. 
promissory  representations,  XIV,  154. 
required    to    be    substantially    true, 

XIV,  153. 
warranties  distinguished  from,  XIV, 
153. 
In  prospectus  of  corporations,  I,  406. 
made  with  intention  to  be  acted  upon, 

I,  413,  414. 
material,  I,  546. 

may  be  express  or  implied,  I,  546. 
must  induce  the  party  to  act,  I,  409,  414. 
of  fact,  I,  407. 
of  law,  I,  407,  408. 
to  commercial  agency,  I,  409,  414. 
what  amounts  to,  in  false  pretense.  III, 

193-195,  207. 
when  part  of  the  contract  itself,  I,  408. 
Reprisal,   act   of,'  may   be   interpreted 
and  treated  as  act  of  war,  XII, 
174. 
and  similar  modes  of  redress  in  inter- 
national disputes,  XII,  173,  174, 
Republication,    of    codicil,    by    codicil, 

when,  VI,  126. 
of  will,  VI,  49,  59,  124-126.  ( 

by  capacitated  person,  of  will  made 

during  incapacity,  VI,  49. 
by  codicil,  when,  Vt,  124-126. 
Repudiation  of  Contract.    See  Rescis- 
sion. 
Reputation,   Right  to,   distinction   be- 
tween right  to  privacy  and,  II, 
369. 
Rescission,  before  performance,  I,  564- 
567. 


by  lapse  of  time,  I,  592. 
during  performance,  I,  567,  568. 
election  to  rescind,  I,  419. 
for  anticipatory  breach,  I,  565,  566. 
for  undue  influence,  I,  419. 
must  cover  entire  performance,  I,  565, 
of  contract,  VII,  450-451. 
by  defendant,  recovery  by  plaintiff  in 
qiiasi-contract      for      benefits, 
VII,  450,  451. 
before   completion   of    contract   by 

plaintiff,  VII,  451. 
restoration  of  benefit  by  plaintiff 
as  condition  of  recovery,   VII, 
451. 
upon    completion    of    contract    by 
plaintiff,  VII,  447-450. 
by  plaintiff,    recovery  in   quasi-con- 
tract for  benefits,  VII,  447-450. 
for  mutual   mistake   in   equity,   VII, 
73,  74. 
of  Instruments,  VII,  73,  74,  75,  76. 
for  mutual  mistake, 
as  to  value,  VII,  74,  75. 
when,  VII,  73,  74. 
for  unilateral  mistake,  VII,  75,  76. 
partial,  I,  565. 
parties,  I,  414,  419,  420,  566. 
renunciation,  I,  564-568. 
rests  on  failure  consideration,  I,  607. 
there  must  be  no  question  of,  I,  565. 
when,  may  take  place,  I,  419. 
Rescue, 

by  third  persons, 
of  animals  or  chattels,  11,  184,  185, 
of  persons,  II,  184. 

whether  contributory  negligence  may 
be  plead,  II,  184,  185. 
crime  of.  III,  74,  75. 
person  not  legally  responsible  for  fail- 
ure to  rescue  another,  II,  140, 
141. 
where  one  undertakes  the,  liability  for 

neglect,  n,  141. 
Reservations,  V,  54. 
in  leases,  VI,  232,  238,  243,  249,  250. 
arise,  when,  VI,  243,  250. 
by  parol,  when,  VI,  250. 
"excepting     and     reserving,"      con- 
strued, VI,  250. 
exceptions    distinguished    from,    VI, 

238. 
in  favor  of  lessor,  VI,  250. 
"reserving    unto    the    lessor,"    con- 
strued, VI,  250. 
Reservoirs, 
construction  of, 
eminent  domain,  right  of.  In,  VI,  387, 

388. 
for  the  irrigation  of  lands,  VI,  386. 
liability  of  owners  of,  for  break  or  leak 

in,  VI,  388. 
purposes  of,  VI,  386. 
Res  Gesta, 

declarations  which  are  part  of  transac- 
tion itself  admissible,  as  evi- 
dence, X,  343-346. 
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Res   Gesta,  declarations — Continued. 

admission  act  and  characterizing 
declaration  must  occur  simul- 
taneously, X,  344-346. 

may  be  shown  otherwise  than  by  tes- 
timony of  person  who  made 
them,  to  establish  existence  of 
facts,  X,  343. 

narrative  of  past  occurrences  ex- 
cluded, X,  346. 

rule  stated,  X,  343. 

scope  of  the  exception,  X,  343,  344. 

Rei  Ipsa  Loquitur,  I,  29;  II,  172,  173. 

Res  Judicata,  I,  186,  210,  211. 

as  to  parties,  VII,  468-460. 

as  to  privies,  VII,  460. 

basis  of,  XII,  108. 

foreign  judgments  as,  VII,  464-466. 

Interlocutory  judgment  will   not  sup- 
•   port,  VII,  456. 

judgment  as,  VII,  404,  405,  456,  466. 
identity, 
of  cause  in  issue,  VII,  457. 
of  point  in  Issue,  VII,  457,  458. 

Judgment  subsequently  reversed,  VII, 
406,  407. 

jurisdictional  facts  not,  XII,  109-111. 

pleading  of  Judgment  of  another  state 
as,  XII,  108,  109, 

stockholder's  suit  on  behalf  of  the  cor- 
poration, IX,  261. 

void  Judgment  not,  VII,  405,  406.  ' 

"Respondeat  Superior,"  II,  440. 

Respondent,  ' 

to  writ  of  habeas  corpus, 

directing  writ  to,  X,  649,  650. 

must  answer  within  time  named  in 
writ,  X,  650. 

return  of  writ  by,  X,  650. 

Respondentia  Bonds,  IV,  300. 
bind  cargo  only,  XIV,  300. 

Restaurants,  ordinance  requiring  clos- 
ing '  of  at  certain  hour,  XIII, 
183. 

Restitution,  writ  of,  form  of,  XIV,  739. 

Restraint  of  Trade,  contracts  in,  X, 
488-490,  608;  XI,  146,  300. 

Restraints    on    Alienation.      See    also 

Alienation, 
of  real  property,  V,  106-113;  XV,  181- 
183. 

conditional  restraint  of  a  fee  in  gen- 
eral, V,  107. 

distinction  in  the  validity  of  restraint 
on  alienation,  V,  106.  • 

Invalid  provision  against  alienation 
does  not  defeat  estate,  V,  106. 

limitation,  V,  106,  107. 

may  be  either  direct  or  Indirect,  V, 
105. 

no  legal  estate  can  be  restrained  ab- 
solutely, V,  105. 

of 
a  fee,  V,  106,  107. 


contingent  remainders  not  vested 

V,  110. 
equitable  estates,  V,  105. 
estate  for  years,  V,  110. 
estates, of  married  women,  V,  110. 
gifts  to  charities  of  a  fee  not  pro- 
hibited, V,  108. 
grants  to  corporations,  V,  109. 
legislative  grants,  V,  108,  109. 
spendthrift  trusts,  V,  105,  110-113. 
provision   annexed   to   a   fee,    against 

alienation,  V,  106. 
restrictions  in,  V,  106,  107,  108. 
Resulting  Trust, 
defined,  VII,  243,  263. 
conveyance  without  consideration,  VII, 
263-266. 
presumption    of    a    resulting    trust 
abolished,  VII,  264. 
creation  of,  VII,  126-128. 
example  of,  Vn,  243. 
imperfect  or  illegal  declarations,  VII, 

265-267. 
origin  of,  VII,  263,  264. 
payment  of  purchase  price,  VII,   268- 
273. 
presumption    of    a    resulting    trust 

abolished,  VII,  270. 
statutory  modifications,  VII,  270-272. 
presumption  of  a,  vn,  264,  270. 
voluntary  conveyance  never  classed  as 
a,  VII,  265. 

Retorson,  XII,   174. 

Retrospective   Laws,  XI,   62,   261,    263, 

290.    See  also  Legislation. 
Return  Waters,  VI,  336-338.     See  also 

Seepage  Waters, 
subject  to  appropriation,  when,  VI,  337. 
Revenue  Bills,  constitutional  provision, 

regarding,  XI,  46. 
Revenue    Laws,    judgment    of    Circuit 

Court  of  Appeals,  I,  262. 
jurisdiction   of  District   Court,   I,   289 

291. 
seizures  under,  I,  204. 
suits  for  damages  against  persons  en- 
forcing, I,  295. 
Reversion,  '■ 

defined,  V,  39,  63,  66,  141,  142;  XV,  297. 
adverse    possession    of    land    begins, 

when,  V,  626. 
at  common  law,  V,  144. 
conveyance  of,  V,  146,  147. 
determinable  fee  merged  with  the,  V- 

63,  64. 
example  of,  V,  63,  64,  141. 
life  estate  distinguished,  V,  141. 
no  homestead  exemption,  V,  297. 
of  landlord,  VT,  227. 
possibility  distinguished,  V,  65. 
remainders  distinguished,  V,  143,  144. 
Statute  De  Donis  secured  a  reversion 

to  grantor,  V,  142. 
Revival, 
of  a  will,  VI,  59,  126-128. 
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Revival,   of  will — Continued. 
by  cancellation  of  second  will,  when, 

VI,  128. 
by  codicil,  VI,  X27,  128. 
when   codicil   was   afterwards   de- 
stroyed, VI,  128,  129. 
by  second  codicil  after  will  destroyed 

by  first  codicil,  VI,  127. 
of  parts  of  a  will,  VI,  59. 

Revocation, 

of  authority  of  agent,  by 
bankruptcy  of  principal,  IV,  215,  216. 
death  of  principal  or  agent,  IV,  214, 

215. 
Insanity  of  principal,  when,  IV,  215. 
marriage,  when,  IV,  217,  218. 
operation  of  law,  IV,  214-218. 
original  agreement,  IV,  207,  208. 
principal,  IV,  208-213. 
subsequent  agreement,  IV,  208. 
war,  IV,  216,  217. 
of  a  will,  VI,  59,  105-123. 
animus   revocandi,    VI,    107,    109-112, 
116. 
must  continue  until  act  of  destruc- 
tion is  complete,  VI,  109. 
by, 
act  of  testator,  VI,  59,  105-112. 
another  will,  VI,  105-107. 
intention  of  testator  to  be  ascer- 
tained, VI,  106. 
new  will  must  expressly  revoke 
old  one,  VI,  106. 
burning,  VI,  61,  70,  74,  105,  109. 
cancellation,  VI,  61,  70,  74,  105,  111, 

112. 
circumstances,  VT,  119-123. 
codicil,  VI,  61,  70,  74,  105,  106,  111. 
contract  to   sell  devised  land,   VI, 

133. 
conveyance  of  devised  land,  VI,  133. 
V     destruction,  VI,  61,  70,  74,  105,  107- 
111. 
animus  revocandi,  VI,  107,  109. 
Intention  of  testator,  VI,  107. 
what  constitutes  destruction,  VI, 
109-111. 
marriage  under  Statute  of  7  Wm. 

IV  &  1  Vict.,  VI,  70. 
mistake,  VI,  113-119. 

of  fact,  VI,  113,  114,  116-119. 
of  intention,  VI,  114-116. 
of  law,  VI,  113,  114,  116-119. 
obliteration,  VI,  61,  71,  74,  105,  107- 

109,  118,  119. 
'  animus   revocandi,    VI,    107,    109, 
118,  119. 
example,  VI,  108,  109. 
statutes,    provisions   of,    relating   to, 

VI,  71,  107. 
where  effect  Is  to  change  devise,  VI, 
108. 
parol     prior     to     the     Statute     of 

Frauds,  VI,  105. 
presumption  of  law,  VI,  120. 
subsequent  instrument,  VI,  105-107. 


tearing,  VI,  61,  70,  74,  105,  107,  109, 
110. 
animus  revocandi,  VI,  107,  109. 
intention  of  testator,  VI,  107. 
when  no  revocation,  VI,  109,  110. 
total  change  In  situation  of  testa- 
tor's family,  VI,  120-123. 
at  common  law,  VI,  120,  121,  123. 
by  birth    of   children    by   subse- 
quent marriage,  VI,  121. 
by  subsequent  marriage,  VI,  121. 
divorce     not     considered     as     a 
change,  VI,  122. 
dependent  relative,  Vt,  112-119. 
where    revocation    will    be    disre- 
garded, VI,   113,   116-119. 
where  revocation  expressly  condi- 
tioned by  words  in  revoking  in- 
strument, VI,   113,  114. 
where  revocation  expressly  condi- 
tioned   by    interpretation,    VI, 
113-116. 
a  question  of  fact  for  the  jury, 
VI,  116. 
Implied,  VI,  119-123. 
joint  and  mutual  will,  VI,  45. 
joint  iwill,  VI,  44. 

law  of  domicile  at  time  of  revocation 
governs   in    case   of   movables, 
XII,  49,  50. 
law  of  situs  governs  in  case  of  Im- 
movables, XII,  49. 
mutual  will,  VI,  44,  45. 
of  woman   by  marriage   at  common 

law,  VI,  123. 
of  personal  property  under  modern 

statutes,  VI,  105. 
of  personal  property  under  Statute  of 
Frauds,  VI,  105. 
by  an  unattested  writing,  VI,  105. 
by  parol,  VI,  105. 
of  real  property, 

under  modern  statutes,  VI,  105. 
Statute  of  Frauds,  provisions  of,  re- 
lating to,  VI,  61,  105. 
to  be  in  writing,  VI,  61. 
of  discharge  in  bankruptcy,   XII,   306, 
307.  , 

fraud  as  ground  for,  XII,  306. 
nullifies  discharge,  XII,  307. 
omission  of  assets,  when  ground  for, 

XII,  307. 
time   limitation    for   application   for, 
XII,  306. 

Reward,  for  arrest  of  criminals,  I,  391, 

393,  442. 
for    rescue    of    corpse    from    burning 

•building,  I,  442. 
taking  of,  ni,  72. 

Rhode  Island, 

constitution,  XI,  26,  57,  59,  80. 
Dorr's  rebellion,  XI,  101. 
ratification  of  United  States  Constitu- 
tion, XI,  40. 

"Riders"  In  fire  insurance  policies  ex- 
plained, XIV,  176. 
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Right  of  Way,  espement  for,  form  used 

In  creating,  XIV,  641. 
Rights, 

defined,  I,  363;  VI,  361. 
classes,  XV,  20. 

courts  instituted  for  protection,  I,  183. 
in  immovables,  creation  of,  XII,  37,  48. 
in  movables,  creation  of,  XII,  38. 
kinds  of,  I,  363. 
legal,  II,  1-3;  XII,  61,  62. 
against  particular  individuals,  II,  3,  4. 
against  persons  generally,  II,  3,  4. 
I       compared    with    might    and    moral 
I  right,  H,  2,  3. 

'      of  persons,  II,  4. 

protection  of,  II,  1,  3. 
moral,  compared  with  legal  rights,  II, 

1-3. 
natural,  V,  347. 

personal,  creation  of,  XII,  29-36. 
property, 
creation  of,  XII,  37-46.  See  also  Prop- 
erty, 
enforcement  of,  XII,  ■  91. 
protection  of  individual,  Xin,  349. 
recognition   and  enforcement  of,   xn, 

29,  73-111. 
to  air,  V,  347,  350-352.     See  also  Air. 
to  light,  V,  347-350.     See  also  Liglit. 
to  water,  V,  352-360.    See  also  Waters. 
Riot,  a  crime,  in,  77;  XV,  101. 
all  persons  engaged  In,  III,  78. 
custom  of  country  In  giving  charivari, 

III,  16. 
do  not  excuse  performance,  I,  579. 
exists,  when,  XIV,  232. 
goods  in  hands  of  carriers  lost  or  de- 
stroyed by  mobs,  XIII,  80. 
liability  of  municipal  corporations  for 
damages  caused  by,  XIII,  215, 
230. 
loss  by,  expressly  excepted  in  Are  in- 
surance policy,  XIV,  232. 
preservation  of  public  peace  and  order 

under  police  power,  XI,  294. 
suspension  of  services  by  carrier  on  ac- 
count of,  XIII,  108. 
Riparian  Owners.    See  Waters. 
Riparian  Rights, 
defined,  VI,  317. 
are  ex  jure  naturae,  VI,  317. 
beneficial  use  of  stream,  VI,  317-320. 
an  incident  to  ownership  of  soil,  VI, 

319. 
artificial  wants,  VI,  31'9. 
by  upper  riparian  owner,  VI,  319. 
"common  use,"  VI,  318. 
domestic  use,  VI,  319. 
for  manufacturing  purposes,  VI,  319. 
irrigation  rights,  whether,  VI,  319. 
natural  wants,  VI,  319. 
of  riparian  owners,  VI,  317-320. 
"reasonable   use,"    rule   of,    VI,    319, 

320. 
returning  water  to  the  stream,  rule 
of,  VI,  318. 
conveyance  of,  VI,  360. 


depend    upon    original    conveyance    of 
land    with    its    appurtenances. 
VI,  359. 
diversion  of  water,  rights  of  riparian 
owners,  VI,  317,  319,  320. 
use    not    interfering    with    require- 
ments of  lower  proprietors,  VI. 
320. 
doctrine  of,  unsuited  to  arid  climates, 

VI,  320",  321. 
introductory,  VI,  315-321. 
riparian  owners, 
ownership  of,  in  bed  of  nOn-naviga- 

ble  streams,  VI,  318. 
rights  of 
are   appurtenant  to   the  land,   VI, 

360. 
to  beneficial  use  of  water,  VT,  317, 
318. 
severance  of  water  rights  appurtenant, 
when,  VI,  360. 

Rivers,  as  boundaries,  V,  341. 
International, 
jurisdiction  of,  XII,  139. 
user  of,  exact  rights  of,  are  defined 
by  treaty,  XII,  139. 
jurisdiction  of  riparian  states,  HI,  264. 

265. 
within    territorial   jurisdiction    of   one 
state,  jurisdiction  of,  XII,  139. 

Robbery,  in,  17,  40,  41,  214-221;  XV,  86. 
defined.  III,  214.' 
a  form  of  larcency.  III,  214. 
asportation.  III,  214. 
attempt  to  commit.  III,  40,  41. 
caption,  necessity  of.  III,  214. 
coercion  as, affecting  act,  III,  17. 
elements  of  crime,  in,  21*. 
extortion  of  money.  III,  221. 
Indictment  for.  III,  297. 
Intent,  necessity  of.  III,  214. 
taking, 
by  putting  in  fear.  III,  218-221. 

acts  of  accused.  III,  219. 

by  force,  however  slight.   III,  220. 

by  menace  or  threats.  III,  219. 

injury  to  property,  III,  220. 

need  not  be  both  force  and  fear, 
III,  218. 

threatening  to  prosecute.  III,  220, 
221. 
by  violence.  III,  216-218. 

force  to  prevent  resistance.  III,  218. 

resistance  by  owner;  III,  217,  218. 

time  force  must  be  used.  III,  218. 
in  the  presence  of  owner.  III,  214-216. 

from  person  of  another  or  in  his 
presence.  III,  214,  215. 

personal  custody.  III,  215. 

out  of  sight  of  owner,  III,  216. 

Rock  In  Place,  necessary  to  make  vein 
or    lode    within    statutes,    VI, 
420,  421. 
wash  or  slide  distinguished  from,  VI, 
421. 
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Roman  Law.    See  also  Civil  Law. 

amoniT  continental  countries  of  Eu- 
rope, XII,  4. 

consideration  of  contract  in,  IX,  319. 

■elements  of  the,  I,  116. 

fldel  commissum,  VII,  233. 

libel  inherited  from  the,  through  the 
Court  of  the  Star  Chamber,  II, 
211. 

moulding  of  the  law  of*  admiralty,  I, 
140,  141. 

obligation  the  term  used,  I,  366. 

partnership  relation,  under,  IX,  293, 
294. 

Rout, 

defined,  III,  77;  XV,  101. 

distinction  between  riot.  III,  77,  78. 

Rule  Against  Perpetuities.  See  Per- 
petuities, Eule  Against. 

Rules  and  Orders,  in  bankruptcy,  XII, 
330,  365. 

Rule  In  Shelley's  Case.  See  Shelley's 
Case,  Bule  in. 

Rule  of  Relation  Back, 

defined,  VI,  354. 

applied  in  the  construction  of, 
canals,  VI,  353. 
waterworks,  VI,  352. 

operation  of,  VI,  352. 

Rule  of  the  Road,  I,  66. 

Rule  of  the  Road  at  Sea, 

less  manageable  kind  of  vessel  privi- 
leged, XIV,  317. 

Tessels  to  pass  each  other  to  the  right, 
XIV,  318. 

Sabbath.    See  Sunday. 

Safety  Appliance  Act  of  1893,  XII,  255, 

■    256. 
amended  in   1896,   1903   and  1910,   XII, 

255. 
Iield  constitutional  as  within  power  of 

Congress,  XII,  255,  256. 
requirements  of,  XII,  255. 
specified    brakes    and    couplers    to    be 
used  by  interstate  railway  car- 
riers Under,  XII,  255. 
Sailors,  wijls  of,  VI,  29,  63. 
Sale  of   Land.     See  Vendor  and  Pur- 
chaser. 
)      Sales.      See     also    Purchaser;     Seller; 
'  Title. 

by  bailee,  when  conversion,  II,  90,  91, 

99-102. 
by  pledgee,   when  conversion,   II,    102, 

103. 
codification  of  law,  I,  71. 
conditional,  II,  99-102.    See  also  Condi- 
tional Sales. 
innocent  purchasers,  II,  103-107. 
attaching  creditors  when  not,  II,  107. 
from  conditional  vendee,  n,  106,  107. 
from  vendor  having  defeasible  title, 
II,  103,  104. 


title  good  against  plaintiff,  when, 
II,  103,  104. 
from  vendor  having  no  title,  H,  104- 
106. 
assumption     of     title     by     vendee 
amounts  to  conversion,  II,  105. 
vendee   has   no  ,  title   against   true 
owner,  II,  104,  105. 
license  tax  for  sale  of  article,  XII,  240. 
mistakes  as  to  title  of  vendor,  VII,  433, 

434. 
of    article    transported    in    Interstate 
commerce,  XII,  239-241. 
state  cannot  prohibit  while  it  is  in 
original  package,  XII,  240. 
of  business  with  good  will, 
form  of  agreement  for,  XIV,  584. 
form  of  agreement  not  to  engage  in  . 

same  business,  XIV,  584,  585. 
liquidated    damages    for    breach    of 
contract,  XIV,  12. 
of  patent, 
agreement   for, '  form    of,    XIV,    591, 
592. 
of  patented  article,  right  of  patentee  to 
impose  restrictions  on.  XII,  444. 
of  personal  property,  IV,  287-438J  XV, 
160. 
defined,  rV,  288,  289. 
acceptance  waives  non-performance, 

I,  552. 
Act,  the.     See  Uniform  Sales  Act. 
after-acquired  property,  IV,  294;  VII, 

162,  163. 
agent's  authority  in,  IV,  229,  230. 
cannot  sell  to  himself,  IV,  230. 
no  authority  to  rescind  sale  once 

made,  IV,  230.' 
possession  not  sufficient  for  IV,  229. 
warranties,  oral,  binding  on  prin- 
cipal when,  IV,  230. 
writing  not  necessary;  IV,  229. 
agreement  for,  form  of,  XIV,  592. 
auctioneer  eis  agent  of  seller,  IV,  278. 
bailment  distinguished  from,  IV,  74, 

75,  289,  290. 
barter  distinguished  from,  IV,  289. 
bills  of  lading.    See  Bill  of  Lading.    . 
bills  of  sale,  form  of,  XIV,  606. 
buyer,    remedies    of,    for    breach   of 
contract  by  seller,  IV,  382-388. 
'See  also  Purchaser, 
by  bailee,    when    conversion,   II,    90, 

91,  99-102. 
by  delivery  to  carrier,  TV,  297-299. 
by  pledgee,  when  conversion,  II,  102, 

103. 
by  sample,  warranty  in,  IV,  413,  414. 
chattel  mortgage  distinguished  from 

sale,  IV,  290. 
C.  O.  D.,  IV,  359-362.    See  also  C.  O.  D. 

sales, 
complaint  for  deceit  in,  form  of,  XIV, 

702. 
conditional.     See  Conditional  Sales, 
conditional  sale  notes,  VIII,  30,  31. 
conditional    sales    of    chattels,    VIII, 
308,  309. 
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Sales,    conditional,    of   personal   prop- 
erty— Continued. 
contract, 
breach  of, 
by  buyer,  remedies  of  seller  for, 

IV,  373-381. 
by  seller,  remedies  of  buyer  for, 

IV,  382-388. 
condition  in,   distinguished  from 
breach    of   warranty,    IV,    419, 
420. 
in  form  of  lease  regarded  as  con- 
ditional sale,  IV,  316,  317. 
non-perfiormance    of,   distinguished 
from  breach  of  warranty,  IV, 
420,  421. 
oral,     blndihg    under    Statute     of 

Frauds  when,  IV,  431. 
to  sell,  IV,  291,  292. 
distinguished  from  sale,  IV,  291, 

292 
example,  IV,  291,  292. 
to  sell  upon  a  condition,  IV,  310- 
313. 
cash  sales,  IV,  312,  313. 
distinguished     from     conditional 

sales,  IV,  314. 
on  approval,  IV,  310.  , 

on  future  event  or  time,  IV,  310. 
on  sale  and  return,  IV,  311,  312. 
on  satisfaction,  IV,  310-312. 
on  trial,  IV,  310.  . 
title,  intention  of  parties  of  no 
immediate  passing  of,  IV,  310. 
delivery,  IV,  136-137,  371. 

not  necessary  to  title,  IV,  371. 
estoppel  of  true  owner  as  to  owner- 
ship and  title  when,  IV,  371,  372. 
fraud    and    Its    effects,    IV,    363-372. 

See  also  Fraud, 
future-acquired  property,  sale  of,  IV, 

294. 
gift  distinguished  from  sale,  IV,  289 
guaranty  for  goods  purchased,  form 

of,  XrV,  617. 
identification  of  the  goods,  IV,   295- 
306. 
goods  must  be  specific,  IV,  295. 
liability  of  vendor  of  goods  or  articles 

causing  injury,  II,  142-145. 
nature  of  the  subject  in  general,  IV, 

287-290. 
of 
fungible  goods,  IV,  303,  304. 
goods  made  to  order,  IV,  304-306. 
contract  for  work  and  labor,  IV, 

305. 
in  incompleted  state,  IV,  305. 
intention  of  parties  as  to  passing 

of  title,  IV,  304,  305. 
skill  and  labor,  recovery  for,  IV, 

378,  379. 
tendency  of  courts  in  treating  the 

subject,  IV,  306. 
upon    conipletion    of    thing    con- 
tracted, IV,  305. 
where    price    remains    unascer- 
tained, IV,  307,  308. 


where  weighing  or  measuring  re- 
mains to  be  done',  IV,  307-309. 
grain,  IV,  299-303. 
portion  of  mass,  IV,  299-303.     See 
also  Mass. 
of  deceased  person  by  administrator, 

VI,  154,  156,  158,  168,  169. 
on  approval,  IV,  310. 
on  condition,  IV,  310-313. 
on  satisfaction,  IV,  310. 
pledge  distinguished  from,  IV,  290. 
possession  as  evidence   of  title,   IV, 

370-372.    See  also  Possession, 
potential  property,   sale  of,   IV,   292- 
294.     See  also  Potential  Prop- 
erty, 
property  must  be  in  existence  to  con- 
stitute, IV,  291,  292. 
puf^ng    statements     of     seller,     not 
ground  for  tort  liability,  n,  211- 
213,  223. 
"as  good  as  gold,"  II,  212. 
as   to    amount    previously   offered, 

II,    213. 
fiduciary  relation  between  parties. 

Hi  212. 
plaintiff     as     a     reasonable     man 

should  not  rely  on,  II,  223. 
simplex    commendatio,    II,    212. 
rescission  of,  by  buyer, 
remedies  of  seller,  rv,  373-381.    See 
also  Seller,  remedies  of. 
retention  of  possession  by  seller  as 
fraud  on  creditors,  IV,  368-370. 
See  also  Creditors. 
Statute  of  Frauds,  effect  of,  on,  IV, 
422-438.      See    also    Statute    of 
Frauds, 
stoppage  in  transitu,  IV,  339-358.    See 

also  Stoppage  in  Transitu, 
subject, 
matter  of,  IV,  291-294. 
of,   closely  connected  with  law  of 
contracts,  IV,  288. 
Uniform  Act,  the,  IV,  287-288;  XI,  87. 

See  also  Uniform  Sales  Act. 
vendee.    See  Purchaser, 
vendor.    See  Seller, 
vendor's  lien,   IV,    331-338,   374.     See 

also  Vendor,  lien  of. 
warranty  in,  I,  547,  596;  II,  199,  204, 
223;  IV,   395-421;   VIII,   139-141. 
See  also  Warranty, 
applies  to  quality  as  well  as  title, 

XIV,  119. 
breach  of,  measure  of  damages  for, 
XIV,  119-121. 
allowance    of    costs    and    attor- 
ney's fees,  XIV,  105. 
as  to  quality,  XIV,  119. 
as  to  title,  XIV,  119. 
difference  between  price  paid  and 

value  of  article,  XIV,  120,  121. 
difference  between  value  of  ar- 
ticle  with    its   defects   and   its 
value  as  warranted,  XIV,  119. 
how  computed,  XIV,  119-121. 
covers  obvious  defects,  II,  223. 
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Sales,  warranty  lii,  of  per'sonal  prop- 
erty— Continued. 
deceit  distinguished  from,  11,  199. 
implied,  II,  204. 
of  property  under  receivership;  IX,  477, 

478. 
of  real  property.    See  Vendor  and  Pur- 
chaser, 
of  trust  property  by  trustee, 
by  order  of  court,  VII,  315. 
consent  of  beneficiaries,  when,  VII,  315. 
discretion  of  trustee,  VII,  315. 
power  in  deed  of  trusts,  VII,  315. 
does  not  Include  power  of  exchange, 
VII,  316. 
presumption   in  favor  of  validity  of 
sale,  VII,  316. 
power  of,  in  mortgages.    See  Power,  of 

sale  of  mortgages, 
presumptions  as  to  evidence  In,  X,  410. 
sale  of  paper  payable  to  order  without 

-  indorsement,  VIII,  103,  104. 
special  laws  governing,  I,  89. 
terms  of,  I,  527. 

Sales  Act,  Uniform,  IV,  287-288. 
adopted  in  Arizona,  Connecticut,  Mary- 
land, Massachusetts,  New  Jer- 
sey, New  York,  Ohio,  Rhode  Is- 
land, Wisconsin,  IV,  287. 
being  for  most  part  codification  of  com- 
mon law  principles,  IV,  287,  288. 
prepared  by  Commissioners  on  Uniform 

State  Laws,  IV,  287. 
references  to  the  act, 

Section    1,  IV,  288. 

Section    4,  IV,  426,  429,  430,  432. 

Section    5,  IV,  291. 

Section    6,  IV,  300,  304. 

Section    7,  IV,  292. 

Section  11,  IV,  420,  421. 

Section  12,  IV,  408,  411. 

Section  13,  IV,  397,  398. 

Section  15,  IV,  400,  402,  403,  405,  407. 

Section  16,  IV,  414. 

Section  17,  IV,  295. 

Section  18,  IV,  313. 

Section  19,  IV,  296,  298,  299,  310,  311, 
360. 

Section  20,  IV,  328. 

Section  22,  IV,  319. 

Section  26,  IV,  370. 

Section  27,  IV,  323. 

Section  32,  IV,  327. 

Section  47,  IV,  390,  391. 

Section  48,  IV,  393. 

Section  49,  IV,  416. 

Section  53,  IV,  338. 

Section  54,  IV,  338. 

Section  55,  IV,  338. 

Section  56,  IV,  338. 

Section  57,  IV,  339. 

Section  58,  IV,  344,  346,  349. 

Section  59,  IV,  342. 

Section  60,  IV,  353,  355,  366,  367. 

Section  62,  FV,  349. 

Section  63,  IV,  380. 

Section  66,  IV,  385. 


Section  67,  IV,  382. 
Section  68,  IV,  387. 
Section  69,  IV,  415,  418. 
Section  97,  IV,  376. 

Salvage,  defined,  IV,  149,  150^  XIV,  315. 

award  of,  XIV,  316,  317. 

classes  of  persons  who  cannot  recover 
for,  XIV,  315. 

compensation  for  actual  outlay  and  ex- 
penses allowed,  when,  XIV,  316. 

contract  of;  XIV,  316. 

court  determines  amount  of,  IV,  150. 

enforcement  of,  IV,  168,  169. 

jurisdiction  of  admiralty  courts  in  cases 
of,  xrv,  316,  317. 

lien  on  vessel  for,  IV,  150,  168. 

peculiar  to  maritime  law,  XIV,  315. 

services  rendered  in,  recovery  for,  XIV, 
315. 

special  awards  allowed,  when,  XIV,  316. 

Samoa,  consular  courts  In,  I,  319. 

Satisfaction.  See  Accord  and  Satisfac- 
tion, VII,  186-188. 

Savings  Banks,  IX,  195, 196,  432,  433,  443. 

Savings  Bank  Trusts,  VII,  255-260. 

Schedules, 

in  bankruptcy,  XII,  283,  284,  310,  311, 
334. 
all  debts  to  be  scheduled,  XII,  310. 
amendments  to  incomplete  or  in- 
correct, XII,  284. 
amount  and  kind  of  property,   its 
location  and  money  value,  XII, 
283,  310. 
duty  of, 
bankrupt  towards,  XII,  283,  310. 
referee  towards,  XII,  334. 
refusal    of    bankrupt    to    schedule, 

punishment  for,  XII,  284. 
verification  of,  XII,  284. 

Schools,  XI,   231,  232,   396. 
construction   and    Improvement   of   by 

municipality,  XIII,  201. 
cruel    and    excessive    punishment    by 

teacher,  II,  61. 
discipline  by  teacher  an  excuse  to  an 

action  for  trespass,  II,  61. 
duty  of  municipality  to  provide,  XIII, 

230. 
Inspector  of,  powers  of,  X,  507. 
kidnapping  of  scholar,  writ  of  habeas 

corpus  by  master  for  custody, 

X,  641. 
master,  restraint  of  liberty  of  scholar 

by,  X,  640,  641. 
municipal  taxation  for,  XIII,  252. 
power    of    municipality    to    maintain, 

XIII,    161. 
revocation  of  license  of  teacher,  XIII, 

361,  362. 
right  of  correction  of  pupil.  III,  41. 
support  of,  XIII,  170. 
teacher  not  liable  for  false  Imprison, 
ment.  III,  101. 
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Scienter, 

In  cases  where  animals  Injure  persons, 
XII,  62. 

Scire  Facias,  writ  of,  I,  223,  250;  IX, 
101,  102;  X,  496,  497;  XIV,  739. 

Scotland,  appeal  from  courts  to  House 

of  Lords,  I,  341. 
Scrip,    Valentine,    Sioux    Half    Breed, 

Forest  Reserve  Lieu  Scrip,  VI, 

412. 

Seal.    See  also  Contracts  Under  Seal. 

by  statute,  I,  422,  426. 

forgery  of.  III,  242. 

Instrument  under,  by  common  law  not 

negotiable,  VIII,  57. 
necessity  of,  VIII,  324;  IX,  362. 
not  as  important  In  equity  as  in  law, 

VII,  222.     See  also  Contracts, 
on  contracts,  I,  421. 

one  seal  may  do  for  any  number,  I,  422. 
private,  I,  422. 
public,  I,  421,  422. 
required  on  contract  of  corporation,  I, 

422. 
rules  of  law  merchant  relative  to,  VIII, 

56. 
to  deeds,  V,  407-410. 
use  of,  abolished  by  statute,  VIII,  56, 

57. 
Seals,  Fur,  modus  Vivendi  of  1891,  XI, 

129. 

Seamen, 

articles  of,  XIV,  311. 

commonly  spoken  of  as  wards  of  ad- 
miralty, XIV,  310. 

complaints  of,  I,  354. 

contract  for  services,  XIV,  310,  311. 

discipline  of,  by  master,  an  excuse  to 
an  action  for  treaspass,  II,  62. 

injuries  to, 
admiralty   jurisdiction    of '  American 

courts  over,  XIV,  296,  297. 
fellow-servant  doctrine  applies,  XIV, 

296. 
legal  relation  of  crew  and  owners  of 
vessel,  Xrv,  296. 

jurisdiction  of  consular  courts,  I,  319. 

liens  of,  IV,  149. 

power  of  Congress  to  enact  laws  pro- 
viding for  punishment,  XI,  160, 

protection  of,  I,  475;  XI,  145;  XIV,  310, 
311. 

wages  of,  I,  289;  XIV,  311. 

Search  Books,  use  of,  I,  167-181. 

Searches  and  Seizures, 

Congress  prohibited  from  making  laws 
respecting,  XI,  44. 

constitutional  guaranties  against  un- 
reasonable, XI,  237,  238,  273, 
499. 

"every  man's  house  his  own  castle," 
XI,  237. 

security  of  the  dwelling  and  person,  XI, 
237,  238,  273. 


Search  Warrants,  constitutional  guar- 
anty against  issuing  of  general, 
XI,  44,  238,  239. 

Seashore,  national  jurisdiction  extends 
three  marine  miles  from,  XII, 
137. 

Seaworthiness, 

warranty  of, 
implied    in    marine    insurance,    XIV, 

157,  271. 
in    contract   of   affreightment,   XTV. 
301,  305. 

Secession,    President    Lincoln's    views 
.  on,  XI,  113,  114. 

Second  Amendment,  XI,  44,  236,  237. 
499. 

Secret  Commissions, 

to  agent  from  third  party, 

not  permitted,  IV,  241,  242. 

principal  may  recover  In  damages,  IV, 
242. 

Secret  Partners,  defined,  IX,  427. 

Secretary  of  Treasury,  may  designate 
national  banks,  IX,  439. 

Sedition,  power  of  Congress  to  punish 
for,  XI,  158. 

Seduction, 

damages  for  mental  suffering  for,  XTV, 
59. 

development  of  the  remedy  for,  II,  362. 

exemplary  damages  In  actions  for,  XIV. 
20. 

liability  for,  not  discharged  In  bank- 
ruptcy, XII,  307,  309,  310. 

of  daughter,  parent's  right  of  recovery 
for,  n,  317. 

of  female  ward,  guardian  cannot  main- 
tain action  for,  VI,  191. 

recovery, 
by  husband  for  wife.  III,  449. 
by  parent  for  daughter,  HI,  354,  355. 
by  wife  for  husband,  IH,  452,  453. 

Seeds,  I,  204,  282,  290. 

Seepage  Waters,  VI,  336-338. 

damages  caused  by,  VI,  338. 

in  a  limited  way  subject  to  appropria- 
tion, VI,  337. 

on  private  lands,  VI,  338. 

percolating  waters  distinguished  from. 
VI,  337. 

underflow  distinguished  from,  VI,  337. 

Seisin.    See  also  Livery  of  Seisin 

defined,  V,  38. 

according  to  the  theory  of  common  lawj 
V,  39,  502,  503. 

a  fundamental  principle,  V,  40,  4i. 

Anglo-Saxon  theory  of,  V,  502. 

attributes  of,  V,  38,  39. 

could  not  be  In  abeyance  or  suspense, 
V,  39,  147. 

covenant  of,  V,  439-441.  See  also  Cove- 
nants, of  seisin. 

disseisin,  V,  40. 

fundamental  to  curtesy,  V,  263,  264, 
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Se  Is  I  n — Continued. 

implies  a  freehold  estate,  V,  38. 

in  case  of  remainders,  V,  39,  40. 

in  fact,  V,  38. 

in  law,  V,  38. 

livery  of,  V;  39-44.     See  also  Livery  of 

Seisin, 
of  subsequent  estate  must  take  effect, 

when,  V,  147,  148. 
on  devise  of  land,  V,  39. 
signifies  possession  with  a  legal  right  to 

estate  in  land,  V,  38. 
transferred  by  bargain  and  sale,  V,  133. 
vital  today,  V,  41. 

Seizures.    See  Searches  and  Seizures,  I, 
216,  217,  293,  304. 

Selden   Society,   record   of   the   feudal 
courts  as  published  by,  II,  239. 

Self- Defense,  I,  80.     . 

a  recognized  right  of  every  person,  II, 
48;  XV,  322. 

cross-actions,  II,  49,  50. 

damage  done  to  personal  property  in, 
II,  48. 

duty  to  retreat,  III,  45. 

excess  of  force  in,  II,  49. 

extent  of  right,  in,  44,  45. 

depends  on  extent  of  injury  threat- 
ened, III,  44. 

homicide  in.  III,  109,  110. 

Imminence  of  danger.  III,  44. 

in  actions  for  assault,  plea  of,  II,  48-50. 

killing  by  aggressor.  III,  45,  46. 

law  recognizes  right  of.  III,  44. 

plaintiff  the  real  aggressor,  II,  48. 

reality  of  danger.  III,  46,  47. 

states'  right  to,  XII,  122. 

Self-incrimination.    See  Criminal  Evi- 
dence, 
privilege, 

of  accused  against,  X,  385,  386. 
of  ordinary  witness  against,  X,  386- 
338. 

Seller, 

breach    of    warranty   by,    liability    for 

damages  when,  IV,  415-417. 
commendation   of,   whether   warranty, 

IV,  411,  412. 
need  not  have   knowledge    concerning 
that    which    he    warrants,    IV, 
413: 
opinion  of,  not  usually  a  warranty,  IV, 

410,  411. 
refusal  of,  to  allow  inspection  of  goods, 

effect  of,  IV,  389-391.    . 
remedies  of,  for  breach  of  contract  by 
buyer,  IV,  373-381. 
action  for  price  of  goods,  IV,  373,  375- 

'377,  379-381. 
for  damages,  IV,  374,  375-378. 
actual  and   nominal  damages,   IV, 
374,  375. 
for  fraud,  IV,  373,  374. 
in   agreement    to   pay   regardless   of 
passing  of  title,  IV,  375-377. 


obligation  of  seller  to  tender  goods, 

IV,  380,  381. 
of  goods  in  buyer's  possession,   IV, 

373,  374. 

of  goods   in   seller's .  possession,   IV, 

374.  . 

of  goods  to  be  made  to  order,  IV,  377- 
379. 
amount  to  specific  perforinance  in 

law,  IV,  378. 
in  a  peculiar  manner  measure  of 

damages  for,  IV,  378., 
ordinarily   not  salable  on   market, 
IV,  377. 
on  contracts  for  ordinary  goods,  rv, 
379,  380., 
as  expressed  in  Sales  Act,  IV,  380. 
tender  of  goods  by  seller  and  re- 
covery of  whole  purchase  price, 
IV,  379,  380. 
sale,  rescinding  of,  when,  IV,  373,  374. 
skill  and  labor,  recovery  for,  when, 

rv,  378,.  379. 
where  title  has  not  passed,  IV,  374, 
375. 
retention  of  possession  by,  as  fraud  on 

creditors,  IV,  368-370. 
vendor's  lien.    See  Vendor,  lien  of. 
whether,  may  be  forced  by  buyer  to  sell, 
IV,  387,  388. 

Senate, 

appointment  of  President  pro  tempore 

and  other  officers  by,  XHI,  295. 
election  of  senators,  XI,  53,  54,  102,  112, 

220,  504. 
has    "sole   power  to   try  all  impeach- 
ments," Xni,  399. 
power   of   impeachment   of   President, 

XI,  135,  487. 
qualification  of  Senators,  XIII,  308. 
repreisentation  of  states  in,  XI,  37,  103, 

486. 
rotation  of  senators,  XI,  46. 
"senatorial  courtesy,"  XI,  123. 
text  of  Constitution  on  the  election  and 

qualifications  of  members,  XI, 

486,  487,  504. 
vacancy  in  the,  Xin,  302,  303. 
Vice  -  president    presiding    officer    of, 

XIH,  406. 

Senate    of   the    United    States,    direct 
election  of,  I,  6.       ' 

Sentence,  ,^ 

error  in, 

writ  of  error  for,  X,  622. 
in  criminal  cases.  III,  284,  332,  333. 
indeterminate,  XI,  274,  275. 
President's  power  to  commute,  XI,  135. 

Separate   Property   Rights   of   Married 

Women, 
lUinols  Revised  Statutes  on,  in,  447. 
in  equity.  III,  444-446. 
under  statute.  III,  443,  446,  447. 
Separation  Agreements,  in,  502,  503. 
Separation  of  Powers.    See  Powers. 
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Servant.  See  Fellow-Servants;  Master 
and  Servant. 

Service  of  Process.  See  Process, '  serv- 
ice of. 

Services  Rendered, 

recovery  in  quasi-contract  for,  VII,  416- 
420,  429,  430,  442,  451. 

Servient  Tenant,  defined,  V,  343. 

Servitude,  thirteenth  amendment 
against  involuntary,  XI,  53,  192, 
242-244,  602.         / 

Set-Off  and  Counterclaim, 

against  landlord  in  actions  against  ten- 
ant for  unpaid  rent,  VI,  302. 

by  creditor  against  estate  of  deceased 
person,  VI,  163,  164. 

by  mortgagee  against  estate  of  de- 
ceased person,  VI,  164,  note. 

failure  to  set  up,  effect  of,  X,  538. 

ift  banlcruptcy,  XII,  363. 

in  federal  courts,  X,  270. 

judgment  bars,  when,  X,  538. 

may  be  set  up  in  action  brought  against 
an  individual  by  state,  Xn,  167. 

of  debtor  against  creditor,  surety  may 
not  avail  himself  of,  VIII,  270, 
271. 

pleas  by  way  of,  X,  139,  140. 

to  be  set  up,  when,  X,  538. 

whether  defendant  is  entitled  to,   de-  . 
psnds  on  law  of  forum,  XII,  80. 

Settlement,  Act  of,  I,  146;  XI,  13. 

Settlor, 

defined,  VII,  229. 

alien  as,  Vn,  307. 

bankrupt  cannot  declare  trust,  VII,  306, 
307. 

corporation  as,  VII,  307. 

essential  to  a  trust,  VII,  306. 

infant  as,  VII,  306. 

insane  person  as,  VII,  307. 

government  as,  VII,  306. 

married  woman  as,  VII,  306. 

may  be  any  person  capable  of  contract- 
ing, VII,  306. 

trust  created  by,  by  will,  VTI,  306. 

Seventeenth  Amendment,  XI,  53,  220, 
504. 

Seventh  Amendment,  XI,  251-258,  500. 

Several  Contracts, 

defined,  I,  518. 

doctrine  of  survivorship,  I,  518. 

promisees  and  promisors,  I,  515,  516, 
518,  520. 

words  of  severance  necessary  at  com- 
mon law,  I,  515. 

Sewers, 

municipal  construction  of,  XIII,  201, 
226,  224,  227. 

pollution  of  waters  by,  XI,  354. 

special  assessments  in  aid  of,  XI,  397, 
441. 

Shareholders,  of  corporations.  See 
Stockholders.  ■    , 


Shares,  of  stock.  See.  Stock,  of  corr 
porations. 

Shelley's  Case,  Rule  In, 

defined,  V,  83-85. 

applies  to  equitable  Interests,  V,  95. 

a  rule  of  property  and  not  construction, 
V,  88.       " 

cases,  V,- '88,  96. 

does  not  apply 
to 
cases  where, 
effect  of  word  "heirs"  changed  by 

explanatory  words,  V,  90, 
freehold   is   given   with   remainder 
to   heirs   of   two   persons   who 
may  have  common  heir,  ,V,  92, 
93.  '      - 

no  estate   of   inheritance  is  given 

heirs,  V,  89,  90. 
no  freehold  is  given  the  ancestor, 

V,  89,  90. 
the  new  estate  of  inheritance  graft- 
ed on  heirs,  V,  91. 
executory  trusts,  V,  94. 
gifts  of  income,  V,  94,  95. 
Joint  estates,  V,  94. 
marriage  settlements,  V,  94. 
personal  property,  V,  95. 

effect  of,  V,  87,  88. 

In  the  United  States,  V,  96. 

named  from  a  celebrated  case,  V,  83. 

origin  and  reason  for  the,  V,  85-87. 

statements  of,  V,  83-85. 

the  "heirs"  and  "heirs  of  his  body," 
V,  83-96. 

wills  in  conflict  with,  when,  VI,  4. 

"words  of  limitation,"  V,  84,  85. 

Sheriff, 

failure  by,  on  execution  sale,  VII,  366. 

is  bound  to  obey  orders  of  judgment 
creditor  m  execution'  of  judg- 
ment, X,  560. 

Is  under  control  of  court,  X,  559. 

liable  in  an  action  of  trespass  for  arrest 
of  wrong  person,  II,  43. 

not  liable  for  murder  for  hanging  per- 
son, ni,  39. 

power  of,  XIII,  336. 

power  of  sale  in  mortgage  may  provide 
for  sale  by,  VTII,  415,  416. 

right  of,  to  bond  of  indemnity  from 
judgment  creditor  in  execution 
of  judgment,  X,  562,  563. 

staying  execution  of  writ  on  order  of 
judge,  no  liability  of,  for,  X, 
560. 

Sherman  Antl-Trust  Act,  I,  303,  304, 
489;  IX,  172-174;  XI,  146;  XII, 
525. 

Shifting  or  Springing  Use,  V,  182,  XV, 
278. 

Shipper,  interference  by,  XIII,  73,  81, 
32. 

Shipping, 

access  to  railroad  wharves  by  compet- 
ing steamboat  lines,  XIH,  29. 
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Shipping — Continued. 

assignment  of  berths  on  a  vessel,  XIII, 

122. 
bills  of  lading  for  carriage  of  property 

by  water,  XIV,  306,  307. 
charter  parties,  XIV,  307,  308.    See  also 

Charter  Parties, 
contracts  of  affreightment,  XIV,   304- 

306.      See    also    Affreightment, 

contract  of. 
cutting  of  rates,  fair  competition,  II, 

330-332. 
freight  contracts,  I,  289. 
refusal  to  accept  additional  passengers, 

xni,  103. 
regulation  of,  XI,  295. 
ships  on  high  seas,  III,  269. 
,  two  owners  of  a  ship,  IX,  309. 
Ship*  of  War,  exempt  from  penal  jurls- 

dltion,  ni,  266. 
Shrubbery,   planted   with   intention   of 

removal,  V,  321. 
Slam,  consular  courts  in,  1,-319. 

"Sic  Utere  Tuo  Ut  Allenum  Non 
Laedas,"  II,  393;  VI,  348. 

Sic  UtI  Quod  Allenum  Non  Laedat,  de- 
nned, V,  350. 

Sidewalks, 

construction  and  improvement  of,  Xm, 
180,  181,  201,  202. 

defective,  injuries  from,  liability  for, 
VI,  275. 

liability  of  municipal  corporations,  XIII, 
235-237,  377. 

ordinance  requiring  cleaning  of  snow, 
Xin,  183. 

snow  and  ice  on,  injuries  from,  liability 
for,  VI,  275,  276. 

Signature, 

as  trademarks,  XII,  488. 

by. 

blot,.  VI,  88. 
mark,  VI,  88. 
false  signing  of,  forgery,  HI,  244,  248- 

250. 
forged,    gives    instrument   no   efficacy, 

VIII,    324. 
in, 

ink,  VI,  88. 
pencil,  VI,  88. 
Intention  to  make,  necessary,  VI,  88. 
of  mortgagor,  VIII,  323,  324. 
to  a  contract,  I,  467. 
to  a  will,  VI,  87-89. 

at  foot  of  will,  VI,  88,  110. 
depends  upon  provision  of  statute, 
VI,  88,  89. 
by  person  other  than  testator  at  tes- 
tator's express  direction,  VI,  88. 
by  testator,  VI,  87,  88,  90. 

in  presence  of  witnesses,  VI,  90. 
required  by. 

Statute  of  Frauds,  VI,  87. 
Statute  of  Wills,  VI,  87. 
unnecessary,  when,  VI,  110. 


to  bill  in  equity,  X,  233,  240,  241.     See 

also  Bill  in  Equity, 
to  bills,  checks  or  notes, 
acceptance  good  without,  bylaw  mer- 
chant, vni,  77. 
admission  by  acceptor  of  bill  of  ex- 
change of  genuineness  of  signa- 
ture of  drawer,  VUI,  133. 
ambiguous,  VIII,  67-72. 
by  agents,  VIII,  68-70. 
disclosure  of  agency,  VIII,  70-72. 
without  authority,  VIII,  72. 
cancellation  of,  of  party  secondarily 

lla<Jle,  Vm,  176. 
figures  as,  VUI,  13. 
forged,  VIII,  13. 
mark  as,  VIII,  13. 
necessary  to   negotiable  Instrument, 

Vni,  12-14. 
negligence  of  signer,  VIII,  125,  126. 
of  drawer,  VIII,  67,  68.  ' 

place  of  the,  VIII,  13,  66,  67. 
stamp  of  impression  as,  Vm,  13. 
to  contract  of  suretyship  of  principal, 
without  authority,  effect,  VIII, 
231. 
to  promissory  notes,  Vm,  13,  67,  68, 

125. 
trade  name  as,  Vin,  13. 
typewritten,  vm,  13. 
to  deeds,  V,  407. 
to  memorandum  required  under  Statute 

of  Frauds,  IV,  436,  437. 
Signs,  as  constituting  libel,  II,  238. 
Silent  Partners,  defined,  IX,  427. 
Simony,    defined   and   punished  crimi- 
nally, in,  ,68. 
Simple  Contracts,  I,  367. 
Sinking  Funds, 
of   municipal    corporations,    Xm,    170, 

247,  248. 
Situs,  Xn,  38;  xm,  254. 
Sixteenth  Amendment,  XI,  63,  143,  402, 

504. 
Sixth  Amendment  to  the  Constitution 
pf  the  United  States,  I,  37;  XI, 
175,    504. 
Skill  and  Labor, 
liens  for  improvement  by,  IV,  126,  128, 

129. 
recovery   for,   by    seller   on   breach   of 
contract  for  goods  made  to  or- 
der, IV,  305,  378,  379. 
Slander.     See  Libel  and  Slander, 
defined,  II,  231,  356. 
disparagement  of  title  would  be  a  more 

appropriate  name,  II,  356. 
right  of  action  for,  I,  510. 
slander  in  the  law  of  libel  and  slander 
distinguished  from,  11,  230-232. 
to  support  action,  necessary  to  prove, 
special  damage,  II,  232,  356. 
statements     untrue,      without     just 
cause  or  excuse,  II,  232. 
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Slaughter  House, 

health  regulations  of,  Xni,  216,  260. 

power  of  Congress  to  regulate  Inspec- 
tion of.  xr,  145. 

restriction  in  deed,  V,  120. 

Slavery,  I,  290,  291. 

abolition  of,  in  United  States  by  Thir- 
teenth Amendment,  XII,  81. 

Congress  prohibited  from  restricting 
.Importation  of  slaves,  XI,  S8, 
490. 

contract  for  sale,  VII,  15. 

emancipation  proclamation,  XI,  133. 

fugitive  slave  law,  XII,  81. 

prohibited   by   thirteenth   amendment, 

XI,  53,  192,  242-244,  502. 
prohibited  in  England,  XI,  242,  243. 
seizure  of  slaves  on  foreign  shores,  XI, 

159. 
status  of  slave,  XII,  80,  81. 

in  Louisiana;  XII,  37. 
title  acquired  to  slaves  in  Texas,  held 

valid  in  Tennessee,  XII,  89,  90. 
treaties  respecting  African  slave  trade, 

'      XII,  141. 
Sleeping  Cars,  Congress  may  regulate 

under  commerce  clause,  XI,  146. 
Sleeping  Car  Companies,  XIII,  71,  72. 
Smallpox,   carrying  a  person   infected 

with.  III,  81. 
Smart  Money,  XTV,  19. 
Smuggling, 
as  example  of  malum  prohibitum,  V, 

118. 
partnership  for  the  purpose  of,  IX,  320. 

Social  Interests,  I,  77,  78. 

Social  Legislation,  I,  153,  154,  166. 

Societies,  as  parties  to  action,  X,  148, 

149. 
Sodomy,  defined.  III,  87. 
Soldiers.    See  Army, 
wills  of  "VT,  29,  63,  69. 
Solicitation,  to  commit  crime.  III,  63,  64. 
Son  Assault  Demesne,  plea  of,  form,  of, 

XTV,  733. 
Sources  of  Law,  I,  56-73,  117,  118,  120, 

121,  153,  168,  169;  XV,  10,  13. 
South  Carolina,  constitution  of  1895,  XI, 

30. 
Sovereign,  I,  76,  99,  306. 
assent  of,  IX,  26: 
cannot  be  sued  without  consent,  Xni, 

369. 
change  of, 
by  annexation, 
of  entire  state,  XII,  125,  126. 
of  part  of  another  state,  XII,  126. 
by- conquest,  XII,  126. 
change  of  form  of  government  dis- 
tinguished from,  XII,  125. 
consequences  of,  in  international  law, 

XII,  125-131. 

does  not  change  local  law,  XII,  5,  6. 


not  principle  of  international  law,  XH, 

117. 
of  states,  Xn,  121.     r.  ■ 
reversion  of  property  to,  upon  death  of 

owner,  VI,  1, 
right  of  banking  did  not  belone  to.  IX. 

430. 
sovereign  states, 
are  agents  of  international  law,  Xn, 

117. 
right  of,  to  non-intervention  by  other 

states,  xn,  122,  123. 

Spain,  XI,  10,  84,  129. 

Special  Appearance,  entering  of,  to  an 

action,  X,  105,  106. 
Special  Assessments, 
abatement  of,  hearing,  XI,  445,  448. 
assessment  must  not  exceed  cost,  XI, 

442,  443. 
■a  tax,  XI,  442. 

benefit  must  be  local,  XI,  441. 
by  the  state,  XIII,  254. 
examination  of  abstracts   of  title.  V. 

435.  ^ 

for  municipal  Improvements,  VIII,  208^ 

211. 
hearing,  XI,  445,  446. 
held  constitutional,  XI,  440,  441. 
lawful  objects  of,  XI,  441,  442. 
pulslic  use  required,  XI,  441. 
relation  of,  to  benefit,  XI,  443,  445. 
upon  land  specially  benefited,  XI-,  39«- 

398. 

Special   Assumpsit.     See  Assumpsit. 
Special   Demurrer,  X,  23,  24,  110,  111. 

See  also  Demurrer, 
defect  in  form  of  pleading  reached  by, 

X,  23,  24. 
discretion  of  defendant  in,  X,  24,  112. 
Special  Inquiries, 

In  application  for  insurance,  XIV,  151. 
Special  Legislation,  restrictions  In  state 

constitutions,  XI,  29. 

Special  Partners, 
defined,  IX,  426,  427. 
see  also. 

Abnormal  Partnership. 

Joint  Stock  Companies. 

Limited  Partnership. 

Mining  Partnership. 

Specific   Performance, 

defined,  -^11,  12;  IX,  400. 

a  curative  right  of  law,  I,  85. 

appointment  of  receivers  in  actlontf  for, 

IX,  465. 
as  remedy,  XII,  43. 
as  right,  XII,  43,  44. 
cestui  que  trust  may  compel,  Vn,  122. 
decree  for,  I,   213,  214;  XII,  43,  44. 
if  remedy  for  damages  inadequate,  I, 

615. 
may  be  resisted,  I,  415. 
not  granted  for  breach  of  partnershtp 

agreement,  IX,  400. 
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Specific  Performance — Continued. 

of  agreement  to  give  a  legal  mortgage, 

Vin,  300,  302. 
of  contract,  VII,  12-43. 
against  third  persons,  VII,  35-38, 
bills  for,  of  trust  contracts  need  not 

be  joined,  VII,  354. 
building  contracts,  VII,  15-17. 
chattel  contracts,  VII,  14,  15. 
concealment  of  facts,  VH,  20,  21. 
consideration,  inadequacy,  VII,  169. 
consideration,  necessary,  VII,  19,  20. 
death  of  parties,  VII,  38-40. 
defense,  bona  flde  purchaser,  VII,  206. 
discretionary  power   of  equity,   VII, 

19. 
doubtful  title,  VII,  26,  27. 
equitable    incidents,    VII,    19-27. 
"equity  follows  the  law,"  VII,  214. 
failure  to  disclose,  VII,  168. 
for  continuous  acts,  VTI,  16. 
for  personal  services,  Vn,  15-17. 
hardship  and  unfairness,  VII,  22-24. 
laches,  defense  of,  Vli,  219: 
misrepresentation,  VII,  20. 
mistake,  VII,  21. 
mutuality  of  equitable  remedies,  VTI, 

24-26. 
negative  injunction,  VII,  17-19. 
not  to  engage  in  business  or  profes- 
sion, VU,  18. 
partial,   with  compensation,  VII,  34, 

35. 
part  performance,   acts   of,   VII,    29, 

31-34. 
doctrine  of  Statute  of  Frauds,  XI, 

29,  30. 
Improvements,  XI,  31-33. 
payment,  XI,  31. 
payment  in  services,  XI,  33,  34. 
possession,  XI,   31-33. 
power  of  equity  courts  to  grant,  X, 

58. 
sale  of  chattel,  VTI,  13. 
sale  of  land,  VII,  13,  14. 
secured    by    misrepresentation,    VII, 

20. 
summing  up,  VTI,  42,  43. 
time,  how  made  of  the  essence,  VII, 

28,  29. 
time  not  generally  of  essence,  VII,  27, 

28. 
to  convey,  VTII,  306. 
to   sell  after-acquired  property,    IV, 

294. 
under  seal,  VII,  19. 
unfairness,  hardship  and,  VII,  20-24. 
vendor's  lien,  VTI,  40,  41. 
written  to  convey,  XII,  43,  44. 
law  of  situs  of  property  governs, 

XII,   44. 
of  a  promise  to  marry.  III,  411. 
of  infant's  contract,  HI,  385-388. 
often  more   adequate   than   money,   I, 

137,  138. 
of  ultra  vires  corporate  executory  con- 
tract to  convey  lands,  IX,  153, 

164. 


remedies  of  seller  of  goods  made  to 
order  amount   to.   In  law,  IV, 
378. 
under  Sales  Act  by  buyer  of  contract  of 

sale,  IV,  387,  388. 
when  authorized,  IX,  400. 
Specifications, 

in  application  for  patent,  XII,  428-432. 
accuracy  in,  importance  of,  XII,  428- 

432. 
"a  person  skilled  In  art  or  science," 

explained,  Xn,  429,  430. 
claim, 
description  of,  XII,  432. 
importance  of  XII,  432. 
must  be  for  single  invention,  XII, 

432. 
must  be  precise,  XII,  432,  433. 
description  to  be  full,  clear,  concise 

and  exact,  XII,  429. 
drawings  to  be  furnished,  XII,   426, 

433. 
false  suggestion  or  Intentional  con- 
cealment,- effect  of,  Xn,  429. 
form  of;  xn,  428. 
language  of,   interpretation  of,   Xn, 

430,  431. 
models  not  required  under  acts  since 

1886,  XII,  433. 
requisites,  XII,  428. 
"substantially  as  described,"  XII,  432, 

433. 
validity  of  patent   depends  on,  XII, 
429. 
Spendthrift  Trust,  VII,  123,  294-296. 
American  rule,  V,  111,  112,  113. 
English  rule,  V,  110,  111. 
limitation  to  trustees  giving  a  discre- 
tion as  to  use  of  property,  V, 
111. 
Massachusetts  rule,  V,  112. 
restraints  on  alienation  of,  V,  105,  110- 

113. 
trusts  for  grantor,  V.  113. 
Spendthrifts, 
cannot  contract,  I,  475. 
guardians  of,  VI,  196.     See  also  Guar- 
dian and  Ward. 
Sports,  civil  liability  for  personal  in- 
juries while  engaged  in,  II,  47. 
Springs,  water  of  natural,  from  which 
natural  stream  flows  subject  to 
appropriation,  VI,  331. 
Stamps,  forgery  of.  III,  242. 
"Standing  IVIute,"  defined,  m,  306. 
Star  Chamber,  Court  of  the,  I,  145,  146. 
awarding  of  damages  for  libel  In,  II, 

241. 
Case  of  Scandalous  Ldbels,  11,  240. 
early  jurisdiction  of,  for  criminal  prose- 
cutions of  Ubel,  II,  240,  241*. 
libel   Inherited    from    the    Roman    law 

through  the,  II,  241. 
Stare  Decisis,  doctrine,  I,  58,  62-64,  218, 
219;  XI,  60;  XV,  12. 
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stare  Decisis — Contltmed. 

does   not  i  apply   to   International   law, 

Xn,  119. 
Starvation,  death  from,  indications  of, 

for    purposes    of    post-mortem 

examination,  XIY,  348. 
State  Banks, 
federal  taxation  of  ten  per  cent,  IX, 

432. 
may  be  converted  into  national  banks, 

IX,  436.  ' 

States, 

action  by,  against  person,  counterclaim 

may  "be  set  up,  XII,  167. 
actions  against,  I,  250,  251,  306-308,  478; 

XI,  53,  103,  328,  500,  501. 
actions  between,   I,   227,   249,   251,   260, 

306,  307. 
admission  of  new,  I,  158;  XI,  117-183, 

224,  455,  456,  496. 
annexation  of,  in  international  law. 
annexing    states    take    over    obliga- 

*  tions  and  treaties,  XII,  126. 
by  conquest,  XII,  126. 
voluntary  annexation,  Xn,  126. 
as  legal  persons,  XII,  3,  121. 
as  subjects  of  international  law,  XII, 

121. 
belligerency  of,  recognition  of,  XII,  124. 
bonded  debt  of,  I,  251. 
cannot, 
bar  persons  from  Other  states  enter- 
ing, XII,  213. 
be  sued  in  ordinary  courts,  XII,  167. 
be  sued  without  consent,  XI,  52,  103, 

328. 

discriminate  against  citizens  of  other 

states  regarding  taxes,  XI,  111. 

exercise    power   of   eminent    domain 

within  district  ceded  to  United 

States,  Xt,  340,  341. 

Impair   obligation   of   contracts,    XI, 

327,  491. 
impair  vested  rights,  XI,  322. 
interfere  with  agency  or  institution 
established  by  national  govern- 
ment, XI,  99. 
punish  as  criminal  act  authorized  by 

United  States,  XI,  98. 
tax,  interstate  commerce,  salaries  of 
federal  officers  and  bonds,  XI, 
100. 
tax  property,  not  within  jurisdiction, 
XI,  421. 
civil  laws  of,  may  extend  their  conse- 
quences beyond  territorial  limi- 
tations, XII,  122. 
claims  between  sovereign,  urged 
through    diploihatic    channels, 
xn,  165. 
constitutional  powers  of,  XI,   182. 
constitutions  of.    See  also  under  names 
of  the  several  states, 
adoption  of,  XI,  30. 
by  popular  submission,  XI,  30. 
reconstruction    constitutions    sub- 
mitted to  people  XI,  30. 


secession    constitutions    not    sub- 
mitted to  people,  XI,  30. 
amendment  of,  XI,  27,  54-60. 
constitutional    requirements    man- 
datory,  XI,    58. 
judicial    interpretation   of   amend- 
ing power,  XI,   57-59. 
procedure  of,  and  limitations,  XI, 

55-S^. 
ratified  by  popular  vote,  XI,  27. 
bill  of  rights  in,  XI,  189,  190. 
character  of  early  stages  of  devel- 
opment, XT,  27-29. 
construction  of,  rules  for,  XI,  60-63. 
development  of,  XI,  27-29. 
federal  and,  compared,  XI,  23. 
framing  of,  and  procedure,  XI,  29-32. 
guaranties  thought  to  be  sufficient, 

XI,  192. 
Inconsistent  with  Federal  Constitu- 
tion, XI,  3,  4,  25,  26,  63. 
contracts  of  the,  XI,  328,  329. 
control  over  corporations, 
assignability   of    franchise,    IX,    111, 

112. 
by  the  courts,  IX,  101,  102. 
by  the  legislature,  IX,  102-106. 
corporate    charter    as    contract,    IX, 

107-110. 
corporate  trusts  and  monopolies,  IX, 

112-115. 
Dartmouth  College  v.  Woodward,  IX, 

108-110. 
in  general,  IX,  100. 
power  of  repeal  and  forfeiture,   IX, 

107. 
power  to  amend  and  alter  charter, 

IX,  110,  111. 
right  of  visitation,  IX,  100,  101. 
through  tax  on  capital  stock,  IX,  105, 
106. 
courts  of, 
administer  what  law,  I,  331. 
appellate     jurisdiction     of     Supren>e 

Court,  I,  252-255,  331,  332. 
concurrent   jurisdiction,    I,    229,    230, 

286,  289,  324-326. 
jurisdiction  of,  I,  192,  331,  332. 
no  jurisdiction  where  United  States 

party,  I,  283. 
no  valid  action  where  case  pending 

on  writ  of  error,  I,  255. 
removal  of  eases  to  District  Court,  I, 
324,  330. 
criminal  laws  of,  applied  to  their  sub- 
jects or  aliens  within  territorial 
jurisdiction,  XH,  121,  122. 
federal  coercion  of,  XI,  112-114. 
forms  and  classes  of,  Xn,  121. 
full  faith  and  credit  to  state  acts,  XI, 

105,  496. 
fundamental  rights  of,  XII,  121,  122. 
government  of, 

changes  in,  XI,  222,  223. 
classification    of    federal    and    state 

powers,  XI,  88. 
division  of  powers,  VIII,  423;  XI,  85- 
88. 
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States,   government   ot-r-Co^Unued. 
duty  of  President .  to  determine  law- 
ful, XI,  102. 
national  control  of,  XI,  100-102. 
one  of  residuary  powers,  XI,  87. 
regulation  over  matters  of  local  con- 
cern, XI,  85. 
republican  form  of,  XI,  100,  220-222, 

233,  224,   496. 
supreme   within   the   sphere  marked 
out  for  them,  XI,  97-100. 
governments     of,     may     subscribe     to 
stock  in  a  private  corporation, 
IX,  78. 
governor,  the,  XI,  27,  28,.  60,  102 
guaranties  of,  XI,  197,  198. 
guaranties     of    religious     liberty    and 

equality,  XI,  227. 
house  of  representatives  of,  XIII,  406. 
Impairment  of  rights  by,  XI,  191. 
independence  of  sovereign,  recognition 
of,    in    international   law,   XU, 
124,  125.      . 
Invasion  and  insurrection,  XI,  224.  496. 

497.  . 
judgments  of,  XI,  104-106,  496. 
judicial  power  of,  XI,  39. 
jurisprudence  of  the,  I,  220-246. 
legal  responsibility  of  sovereign,   XII, 
166-168. 
for  failure  to  perform  an  Internation- 
al duty,  XII,  166. 
legislation  of,  XI,  63,  192,  193,  278-280. 
federal  guaranties,  XI,  192,  193. 
fourteenth      amendment      applicable 

only  to,  XI.  278-280. 
inconsistent  with  Federal  Constitu- 
tion, XI,    63. 
legislative  power  of,  XIII,  147,  148,  153- 

156. 
liability  of  the,  Xni,   370,   371. 
may, 
be  a  beneficiary  of  trust,  VII,  342. 
choose    their   own    form    of    govern- 
ment, XII,  121. 
establish  their  own  system  of  laws, 

XII,  121. 
impose  upon  non-residents  non-dis- 
criminative restrictions,  XI, 
•IJl. 
legislate  concerning  bankruptcy, 
commerce,  harbors,  pilotage, 
quarantine,  railroads,  wharves, 

XI,  90. 

revoke  license  of  foreign  corporation, 

IX,  287. 
tax  real  property  of  national  banks, 
IX,  285,  440. 
must  carry  out  mandates  of  Constitu- 
tion, XI,  112. 
non-intervention,  right  of  sovereign  to, 

XII,  122,  123. 

not  required  to  support  criminal  laws 
of  another  state,  XI,  105. 

(Sbligations  and  duties  of  the,  XI,  104- 
106. 

OHlcers  of,  injunction  against,  VII,  62. 


powers  of,  XI,  85-88,   92,   93,  491,  500; 
XII,  232. 
division    of,    between'   naltional    and 

■    state  governments,  XI,  85-88. 
prohibited,  XI,  92,  93,  491. 
reserved  to,  XI,  92. 
text  of  tenth  amendment,  XI,  500. 
President  cannot  grant  pardons  for  of- 
fenses against  laws,  XI,  134. 
privil/iges  and  immunities  of  citizens  of 

several,  XI,  194,  195,  496. 
prohibition    of    sale    and    shipment   of 
products  into  other  states  un- 
constitutional, XII,  233-235. 
recMgnition    of,    in    international    law, 

Xn,  123-125. 
relation   between   the  Union  and,   XI, 

83-114. 
relation    of,    in    international    affairs, 

XII,  122. 
responsibility  of,  Xn,  167. 

for  consequences  of  act  done  directly 

by  its  orders,  XII,  167. 
when  foreign  subjects  temporamly  re- 
siding in  another  state  are  in- 
jured, XII,  167,  168. 
state  may  excuse  itself,  when,  XII 
168. 
right  of  equality  of  treatment  in  re- 
spect to  commercial  regulation, 
XT,  103. 
right  of,  over  property, 
restricted    by    Commerce    Clause    of 
Constitution  of  United  States, 
xn,  232,  233. 
right     of     protection     of    the    United 
States,  XI,  163,  496,   497. 
from  domestic  violence,  XI,  103,  497. 
from  foreign  invasion,   XI,   103,   496, 
497. 
right  of  territorial  integrity,  XI,   103, 

496. 
right  to  participate  in  election  of  Pres- 
ident and  Vice  President,   XI, 
103. 
right    to    representation    in    House    of 
Representatives     and     Senate, 
XI,  103. 
rights  and  duties  of,   in  international 

law,  XII,  121-135. 
rights  and  privileges  of,  XI,  103,  104. 
senates  of,  XIII,  406. 
sovereignty  of,  XI,  34,  198. 

a  question  of  fact,  XII,  121. 
under  Articles  of  Confederation,  XI,  35. 
uniform  trade  relations  among,  XI,  35. 
United  States  may  take  land  of,  XI,  341. 

Statements.     See  also  Representations, 
whether  within  the  statute  relating  to 

false  pretenses.  III,  193-200. 
State's  Evidence,  ni,  72. 
Stating  Part,  in  bill  in  equity,  X,  233, 

234.    See  also  Bill  in  Bquity. 
Statu  Quo,  I,  420. 

Statute  de  Donis  Condltlonallbus,  V,  73- 

75. 
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statute    de     Donli     Condltlonallbui — 

Continued. 
effect  of, 

on  wills,  VI,  33. 
intention  of  the,  V;  74,  406. 
not  applicable  to  personalty,  V,  75. 
protected  only  entail  of  inheritances, 

V,  75. 
secured  to  a  grantor  of  an  estate  tall, 

V,  142. 
Statute   of  Charitable   Uses,  VII,    29S, 

299. 
American  view  that  charitable  trusts 

do  not  depend  on,  VH,  299. 
enacted  by  Parliament  in  1601,  VII,  298. 
often   resorted    to   by  modern    courts, 

VII,  298. 
Statute  of  Distribution,  yi,  17-19;  XV, 

218. 
administrator,  duty  of,  under,  VI,  17. 
and  the  common  law,  VI,  23,  24. 
in  Illinois, 
examined,  VI,  24,  26. 
in  full,   VI,   19-23. 
provisions  of,  VI,  17-19. 
Statute  of  Enrollment, 
applied  only  to  estates  of  inheritance, 

V,  133. 
did  not  apply  to  estates  for  years,  V, 

133. 
required  bargain  and  sale  of  estate  to 
be  by  deed   Indented   and   en- 
rolled, V,  133. 
Statute  of  Frauds,  IV,  422-438. 
defined,  IX,  312,  313. 
acceptance   and   receipt,    necessity  of, 

IV,  431,  432. 
adopted  in  most  of  the  states,  IV,  422, 

423. 
affects  only  the  remedy,  I,  455. 
agreement  not  to  be  performed  within 

year,  I,  454,  460,  461. 
agreement  to  give  legal  mortgage  must 
*  be  in  writing  under,  VIII,  301. 

applies  to  special  promise  of  surety  or 

guarantor,  VIII,  187. 
appointment  of  agent  must  be  in  writ- 
ing under,  when,  IV,  180,  181. 
compliance  with  form  required,  I,  454. 
consideration, 
immaterial  as  to  whether  the  promise 

is  within,  VIII,  196. 
statement  of,  VIII,  186. 
contrsLCt 
effect  of  the  Statute  on,  IV,  430,  431. 
for  sale  of  standing  trees,  V,  322. 
not  fully  performed,  I,  462. 
of  partnership,  IX,  312-315. 
of   sale,    what  is   meant   by,   under, 
rv,  423-426. 
English  rule,  IV,  423,  424. 
Massachusetts  rule  IV,  425,  426. 
New  York  rule,  IV,  424,  425. 
Sales  Act, 
adopts    Massachusetts   rule,    IV, 
426. 


tests  of,  rv,  423-426. 
or  sale  of  land,  I,  467-460. 
oral,  requirements  of  Statute,  IV,  431, 

437. 
party  to  be  charged,  IV,  437. 
signature  to,  IV,  436,  437. 

crops,  contract  for  sale  of,  when  within, 
I,  458;  rv,  427,  428. 

debtor's  promise  to  apply  property  in 
surety's  hand,  when  within. 
VIII,  194. 

dedication  of  land  not  within,  V,  475. 

defendant's  promise  to  pay  hlij  own 
debt  not  within,  VIII,  193,  194. 

demurrer  to  bill  in  equity  on  account 
of,  X,  247. 

earnest  money,  acceptance  of,  as  mak- 
ing contract  enforcible  under, 
rv,  432,  433. 
"something  in  earnest"  synonymous 
with  "in  part  payment,"  IV, 
433. 

effect  of,  on  surrenders,  V,  413. 

enforcement  of  contract  for  sale  of 
goods,  I,  463-465. 

form  of  expression  as  a  test  whether 
the  promise  is  within,  Vm,  188. 

goods,  wares  and  merchandise,  IV,  426- 
429. 
growing  crops  whether,  IV,  427,  428. 
includes  bonds,  choses  in  action,  com- 
mercial paper,  shares  of  stock 
and  other  evidence  of  right  or 
Indicia  of  property,  IV,  426,  427. 
synonymous  with  term  personal  prop- 
erty, rv,  426,  427. 

history  of,  IV,  422,  423. 

how  creating  unenforclble  contract,  I, 
372;  XV,  130. 

in  Oklahoma,  XII,  5. 

incorporation  by  reference  in  will,  ef- 
fect of,  under  the,  VI,  90-92. 

Indemnity  not  within,  I,  456. 

leases  required  to  be  In  writing  under, 
when,  VI,  234,  235. 

marriage,  I,  457. 

may  be  set  up  as  defense,  I,  462. 

memorandum  to  satisfy  requirements 
1,  465-468. 

minerals,  contract  for  sale  of,  when 
within,  IV,  429. 

nature  of  contracts,  I,   455. 

necessity  of  writing  to  create  express 
trust,  Vn,  125,  126,  246,  247 
248,  249. 

object  of,  IV,  422.    . 

oral  contracts  when  unenforclble.  I. 
521. 

oral  executed  contract  unaffected.  I. 
461. 

parol  leases  valid  under,  when,  VI.  234. 
235. 

part  payment  as  making  contrapt  en- 
forcible  under,  IV,  433,  434. 

part  performance  of  oral  contracts,  VU. 
29-35. 

passed  in  1677,  I,  453. 

pleading,  form  of  plea,  XIV,  733. 


783 


262 


INDEX 


statute  of  Frauds— Continued. 

price  as  determining  whetiier  contract 

is  witliin,  IV,  429,  430. 
prescribes  rule  o(  evidence,  I,  454. 
presuppose;^  an    existing   lawful    con- 
tract, I,  454. 
promise    In   consideration    of  property 
transferred  to  the  surety  with- 
in the,  Vin,  194-196. 
promise  to  answer  for  debt  or  default 
of,  whether  within, 
corporation,  Vm,  189. 
Infants,  Vm,  189. 
Insane  persons,   Vm,   189. 
married  woman,  VIII,  189. 
provisions  of,  all  refer  to  the  enforce- 
ment of  contract,  IV,  438. 
"provision^  of,  in  relation  to  wills,  VI, 

60-63,  105. 
ratification    of    unauthorized    acts    of 
agent  by  principal  in  cases  un- 
der, rv,  197,  198. 
recovery  for  benefits  conferred  under 
contract,  VII,  437,  441-444. 
acts  in  reliance  of  contract,  VII,  443. 
benefit  of  money,  goods,  land  or  serv- 
ices, VII,  442. 
defendant  in  default,  VH,  441,  442. 
Improvements  on  land,  VII,  443,  444. 
plaintiff  in  default,  VII,  442,  443. 
vendor  and  purchaser,  VII,  444. 
requirements  of,  in  an  agreement  de- 
pend upon  law  of  place  of  mak- 
ing the  agreement,  XII,  61. 
requirements  of,  on  contract  of  surety, 

Vni,  184,  185. 
sale  of  mortgages  of  fructus  naturales, 

V,  316. 
sales,  contract  of,  I,  463-465. 
satisfaction,  of  requirements,  I,  465-468. 
Sections  7,  8,  9,  of  the,  VEI,  246,  247. 
Section  Four,  I,  453,  454,  455,  456. 
Section  Seventeen,  I,  463-465. 
in  full,  IV,  422;  XV,  161. 
refers   only  to   contract  for   sale   of 
goods,  IV,  422. 
shall  not  be  an  instrument  for  commit- 
ting, VII,  29,  148. 
shares  of  stock  regarded  as  within,  IX, 

221-223. 
short  term  leases  under  the,  VI,  234, 

235. 
signature 

to  deeds  not  required,  V,  407. 
to  memorandum  required  under,  IV, 
436,  437. 
signed  writing  when  within,  VII,  248, 

249. 
Bpecial  promise 

required  to  be  in  writing  by,  Vm,  186. 

187, 
to  answer  for  debt  of  another,  I,  455, 
456. 
subscription  to  writing,  VH,  249. 
test    whether    transaction    is    within, 

VIII,  187,  188. 
timber,    contract   for   sale   of,    within 


section  seventeen  of  Statute  of 
Frauds,  IV,  439, 
trees,  contract  for  sale  of,  under  which 
section   of   Statute   of  Frauds, 
IV,  428,  429. 
whether  partnership  formed  to  deal  in 
real  estate -.is  within,  IX,  313, 
314. 
wills  of  real  property  required  to  be 
witnessed  by  credible,  witnesses 
under  the,  VI,  90.. 
writing 'required  under,  IV,  434,  435. 
condition  precedent  to  the  right  to 

sue,  rv,  436. 
consists  of  letters,  telegrams,  entries 
in  account  books,  etc.,  IV,  435. 
extent  of,  necessary  for  contract  of 

suretyship,  VIII,  185,  186. 
parol  evidence  not  allowed  in  lieu  of 

memorandum,  IV,  435. 
signature,  IV,  436,  437. 
"some  note  or  memorandum  In  writ- 
ing," IV,  434. 
time  when  memorandum  is  made,  IV, 
435,  436. 
Statute   of   Gloucester,   I,    121. 
Statute   of   Limitations.     See   Limita- 

tions.  Statutes  of. 
action  brought  after  the  expiration  of, 

VII,  456,  457. 

application  of,  to  title  to  goods  by  ad- 
verse possession,  rV,  21,  23,  24. 
operates  to  quiet  and  remove  clouds 

on  title,  rv,  24.  ■ 
requisites  of,  IV,  22,  23. 

applied  to  actions  for  libel  and  slander, 
II    238 

applying  the,  XII,  77,  78. 
when  party  moves  to  another  Juris- 
diction, xn,  77. 

bars  remedy  against  person  holding  ad- 
versely, V,  516. 

begins  to  run  against  trespasser  taking 
ore,  when,  VI,  480. 

by  analogy  applied   to   easements,   V, 
518. 

cannot  run  against  infants,  V,  533,  534. 

construction  of,  VIII,  432. 

cuts  off  remedy,  XII,  77. 

defense  of.  III,  306. 

demurrer  to  bill  in  equity  on  account 
of,  X,  247. 

does  not  bar  power  of  sale  in  mortgage, 

VIII,  413. 

earliest  passed  in  England,  V,  516. 
effect    of,    on    right    o^    indemnity    of 

surety,  VIII,  203. 
foreclosure  sale  when,  a  defense,  VHI, 

405. 
generally   does   not   apply   to   suits   in 

equity,  VII,  218. 
how  affecting  right  of  contribution  of 

co-sureties,  VIII,  210,  211. 
may  run  in  favor  of  principal  debtor, 

but  not  in  favor  of  surety,  VIII, 

234,  235. 
pleading,  form  of  plea,  XFV,  734. 
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statute  of  Mortmain, 
corporations  could  not  take  real  prop- 
erty by  devise  under  the,  VI, 

56;  VII,  231. 
corporations    restricted    in   holding    of 

land,  V,  46,  47. 
use  originated  to  evade,  V,  126,  128. 
Statute  of  Quia  Emptores, 
abolished  subinfeudation,  V,  48. 

defined,  V,  47,  48. 
estates  of  fee  simple,  V,  58. 
Invested   freemen   with   the   power    to 

sell  lands,  V,  48. 
Statute  of  Westminster,  I,  122. 
Statute  of  Wills,  VI,  34-36. 
Infants,    Idiots   could   not   devise  land 

under  the,  VI,  35. 
right  to  devise  land  by  will,  V,  48. 
woman  covert  could  not  devise  lands 

by  will  under,  VI,  35. 
Statute  of  Winchester,  I,  121. 
Statute  of  Uses, 

application  of,  V,  134;  XV,  192-194. 
applies  only  to  passive   trust  of  real 

property,  VII,  284. 
cases  to  which  the,  does  not  apply,  V, 

131,  132. 
construed  as  not  applying  to,  VII,  235. 
conveyances  by  deed  under,  VII,  473. 
devise  to, 

grantor's  own  use,  effect  of,  under, 

VI,  34. 
use  of  third  person,  effect  of,  under, 

VI,  34. 
effect  of,  Vn,  119,  120,  235,  236. 
on  devises,  V,  135. 
on  powers,  V,  488,  489. 
on  wills,  VI,  34. 
to  transfer  business  of,  chancery  to 

law,  V,  131,  132. 
enacted  in  1535,  VII,  120,  233,  234,  283. 
in   force   in  practically  all   states,   V, 

135;  VII,  284. 
legal  title  vested  in  beneficial  owner, 

vn,   283. 
operation  of,  V,.  130-132. 
passed  in  reign  of  Henry  VHI,  V,  131; 

VI,  33. 
passive  trusts,  VII,  284. 
jtrovisions  of,  V,  131;  VH,  234. 
seisin  transferred  by  bargain  and  sale, 

V,  133. 
trust  to  defeat  the  provisions  of,  VI,  34. 
trusts  survive  the,  V,  134,  135. 
use  and  trust,  VII,  233,  236. 
Statutes.    See  also  Written  Law. 
defined.  III,  5,  342. 
Act  of  Settlement,  Habeas  Corpus  Act, 

Magna  Charta,  Parliament  Act 

as  constitutional  acts,   XI,  13. 
acts  of  Parliament,  XI,  65. 
American     constitutional    law    differs 

from,  how,  XI,  2,   3. 
a  part  of  written  law.  III,  342,  343. 
a  source  of  criminal  law.  III,  5. 
as  constituting  libel,  11,  238. 


as  used  in  law  of  persons,  III,  342-344. 
chief  form  of  authorities,  I,  170,-177; 
common  law  distinguished  statute,  I, 

91. 
conditions  under  which,  XI,  74,  75. 
consist  of  enactments  passed  by  legis- 
lature, XI,  2. 
constitutionality  of,  XIII,  381,  382. 
construction  of,  when  necessary,  II,  155. 
directory  and  mandatory,  XI,  62. 
distinction  between  common  and  statu- 
tory law.  III,  342-344. 
distinction  between  constitutional  law 

and,  XI,  2. 
enactment  of,  xm,  381. 
inconsistent  with  Federal  Constitution, 

XI,  63. 
intent  of,  II,  154,  155. 
Interpretation   of,    I,    68-70,    170;    VIII, 
423-436. 
a  matter  of  law,  VIII,  424. 
construed  as  a  whole,  VIII,  428,  429. 
context,  VIII,  428\ 
courts  interpret,  VIII,  423,  424. 
duration  of  statutes,  Vin,  424,  425. 
established  interpretation  part  of  the 

law,  vm,  427. 
extrinsic  aids  In  construction,  VIII, 

430,  431. 
foreign  laws  a  question  of  fact,  VIII, 

424.  ' 

general  rules  of,  VIII,  425-427. 
intrinsic  aids  in   construction,  VIII, 

428,  429. 
journal  of  both  houses  may  be  re- 
sorted to,  Vni,  431. 
judicial  notice  of  the  common  law  and 

statutes,  VIII,  '430,  431. 
last    expression    of    legislative    will, 

Vni,  428. 
laws    look    forward    not    backward, 

VIII,  4^7,  428. 
legislative  intent,  Vin,  426,  427,  431. 
liberal  construction,  VIII,  432. 
part  of  statute  unconstitutional,  Vm, 

427. 
penal  statutes,  VIII,  431,  432. 
power  and  duty  of  courts  in,   VIII, 

423,  424. 
preamble,  VIII,  429,  430. 
presumption  in  aid  of  construction, 

Vin,  427,  428. 
presumption  of  the  use  of  words  in 
their  plain   ordinary   meaning, 
VIII,  426. 
recitals,  VIH,  429,  430. 
remedial  statutes,  VIII,  431-434. 
repeals,  VIII,  434-436. 
retrospective  legislation,  Vm,  428. 
saving  clause,  VIII,  435. 
statutes  granting  special  privileges, 

VIII,  432. 
Statutes  of  Limitations,  VIII,  432. 
strict  construction,  VIII,  431,  432. 
territorial  operation,  VIII,  424,  425. 
title,  Vni,  429,  430. 
uncertainty  of  statute,  VIII,  428,  429. 
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statutes,  Interpretation  of — Continued. 
use  of  words  In  their  technical  sense, 

VIII,  426. 

wisdom  and  policy  of  legislation,  Vin, 

427. 
word  out  of  the  statute,  VIII,  428. 
negativing    provisos    or   exceptions    In 

criminal,  lU,  298,  299. 
on  pleading, 
importance  of  study  of,  X,  9. 
remedying  abuses  of  rules  of  plead- 
ing, X,  16. 
on  procedure.  III,  261. 
power  of  courts  to  declare  unconsti- 
tutional, XI,  64-81. 
presumption  in  favor  of  constitutional- 
ity, XI,  75. 
saving  clause  in  criminal,  XI,  264. 
to  be  valid  must  conform  to  Constitu- 
tion, XI,  69,  70. 
unconstitutional,  XI,  76,  77. 
imprisonment  under,  writ  of  habeas 

corpus  for,  X,  642,  643. 
question  for  court  to  decide,  X,  643. 
use  of,  I,  167-181. 
void,  effect  of,  XI,  78-80. 
violation  of,  II,  166,  159. 
Statutory  Duty,    See  Duty,  statutory. 
Steam  Boiler  Insurance,  XIV,  129. 
Step-Children,  m,  362. 
Stevedores, 
contract  for  services  of,  considered  as 

maritime  contract,  XIV,  310. 
Stock, 

certificate  of,  form  of,  XIV,  614. 
contract  for  sale  of,  VII,  14,  15. 
forgery  of  transfer.  III,  241. 
of  corporations, 
assignee  of,  IX,  226,  227. 
capital     stock     distinguished     from 

shares,  IX,  216,  217. 
certificate  of,  IX,  235,  236,  237. 
common,  IX,  219. 
contract  to  subscribe,  IX,  78,  79. 
deferred,  IX,  221. 
directors  cannot  increase  the  amount, 

IX,  178-180. 

distinction  between  capital  stock  and 

shares,  IX,  106. 
dividend  of,  IX,  246,  247. 

unpaid    subscriptions    to,    IX,    270, 
271,  272. 

watered,  what  is,  IX,  221,  273,  274. 
executed  transfer  of,  IX,  226-228. 
fictitious,  IX,  227. 
founder's  shares,  IX,  221. 
guaranteed,  IX,  220. 
increase  of,  IX,  238. 
interest  bearing,  IX,  220. 
issued  for  money  at  less  than  par, 

IX,  271,  272. 
issued  for  property,  IX,  272,  273. 
kinds  of,  IX,  219-221. 

common,    IX,  219. 

deferred,  IX,  221. 

fictitious,  IX,  221. 


founder's  shares,  IX,  221. 
guaranteed,  IX,  220. 
interest  bearing,  IX,  220. 
preferred,  IX,  219,  220. 
special,  IX,  220.    . 
spurious,  IX,   221. 
treasury,  IX,  220,  221. 
watered,  IX,  221. 
nature  of  shares  of  corporate  stock, 

IX,  218,  219. 
necessity  of  stock  certificate,  IX.  79- 
81. 
not  the  stock  itself,  but  evidence  of 
title,  IX,  79. 
par  value  and  actual  value,  IX,  217. 
power  of  corporations,  IX,  135-137. 
to  acquire  its  own,  IX,  135-137. 
to  acquire  stock  of  other  corpora- 
tions. IX,  137-139. 
preferred,  IX,  219,  220. 
shares  of.  IX.  216,  221,  222,  223,  228. 
as    goods,    within    the    Statute    of 
Frauds,  IX,  221,  223. 
as  personal  property,  IX,  216, 
certificate  as  evidence  of,  IX,  222, 

223. 
choses  in  action,  whether,  IX,  228. 
special,  in  Massachusetts,  IX,  220. 
spurious,  IX,  221. 
subscriptions   to.     See   Subscriptions, 
to  stock.  / 
taxation  of,  IX,  106,  216. 
transfer  of.     See  Transfer,  of  stock, 
treasury,   IX,  •220,   221. 
trust  companies  may  act  in  issuing, 
IX,  431. 
pledge  of  shares  of,  form  of,  XTV,  623, 

624. 
purchase  of,  I,  406,  407;  XTV,  619. 
sales  of,  I,  465. 
share  of,  as,  V.  7,  9,  10. 
subscription  to,  in  a  corporation,  form 
of,  XrV,  616. 

Stockholders, 
of  corporations, 
acquisition  of,  IX,  211,  212. 
all  the  stock  by  one   stockholder, 

IX,  212. 
membership  by,  IX,  211,  212. 
capital  stock,  IX,  218,  219. 
corporate  records  are  prima  facie  evi- 
dence as  to  who  are  Jawful,  IX,' 

223. 
distinguished  from  the  corporation  as 

entity,  IX,  10-20. 
dividend  declared  becomes  a  debt  due, 

IX,  245,  246. 
duty  of  director  towards  the,  IX,  205- 

208. 
effect  of  executed  transfer  on  rights 

of,  IX,, 226-228. 
liability  of,  of  a  limited  corporation, 

rx,  270,  271,  308. 
may  sue  to  restrain,  IX,  96,  255. 
meetings  of,  IX,  213,  214,  243. 
membership  of  corporation.  IX,  211- 

237. 
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Stoekholderi,    of    corporations — Cont. 
necessity  of,  IX.  211. 
partnership  liability  of  a  stockholder 
In  defectively  organized  corpo- 
ration, IX,  324,  325. 
power  of  the  majority  In  relation  to 

minority,  IX,  262. 
property  of  corporation  not  owned  by, 

IX,  217. 
purchaser  of  stock  assumes  all  obli- 
gations and  rights,  IX,  226. 
relation   between    creditor    and,    IX, 

269-277. 
right  of, 

to  dividends,  tX,  244-250. 

to  inspect  books  and  records,  IX, 

252-255. 
to  make  by-laws,  IX,  243,  244. 
to  perform  extraordinary  corporate 

acts,  IX,  238. 
to  subscribe  to  new  Issue  of  stock, 

IX,  251,  252. 
to  sue  on  behalf  of  corporation,  IX, 

256-262. 
to  sue  on  their  own  behalf,  IX,  255, 

256. 
to  vote,  IX,  238-243. 
rights  of  attaching  creditors  of,  IX, 

228,  229-231. 
specific  fund  set  apart  for  dividends, 

IX,  250. 
statutory  liability  of,  IX,  274-276,  277. 
the  one-man  company,  IX,  212,  213. 
transferor  of  shares  no  longer  one, 

IX,  226. 
vote  of  the  majority  of,  rx,  131,  132. 
of  national  bank  may  not  transfer  stock 
In  fraud,  IX,  277. 

Stocks,  stock-tickers,  XIII,  9. 

Stolen  Goods,  Receiving  of.  See  Receiv- 
ing Stolen  Goods. 

Stolen  Property,  recovery  of.  III,  43,  44. 

Stoppage  in  Transitu,  goods  Intercepted, 
IV,  348-350. 

goods  subject  to  bill  of  lading,  IV,  342. 
seller's  right  to  stop  goods  subordi- 
nate to  right  of  purchaser  of 
bill  of  lading  in  good  faith  for 
value,  IV,  342. 

Idea  of,  to  give  special  protection  to 
seller,  IV,  350. 

in  whose  hands  goods  may  be  stopped, 
IV,  343,  344. 

nature  of  right,  IV,  339,  340. 

new  direction  given  to  goods  ends  the 
right  to,  IV,  347,  348. 

sale  of  goods  in  transit  by  buyer  will 
not  defeat  seller's  right  of, 
when,  rv,  349,  350. 

seller's  right  after,  IV,  351-358. 
may  keep  property  and  recover  differ- 
ence between  market  and  con- 
tract price,  IV,  352,  357,  358. 
resale  of  goods, 

as  agent  for  buyer,  IV,  356,  357. 


as  expressed  by  the  Sales  Act,  IV. 

353. 
goods  must  be  held  a  reasonable 

time,  IV,  353,  354. 
loss  on,   claim  for,  against  buyer, 

IV,  355,  356. 
notice  of,  to  buyer,  IV,  354,  355. 
profit  on,  belongs  to  seller,  IV,  355, 

356. 
seller    cannot    immediately    resell, 

IV,  353. 
when  right  of,  arises,  IV,  353,  354. 
to  store  goods  and  sue  for  purchase 

price,  IV,  352. 
vendor's  lien  distinguished  from,  IV, 

339,  340. 
vendor's  lien,  rights  under,  compared 

with,  IV,  351,  352. 
waiver  of  right  of,  what  may  consti- 
tute, TV,  341. 
sometimes   spoken  of  as  extension  of 

vendor's  lien,  IV,  339. 
stopping  proceeds  of  goods,  IV,  342,  343. 
transit  begins,  when,  IV,  343,  344. 
transit  ends,  when,  IV,  345,  346. 
delivery  to  truckman  or  to  express 
company,  rv,  346,  347. 
carrier   or   warehouseman    holding 
goods  for  buyer,  IV,  345,  346. 
where  carrier  undertakes  actual  de- 
livery to  buyer,  IV,  347. 
Stranger,  to  trust,  VII,  353,  354. 
Strangulation, 
death  by, 
frequently  means  homicide,  XIV,  345. 
indications  of,  for  purposes  of  post- 
mortem examination,  XIV,  345. 
Street  Railroads, 

facilities,  assignment  of,  XIII,  121. 
liability  of  corporation  for  ejection  of 
passenger  from  car  by  conduc- 
tor, XIV,  25. 
not  required  to  transport  freight,  Xni, 

17. 
ordinances    regarding,    Xm,    179,    181, 

182,  183,  218. 
passengers, 

alighting  of,  XIII,  98. 
fare  of,  XIII,  57. 

Intending  passenger,  Xin,  35,  36. 
relation  of  carrier  and  passenger  be- 
gins, xni,  46. 
setting  down  of,  XIII,  98. 
transfer,  issuing  of,  XIII,  58. 
waiver  of  rule  forbidding,  XIII,  53. 
use  of  streets  by,  XIII,  224,  225. 
Streets.    See  Highways, 
defined,  XIII,  222. 
abutting   owners,   XIII,    225,   226.     See 

also  Abutting  Owners, 
as  boundary,  V,  338,  339,  340,  341. 
construction  and  repair  of,  XIII,   172, 

201,  202,  223,  253. 
control  cannot  be  alienated  or  surren- 
dered, xni,  205. 
dedication  of,  XIII,  223. 
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legislative  control  of,  XIII,  172,  173,  222, 

223. 
liability  of  municipal  corpoi-ations  for 

injuries,  XIII,  233-238. 
obstructions  in,  XIII,  234,  235. 
preaching  on  the,  XIII,  218. 
sidewalks,  care  of,  XIII,  235-237.     See 

also  Sidewalks, 
use  of,  XIII,  223-225. 

legislature  may  determine  the,  XIII, 

173. 
vacation  of,  XIII,  225. 
Strike  Insurance,  XTV,  129. 
Strikes.    See  also  Boycott;  Conspiracy; 

Picketing;  Trade  Unions, 
defined,  II,  343,  344. 
against  open  shop,  whether  justifiable, 

n,  346. 
against    railroad    under    receivership, 

VII,  111. 
illegal  accompaniments  of,  II,  347. 
Injunction  against,  VII,  60,  61. 
in  raining,  VI,  438,  439. 
legality  of,  U,  344. 
peaceful  and  orderly,  not  a  violation  of 

the  law,  II,  345. 
purpose  of,  a  question  of  law,  II,  345, 

346. 
strike  breakers  cannot  be  refused  serv- 
ice, XIII,  109. 
suspension  of  service  by  carrier,  XIII, 

108,  109. 
sympathetic,  II,  346,  347. 
will  be  taken  into  account,  I,  687. 
will  not  excuse  failure  of  performance, 

I,  579,  586. 
Study  of  Law, 
beginning  of,  I,  47,  48. 
by  induction,  I,  48. 
cases,  comparison  of,  I,  175-177. 
consideration  of  first  principles,  I,  47, 

48. 
lines  of  study,  I,  169. 
materials  and  methods  in,  I,  167-181. 
study  of  reported  cases,  I,  174,  175. 
summary  of  cases,  I„175. 
_  textbooks,  I,  178. 
Sub-Agents, 
delegation  of  authority  to,   IV,   203- 

206. 
notice  to,  when  notice  to  principal, 

rv,   257. 
responsibility  of,  IV,  205,  206. 
Subletting, 
of  leased  premises,   VI,    214,   215,   259, 

280,  288. 
assignment    of    lease     distinguished 

from,  VI,  214,  215,  259,  288. 
covenant  not   to  assign  will  not  be 

broken  by,  VI,  214,  259. 
forfeiture  of  lease  by,  when,  VI,  308. 
under  early  law  tenant  could  not  sub- 
let until  he  came  into  posses- 
sion, VI,  280. 
of  tenancy,  VI,  214,  215. 


Subpoena,  X,  239;  XV,  395. 

duces  tecum  subpoena,  form  of,  XTV, 

734,  735. 
personal  subpoena,  form  of,  XIV,  735. 
services  of,  by  coroner, 
on  physician,  XIV,  322. 
on  witnesses,  XIV,  327. 
writ    of,    in    bankruptcy    proceedings, 
Xn,  312. 

Subrogation, 
applied  to, 
fire  insurance,  XIV,  158-169.     See  also 

"property  insurance,"  post, 
indemnity  Insurance,  XIV  171. 
Insurance  in  general,  XIV,  158. 
whether   contractual   or   equitable, 
XIV,  158,  159. 
marine  insurance,  XIV,  158-169,  3151 
See  also  "property  insurance," 
post, 
property  insurance,  XIV,  158-169. 
actions  by  insurer,  XIV,  169. 
amount  of  recovery,  XIV,  168, 169. 
confusion  in  rules  of,  due  to  other 
principles  of  law,  XIV,  163-165. 
defenses,  XIV,.  159,  163. 
insured,  nature  of  right  of, 
against  third  party,  XIV,  160-162. 
against  insurer,  XIV,  162,  163. 
insurer, 

claims    through    insured,    when, 

XIV,  159,  160. 
entitled    to    subrogation    against 

wrongdoer,  when,  XIV,  163. 
rights  of,  against  railroad  upon 
indemnifying  insured,  XIV,  161. 
where  tort-feasor  defended  him- 
self on  ground  of  contributory 
negligence  of,  XIV,  163. 
right  of, 
accrues,  when,  XIV,  165,  166. 
as   affected   by   acts   of   insured, 

XIV,  166-168. 
conditional,  when,  XIV,  166. 
equitable,  when,  XIV,  168. 
must  arise  out  of  loss,  XIV,  161, 

162. 
third  party  must  be  legally  res- 
ponsible to  insured,  XIV,  161. 
when  loss  occiirs  under  contract 
of  sale  of  land  before  delivery  of 
title,  XIV,  163,  164. 
where  loss  occurs  while  shipment 
in  hands  of  carrier,  XIV,  164, 
165. 
contractual  rights  distinguished  from, 

XrV,  159. 
does  not  apply  to, 
accident  insurance,  XIV,  170,  171. 
life  insurance,  XIV,  169,  170. 
indemnity  must  be  complete  in  order  to 

have,  XIV,  165. 
of  mortgage,  VII,  152-154. 
recognized  in  equity,  XIV,  158. 
right  of, 
accrues,  when,  XIV,  165,  166. 
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as  affected  by  acts  of  insured,  XTV, 
166-16S. 

of  surety  to,  VIII,  191,  214-225,  235. 
volunteer  not  entitled  to,  XIV,  163. 

Subscription, 
charitable,  I,  448-450. 
for  business  purposes,  I,  449. 
to  stock.    See  also  Promoters, 
after    organization    upon     condition 

subsequent,  IX,  90,  91. 
agreement  of  association,  IX,  77. 
any  material  departure  from  original 

project,  IX,  94,  95. 
conditional,  before  organization,  IX, 
88,  89. 
conditional  subscriptions  void,  IX, 

89. 
■when  subscription  valid  but  condi- 
tion void,  IX,  89.    ' 
contract  of, 
mutual,  IX,  93. 
nature  of,  IX,  81-85. 

between  subscribers,   IX,   81,    82. 
offers  to  the  projected  corpora- 
tions, IX,  81-83. 
right  to  withdraw,  IX,  83,  84. 
'      statutory    provisions,    pffiect    of, 
IX,   84,   85. 
effect  of,  rx,  94-98. 

change  in  charter  upon,  IX,  96-98. 
change    in    corporate    enterprises, 

IX,    94-96. 
unauthorized  acts  of  directors,  IX, 
96. 
fraud,    misrepresentation    and    mis- 
take; IX,  98,  99. 
implied  conditions  as  to  liability,  IX, 

85-88. 
in  a  national  bank,  IX,  80,  81. 
payment,  IX,  92,  93. 
relation  of  promoters  to  subscribers, 

IX,  68,  69. 
release  and  discharge,  IX,  93. 
secret  and  fraudulent  conditions,  IX, 

91,  92. 
subscriber  distinguished  from  stock- 
holder, IX,  78,  79. 
subscribers  and  stock  subscriptions, 

IX,  77-99. 
subscription     agreement    to    capital 

stock,  IX,  77. 
underwriting  defined,  IX,  99. 
where    parties    sever    a    conditional 
stipulation    from    contract    to, 
IX,  91,  92. 
who  may  subscribe,  IX,  77,  78. 

Substantive  Law,  X,  629.  , 

adjective  law  distinguished  from,  X, 
629. 

applies  to  public  and  private  law,  I,  88. 

distinguished  from  adjective  law,  I,  85, 
86. 

presumptions  as  to  evidence  are  mat- 
ters of,  X,  410-412. 


Substitution, 

In  sale  of  competing  article  of  com- 
merce, XII,  545,  646. 
kcts  of,  unlawful,  XII,  545. 
injunction  for,  Xn,  545. 
persuasion,  effect  of,  XII,  546. 

Subways, 

corporation  power  to  construct,  DC,  117, 
118. 

use  of  streets  for  municipal,  Xin,  224. 

Succession.     See  Descent. 

descent  and,  pestuis  que  trustent,  VII, 
123. 

rules  of,  "equity  follows  the  law,"  Vn, 
123,  214. 

to  personal  property.    See  Distribution. 

to  real  property.    See  Descent. 

Suez  Canal,  neutralization  of,  XII,  133. 

Suffocation,  death  by,  indications  of, 
for  purposes  of  post-mortem 
examination,  XIV,  344. 

Suffrage,  equal,  I,'  5.     See  Elections. 

Suicide, 

attempt  to  commit,  HI,  110;  XV,  81. 

by  insane  persons  whether  there  can 

be,  XIV,  264,  265. 
effect  of,  on  recovery  of  life  insurance, 
XIV,  262-265. 
clauses  in  policy  excepting  recovery, 
XIV,  263-265. 
"by  his  own  hand  or  act,"  XIV,  263. 
"by  aelf-destructlon,"  XIV,  263! 
"by  suicide,"  XIV,  263. 
goods  of,  III,  110. 
in  absence  of  clause  excepting  suicide 

in  policy,  XIV,  263. 
In  case  insured  was  insane,  XIV,  264, 

265. 
regarded  as  murder,  III,  110. 
"takes  his  own  life,"  XIV,  263. 
"whether  insured  was  sane  or  insane," 
XIV,  264,  265. 

Suit.    See  Actions. 

Suits  In  Equity,  X,  7,  8,  56,  57,  210,  211. 

See  also  Equity. 
Sum  Payable, 
in  bill,  check  or  note, 
alteration  of,  operates  as  discharge, 

VIII,  175. 
amount  of  note  left  blank,  Vin,  75. 
discrepancy  between  words  and  fig- 
ures, Vni,  63. 

Summary  Proceedings,  by  landlord,  to 
recover  possession  of  premises 
at  expiration  of  lease,  VT,  314. 

jurisdiction  of  courts,  XI,  313,  314. 

Summons,    X,    18.      See    also    Process, 

service  of. 
defects  in,  X,  151,  152. 
garnishment  summons,  form  of,  XIV, 

735,  736. 
in  equity,  form  of,  XIV,  700. 
law  summons,  form  of,  XIV;  736. 
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motion  to  quash  upon  return  of,  X,  151, 

152. 
service  of,  X,  150,  151.' 
Sumptuary  Laws,  XI,  303,  304. 
Sunday, 

breaking  of  the  Sabbath,  HI,  68,  69. 
works  of  necessity  and  charity  ex- 
cepted, III,  68,  69. 
cessation  of  usual  occupation  on,  XI, 

230. 
contracts  made  on,  I,  481. 
instrument  falling  due  on,  when  pay- 
able, VIII,  108,  146. 
regulation  of  the  observance  of,  XI,  298. 
seizure  of  property  on,  I,  232. 
violation  of  statute  forbidding  traveling 
on,  II,  188. 
recovery  for  injury  caused  by  bite  of 

dog,  II,  188. 
recovery  for  injury  due  to  defect  in 
highway,  II,  188. 
Supersedeas,  X,  197,  200. 
denial  of,  effect  of,  X,  197. 
staying  of  execution  by,  X,  197,  200. 
Support  of  Land,  V,  361-368. 
defined,  V,  363. 
adjacent,  V,  361,  362,  363. 
an  absolute  right,  V,  365. 
excavations,  II,  423. 
Injury  to  lateral  support, 
caused  by  intervening  owner,  V,  363, 

364. 
In  its  natural  condition,  V,  361. 
liability  for 
removing  solids'  in  solution,  V,  367, 
368. 
when  damage  does  not  immediately 

follow  excavation,  V,  364. 
when  land  itself  is  hot  damaged,  V, 
361,  362. 
injury  to  subjacent  support,  V,  365,  366. 
lateral,  II,  423;  V,  362,  363;  XIV,  92-102. 
as  property  right,  XIV,  93-96,  102. 
an  Incident  to  soil,  XIV,  95,  96,  102. 
a  right  by  law,  XIV,  94. 
easement  distinguished  from,  XIV, 

94,  95. 
passing  with  land,  XIV,  92. 
which  cannot  be  invaded  or   des- 
troyed, XIV,  93. 
liability  for  removing  the,  II,  423. 
modern  statutes  fixing  rights  of  adjoin- 
ing  landowners    in   regard   to, 
XIV,  92,  93. 
natural,  II,  423. 

neighboring  landowner,  defined,  V,  363. 
removal  of,  XIV,  92-103. 
by  municipality,  XIV,  96-102. 

compensation    to    owner   required, 

xrv,  100,  101. 
conflict  of  authorities  on  question 

of  right,  XIV,  96,  97. 
constitutional    provisions    prohibit, 
without  compensation,  XIV,  97, 
98,  102. 


damages  for,  XTV,  96-102. 

rule  when  building  is  on  land,  XIV, 

101,  102. 
when  damage  is  only  consequential, 

XIV,  97-100. 
whether  taking  of  private  property 
for  public  purposes,  XIV,  96,  97. 
by  quasi  -  municipal  corporations, 

XIV,  98,  100,  101. 
compensation  to  owner  by  adjoining 
landowner  required,  XTV,   100, 
101. 
damages  for,  XTV,  92-103. 
rule  when  building  is  on  land,  XIV, 

101,  102. 
when  damage  is  only  consequential, 
XIV,  97-100. 
right  to,  V,  361. 
subjacent,  II,  423;  V,  364,  365. 

removal  of,  in  mining,  XIV,  40-42. 
Supreme  Court  of  Judicature  of  Great 

Britain, 
appellate  jurisdiction,  1,  345,  346. 
Chancery  Division,  I,  340,  346. 
civil  jurisdiction,  I,  344. 
Common  Pleas  Division,  I,  346. 
Court  of  Appeal,  I,  348,  349. 
establishment  of,  I,  153,  343. 
Exchequer  Division,  I,  340,  346. 
jurisdiction  of,  I,  343,  344. 
King's  Bench  Division,  I,  340,  344,  346- 

348. 
Probate,  Divorce  and  Admireilty  Divi- 
sion, I,  348,  354,  355. 
service  beyond  jurisdiction,  I,  344,  345. 
various  divisions  of,  I,  346. 
Supreme  Court  of  the  United  States, 
advisory  opinions  not  given  by,  XI,  81. 
age  qualifications  of  judges,  XIII,  312. 
appeals  from. 

Circuit  Court  of  Appeals,  I,  261,  263. 
Commerce  Court,  I,  267,  279. 
Court  of  Claims,  I,  263,  264. 
District  Court,  I,  255,  256. 
state  courts;  I,  252-255,  332. 
appeals  in, 

bankruptcy  to,  I,  266,  267. 
habeas  corpus  cases  to,  I,  270. 
appeals  on  constitutional  questions,  I, 

256-258. 
appellate  jurisdiction  of,  in  bankruptcy, 

XII,  326,  327. 
appointment  of  clerks  and  bailiffs,  XIII, 

295. 
created  by  Constitution,  I,  220,  247,  248; 

XI,  41,  494.  ' 

direct  review,  I,  185,  256-258,  261,  314, 

332. 
exclusive  jurisdiction  of,  I,  227,  249,  250. 
actions  between   states,   I,   247,   248, 
306. 
Indirect  review,  I,  258-260. 
jurisdiction  of,  I,  255;  XIII,  335,  336. 
members  appointed  by  the  President, 

XI.  122,  494. 
model  for  appellate  tribunal,  I,  164. 
organization  of,  I,  248,  249. 
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original  Jurisdiction  of,  I,  185,  210,  249- 

252,  298. 
practice  in,  I,  251,  252. 
review  over, 

courts  of  Alaska,  I,  265. 
District  of  Columbia  courts,  I,  266. 
Porto  Rico  courts,  I,  264. 
Supreme  and  District  Court  of  Ha- 
waii, I,  264,  265. 
review  under  special  statutes,  I,  267. 
salary  of  the  judjre^,  XIII,  265,  266,  329. 
supervisory  authority  over  federal 

courts,  I,  247. 
writs  of, 
mandamus  by,  I,  250,  252. 
ne  exeat  and  scire  facias  by,  I,  250. 
prohibition  by,  I,  250,  252. 
Surety.    See  Principal  and  Surety, 
attorneys  as,  VIII,  181, 182. 
contribution  between .  co-sureties,  VII, 

98,  411. 
co-sureties, 
obligations  of,  Vlff,  204. 
who  are,  VIII,   207-209. 
death  of,  effect  on  surety's  obligation, 
VIII,  274-277. 
estate  of  surety  liable  when,  VIII,  275. 
instrument  under  seal,  VIII,  276,  277. 
joint   and   several  obligations,    VIII, 

275. 
joint  obligations,  VIII,  275. 
offer  to  guarantee,  VIII,  276. 
provisions     in    contract     respecting, 
Vrn,  277. 
debtor's  promise  to  apply  property  in 

hands  of,  VIII,  194. 
defenses  of  the,  VIII,  229-277.    See  also 

Defense,  of  surety, 
exoneration  In  equity,  VII,  97,  98. 
for  a  surety,  right  of  subrogation,  VIII, 

223,  224. 
indemnity  by  principal  for  debt  paid  by, 

VII,  410,  411.. 
insurable  interest  of,  in  life  of  principal, 

XIV,  144. 

married  women  as,  when,  VIII,  181,  182. 

not  entitled  to  notice  of  acceptance  of 

guaranty  by  creditor,  VIII,  254. 

promise    In    consideration    of   property 

transferred  to,  VIII,  194-196. 
qualified,  VIII,  208. 

right  of,  to  contribution,  VIII,  197,  203- 
213 
defined,  VIII,  197,  203,  204. 
action,  when  right  of,  arises,     VIII, 

206,  207. 
allowed  in  equity  before  recognized 

at  law,  VIII,  204. 
amount,  how  arrived  at,  VIII,  205. 
at  law,  VIII,  204,  205. 
basis  of,  in  equity,  VIII,  203. 
co-sureties,  who  are,  VIII,  207-209. 
defenses  to,  VIII,  212,  213.      ' 
differences  between  legal  and  equit- 
able right,  VIII,  204-206. 
involuntary  co-sureties,  VIII,  209. 


lien,    release   or  loss   of,  by  surety, 

VIII,  213. 
non-resident  co-surety,  VIII,  205,  206. 
not  based  on  contract,  VIII,  209-212. 
obligation  of  co-sureties,  VIII,  204. 
Statute  of  Limitations,  how  affecting, 

vm,  206,  207. 
when  surety  is  bound  without  knowl- 
edge of  co-surety,  VIII,  210,  211. 
where  co-surety  extends  time  without 

consent  of  other  sureties,  VIII. 

212. 
right  of,  to  exoneration,  VIII,  197,  225. 

228. 
defined,  VIII,  197,  225,  226. 
basis   of,   hardship   on   surety,   VTII 

225. 
distinguished  from  the  surety's  right 

against  creditor,  Vin,  227,  228. 
equitable  right,  VIII,  225. 
nature  of  the,  VIII,  225,  226. 
one  who  has  pledged  property,  vni, 

226. 
right  of  surety  to  compel  creditor  to 

sue  debtor,  VIII,  228. 
right  of,  to  indemnity,  VIII,  180,  197-203 
defined,  VIH,  197. 
action,    , 
may  be  brought  in  name  of  surety. 

VIII,  198. 
right    of,    does    not    accrue    until 

surety  pays  debt,  VIII,  198,  199. 
when  surety  may  bring,  VIII,  199- 

201. 
amount  surety  may  recover  on  his 

right,  VIII,  201,  202. 
debt  may  be  paid  before  it  is  due  and 

sued  for  after  it  is  due,  VIII, 

198. 
debt    may  be    paid   in   installments, 

VIII,  199. 
defenses  to,'VlII,  203. 
equitable  right,  not  dependent  upon 

contract,  VIII,  202,  203. 
nature  and  origin  of,  VIII,  198. 
no  demand  or  notice  need  be  given 

principal,  VIH,  198. 
of  a  note,  amount  of  recovery,  Vin 

200,  201. 
origin  of,  in  equity,  VHI,  198. 
volunteer,  whether  may  recover,  vm, 

202,  203. 
when  right  arises,  VIII,  198,  199. 
right  of,  to  subrogation,  VIII,  197,  214- 

225. 
defined,  Vin,  197,  214. 
available  sometimes  when  right  to  in- 
demnity is  not,  VIII,  217,  218. 
does  not  arise  until  the  surety  has 

paid  in  full  the  debt,  Vlfl,  224, 

225. 
does  not  give  surety  a  right  to  specu- 
late upon  his  debtor,  VIII,  219. 
not   allowed   when   it   would    be   in- 
equitable, VIII,  224. 
not  dependent  upon  contract,  Vni, 

220,  221. 
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Surety,  right  of,  to  subrogation— CoJit. 
right  to  follow  securities  released  into 

hands  of  volunteer,  VIII,  225. 
surety  for  a  surety,  Vni,  223,  224. 
to  a  Judgment  against  debtor,  VIII, 

221,  222. 

to  securities  held  by  creditor,  VIH, 

222,  223. 

for  payment  of  debt,  VIII,  214-217. 
to    specialty    obligation    which    the 
creditor  holds,  VIII,  218-220. 
rights  of  the,  VIII,  197-228. 
securities  held  by,  creditor's  right  to, 
arises,  when,  VIII,  280. 
indemnity  given  by  a  stranger  or  co- 
surety, VIII,  281. 
limitations  on,  VIII,  280,  281. 
nature  of,  VIII,  278-280. 
securities  deposited  creating  an  ex- 
press trust,  VTII,  278,  279. 
summary  of,  VIII,  281. 
when  debt  is  paid  by,  obligation  is  ex- 
tinguished, Vin,  219. 
who  may  become  a,  VIII,  181,  182. 
written  promise  of,  to  answer  for  debt 
of  another,  Vni,  184. 

Suretyship.    See  Principal  and  Surety, 
deflned,  VIH,  179,  180. 
contract  of, 

defined,  VTH,  179. 

general  requisites  of,  VIII,  181. 

necessity  of  consideration,  VIII,  182- 
184. 

oral  contract,  at  common  law,  VIII, 

184,  185. 

promise  for  a  promise  good  consider- 
ation for,  VIII,  183,  184. 

Statute  of  Frauds,  requirements  of, 
in,  Vin,  184,  185. 

writing,    extent   of,   necessary,   VIII, 

185,  186. 

debt,  default,  miscarriage  of  another, 
meaning,  VIII,  187,  188. 

distinguished  from  guaranty,  VIII,  180, 
181. 

forms  of,  Vni,  179,  180. 

independent  or  absolute  undertaking, 
VIII,  180. 

Surface   Waters.     See  Waters, 
drainage  of,  II,  421,  422. 

civil  law  rule,  II,  421. 

common  law  rule,  II,  421. 

ditches  or  other  conduits  to  facilitate 
the  natural  flow  of,  II,  422. 

right  to  change  surface  of  the  land, 
II,  421. 

underground  streams,  n,  422. 
pollution  of,  II,  422,  423. 
waste  fir  diffused,  VI,  338,  339. 

Surgeon.    See  Physician. 

Surnames,  as  trademarks;  XII,  486-488, 
557,  558.    See  also  Names. 

Surplus,  distinguished  from  capital 
stock,  IX,  215. 


Surplusage,  X,  135-136. 

demurrer  will  not  reach  defect  of,  X,. 

136. 
to  be  avoided  in  indictment,  m,  302,. 

303. 
to  be  avoided  in  pleading,  X,  136. 

Sur-rebutter,  filing  of,  X,  27, 144. 

Sur-rejolnder,  filing  of,  X,  27. 

Surrender, 

of  a  lease,  VI,  309,  310. 

abandonment  of  premises  by  tenant 
not  a,  VI,  310. 

by  express  words,  VI,  309. 

by  operation  of  law,  VI,  309. 

Surrender  and  Release,  V,  413-417;  XV,. 

191. 
release,   V,   416,   417. 
surrender,  V,  413,  414,  415,  416. 

Surrogate's  courts,  VI,  186,  190. 
of  New  York,   I,  332. 

Surveys,  as  evidence,  X,  315. 

Survivorship, 

of  right  of  action  against  promisees  and 

promisors,  I,  517,  518,  519. 
presumption  of,  XIV,  339. 
where  members  of  family  perish  in 
.  common  disaster,  XIV,  329. 

Suspension, 

of  public  oiHcer,  Xm,  397,  398. 

Swearing,  municipal  regulation  against 
Xni,  218. 

Tall,  V,  66r82.    See  also  Estates,  tail. 

Talesmen.    See  also  Jury, 
summoning  of,  III,  316. 

Tariff  Lavtrs,  jurisdiction  of  District 
'     Court,  I,  289. 

Tax  Sale,  V,  504,  505. 

a  form  of  involuntary  transfer  of  prop- 
erty, V,  504. 

essentials  necessary  to,  V,  504,  505. 

public  advertising  essential  before,  V,. 
505. 

redemption  of  property  after,  by  land- 
owner by  payment  of  taxes  and 
cost  of  sale,  V,  505. 

Tax  Titles,  examination  of  abstracts  of 
title,  V,  435. 

Taxation.     See  also  Custom  Duties, 
defined,  XI,  391;  XII,  23. 
abatement,  petition  for,  XI,  437. 
"all  public  taxes,"  explained,  xm,  210.. 
assessment  of,  XI,  430-434. 

domicile,  XI,  432,  433. 
evidence  of,  XI,  433,  434. 

made  as  of  a  certain  day,  XI,  431. 

mandatory  and  directory  provisions, 
XI,  430,  431. 

process  of,  by  assessors,  XI,  430. 

real  and  personal  estate,  XI,  431,  432> 

tangible  personal  property,  XI,  434. 

tax  list,  XI,  434. 
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Taxation — Co»Hnued, 
assessors, 
list  to  be  flled  as  of  a  certain  day,  XI, 

431. 
penalty  for  not  filing-  of  list,  XI,  428. 
suit  against   for   illegal  assessment, 
XI,  438,  439. 
attribute  of  sovereignty,  XIII,  250. 
by  Congress,  XI,  41,  91,  140-143,  304,  489. 
by  municipal  corporations, 

assessment  of  taxes,  XIII,  257,  360. 
creditor's   right    to    assessment   and 
collection  of,  XIII,  257,  258. 
enforced  by  mandamus,  XIII,  258. 
for   municipal   indebtedness,    XIII, 
258. 
delegation  of  power  by  state  to  mu- 
nicipality, XIII,  250. 
for, 
administration  of  justice,  XIII,  252, 

253. 
building      and      maintenance      of 
bridges,     canals     and     streets, 
.  XIII,  253. 
care  of  the  blind,  dumb,  insane  and 

the  poor,  XIII,  252,  253. 
facilitation  of  locomotion  and  trans- 
portation, XIII,  252,  253. 
preservation  of, 
peace  and  order,  XIII,  252,  253. 
public  health,  XIII,, 252,  253. 
promotion  of, 

public  comfort,  XIII,  252. 
protection  of, 

property,  XIII,  252. 
the  country  from  a  foreign  enemy, 
XIII,  263. 
public  libraries,  XIII,  253. 
public  purposes  only,  XIII,  251-254. 
public   purpose   a   judicial   ques- 
tion, XIII,  251,  252. 
what  are  public  purposes,  XIII, 
252-254. 
reward  of  civic  fidelity  and  heroism, 

xril,  262. 
support   of    public    schools    and    col- 
leges, XIII,  252,  263. 
by  school  districts,  XI,  396. 
by  states,  XII,  232,  233,  235,  236,  241. 
forbidden,  XII,  235,  236. 
of  production,  collection  and  assem- 
bling for  Interstate  shipments, 
XU,  233. 
of  property   in   course   of  interstate 

transportation,  XII,  233. 
on    articles    in    course    of    interstate 
transportation,  when,  XII,  236. 
by  United  States,  XI,  91,  142,  402,  403, 

490. 
cannot  be  imposed  for  support  of  re- 
ligion, XI,  231. 
classes  of  taxes,  XI,  395. 
general  taxes,  XI,  395. 
special  assessments,  XI,  395. 
classification    not    forbidden    by    four- 
teenth amendment,  XI,  424,  425, 
502,  503. 


classification  prohibited  in  some  states 
XI,  425,  426. 

collection  of,  XI,  310,  428,  429.  435-439- 
XIII,  384. 
by, 
municipal  oflicers,  Xm,  257. 
state  oflicers,  XIII,  257. 
injunction  against,  lies,  When.  XIII 
383-385.  ■  '■■ 

constitutional  limitations  on,  XI.  391- 
446. 

covenants  in  leases  to  pay  taxes.  VI 
256,  268. 

direct  tax,  capitation  or,  XI,  91.  142 
402,  490. 

distinguish  from, 
police  power,  XI,  392-394. 

effect  of  distinction,  XI,  394.  395 
sale,  XI,  391,  392. 

distress  and  arrest  as  method  of  collec- 
tion of  taxes,  XI,  435,  436. 

divisions  of,  XI,  395. 

due  process  of  law  in  its  application 
XI,  392-395,   427-429. 

equality  in,  XI,  424-427. 

excise.     See  Excise. 

exemption,  contract  of,  XI,  412   418 

exemption  from,  XIII,  210. 

exemption  of  certain  classes.  XI.  42B 
426. 

filing  of  list  with  assessors,  XI   428 

general  taxes,  XI,  395,  396. 

in  aid  of  commerce,  XIII,  253 

invalid  tax,  XI,  437,  438. 

law  of  the  situs  prevails,  XIIi;  254. 

levy,  notice  and  hearing,  XI,  427,  428 

levying  and  collection,  XI,  310. 

liability  for  taxes  not  discharged  in 
bankruptcy,  XII,  307,  308. 

license  taxes,  Xni,  256,  257.  See  also 
Licenses. 

local  assessments  for  municipal  im- 
provements, xm,  208-211.  See 
also  Special  Assessments. 

of  articles  of  Interstate  commerce.  XII 
241. 

of  choses  in  action,  XII,  25,  26. 

of  corporations,  IX,   104-106,  216. 

of  corporations    engaged   in   interstate 
commerce,  XI,  407,  409,  416. 
valuation  of  their  lines,  XI,  409. 

of  goods  in  transit  from  foreign  coun- 
try, XI,  410,  411. 

of  mining  claims,  VI,  470. 

of  imovable  property,  XII,  22-25. 

of  national  banks  by  state  unconstitu- 
tional, XI,  99. 

of  peddlers  and  drummers  engaged  in 
interstate  commerce,  XI  409. 
410. 

of  personal  property,  XI,  434. 

of  property  and  instrumentalities  of 
the  United  States,  XI,  403-405. 

of  railroads  under  receivership,  IX,  473 
474.  ' 

on  carriages  by  Congress,  XI,  142. 
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on  patents, 
in  Australia,  Belgium,  Denmark,  Ger- 
many,    Great     Britain,     Italy, 
Norway,    Russia,    Spain,    Swe- 
den, Switzerland,  XII,  376. 
none  in  United  States,  XII,  377. 

"original  package"  doctrine  applied  to, 
XII,  242,  243. 

personal  property,  XI,  422,  423. 

power  of,  XIII,  251.' 

power  to  tax,  XIII,  2S5,  256. 
by  the  state,  XIII,  234,  255. 

primarily  a  legislative  function,  XIII, 
250. 

priority  of,  in  distribution  of  assets  in 
bankruptcy,  XII,  360. 

proportion  of,  exact,  XI,  425. 

public  use  for  which,  may  be  levied, 
XI,  417-421,  441. 

regulations  under  guise  of,  XI,  403. 

religious  property  may  be  exempt  from, 
XI,  231. 

situs  of  property  for  purposes  of,  XI, 
421-423. 

special  assessments,  XI,  396-398,  440- 
446;  XIII,  208-211.  See  also  Spe- 
cial Assessments. 

special  taxes  distinguished  from  gen- 
eral taxes,  XI,  395,  396. 

state  cannot,  discriminate  against  citi- 
zens of  other  states  in  respect 
to,  XI,  111. 

state  cannot  tax  interstate  commerce, 
XI,  407. 

subjects  of,  Xin,  254. 

taxes  and  excises,  XI,  395. 

tax  list,  XI,  434. 

tax  sales,  XI,  436,  437. 

to  meet  debts  of  municipal  corpora- 
tions, XI,  414,  415. 

uniform  rules  as  to,  needed,  XII,  26. 

uniformity  in,  XI,  289,  424-427. 

Taxed  Costs,  defined,  XIV,  103. 
allowed   in   computing  damages,   XrV, 
103. 

Taxes, 

agreement  to  pay,  in  a  bill  or  note  af- 
fects its  negotiability,  Vin,  37, 
38.  •  ' 

claims  for,  V,  304. 

injunction  against  illegal,  VII,  63. 

injunction  suit  by  taxpayer  to  test,  VII, 
86. 

lien  for,  , 

on  personal  property,  IV,  146. 
on  real  property,  IV,  146,  156,  157. 

of  property  in  hands  of  receiver,  VII, 
111. 

on  trust  property,  VII,  331,  34S. 
assessed  against  trustee,  VII,  349. 
trustee  entitled  to  credit  his  account 
for,  VII,  331. 

payment  of,  imprisonment  to  compel, 
X,  635. 

recovery  of  money  paid  for,  VII,  407, 
40S. 


sale  of  property  for,  collusion  of  mort- 
gagor with  purchaser  at,  effect, 
VIII,  34. 

taxing  bodies  with  summary  powers, 
VU,  408. 

Telegram,  of  authority  to  agent  strictly  . 
construed  against  principal,  IV, 
225. 
Telegraph.    See   also   Telegraphs   and 

Telephones, 
action, 
by  sendee  for  wrongful  transmission 
of  message,  XIII,  24. 
communication  by,  Xni,  4. 
company  cannot  stipulate  against  lia- 
bility, XIII,  87. 
contracts  by,  creation  of,  depends  upon 
law   of  place   of  making,   XII, 
60. 
place  of  the  making  construed,  Xn, 
60. 
exchange  of  intelligence  by,  held  to  be 

commerce,  XII,  209. 
message, 
charges  for,  XIII,  40. 

prepayment  of,  XIII,  40. 
degree  of  care  and  skill  in  sending, 

XIII,  78. 
delivery  of,  Xin,  63,  97. 
what  is  reasonable,  XIII,  63. 
failure  of,  to  deliver,  damages  al- 
lowed    for     mental     suffering 
caused  by,  XIV,  52,  53,  60. 
receiving  of,  XIII,  56. 
refusal  of,  XIII,  103,  104. 
forged  message,  XIII,  104. 
for  lack   of   revenue    stamp,   Xni, 
103. 
tender  of,  Xin,  36. 
to  be  on  blanks  furnished,  XIII,  36. 
to  be  transmitted  in  order  of  receipt, 

XIII,  121. 
writing  of,    does  not   constitute   ac- 
ceptance, XIII,  47. 
messenger    boy    delivering    interstate 
message  held  to  be  engaged  in 
interstate  commerce,  XII,  212. 
monopolies,  XIII,  9. 
Morse's  discovery  of,  XII,  382. 
municipal  licensing  of  telegraph  com- 
panies, Xni,   165,  219,  220. 
submarine  cables  passing  through  neu- 
tral territory  shall  not  be  seized 
during  war,  XII,  183. 
treaties    protecting    telegraphic    cables 

on  high  seas,  XII,  141,  142. 
use  of  streets  for  wires  for,  XI,   348, 
349;  XII,  224,  225. 

Telegraphs  and  Yelephones, 

Congress  may  regulate  the  sending  of 
interstate  messages,  XI,  l46. 

taxation  of,  unit  system,  XI,  421,  422. 

wires  and  poles  as  constituting  servi- 
tude, XI,  348. 

wires  laid  beneath  surface  of  highways, 
XI,  348,  349. 
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Telephone.     See    also    Telegraphs   and 

Telephones. 
charges  for  use  of,  XIII,  39,  40,  41. 
prepayment  may  be  demanded,  XIII, 
39,  40. 
by  mere  notice,  XIII,  40. 
unit  of  service  charge,  XIII,  41. 
company, 
extension  of  service  of,  XIII,  19,  114. 
reasonable  time  after  demand  for, 
to  be  allowed,  XIII,  114. 
liability  of,  for  messages,  XIII,  87. 
may   object    to    patron's    tampering, 

XIII,  56. 
may  require  bills  be  paid  before  cer- 
tain day,  XIII,  57. 
must  maintain  plant  to  highest  stand- 
ard, XIII, '  78. 
obligation  of  comniunity  service,  XIII, 
19. 
exchange  of  intelligence  by,  held  to  be 

commerce,  Xn,  209. 
innkeepers  must  admit  competing  tele- 
phone lines,  XIII,  30. 
mandamus  against  telephone  company; 

X,  595. 
patenting  of  processes  and  apparatus 

by  Bell,  XII,  384. 
quo  warranto  proceedings  against  tele- 
phone company,  X,  610. 
refusal  of  service,  XIII,  104. 
tortious  use  of  plaintiff's,  VII,  379. 
Temporary  Receivers.     See  Receivers. 
Tenancy,  VI,  201-215.  See  also  Estates; 

Lease;  Landlord  and  Tenant, 
assignment  of,  VI,  214,  215. 
at  will,  VI,  206,  207,  237. 
arises,  when,  VI,  206,  ^07. 
created,  how,  VI,  206,  207,  237. 
parol  lease  creates  a,  when,  VI,  233. 
rent,  reservation  of,  effect  of,  on,  VI, 

206,  207. 
tenancy  by  sufferance  distinguished 

from,  VI,  208. 
terminated, 
at  will  of  either  party,  VI,  213. 
by  notice  to  quit,  VI,  213,  305. 
upon  death  of  lessee  or  lessor,  VI, 
213,  305. 
by  entirety,  ~* 

defined,  V,  234. 
of  husband  and  wife  a  legal  fiction, 

V,  234,  235. 

by  sufferance,  VI,  207-209,  305,  312. 
defined,  VI,  207,  208. 
creation  of,  VI,  208,  209. 
arises  by  holding  over  without  con- 
sent of  lessor,  VI,  208. 
what  is  necessary,  VE,  208. 
notice  to  terminate,  VI,  208,  305. 
tenancy   at  will   distinguished  from, 

VI,  208. 
tenant  by  sufferance, 

does  not  hold  by  adverse  posses- 
sion, VI,  209. 

not  entitled  to  notice  to  quit,  VI, 
213. 


who  refuses  to  leave  at  request  of 
landlord    becomes     trespasser, 
VI,  208. 
creation  of, 
to  commence  at  once,  VT,  211. 
to  commence  in  the  future,  VI,  211. 
duration  of,  VI,  211-215. 
construed  against  lessor,  VI,  212. 
may    depend    upon    construction    of 
lease,  VI,  212. 
entry  by  tenant,  VI,  213,  214. 
for  definite  term,  VI,  303. 
termination  of,  VT,  303. 
for  life,  VI,  202,  203,  237. 

created  by  deed  or  will,  VI,  202. 
for  years,  VI,  203-206,  223,  237. 
at  common  law  considered  as  chattel 

interest,  VI,  203. 
by  statute  treated  as  real  property, 

when,  VI,  203. 
commencement    of,     determined    by 

language  of  lease,  VT,  211. . 
duration  of,  VI,  211. 
"from  a  certain  day,"  VI,  211,  303. 
lease  of,  VI,  223. 
"term,"  defined,  VT,  204. 
"to  a  certain  day,"  VT,  212,  303. 
under  feudal  system,  VI,  203. 
"years,"  term  defined,  VT,  203. 
from  month  to  month,  VI,  206. 
terminated  only  by  notice  to  quit,  VT, 
213,  304. 
from  year  to  year,  VI,  204-206,  237. 
abolished  by  statute  in  some  states, 

VI,  206. 
created,  how,  VI,  204,  205. 
death  of  either  party  will  not  termi- 
nate, VT,  SOS. 
duration  of,  VI,  211. 
example  of,  VI,  205. 
lease   for   years   distinguished  from, 

VI,  205. 
terminated  by  notice  to  quit,  VT  213, 
304. 
In  common,   V,   232,   234,    237-243;   XV, 
264. 
defined,  IV,  112;  V,  232,  237. 
common  estate  in  America  today,  V, 

233. 
coparcenary    distinguished   from,    V, 

252,  253. 
co-tenancy  in  accession  of  goods, 
deemed  impractical,  IV,  34. 
in   joint   product   in    German   law, 
IV,   37. 
creation  of,  V,  237,  238,  239. 
in   accord   with   ancient   custom,   V. 

232. 
in  ownership  of  animals,  IV,  112,  113. 
incidents  of,  V,  240. 
Interesse   termini,  VI,   213,  214.     See 

also  Interesse  Termini, 
interests  in,  V,  240. 
joint  tenancy  distinguished  from,  IV, 

111,  112;  V,  232,  237. 
kinds  of,  VI,  202-210. 
of  goods  intermixed  by  accident  or 
by  consent,  IV,  44,  45,  47. 
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Tenancy,  in  common — Continued. 
of  parties  in  sale  of  portion  of  mass 
of  grain,  IV,  300,  302-304. 
intention  of  parties  wlietlier  to  cre- 
ate, rv,  302,  304. 
of  personal  property,  IV,  111. 
one  of  tenants  in  common  may  bring 

trover  against  otlier,  IV,  113. 
partition,  right  of,  IV,  113. 
partnerstiip  land  held  in,  V,  239,  240. 
presumption  in  favor  of,  V,  233,  234. 
subject  matter  of,  VI,  201,  202. 
subletting  of,  VI,  214,  215. 
survivorship  upon  death  of  joint  ten- 
ant, V,  232. 
termination  of,  VI,  212,  303-311. 
widow  not  tenant  In  common  until 
dower  is  assigned,  V,  238. 
Tenants,  for  life,  I,  122. 
Tenants  In  Capite,  I,  99;  V,  13,  18. 
Tenants  In  Common, 
'  denned.  III,  487;  IX,  302. 
attachment  of  property  by,  X,  434. 
during  eighteenth  century,  IX,  294. 
estates  by  entireties  distinguished,  HI, 

487,  488. 
mortgages  of,  VIII,  313,  314. 
stealing  by  one  of  the.  III,  166. 
two  persons  who  buy  mill  site  consid- 
ered a,  IX,  310. 
under  statutes  still  recognized,  in,  488. 
Tender, 

of  payment  of  mortgage  debt, 
absolute  tender  necessary,  vm,  381, 

382. 
after  default,  VIII,  383-385. 
common  law  view,  VIII,  383.  , 
view  of  lien  jurisdictions,  Vin,  383, 
384. 
before  law  day,  VIII,  382,  383. 
by  whom,  VIII,  380. 
effect  of,  Vni,  385. 
full  amount  should  be  offered,  vm, 

380. 
in   accord    with   terms    of   payment, 

vm,  380. 
of  principal  and  interest,  VIII,  383. 
on  the  law  day,  VIII,  382. 
refusal  of,  liability  for,  VIII,  385. 
what  is  proper  tender,  Vni,  380,  381. 
of  performance,  I,  600,  601. 
Tenement,  V,  4,  17. 
Tenement  Houses,  I,  7,  17;  XI,  295. 
"Tenor,"  use  of  the  word.  III,  300. 
Tentative  Trust, 
creation  of,  VII,  257,  258,  260. 
Tenth  Amendment,  XI,  44,  88,  93,  500. 
Tenure,  defined,  V,  2,  32. 
allodial,  V,  15,  32,  37. 
defined,  V,  15,  32. 

land  is  held  in  America  today  by,  V, 
37. 
ancient,  XI,  283. 
ancient  demesne,  V,  33. 


by  free  and  common  socage,  V,  17,  22, 
23,   33,  36.     See  also  Free  and 
Common  Socage, 
by  knight  service,  V,  17,  34. 
chattels  or  things  personal  never  were 

subject  to  feudal,  IV,  4. 
copyhold,  V,  33,  35. 
defined,  V,  35. 

system  of,  never  had  place  in  United 
States,  V,   35. 
feudal,  I,  98,  99;  V,  32,  33,  34. 
abolished  by'  Statute  of  12  Charles  II, 

V,  17,  34. 
Domesday  Book  was  the  basis  for,  V, 
32,  33. 
frankalmoign,    V,     35,     36.       See    also 

Frankalmoign, 
gavelkind,  V,  33,  34.     See  also  Gavel- 
kind, 
grand  sergeanty,  V,  34. 
in  chivalry,  V,  34. 
in  England,  V,  32,  33,  36. 
kinds  of,  V,  33,  34. 
military,  V,  20. 
manorial  lords  held  by,  V,  20. 
system  of  uses   defrauded  lords,   V, 
130. 
principal,  V,  33,  34. 
socage, 

person  holding  land  by,  will  of,  VT,  34. 
system  of,  V,  2,  32. 
villeinage,  V,  16,  19,  35. 
Tenure  of  Office  Act,  XI,  124. 
Territories, 
acquired    by    war,    civil    and    political 

rights,  XI,  200. 
acqusition  of  territory,  XII,  136,  137. 
by, 
alluvion  or  avulsion,  XII,  136. 
conquest,  XII,  136. 
discovery,  XII,  136. 
occupation,  XH,  136,  137. 
operation    of    natural    forces,    XII, 

136. 
unilateral  act  of  the  state,  XII,  136. 
admission  to  Union  as  states,  XI,  177- 
183,  224,  496. 
Congress    determines    whether    new 
constitution   is  republican,   XI, 
224. 
annexation  of,  XI,  96,  172. 
courts  of, 
admiralty  jurisdiction,  I,  311. 
appeal  by  statute,  I,  260. 
created  by  Congress,  I,  310. 
judges  may  be  removed  by  President, 

I,  312. 
may  issue  habeas  corpus,  1,  237. 
nature  and  organization,  I,  310-313. 
powers,  I,  311. 
ceded  to  United  States,  XI,  455,  456. 
citizenship  qualifications  of,  XI,  208. 
constitutional   guaranties   in   acquired, 

XI,    172-176,    199-201. 
District   of   Columbia,   government   of, 

XI,   176,  177,  490. 
exclusive  jurisdiction  of  federal  courts, 
I,  228,  229. 
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Territories — Continued. 

government  of.  XI,  42,  171-176,  496. 

Introduction  of  law  Into  annexed, 
XII,  4.    . 

legislation  of,  XI,  173. 

legislatures  of,  I,  311. 

newly  acquired,  power  Of  President  to 
govern  by  military  rule,  XI,  169. 

power  of  the  legislature  of,  to  create 
municipal  corporations,  XIII, 
147,  148, 

territorial  Jurisdiction  under  interna- 
tional law,  XII,  136-142. 

Term  of  Court,  defined,  I,  194,  195. 
Termination,  of  partnership.    See  Dis- 
solution. 

Testaments.     See  Will. 
Testate  Succession,  XII,  46.     See  also 
Wills. 

Testator,  defined,  VI,  27,  28. 
acknowledgment  of  will  by,  VX,  61,  90, 

100. 
capacity  of,  VI,  49,  50;  XII,  48,  49. 
disabilities,  VI,  51-55. 
as  to  age,  VI,  54,  55. 
of  aliens,  VI,  50,  51.    See  also  Aliens, 
of  criminals,  VI,  50.    See  also  Crimi- 
nals, 
of  married   women,   VI,    50-54.     See 
also  Married  Women. 
Incapacity  of,  at  time  of  making  will, 
VI,  49. 
republication  of  will  upon  becoming 
capacitated,  VI,  49. 
power  of,    to  make   a  will,   VI,    41-43, 
49-55. 
not  a  natural  or  absolute  right,  VI, 

42. 
not  a  property  right,  VT,  41-43. 
who  may  make,  VI,  49,  50. 

Testimony,  defined,  X,  283. 

expert,    X,    353-355.     See   also    Elxpert 

Testimony, 
former, 

evidence  of, 
an    exception    to    rule    of    hearsay 

evidence,  X,  308-310. 
by  testimony  of  anyone  who  heard 

it  at  former  trial,  X,  310. 
how  shown,  X,  310. 
must  have  been   given   at   former 

trial  between  parties,  X,  309. 
on  account  of  the, 
absence  of  former  witness  from 

jurisdiction,  X,  308,  309. 
death,  insanity,  or  physical  ina- 
bility    of    witness     to     attend 
court,  X,  308. 
of   third   party   to   show    contract,    X, 

306,  307. 
of  witness  expressing  opinion,  X,  347- 
355.      See    also    Opinion,    evi- 
dence. 


Tests, 

of  corporate  existence,  IX,  8,  9. 

of  partnership,  IX,  302,  303. 

common  ownership,  IX,  302,  303. 
joint  ownership,  IX,  302,  303.' 
tenants  In  common,  IX,  302. 
intention, 
agreement    to    share    presumptive 

evidence,  IX,  306. 
how  ascertained,  IX,  304-306. 
expression  of  intention,  IX,   305. 
whole   situation   existing   at  ■  the 
time  of  the  agreeinent,  IX,  304. 
legal  and  actual,  IX,  303,  304. 
real   intention   under  ambiguous 

words,  IX,  304. 
word  "partner"  used  In  a  broad 
and  popular  sense,  IX,  304. 
tests  of,  IX,  298,  299,  303,  306,  307. 
of  whether  promise  Is  within  Statute 
of  Frauds, 
form  of  expression,  VIII,  188. 
non-liability  of  the  princlpall  in  con- 
tract  of   suretyship,   VHI,   188, 
189. 

Texas,  constitution,  XI,  60. 

Texas,  Republic  of,  annexation  of,  V, 
25. 

Theaters,  ordinance  requiring  the  pay- 
ment of  a  police  officer  for  his 
presence,  XIII,  181. 

Theft,  losses  by,  during  or  subsequently 
to  fire,  expressly  excepted  from 
fire  insurance  policy,  XIV,  234, 
235. 

Thellusson  Acts,  V,  199.  See  also  Ac- 
cumulation. 

"Then  and  There,"  use  of,  in,  295. 

Things  Personal,  IV,  4. 

Third  Amendment,  XI,  44,  240,  499. 

Third  Parties, 

action  for  tort  against,  I,  499. 

contract  may  not  impose  liability  on, 
I,  497-499. 

delivery  to,  of  bills,  notes  or  checks, 
VIII,  59. 

duty  of,  not  to  interfere  in  contract,  I, 
499. 

Indorsement  of  bill,  note  or  check  as, 
constituting  indorsee  trustee 
for,  VIII,  97,  100,  101. 

may  sue  on  rights  acquired  under  seal, 
I,  502. 

release  of  promisor,  I,  502. 

rights  of,  to  a  contract,  I,  499-502. 

taking  of  principal's  property  by,  sub- 
rogation of  surety,  VIII,  216. 

Third  Persons, 

assignment  of  contract  from  Infant  to, 
right  of  assignee.  III,  397. 

bona  fide  purchase  by,  of  trust  prop- 
erty wrongfully  sold  without 
notice  by  trustee,  VII,  361. 
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Third  Persons — Continued. 
capacity  of,'  to  avail  themselves  of  In- 
'  fant's   right   to    disaffirm,   ni, 
.  397. 
duties  and  liabilities  of  agents  to,  IV, 
259-267. 
for 
acts  outside  scope  of  authority,  IV, 

260. 
deceit,  IV,  263. 
misfeasance,  IV,  264. 
nonfeasance,   no  liability   for,   rv> 
263. 
In  tort,  IV,  263,  264. 
willful  misrepresentation  of  author- 
ity, IV,  263,  264. 
on 
contract,  IV,  260,  263. 
made  In  his  own  name,  IV,  269- 

263. 
made  in   name  of  principal,   IV, 
259-263.  '' 

negotiable  instrument.  IV,  262. 
unauthorized  contract,  IV,  261. 
rules   apply   to   private   agents,   rv, 

264. 
warranty  of  authority,  damages  for 

breach  of,  IV,  260,  261,  263. 
when  acting  for  undisclosed  princi- 
pal, IV,  262, 
duties  and  liabilities  of,  to  agent,  IV, 
265-267. 
agent    may    sue    in    his    own    name 

when,  IV,  264. 
defenses,  IV,  267. 
for  tortious  acts,  IV,  267. 
on  contract. 
In  which  agent  has  beneficial  inter- 
est, IV,  264,  265. 
made  by  agent  personally,  IV,  265. 
made   on   behalf   and    in   name   of 

principal,  IV,  265. 
made  on  behalf  of  an  undisclosed 
principal,  IV,  266,  267. 
duty  of  agent  to  principal,  third  per- 
son   cannot    sue    for    non-per- 
formance of,  IV,   259. 
duty  of  attorney  to,  IV,  275. 
following  of  trust  property,  VII,  361. 
liability  of,  to  husband  or  wife  for  en- 
ticing away  other's  spouse,  III, 
436. 
possession  secured  by  fraud  by  buyer 
defeats  vendor's  lien  upon  sale 
to,  rv,  336. 
ratification    of    unauthorized    acts    of 
agent    by   principal,    effect    of, 
as  to,  IV,  200,  203. 
retention  of  possession  by  seller,  rights 

of,  rv,  370. , 
servant  usually  not  vested  with  author- 
ity  to   bring,    into   contractual 
relation  with  master,  IV,  173. 
wrongful  transfer  of  trust  property  to, 

VII,  361. 
Thirteenth    Amendment,    XI,    62,    168, 
192,  242-245,  602. 


Threats, 

consent  to  a  crime,  m,  12. 

of  bodily  harm.  III,  16. 

of  death.  III,  16. 

Timber, 

as  personal  property,  V,  11,  821. 

as  real  property,  V,  11. 

contract  for  sale  of,  I,  458,  459;  IV,  429. 

cutting  of,  V,  325,  326;  VII,  44. 

lien  of  lumbermen  for  cutting  of,  IV, 

146. 
Timber  and  Stone  Act  of  1878,  VI,  411. 
Time, 
certainty  in  pleadings  as  to,  X,  81,  86, 

87. 
computation    of.    In    bankruptcy,    Xn, 

330,  331. 
how  reckoned,  VIII,  146. 
of  day  for  presentment  for  payment  of 

commercial    paper,    vni,    149, 

150. 
of  payment, 
alteration    of,    operates   as    discharge, 

VIII,  175. 
of  a  bill  or  note  must  be  certain,  VIII, 

25,  38-41. 
of  presentment  of  payment, 

installment  paper,  Vm,  146,  147. 

of  check,  VIII,  148,  149. 

of  paper  payable  on    demand,  VIII, 

147,  148. 
when  due  date  specified,  vm,   145- 

147. 
reasonable, 
applied  to  checks,  VIII,  148,  149. 
applied  to  demand  paper,  VIII,  110, 

III,  147. 

Title.      See    also   Abstracts   of   Title; 
Covenants,    of    title;    Records; 
Torrens   System,   of  land  reg- 
istration. 
In  sale  of  personal  property, 
defined,  IV,  288,  289. 
can  be  spoken  of  only  in  reference  to 

particular  property,  IV,  291. 
fraud,  its  effect  on,  IV,  363. 
implied  warranty  of,  IV,  395-399. 
applied  to  liens,  encumbrances,  etc., 

IV,  398,  399. 

as  expressed  in  Sales  Act,  IV,  397, 
.     399. 
caveat  emptor,  limitations  on  rule 

of,  IV,  395,  396. 
effect  of  buyer's  knowledge  on,  TV, 

398. 
fraud  of  seller,,  TV,  399. 
goods, 
in  seller's  possession,  IV,  396. 
not  in  seller's  possession,  IV,  396, 
397. 
offer  of  goods  in  seller's  possession 
amounts  to,  IV,  396. 
in  conditional  sales,  FV,  314-321. 
inspection   as  a  condition   precedent 
to  passing  of,  IV,  393.    See  also 
Inspection, 
passes  to  buyer,  IV,  136. 
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Title,    In    sale    of  personal   property- 
Continued, 
possession   as   evidence  of,   IV,    370- 

372. 
recovery  of  money  paid  when  there 
Is  failure  of,  IV,  385,  386;  XV, 
162. 
"risk  attends  title,"  meaning  of,  IV, 

289. 
transfer  of,  IV,  291,  292,  295-299. 
by  delivery  to  carrier,  JV,  297-299. 
buyer  paying  the  transportation 

charges,  IV,  297,  298,  322. 
seller  paying  the  transportation 
charges,  IV,  298,  299,  322. 
by  seller  securing  bill  of  lading  In 
name  of  buyer,  IV,  327. 
true,  even  if  seller  retains  posses- 
sion of  bill,  rV,  327. 
In  C.  O.  D.  sales  when,  IV,  359-362. 
mutual  assent  to,  IV,  295,  296. 
of  goods  made  to  order,  IV,  304-306. 
intention  of  parties,  IV,  308,  309. 
tendency  of  the  courts  in  treat- 
ing, IV,  306. 
under    statutory   provisions,    IV, 
306. 
of    goods    to    be    separated    from 

mass,  IV,  299. 
of  portion  of  mass,  IV,  299-303. 

in  terms  of  a  definite  quantity, 
'         IV,  300-303. 
previous  assent  to,  IV,  296,  297. 
as    expressed   in   Sales  Act,    IV, 
296. 
unascertained  price,  IV,  307-309. 
weighing  or  measuring  remains  to 
be  done,  IV,  307-309. 
by  buyer,  IV,  308. 
by  seller,  IV,  307,  308. 
intention  of  parties,  rV,  308,  309. 
of  property  in  hands  of  receivers,  IX, 

466-468. 
property  distinguished  from,  V,  6. 
purchases  and  acquisitions  by  United 

States,  V,  25. 
rests   in   last   analysis    on   occupation, 

V,  502.  ' 

since    1085    in    England    derived    from 

Crown,  V,  33. 
sources  of,  in  America,  V,  21-31. 
acquisition  by  United  States  of  Eng- 
lish titles,  V,  23. 
by  right  of  discovery  and  possession, 

V,  21,  22,  28. 
cession  of  lands  by  colonies,  V,  24. 
Indians,  rights  of,  V,  25-27. 
Indian  titles,  V,  25-31. 
law  evolved  from,  V,  23. 
pre-emption  under  federal  statute, 
V,  31. 
to  bill  of  exchange,  checls  or  promis- 
sory note, 
defenses  affecting.     See  Defense, 
deriving,  from  a  holder  In  due  course, 

VIII,  114,  115. 
warranty  of,  VIII,  143. 


to  personal  property  by, 

accession,  IV,  32-43.  See  also  Acces- 
sion. 

adverse  possession,  rV,  6,  21-24.  See 
also  Adverse  Possession;  Occu- 
pancy. 

bankruptcy,  IV,  6. 

confusion,'  IV,  44-53.  See  also  Con- 
fusion. 

derivative  titles,  IV,  6. 

eminent  domain,  IV,  6. 

execution  sale,  IV,  6,  25,  26. 

finding,  IV,  13-20.    See  also  Finding. 

gift,  IV,  54-57.     See  also  Gift. 

labor  and  production,  IV,  6,  27-31, 
See  also  Intellectual  Products, 
Property  in. 

modes  of  acquiring,  IV,  6. 

occupancy,  IV,  6-12.  See  also  Ad- 
verse Possession;  Occupancy. 

operation  of  law,  IV,  6. 

possession  of  property  good  title 
against  everybody  but  true 
owner,  IV,  12. 

sale.  See  Title,  In  sale  of  personal 
property. 

satisfaction  of  Judgment  for  value, 
IV,  6,  25,  26.  See  also  Judg- 
ment. 

succession  on  death  of  former  owner, 

IV,  6. 

to  property  in  a  bailment,  IV,  289,  290. 
to  real  property, 
defined,  V,  438. 
acquisition   and   transfer  of,  V,   403, 

541. 
after  death,  XV,  204. 
during  life 
with   consent  of  owner,  V,   403- 

501. 
without   consent   of  owner,   XV, 
178,  502-541. 
and    possession    regarded    as    Insep- 
arable, V,  147,  438. 
covenants   of  title,   V,    437-463.     See 

also  Covenants,   of  title, 
depends    upon    laws    of    country    in 

which  land  situated,  V,  27. 
determined  how,  XII,  17-19. 
never  passes  until  possession  is  given, 

V,  147,  438. 

of  one  in  possession  of  land  under 

claim  of  ownership,  V,  41. 
proceedings  to  determine  absolutely 

and  finally,  XII,  19. 
proof  of,  from  records,  V,  467. 
true   owner   estopped   to   show,   when, 

IV,  371,  372. 
under  colonial  charters,  V,  22,  23. 

Title  Insurance,  XIV,  129. 

Title  to  Land.    See  also  Quiet  Title, 
defined,  vn,  88. 
by  estoppel,  VII,  471-476. 
defined,  VII,  471. 

between  first  and  second  grantee 
from  same  grantor,  VII,  475, 
476. 
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Title  to  Land,  by  estoppel — Continued. 
between   grantor   and   grantee,   VII, 

474,  47B. 
common  law   conveyance,   effect   of* 

VII,   471-473; 
common  law  warranty,  effect  of,  VII, 

473. 
grantor  of  land  by  deed  asserts   In 
deed  a  title  which  he  has  not, 
application  of,  VII,  471. 
modern  conveyances,   effect  of,   VII, 

473,  474. 
title    to    land    by    deed    passes    to 
grantee     under     doctrine     of, 
when,  VII,  471. 
cloud  on,  VII,  69,  88. 
constructive  notice  by  recording,  VII, 

196-198. 
equitable    courts    acting    in    personam 

I,  205,  206. 
equitable  estoppel,  application  of,  VII, 

179,  180.' 
instrument  invalid  on  its  face,  VII,  89, 

90. 
plaintiff's  possession,  VII,  88,  89. 
statutory  suit  to  quiet  title,  VII,  91. 
suit  to  quiet  title,  I,  239,  240,  246. 
title  by  tax  sale,  XI,  436,  437. 
wager  of  battle,  I,  107. 

Titles  of  Honor,  as  real  property,  V,  7. 

Tornado  Insurance,  xrv,  129. 

Torrens   System,   of  land  registration, 

V,  470-474. 

Tort-  Feasors,  contribution  between, 
XIV,  8,  9.  See  also  Contribu- 
tion. 

Torts.  See  also  particular  subjects, 
i.  e..  Assault  and  Battery;  Tres- 
pass, etc. 

definition  of  tort,  II,  5;  III,  2. 

action  against  partnership  by  third 
persons,  IX,  407,   408. 

action  by  partnership  against  third 
persons,  IX,  405,  406. 

actionable  per  se,  II,  8,  9. 

actions  for,  X,  38-54,  72-74. 
against  decedent,  do  not  survive  him, 

VI,  171,  172. 

damages,  measure  of,  XII,  54,  55. 

in  favor  of  decedent  survive  him  by 
statute,  VI,  172. 

infringement  of  rights  of  property, 
IV,  1. 

joint,  X,   73. 

law  of  place  where  act  occurred  usu- 
ally governs,  XII,  52,  63. 

lien  against  vessel  for  damages  for, 
of  master,  IV,  150. 

parties  to,  X,  72-74. 

separate,  X,  73. 

sometimes  hard  to  make  proof  in, 
X,  39. 

"waiving  the  tort  and  suing  In  as- 
sumpsit," term  explained,  X, 
34. 


where  statute  operates  to  extinguish 
right  of  action  after  right  ac- 
crued, XII,  53. 
admiralty  jurisdiction  over,  XTV,  295- 
298. 
for  Injuries  to  crew,  XIV,  296,  297. 
for  injuries  to  passengers,  XIV,  296- 
298 
causing  death,  XIV,  297,  298. 
in  the  United  States,  XIV,  295-298. 
no  jurisdiction,  when,  XIV,  296. 
occurrinE  on  navigable  waters,  XTV, 
296. 
beginnings  of,  I,  119. 
claims  arising  from,  V,  303,  304. 
compared 
with  contract,  11,  7. 
with  crimes,  II,  5,  6. 
consent  to  a  tort.  III,  9. 
consequential  damages  for,  XIV,  33-37. 
See    also    Consequential   Dam- 
ages, 
creation  of  tort  rights,  XII,  52-55. 
crime  distinguished  from.  III,  2,  3. 
criminal, 

exemplary  damages  for,  XIV,  21,  22. 
damages  for,  VII,   374;  XIV,  4-6,   106- 
109. 
actions   for,   allowance  of  costs  and  ' 
attorney's     fee     in     computing 
damage,  XIV,  106-109. 
in  cases, 
where  damages  are  uncertain,  XIV, 

4-6.  i 

where  tort  has  resulted  in  money 
loss,  xrv,  4. 
setting  aside  of,  when,  Xrv,  5. 
direct  and  proximate  losses  sustained 
from     compensatory     damages 
for,  XIV,  21. 
divisions  of  the  law  of,  II,  226. 
duty  not  to  commit  a  tort,  VII,  366,  367. 
duty  violated  is  a  general  wrong,  II,  7. 
injunction  against,  VII,  44. 
Introduction  to  the  law  of,  II,  1-11. 
joint  and  several  liability  of  partners 

for,  IX,  353,   354,  363,  364. 
law  of,   X  ' 

based  on  maxim,   "Sic  utere  tuo  ut 

alienum  non  laedas,"  II,  393. 
concerned  with  rights  in  personam,  I, 

89. 
traceable  to  writs  consimili  casu,  I, 
124. 
liability  for,  conditions  of,  II,  7-9. 
liability  of, 
banks  for,  IX,  492,  493. 
corporations  for,  IX,  165,  170. 
municipal  corporations  for,  Xin,   229- 

242. 
municipal  officers  for,  XIII,  189,  190. 
object  of, 
to  afford  redress  or  damages,  II,  6. 
to  protect  each  individual  of  the  com- 
munity, II,  7,  8,  287.  ' 
of  infants,  III,  403-406. 
liability  of  infant  for  own.  III,  403- 
406.    See  also  Infants,  torts  of. 
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Torts,  of  Infants — Continued. 
parent's  liability  to  third  persons.  III, 
363. 

partners  may  subject  partnership  to 
liability  for,  IX,  353j  354,  363, 
364. 

person  may  not  strike  another  or  libel 
him,  VII,  367. 

place  of,  I,  76. 

quasi -contractual  obligation,  VII,   366, 
367. 
imposed  by  law,  VII,  366. 
imposed    upon    a   particular   person, 
VII,  366. 

responsibility  for  wrongful  acts,  XIV, 
2,  3. 

right  of  action  for,  I,  510,  513. 

scope,  XV,  19. 

theory  of,  II,  9,  10. 
intentional  wrongs,  9,  10. 
judged  by  average  standards,  n,  10. 
morals,  adoption  of  tests  and  vocabu- 
lary Of,  n,  9.  - 

waiver  of,  and  recovery  in  quasi-con- 
tract, VEI,  374-389.  See  also 
Waiver  of  Tort 

willful,  use  of  the  term,  II,  160. 

Towage,  maritime  lien  against  vessel 
for,  IV,  150. 

tow  not  liable  for  tug's  act,  XIV,  312. 

towing  of  a  vessel  does  not  constitute 
company  a  carrier,  XIII,  50. 

Towns,  acquisition  of  town  sites  In 
public  lands,  VI,  412. 

Toxicorogy,  XIV,  367-370.  See  also 
Poisons. 

Trade  Fixtures.    See  also  Fixtures. 

defined,  VI,  264. 

articles  necessary  for  carrying  on  busi- 
ness as,  VI,  264,  266. 

nursery  stock  as,  VI,  264. 

reasons  for  considering  certain  articles 
annexed  to  land  as,  VI,  266. 

treated  as  personal  property,  VI,  266. 

Trade  Libel.  See  Disparagement  of 
Goods, 

Trade  Names,  defined,  XII,  481. 

deceptive,  enjoining  of,  in  equity,  Xn, 
530. 

good-will,  identity  of,  with,  XII,  524. 

may  become  trademarks,  XII,  481. 

trademarks  distinguished  from,  XII, 
481. 

use  of,  unfair  competition  In  the,  out- 
lined, Xn,  529,  530. 

Trade  Secrets,  I,  488. 

defined,  IV,  31. 

confidential  manager  of  business  will 
be  enjoined  from  revealing,  IV, 
240. 

property  right  In,  IV,  31. 

Trade  Unions, 

labels  of, 
as    medium    of    unfair    competition, 
XII,  542-544. 


criminal    penalty    for    Imitating    of 

union  labels,  XII,  543,  544. 
must  tell  the  truth,  XII,  544. 
recording  of,  XII,  542,  543. 
statutory  recognition  of,  XII,  543,  544. 
laborers  have  a  right  to  organize  as, 
II,  344,  345. 
to  improve  their  relations  with  their 

employers,  II,  345. 
to  secure  higher  wages,  II,  344. 
to  secure  shorter  hours,  II,  344,  345. 
may  strike,  II,  344,  347. 
Trademarks,  XII,  471-520. 
defined,  Xn,  471,  472,  481,  526,  557. 
by  the  United  States  Supreme  Court, 
XII,  471. 
abandonment  of,  XII,  497,  498,  506.    See 
also    Abandonment,    of    trade- 
mark, 
acquired  how,  XII,  483-498. 
act  of  1876,  unconstitutional,  XI,  72. 
actions  on,  I,  292,  293. 
adoption  of  trademark  alone,  not  suf- 
ficient to  acquire  title,  XII,  iS5, 
496. 
affixing-mark  to  goods,  XII,  496. 
are  common  law  right,  XII,  472. 
assignment  of,  XII,  496,  497. 
attributive  trademark  laws,  XII,  473. 
defined,  XII,  473. 
character  of  law  in  force  in  Germany 

and  Great  Britain,  Xn,  473. 
property   right   in    mark    is    secured 

by  registration,  XII,  473. 
search  of  register,  XII,  473. 
cases  in  United  States'  prior  to   1870,. 

XII,  479. 
classes  of, 
as  established  by  Act  of  May,  1906,. 
XII,  511,  512. 
coat-of-arms  as,  XII,  492,  515. 
color  alone  cannot  be  trademark,  XII,. 

533. 
copyright  distinguished  from,  XII,  452, 

453,  473. 
deceptive  mark,   not  valid  trademark^ 

XII,  494,  495,  516. 
declaratory   trademark   law,    XII,    473,. 
474. 
enables  owners  of  marks  to  register 
their  claims  of  right,  XII,  473. 
gives  prima  facie  right,  XII,  47*. 
priority  of  adoption  and  use  deter- 
mines right  to  mark,  XII,  474. 
emblems  of  clubs  or  society  not  regis- 
trable as,  when,  XII,  515. 
English  trademark  cases,  XII,  476,  477.. 
examples  of, -XII,  471,  472. 
expiration  of  patent  on  articles  opens 
trademark  to  public  use,   XII, 
533. 
facsimile  signatures  as,  XII,  488. 
figures  as,  XII,  486. 

intent  of  parties,  in  using,  XII,  486. 
flag  of  United  States  not  registrable  as 

trademark,  XII,  492,  515. 

Geneva  Cross  as  trademark,  xn,  492. 

493.    See  also  Red  Cross. 
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Trademarks — Continued. 

geographical   terms   as,    XII,    488,    489, 

531. 
good-will,    identity  of,  with,   Xn,   523, 

524. 
immoral  or  scandalous  matter  not  reg- 
istrable as,  XII,  515. 
infringement  of,  XII,  499-508,  524.     See 
also    Infringement,     of    trade- 
mark, 
label  not  trademark,   XII,   472. 
laches,  XII,  498. 
law  of, 
a  branch  of  law  of  unfair  competi- 
tion, XII,  526,  527. 
in  England,  XII,  476,  477. 
doctrine  of  unfair   competition   as 
laid  down  by  Lord  Mansfield, 
XII,  476. 
first  English  trademark  case,  XII, 
476. 
in  United  States, 
passed  by  Congress, 
in  1870,   declared  Invalid  by  Su- 
preme Court,  XII,  479,  480. 
in  1881,  XII,  480. 
in  1905,  XII,  480,  481. 
passed  by  states,  XII,  478,  479. 
prior  to  1870,  XII,  478,  479. 
letters  as,  XII,  486. 

intent  of  party  in  using,  XII,  486. 
marks  not  registrable,  XII,  515-517. 
marks  of  publishers  as,  XII,  493. 
may  consist  of  any  symbol  or  form  of 

words,  XII,  471. 
misspelled  words,  XII,  483. 
names  of  books  and  publications  not, 
XII,   493.  ^ 

considered  as  descriptive  words,  XII, 
493. 
names    of    patented    articles    as,    XII, 
489-491. 
after    expiration    of   patent    are    not 

valid  marks,   XII,   489. 
rules  of  United  States  Patent  Office 

respecting;  XII,  490,  491. 
use  of  word  "Singer"  for  sewing  ma- 
chines, XII,  489,  490. 
newspapers,  title  of,  as,  XII,  494. 
none     of     original     thirteen     colonies 

passed  laws  on,  XII,  477. 
non-use,   XII,    497. 

no  reference  is  found  in  Constitution' 
,  of  United  States  on,  XII,  477. 

not  a  monopoly,  XII,   474. 
origin  and  development  of  trademark 

law,   XII,    471-482. 
originality    not    usually    displayed    in, 

XII,  453. 
patents    distinguished   from,    XII,    472, 

473. 
peculiar   form   of  package   not   trade- 
mark, XII,  472. 
periodicals,  names  of,  as,  XII,  467,  493, 

494. 
pictures  as,  XII,  471,  472,  516. 
picture  of  President  not  registrable 
as  trademark,  XII,  516, 


property  right  in,  XII,  532. 
public  Insignia  as,  Xn,  492. 
can  never  be  exclusive  against  state, 
XII,  492. 
purpose  qf,  XII,  474. 
Red  Cross  as  trademark,  XII,  492,  493, 
516. 
use  of,  prohibited  unless  begun  be- 
fore January  5,  1905,  XII,  492, 
493,    516. 
registration  of,  in  United  States,  XII, 
480,   481,   509-520,   556-562.     See 
also     Registration,     of     trade- 
marks, 
registration  of,    used  in   interstate   or 

foreign  commerce,  XI,  157. 
report  of  Thomas  Jefferson  to  House  of 
Representatives    on,    XII,    477, 
478. 
similar  marks  not  registrable  as,  XII, 

515-517. 
surnames  as,  XII,  486-488,  557,  558. 
in  piano  cases,  XII,  487. 
of  deceased  historical  persons,  XII, 
487,  488. 
term  "trademark"  carries  with  it  idea 

of  excluslveness,  XII,  485. 
trade  names, 
distinguished  from,  XH,  481. 
may  become,  XII,  481. 
unfair  competition, 

distinguished  from,  XII,  481,  482. 

in  use   of  trademark,   XII,   529,    530, 

536. 
Injunction  against,  VII,  69,  60. 
use  of,  XII,  474-476. 
instances  of  early  use,  XII,  475,  476. 
necessary  to  acquire  title  to  trade- 
mark,  XII,   452,   495,  496. 
casual  and  infrequent  use  of  mark 

not  enough,  XII,  496. 
things  necessary  to  be  done,  XII, 
495. 
not  a  modern  institution,  XII,  474. 
played   an   important   part    in   early 
commercial  life,  XII,  475. 
"water  marks"  on  paper  as,  XII,  475. 
what  constitutes,  XII,  483-498. 
words  as,  XII,  471,  472,  483-486. 
coined  words,  XII,  484. 
descriptive  words,  XII,  483,  485,  486, 
493. 
not  a  valid  trademark,  XII,  483,  485. 
from  foreign  languages,  XII,  491,  492. 
generic  terms,  XII,  484,  485. 

not  a, valid  mark,  XII,  484. 
invented  words,  XII,  472. 

Trademarks  or  Trade  Names, 

property  in,  IV,  31. 

unfair  competition  in  use  of,  IV,  30,  31. 

Transferee, 

of  bill,  note  or  check,  .^ 

amount  of  recovery  of,  Vin,  116-120. 
accommodation    paper,    VIII,     116, 

117. 
rule  when  bank  buys  paper  held  by 
depositor,  VIII,   118,   119. 
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Transferee,    of   bill,    note   or   check — 

Continued. 
transferee  a  pledgee  or  mortgaeee, 

VIII,  119,  120. 
transferee   receiving  notice  before 

consideration    ia   paid.    In   full, 

VUI,  117-119. 
defenses  against  recovery,  VIII,  85. 
deriving  title  for  holder  of  due  course, 

VIII,  114,  115. 
knowledge  of,  that  paper  Issued  con- 
tained blanks,  VIII,  74. 
must  be  a  holder  for  value,  VIII,  111, 

112.    , 
must  take  Instrument  In  good  faith, 

VIII,  112-114. 
American  rule,  Vin,  113,  114. 
English  rule,  VIH,  113. 

rule  under  statute,  VIII,  114. 
of  a  negotiable  instrument,  VIII,  7, 

S5. 
of  Installment  note,  VIII,  108,  109. 
takes  subject  to  equities,  VIII,  113, 114. 
of  mortgage, 
assumption  of  mortgage  by,  Vm,  358, 

359 
liabilities  of,  VIII,  356,  357,  359-361. 
Transferor, 

of  bill,  note  or  check,  VIII,  7. 
qualified   indorsement   relieves   from 
liability  as  indorser,  VIII,  101. 
of  mortgage.      See  Mortgagor, 
property  transferred  to  defendant  for 
which  he  agrees  to  pay  the  debt 
of,  Vin,  194,  195. 
Transfers, 

of  property,   when   considered  prefer- 
ence  In  bankruptcy,   XII,    355, 
356. 
debtor  must  be  insolvent  at  time  of 

transfer,   XII,   355.     , 
four  months'   limitation,    how   reck- 
oned, XII,  365,  356. 
if  recording  or  registering  of  trans- 
fers is  required,  XII,  355. 
method  of  transfer  immaterial,  XII, 

356. 
under  amendment  of  1903  to  bank- 
ruptcy law,  XII,  355,  356. 
of  stock, 
certificates    indorsed    in    blank,    IX, 

233-236. 
effect  of, 
an  executed,  IX,  226-228. 
assignee  of,  takes  shares  with  all 
their  rights  and  liabilities,  IX, 
226,  227. 
transferor  no  longer  a,  member, 

IX,  226. 

on  statutory  liability  of  stockholder, 
IX,  276,  277. 
American  view,  IX,  277. 
English  doctrine,  IX,  276. 
in  abuse  of  authority,  IX,  233-236. 
where  stock  certificate  is  indorsed 
in  blank,  IX,   233-236. 
registration  of,  IX,  228-231. 
legal  title  theory,  IX,  228,  229. 


theory  that  whole  title  passes  by 
delivery  of  certificate,  IX,  228. 
restraints  upon,  IX,  223-226. 
corporation  without  power  to  pre- 
vent transfer,  IX,  224. 
unreasonable  restraints  cannot  be 
imposed,  IX,   223.  , 

rights  of  attaching  creditors,  IX,  229- 

231. 
shares  of,  as  goods  within  Statute  of 

Frauds,  IX,  221-223. 
transferee   cannot  sue  in  regard   to 
transactions    assented    to,    IX, 
260. 
unrecorded,  bona  fide  purchaser  of, 

IX,   230.    231. 
upon  books  of  corporations,  refusal 
of,  IX,  237. 
damages,  IX,  237. 
equitable  proceedings  to  establish 
corporate  membership,  IX,  237. 
mandamus   proceedings   to   compel 
transfer,  IX,  237. 
upon  forged  power  of  attorney,  IX, 
231-233. 
does  not  affect  rights  of  the  orig- 
inal holder,  IX,  231,  232. 
rights  of  subsequent  innocent  pur- 
chasers for  value,  IX,  232,  233. 
works    a    complete    substitution    of 
membership,  IX,  226. 
Transportatton.     See  Carriers;   Public 

Service  Companies, 
for  crime,  III,  72. 

Traps,  for  puprpose  of  harming  tres- 
passer, liability  of  occupier  of 
land  for  injuries  from,  II,  148. 
Traverse,  to  declaration,  X,  115,   118- 
129,  132,  133,  136.     See  also  De- 
nial, to  a  declaration. 
Treason,  defined,  III,  3,  4;  XV,  74,  98. 
an  offense  against  the  king,  I,  110. 
at  common  law,  m,  3,  4. 
coercion  as  affecting  act,  III,  17. 
corporation  cannot  commit,  IX,  171. 
criminal,  XI,  293. 
extradition  for,  XI,  107. 
high,  III,  3,  4. 
indictment  for,  III,   296. 
in  United  States,  III,  3,  4. 
married  woman  may  be  tried  for,  ni, 

480. 
petit.  III,  4. 

power  of  Congress  to  punish,  XI,  158. 
President  may  be  tried  by  Senate  for, 

XI,   135. 
threats  of  death  will  excuse,  ni,  16. 
trial  pf  Aaron  Burr  for,  XI,  137. 
Treasure  Trove,  defined,  IV,  19. 
finder  of,  title  of,  IV,  15,  16,  M. 

as  against  owner  of  soil,  IV,  16. 
Treatres,  Xn,  119,  126,  130,  133-135,  151- 

153,  160-165. 
annexed  territory,  treaties  of,  are  su- 
perseded by  treaty  system   of 
new  sovereign,  XII,  128. 
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Treaties — Continued. 

appellate  Jurisdiction  of  the   Supreme 

Court,  I,  256-258. 
as  source  of  international  law,  Xn,  119. 
between    Great     Britain     and     United 
States,    under    the    Articles    of 
Confederation,  violated  by  the 
states,  XI,  34. 
classes  of.  Xn,  161-164. 
convention,  defined,  XII,  160. 
dealing-   with    Intellectual,    social    and 
economic    interests,    XII,    161, 
163,   164. 
declaratory    of    general    international 
law,  xn,  161,  162. 
usually    the    result    of    international 
conferences  or  congresses,  XII, 
161. 
denouncing  df,  XII,  164. 
effect  of  annexation  of  sovereign  state 
on,  respecting, 
boundaries,  XII,  126. 
commerce,  Xn,  126. 
extradition,  XII,  126. 
intercourse  between  sovereign  states, 

xn,   126,   127. 
navigation,  Xn,  126. 
political  treaties,  XII,  126. 
effect  of  war  on,  XU,  178,  179. 
administrative  conventions,  XII,  178. 
political  treaties,  Xn,  178. 
treaties  which  fix  boundaries,  guar- 
antee neutrality,  etc.,  XII,  178. 
exchange  of  notes  with  Great  Britain 
in  1817  limiting  the  naval  forces 
on  the  Great  Lakes,  XI,  129. 
expiration  of,  XII,  164. 
Hay-Pauncefote  Treaty  of  1902,  provi- 
sions of,  XII,  133-135. 
House  of  Representatives  has  no  direct 
share  in  treaty-making,  XI,  129. 
in  conflict  with  Federal   Constitution, 

XI,   64. 
Indian,  I,  257,  303,  304. 
Interpretation  of,  XII,  160,  161.' 

fair  and  reasonable  interpretation  to 
be  given,   XII,   161. 
judgment  of  state  court,  I,  252. 
modus  Vivendi  of  1891  between  United 
States  and  Great  Britain  limit- 
ing the  killing  of  fur  seals  in 
Behring.Sea,  XI,  129. 
"most  favored  nation"  clause,  XII,  164, 
165. 
In  treaties  between  United  States  and 

European  nations,  xn,  165. 
purpose  of,  XII,  164,  165. 
negotiation  of,  XII,  160. 
part  of  written  law,  HI,  342. 
political,  xn,  162,  163. 

effect  of  war  on,  XII,  178; 
examples  of,  XII,   162. 
of  guaranty  of  neutrality,  Xn,   162. 
President's  power  to  make,  XI,  127,  128, 
493,   494. 
duty  to  see  that  they  are  enforced, 
XI,  127. 


protocols  of  United  States  with  various 

countries,  XI,  129. 
ratification  of,  XII,  160. 
"rebus  sic  stantibus,"  clause  explained, 

XII,  164. 
recognizing  expatriation,  XI,  448,  449. 
respecting, 

commerce,  XII,  163. 
execution  of  judgments  of  one  nation 
in  territory  of  another,  Xn,  163. 
extradition,  XII,  151-153,  163. 
jurisdiction,  XII,  163. 
matters  of  intellectual,  economic  or 
industrial  interests,  XII,  163. 
senate's  right  to  amend  and  reject,  XI, 

128. 
signing  of,  XH,  160. 
states  prohibited  from  making,  XI,  93, 

491. 
subject  matter  of,  fixing  the,  Xn,  160. 
territorial  jurisdiction  of  United  States, 

in,  268. 
treaty, 
defined,  XII,  160. 
of  Guadalupe-Hidalgo,  XII,  131. 
of  London  of  1910,  XH,  177,  192,  193. 

195-198. 
of  Paris  of  1856,  XH,  162,  181. 
of  Paris  of  1898,  XII,  131. 
of  peace  between  Spain  and  United 

States  in  1898,  XII,  129,  130. 
of  Washington,  XII,  188. 
Panama    Canal,    provisions    of,    XII, 

133-135. 
Suez  Canal,  XII,  133. 

Trees.     See  Timber. 

considered  as  fructus  naturales,  IV,  3, 

428. 
contract   for   sale   of,    whether   within 
fourth   or   seventeenth    section 
of  Statute  of  Frauds,  IV,  428, 
429. 
cutting  of,  by  willful  trespasser,  XTV, 
113,  114. 
damages    for,    how   computed,    XIV, 
113,  114. 
lease  of,  VI,  201. 

personal  property,  when,  V,  11,  321. 
planted  by  tenant,  V,  8. 
planted  with  intention  of  removal,  V, 
321. 
covered   by  mortgage   on  realty,   V, 

321. 
whether  real  property,  V,  321. 
rights  of  parties, 
when  tree  extends  over  boundary  line, 
V,  312-314.  . 
adjoining   landowner   may   cut   off 
branches  extending  over,  V,  313. 
fruit  on  branches  which  extend  over 
belongs  to  owner  of  property  on 
which  tree  stands,  V,   312-314. 
owner  not  liable  for  trespass  for 
going  on  another's  land  to  col- 
lect the  fruit,  V,  313. 
when  tree  is  on  boundary  line,  V,  314. 
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Tree* — Continued. 

severed  from   soli  are  personal  prop- 
erty, rv,  3. 
standing  forest,  as  realty,  V,  322. 
subject  to  larceny,  in,  161,  162. 
Trespass.   See  also  parttenla^  classes  of 

trespass, 
defined,  II,  13,  34;  XV,  19. 
ab  initio,  11,  70,  71;  X,  41;  XV,  38. 
action  for 
bills  of  peace,  VH,  82-84. 
damages,  II,  13. 
nominal,  II,  13. 
real  damage  not  necessary  to  support, 

n,  35. 
substantial,  II,  13. 
action  for,  right  of, 
declarations,  forms  of,  XIV,  719-721. 
for  continuing  trespass,  XIV,  45-47. 
may   arise   long   after   trespass   has 

been  committed,  XIV,  43. 
pleading  Statute   of  Limitations   to, 

XIV,  43,  46. 
plea  of  not  guilty,  form  of,  XIV,  729. 
action  of,  II,  10,  11;  X,  82,  39-42,  46,  47, 
88 
defined,  "ll,  11,  169. 
cannot  be  maintained  for  consequen- 
tial injury,  X,  41. 
distinguished  from  action  of  tre^ass 

on  the  case,  II,  11. 
force  necessary  to  maintain  an,  X, 

40,  41. 
is  for  positive  wrong,  X,  40. 
lies  for  injury  done  by  force  to  plain- 
tiff's property,  person  or  rights 
in  relation  thereto,  X,  39-41. 
property  to  support,  must  be  in  pos- 
session of  plaintiff  at  time  of 
Injury,  X,  41,  42,  88. 
trespass  on  case,   action  of,   distin- 
guished from,  X,  46,  47. 
where   injury  was    caused   by   mere 
continuance  of  original  act,  X, 
41. 
action  of  trespass  on  the  case,  II,  10, 
11,  169,  170. 
defined,  II,  11,  M9. 
distinguished    from    action    of    tres- 
pass, II,  11. 
for  negligence  resulting  in  either  im- 
pact or  harm,  11,  169,  170. 
balloon  passing  over  land,  whether,  II, 

35,   36. 
corporation  held  liable  in  damages  for, 

rx,  167. 
damages  for,  XIV,  43-47,  65,  73,  87,  88. 
continuing  acts  of  trespass,  XIV,  45, 
duty  of  plaintiff  to  avoid  increasing,' 

XrV,  65,  73. 
interest     as     element     of     damage 

allowed,   when,  XIV,  87,  88. 
de  bonis  asportatis,  II,  37,  43,  78. 
defined,  when,  II,  37. 
action  maintainable,  when,  n,  37. 
action  will  not  lie  when,  II,  78. 
not  necessary  to  prove  actual  forcible 
possession  of  property,   II,   43. 


to  goods,  II,  37. 
duty  of  occupier  of  land, 
to  look  out  for  trespasser,  II,  150,  151. 
no  obligation  to  watch  for  and  an- 
ticipate  the  presence  of  tres- 
passer, II,  150. 
railroads  in  some  jurisdictions  re- 
quired to-  keep  a  watch,  II,  151. 
rule     when     there     is     reasonable 
cause  to  believe  trespassers  are 
likely  to  be  present,  II,  150. 
to  trespasser,  II,  147-150. 
to  affirmative  acts,  II,  148,  149. 
attractive  dangers,  II,  150. 
hidden  dangers,  II,  148. 
injury  to  children,  II,  149,  150. 
knowledge  that   persons   were  ac- 
customed to  trespass,  II,  147. 
liability     after     discovering     tres- 
passer, n,  149. 
no  duty  to  keep  premises  in  safe 

condition,   II,   147. 
traps  for  the  purpose  of  harming 

trespasser,  II,  148. 
turntable  cases,  doctrine  of,  II,  149. 
ISO. 
excusable,  II,  39-69. 
accident,  II,  39-43. 
arrest  without  warrant;  11,  64,  65.  See 

also  Arrest, 
defense, 
of  property,  real  and  personal,  11, 

51-53. 
of  self,  II,  48-50. 
of  third  persons,  II,  50-51. 
discipline,  n,  61,  62. 
forcible  entry,  II,  56-58.. 
Judicial  process,  II,   65-69.     See  also 

Process, 
leave  and  license,  II,  44-47.     See  also 

Leave  and  License, 
mistake  does  not  excuse,  43,  44.     See 

also  Mistake, 
necessity  or  public  policy,  II,   59-61. 

See  also  Public  Policy, 
nuisance,    abatement    of,    II,    62-64. 

See  also  Nuisance, 
recaption  of  property,  II,  53-58. 
personal  property,  II,  53-56. 
real  property,  DC,   56-58. 
forms  of,  to  the  person,  II,  14. 
injunction  against, 

"equity   follows   the   law,"   VII,    214. 
grounds  for,  VTE,  47-51. 
mandatory,  VII,  50,  51. 
preliminary,  AHII,  49,  BO. 
title  in  dispute,  VTI,  49-51. 
law_  of,  II,  13-71. 
legal   obligation    to    discontinue,    rests 

upon  trespasser,  XIV,  45. 
liability  of  landlord  for  injury  to  tres- 
passers, VT,  274. 
not  crime,  III,  3. 
of  animals, 
straying  of  domestic  animals,  n,  401- 
403. 
at  common  law,  11,  401. 
liability  for,  II,  395,  401-403. 
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Trespass,    of   animals — Continued. 

statutory  requirements  of  fencing, 
II,   402,  403. 
on  the  case,  I,  138,  139,  374. 
quare  clausum  f regit,  II,  &2. 
replevin  distinguished  from,  II,  74,  75. 
satisfaction    of   judgment    in,    title    to 

property  by,  IV,  25. 
taking,  what  constitutes  a,  in,  II,  74,  75. 
to  land,  II,  8,  9,  34-36,  56-58;  VII,  382, 
383;  XV,  38. 
deflned,  II,  34. 

action     for     damages     for,-   brought 
where  land  is  located,  XII,  75, 
76. 
actionable  per  se,  II,  8. 
"de  minimis  non  curat  lex"  does  not 

apply  to,  II,  35, 
entry  which  causes  trespass,  II,  35. 
forcible  entry,  II,  56-58. 
instances  of,  II,  34-36. 
invasion  of  private  property  as  con- 
stituting, II,  34. 
justified  by  necessity  or  public  policy, 

II,  60,  61. 
law   conclusively  presumes   damage, 

II,  9. 
repossession  of  land,  when  trespass, 
II,  56-58. 
,    superjacent  space,  II,  35,  36. 
unwarrantable  entry,  II,  34. 
use  of  force  not  necessary  to  consti- 
tute, II,  34. 
to  personal  property,  11,  36-38;  VII,  51. 
animals,  beating,  chasing  or  killing, 

II,   36,    37. 
asportation  defined,  II,  37. 
intent,  unlawful,  II,  38. 
Invasion  of  an  established  right,  II, 

38. 
Justified  by  necessity  or  public  policy, 

II,  60,  61. 
laying    hands     on     another's     goods 

whether,  II,  37'. 
nominal  damage  as  constituting,  II, 
37,  38. 
to  property,  II,  34-38,  361. 
to  real    property,    II,    34-36.      See   also 

Trespass,  to  land, 
to  the  person,  II,  14. 
forms  of,  II,  14. 
assault,    II,    14.      See  also  Assault 

and  Battery, 
battery,    II,    14.     See   also   Assault 

and  Battery, 
false  imprisonment,  II,  14.    See  also 
False  Imprisonment, 
justified  by  necessity  or  public  policy, 
II,  59. 
trespasser, 
assumption  of  risk  by,  11,  399,  400. 
can  get  no  title  against  true  owner 
of  property,  XIV,  114. 
trover  distinguished  from,  II,  78-80. 
writs  of,  I,  118,  138. 
Trespass  on  Case,  Action  of,  X,  15,  32, 

45-47,  88. 
commonly  called  case,  X,  45. 


distinctive  features  of  X,  46,  47. 
for  injury, 
to  intangible  thing  which  cannot  be 

object  of  force,  X,  45. 
to  franchise,  X,  45. 
to  reversionary  interest,  X,  42,  45. 
which  was  not  immediate  but  conse- 
quential, X,  45. 
is  used  to  recover  damages  where  in- 
jury   is    not    accompanied    by 
force,  X,  45. 
may  arise  from  conduct  of  defendant, 

X,  45,  46. 
origin  of,  X,  15,  46. 
supplements    actions    of    trespass   and 

trover,  X,  46. 
trespass,  action  of,  and  trover,  action 
of,    distinguished   from,   X,   46, 
47. 
Trespasser, 

crops  sown  by,  V,  319. 
innocent  conversion  and  improvement 

-  by,  IV,  33. 
title  to  property  found  by,  IV,  14. 
as  against  owner  of  soil,  IV,  14. 
title  to  wild  animals  secured  by,  IV,  10, 
11. 
as  between  trespassers,  IV,  10,  11. 
none  against  landowner,  IV,  10. 
willful,  can  acquire  no  title  by  acces- 
sion, IV,   40-43. 
Trial.      See   also   Criminal  Procedure; 

Practice  and  Procedure, 
defined,  in,  259. 
closing  of,  X,  143,  144. 
distinguished  from  procedure,  m,  259. 
must  be  had  in  term  time,  I,  194,  195. 
of  cases  without  jury,  X,  159-163. 
argument  of  counsel  in,  X,  162. 
court,  function  of,  in,  X,  160. 
evidence  in,  X,  160,  161. 

exceptions  to,  X,  160,  161. 
findings  of  law  and  fact  by  court,  X, 

162. 
judgment  on  finding,  X,  162,  163. 
submission  of  proposition  of  law  and 
fact,  X,  161,  162. 
older  modes  of,  I,  105-107. 
taking  case  from  jury,  X,  427,  428. 
Trial  and   Procedure.     See  also  Prac- 
tice and  Procedure, 
constitutional  guaranties  of  due  proc- 
ess of  law,  XI,  259,  260. 
Trial   by   Battle,  I,  105,  109. 
Trial  by  Jury.     See  Jury. 
Trial  by  Ordeal,  I,  106,  116;  XI,  282. 
Triple  Alliance,  between  Austria,  Ger- 
many and  Italy,  XII,  162. 
Tripoli,  Consular  Courts  in,  I,  319. 
Trover,  Action  of,  X,  32,  38,  42-44,  66. 
allegations  in,  X,  66. 
cannot  be  maintained,  when,  X,  43,  44. 
damages    in,    interest    allowed,    when, 

XIV,  87,  88. 
declaration  In,  form  of,  XIV,  721. 
essentials  of,  X,  43,  44. 
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Trover,  Action  of — Continued. 
lies, 
for  conversion  of  plaintiff's  personal 
property  by  defendant,  X,  42,  43. 
when  action  of  trespass  will  not  lie, 
X,  44,  45. 
Object  of  an,  X,  43. 
plaintiff, 
must  show  conversion  by  defendant, 

X,  45. 
need  not  be  sole  owner  of  property, 
X,  44. 
plea  of  not  guilty,  form  of,  XIV,  729. 
presumption  that  property  waa  lawfully 

obtained,  X,  43. 
satisfaction    of   judgment    in,    title    to 

property  by,  IV,  25. 
substance  of  an,  X,  43: 
trespass    on    case,    action    of,    distin- 
guished from,  X,  46,  47. 
Trover  and  Conversion, 
actions  for  wrongful  taking  of  personal 
property,  II.  73;  XV,  33. 
detinue,  II,  73.     See  also  Detinue, 
replevin,  II,  73.     See  also  Beplevin. 
trespass  de  bonis  asportatls,   II,  73. 
See    also    Trespass,    de    bjjnis 
asportatis. 
conversion, 
defined,  II,  77,  110;  XV,  34. 
absolute   ownership    in   plaintiff  not 

essential  to,  II,  84. 
act  of,  nature  of,  II,   81,  82. 

assertion  of  ownership  or  title,  II, 

81,  94. 
control  or  dominion  over  property, 

II,  81,  82. 
evidence  of,  II,  81,  82. 
examples,  II,  81. 
"converted  to  his  own  use,"  meaning 
of,  II,  77,  78. 
evidence  of  intent  in,  II,  88-92. 
good  faith  will  not  excuse,  II,  92,  108. 
in  conditional  sales,  II,   99-102.      See 

also   Conditional  Sales, 
intent  in,  II,  88-92.     See  also  Intent, 
introduction  and  definition  of,  II,  73- 

80. 
nature  of,  II,  81-98. 

plaintiff's  right  in  the  property,  II, 

84-88. 
possession  or  right  of  possession, 
n,  85-88. 
to   constitute,    there   must   be   some 
repudiation  of  plaintiff's  right 
to  property,  II,  78;  79. 
transactions  in  the  course  of  business 

when,  II,   107-111. 
vesting  of  title  of  property  converted, 
II,  97,  98. 
at  common  law,  II,   97. 
election  of  remedy,  II,  97,  98. 
replevin,  right  to,  II,  97,  98. 
value  of  goods,  II,  97. 
modern  rules,  II,   98. 
wrongful   taking  or  exercise   of  do- 
minion over  property,  II,  83,  93. 
examples,  II,   83. 


not  confined  to  taklngr  by  force,  U,' 
83. 
trover,  11,  75-77. 
defined,  II,  76,  77. 
action  of,  for  conversion,  11,  75-77. 
allegations,  n,  76,  77. 
by  bailee,  II,  84,  85. 
demand  and  refusal,  II,  92-97.    Seo 

also  Demand  and  Refusal, 
property  in  the  plaintiff  necessary 

to,  n,  77. 
wrongful  conversion  by  defendant, 
necessary  for,  II,  77. 
distinction  between  trespass  and,  II, 

78-80.   - 
history  of,  U,  75-77. 
lessee    may    maintain,    against    one 
who  has  converted  property,  IL 
84,  85. 
example  of,  n,  86. 
property  for  which  action  of,  will  lie, 
II,  83,  84. 

Trust, 

breach  of,  by  administrator  or  executor, 

VI,  165. 
creation  of,  by  relation  of  guardian  and 

ward,  VI,  192,  198. 

Trust  Companies, 

defined,  IX,  431,  432. 

as  distinguished  from  national  banks, 

rx,  432.' 
power  of,  to.  act  as  trustee,  IX,  133,  134, 

431. 
rights  and  liabilities  of,  IX,  456,  457. 

Trust  Fund  Theory, 

in  regard  to  debts  of  corporation,  DC, 

267,  268. 
of    corporate    assets,    for    payment    of 

debts,  IX,  263-265,  266. 

Trustee, 

defined,  VII,  229. 

absolute  owner  trust  property,  VII,  352. 
acceptance  by, 
by  acts,  VII,  311. 
by  written  statement,  VII,  310. 
disclaimer  of,  VTI,  311. 
relates  back  of  date  of  creation  of 
trust,  VII,  311. 
necessary  to  fasten  trust  duties,  VII, 

310. 
oral  assent,  VII,  311. 
presumption  of,  VII,  310. 
evidence  of,  VTI,  310. 
lapse  of  time  as,  VII,  310. 
actions  against,  VII,  99,  107. 
appointment  of  receiver,  VII,  107. 
by  beneficiary,  VH,  99. 
alien  as,  VII,  307. 

appointment  of,  vrt,  133,  261,  309,  310. 
as  beneficifiry,  VII,  343. 
as  buyer  at  sale  of  trust  property.  VTI. 

316. 
attachment   of  property  held   by,    not 

allowed,  X,  435. 
bank  receiving  bonds  on  deposit,  VTI, 
237. 
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Trustee — Continued. 
bankrupt  as,  VII,  308. 
bond  of,  Vn,   311-313. 
breach  of  trust  by,  VII,  65." 
burden  of  the  trust  falls  on,  Vn,  349. 
cannot  substitute  another  in  his  place, 

VII,  239. 
compensation  of,  for  services,  VII,  132, 

133,  322,  332-334. 
contribution  of  co-trustees,  Vn,  339. 
conveyances  by,  VII,  129. 
corporation  as,  VII,  261,  308. 
creditor's  bill  against,   VII,   122. 
custody  of  the  trust  property,  vn,  131, 

132,  323,  324. 
debts,  alienation  and  liability  for,  VII, 

122,  123. 
disability  of  infant  to  be,  III,  408. 
duties  of,  vn,  130-132,  321-332. 
not, 
to  delegate  the  performance  of  dis- 
cretionary duties,  vn,  321. 
to  make   profits   out   of   the   trust, 

VII,  322. 
to  purchase  interests  in  trust  prop- 
erty, VII,  323. 
to  purchase    trust    property,    VII, 

322,  323. 
to  use  trust  funds,  VII,  322. 
performance  of  duties  by  trustee,  VII, 

238. 
to  account  to  beneficiary,  Vn,  65,  99, 
329-332.      See   also  Accounting, 
to  act  in  good  faith,  VII,  132. 
to  collect  all  debts   due  trust  prop- 
erty, vn,   323. 
to  execute  the  trust,  Vn,  321. 
to  give  information  and  account,'  VII, 
329-332. 
principal  and  income,  Vn,  329. 
trust  funds,  how  invested,  VII,  329. 
to  invest   trust   funds,    VII,    324-328. 
See   also  Investment  Of   Trust 
Funds, 
to  keep    records    of    administration, 

vn,  132,  329. 
to  possession    and    control    of    trust 
property,  VII,  323,  324,  328,  329. 
active  trust,  possession  must  be  in 

trustee,  Vn,  328. 
passive  trust,  possession  In  bene- 
ficiary, VII,  328. 
to  the  beneficiary,  Vn,  321. 
to  use    reasonable    care    in    keeping 

property,  VII.  324. 
under  express  trusts,  VII,  130-132. 
essential  to  a  trust,  VII,  306. 
execution  against,  VII,  122. 
executor,  duties  of,  VII,  241. 
following  of  trust  property,   VH,    129, 

357-360. 
funds  held  by,  not  subject  to  garnish- 
ment, X,  479,  480. 
holder  of  legal  title,  VTI,  238,  252. 
In  bankruptcy,  XII,  323,  337-342. 
accounts  and  papers  of,  XII,  341. 
appointment  of,  Xn,  337,  338. 
by  creditors  of  bankrupt,  XII,  337. 


by  court  provided  creditors  do  not 
appoint,    xn,   338. 
arbitration  of  controversies  by,  xn, 

328. 
bonds    of,    xn,    341,    342.      See    also 

Bonds, 
compensation  of,  XII,  340,  341. 
court  may  withhold   compensation 
of  trustee  removed  for  cause, 
xn,  340,  341. 
in  event  estate  is  administered  by 
more    than    one    trustee,    XII, 
340. 
compromises  by,  Xn,  328. 
death  of  trustee  does  not  abate  suit 
he  is  prosecuting  or  defending, 
xn,  338.    . 
duty  of, 
to 
account  and  pay  over  all  interest 

received  by  them,  Xn,  338. 
collect  and  reduce  to  money  prop- 
erty of  estate,  XII,  338. 
deposit  money  received  by  them, 

xn,    338. 
disburse  money  only  by  check  or 

draft,  XII,  339. 
furnish  information  regarding  es- 
tate, xn,  339. 
lay     before      creditors      detailed 
statement     of     administration, 
XII,  S39. 
make  final  accounts  and  reports, 

xn,  339. 
pay  dividends,  Xn,  339. 
■report  to  court  condition  of  es- 
tate, XII,  339. 
set  apart  bankrupt's  exemptions, 
XII,  339. 
joint  trustee,  XII,  338. 
offenses  by,  against  bankruptcy  law, 
xn,  330. 
punishment  of,  xn,  330. 
preferences  may  be  avoided  by,  XII, 

355. 
qualifications  of,  Xn,  338. 
reference  of  case  to,  XII,  323. 
removal  of,  Xn,   338. 
title  to  property  vests  in,  xn,  364. 
writs  of  error  by,  Xn,  328. 
incapacity  of,  Vn,  319. 
infant  may  be  a,  VII,  308. 
ordinarily   equity   will   remove,    VII, 
308. 
insane  person  may  be,  VTt,  308. 
instrument    to    create    a    trust    under 

Statute  of  Frauds,  VII,  248. 
legal  owner  of  subject  of  trust,  Vn,  238. 
liabilities  of,  VII,  334,  335,  336. 

for   acts    and    omissions    of   his    co- 
trustees  and  agents,   VII,    338, 
339. 
for  his  own  acts  or  omissions,  vn, 
334-338. 
arising  from  contract,  VII,  334. 
executory  contracts  cannot  bind 
beneficiaries   conclusively,   vn, 
338. 
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Trustee,  liabilities  of — Continued. 

arisingr  from  misconduct,  VII,  334, 
335,  337. 
acts  not  authorized  by  trust  in- 
strument, vn,  337. 
conversion   of    trust   funds,    VII, 

337. 
misconduct  may  be   excused  by 
beneficiary,  VH,  337. 
arising  from  negligrenoe,  VII,  334- 

336. 
improper  securities,  VII,  335. 
negligence  may  be  excused  by  bene- 
ficiary, vn,  337. 
personally  for  damages  to  benefi- 
ciary, vn,  335. 
to  persons  other  than  beneficiary, 
VII,  336. 
measure  of  damages  for  misconduct 
and  negligence,  Vn,  337. 
liable  to  beneficiary,  VII,  326-328. 
lien  of,  on  trust  property,  VII,  332. 
married  woman  may  be  a,  VII,  307. 
may  bring  suit  to  obtain  interpretation, 

vn,  130. 
negative  duties  of,  VII,  321-323. 
non-resident  as,  VII,  307. 
not  an  insurer,  VII,  131. 
not  named,  court  will  supply,  VII,  244. 
one  appointed  by  court  as,  VII,  263. 
owes  a  duty  to  use  care,  VH,  238. 
payment  by,  VEI,  272,  273. 
powers  of,  VII,  313-320. 
classified,  VII,  313. 
delegation   of,    by    trustee    not    per- 
mitted, vn,  319,  320. 
discretionary  powers,  vn,  319. 
matters  of  mere  routine,  VH,  320. 
discretionary,  VII,  313,  319. 
may   be    exercised    at   the   will   of 

trustee,  VH,  313. 
may  lapse  and  fail,  VII,  313. 
express,  VH,  313-317. 

of  investment,  VH,  131,  317. 

to  fill  vacancies  in  trusteeship,  VH, 

317. 
to  lease  VH,  317. 

to  mortgage    the    trust    property, 
vn,  317. 
conferred  by  order  of  court,  VII, 

317. 
conferred  by  settler,  VII,  317. 
unauthorized         mortgage         to 
which  beneficiary  consents,  VII, 
317. 
to  sell  trust  property,  VII,  315,  316. 
conferred  by  order  of  court,  VII, 

315. 
conferred  by  settler,  Vn,  315. 
consent    of    beneficiaries,    when, 

VII,  316. 
does    not   include    power   of   ex- 
change, VII,  316. 
presumption  in  favor  of  validity 

of  sale,  VII,  316. 
tainted  with  fraud,  Vn,  316. 
general,  VH,  313-315. 
process,  X,  474. 


quasi-trustees,  VII,  133,  134. 
reimbursement  of,  Vn,  132,  332,  349. 
removal  of,  VII,  133,  308,  339-341. 
Incapacity  of  trustee  on  account  of 

illness,  VII,  340. 
Interests   of  trustee   and  beneficiary 

hostile,  VII,  341. 
involuntary  removal,  VII,  340,  341. 
resignation  of  trustee,  VTI,  339,  340. 
acting  without  compensation,  VII, 

339. 
with  compensation,  VII,  339,  340. 
responsible  to  court  of  equity.   VII. 

241. 
right  of  removal  vested   by  settlor, 

VII,  340. 
trustee  with  compensation  cannot  re- 
sign, VII,  340. 
voluntary  removal,  VTIi  339,  340. 
rights  of,  VII,  132,  133,  332-334,  349. 
rules  governing,  VI,  4. 
same  person  may  be  executor  and,  VII. 

241. 
state  may  be  a,  VII,  307. 
remedy    of    beneficiary    by    petition, 
VII,  307. 
trust  will  not  fail  for  want  of,  VII,  308. 

309. 
who  may  be  a,  VII,  308. 
Trustor,   defined,   VTI,    229.       See   also 

Settlor. 
Trusts,  XV,  280.     See  Monopolies, 
defined,  VII,  229. 
American   system  of,   VII,    236. 
assumption  by  equity  of,  Vn,  231-233. 
classes  of,  VII,  120-122,  243,  244. 
constructive,  VII,  243.     See  also  Con- 
structive Trusts, 
creation  of,  VIIj  350. 
creation  of  trust  right  in  property,  XII. 

41,  42. 

depends  upon  law  of  situs  of  property, 

XII,  41. 
distinguished  from  other  relationship, 

vn,    237-242. 
essential  elements  of,  VII,  306,  307. 
estate  '  upon     condition     distinguished 

from,  V,  175. 
ex  maleflcio.     See  Constructive  Trusts, 
executory,  rule  of  Shelley's  Case  does 

not  apply,  V,  94. 
express,  creation  of,  VII,  243-261;  XII, 

42.  See  also  Express  Trusts, 
failure  of  trustee  to  give  bond,  VTI,  313. 
fldei  commissum,  VII,  233. 
following  the  trust  property,  VII,  129 

357-361. 
for  an  indefinite  period  void,  V,  211,  212. 
for  an  unincorporated  association.  VII 

344. 
for  animals  allowed  In  some  cases,  VII. 

344. 
for  erection  and  repair  of  monuments, 

VII,  344,  345. 
for  sale  of  property  may  be  assailable 

as  perpetuity,  V,  230. 
for  the  accumulation  of  rents,  V,  202. 
for  the  saying  of  masses,  VII,  345. 
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Trusts — Continuei. 

fraud,    non-disclosure    by    fiduciaries, 

VII,  168,  169. 
ireneral,  in  early  law,  VII,  233,  234. 
history  of,  VII,  230-233. 
imply  a  fiduciary  relation,  VII,  239. 
industrial    combinations    distinguished 

from,  VII,  230. 
in     early     Bnglish     equity    procedure, 

VII,  4. 
introduction  and  history  of,  VII,  229- 

236. 
known  before  the  Statute  of  Uses,  VII, 

233. 
law  of  the  forum  applied  to,  XII,.  42,  43. 
not  known  to  systems  of  law  other  than 

English,  VII,  233. 
Of  personal  property  created  by  parol, 

VII,  247. 
origin  of,  VII,  230-233. 
parties  to,  VII,  122. 
private,  VII,  123,  124,  282-296. 
property  of,  VII,  307. 
public,  VII,  282. 
purposes   for  which,    may  be   created, 

VII,  121,  122,  282-305.     See  also 
Purposes,  for  which  trust  may 

resulting,  VII,  243;  XII,  42.  See  also 
Resulting  Trust. 

right  to  the  beneficial  enjoyment  of 
property  of  which  legal  right  is 
in  another,  VII,  229. 

special,  in  early  law,  VII,  233,  234. 

Statute  of  Uses  enacted  to  remedy  evils 
of,  VII,  234. 
effect  of,  VII,   235,   236. 
provisions  of,  VII,  234,  235. 

subject  matter  of,  VII,  237. 

survive  the  Statute  of  Uses,  when,  V, 
134,  135. 

technical  use  of  the  word,  Vn,  230. 

to  preserve  contingent  remainders,  V, 
163. 

"to  use  of,"  VII,  230,  231. 

uses  and  trusts  which  survive  the 
Statute  of  Uses,  VII,  236. 

uses  distinguished  from,  VII,  233,  234. 

voidable,  VII,  247. 

will  not  fail  for  want  of  trustee,  VII, 
308,  309. 

Trusts  and  Trustees, 

appointment  of  receiver  to  supplant 
trustee,  IX,  464. 

cestui's  lien  where  trustee  has  parted 
with  legal  title  to  property  to 
purchaser  for  value  without  no- 
tice, IV,  153. 

cestui  que  trust  may  transfer  his  in- 
terest  by   equitable   mortgage, 

VIII,  305. 
declaration  of  trust, 

distinguished  from  gift,  IV,  59. 
in  personalty,  form  of,  XIV,  663,  664. 
in  realty,  form  of,  XIV,  664,  665. 
•  deed  to  partnership  in  the  name  of  one 
of  the  partners,  IX,  329. 
deeds  of  trust,  trustee  In,  VIII,  311,  314. 


deposits  in  the  name  of  trustee,  IX,  444, 

directors  of  corporations  regarded  as 
trustees,  IX,  176,  177. 

enforcement  of  trust,  I,  134,  135. 

equitable  rules  governing,  I,  147. 

execution  of  trusts,  I,  333. 

indorsement  of  note  constituting  in- 
dorsee trustee  for  third  party, 

VIII,  100,  101. 

money  held  by  agent  practically  as 
trustee,  IV,  245. 

no  trust  relation  created  between  cred- 
itors and  stockholders,  IX,  270. 

position  of  mortgagee  analogous  to 
that  of  a  trustee,  VIII;  289. 

power  of  a  corporatton  to  act  as  trus- 
tee, IX,  133,  134. 

purchaser  of  land  from  trustee  with- 
out notice  of  trust,  vendee's 
lien  for  amount  paid,  rv,  153. 

remedies  in  equity  over  matters  In- 
volving trust  relation,  IX,  382. 

securities  in  hands  of  surety  create  an 
express  trust,  VIII,  278,  279. 

Statute  of  Uses,  I,  146,  147. 

trust  companies  may  act  as  trustees, 

IX,  133,  134,  431. 

trust  deed,  form  of,  XIV,  634,  636. 
trust    fund    misappropriated,    right    of 
surety  to  follow,  VIII,  217,  218. 
trustee, 
cannot     delegate    his     authority     to 

agent,  IV,   176. 
cannot  purchase  at  sale  of  mortgage 
with  power  of  sale,  VIII,  417, 
418. 
confusion  of  trust  funds  by,  follow- 
ing of,  IV,  49-53. 
as  against  general  creditors,  IV,  51, 

52. 
as  between   innocent  contributors, 

IV,  52,  53. 
as  between  trustee  and  beneficial 

owner,  IV,  50,  51. 
as  between  two  cestuis  que  trust- 

ent,  IV,   53. 
deposits  and  withdrawals,  IV,  50. 
in  equity,  IV,  49,  50. 
presumption  against  trustee,  IV,  51. 
wrongdoer    must    distinguish;    be- 
tween  his    property    and    that 
trust  property,  IV,  50. 
insurable  interest  of,  XIV,  133. 
liable  only  for  crassa  negligentia,  IV, 

194. 
lien  of,-  on  trust  property  for  expense, 

IV,  153,  154. 
under  the  common  law,  IV,  382. 
unpaid  subscriptions  as  a  trust  fund, 
IX,  271. 
Tunis,  Consular  Courts  In,  I,  319. 
Tunnel  Rights, 
in  mining,  VI,   458,  459. 
provisions  of  United  States  Revised 

Statutes  respecting,  VI,  458. 
regulations    of   United    States    Land 
Department  respecting,  VI,  459. 


810 


INDEX 


289 


Tunnet    Rights,   In   mining — Continued. 
tunnel  proprietors, 
acquire  no  rights  In  blind  veins,  VI, 

459. 
must  give  notice,  VI,  459. 
recording  necessary  by,  VI,  459. 
tuipnel  site  cannot  be  patented,  VI, 
459. 
Turkey,  Consular  Courts  in,  I,  319. 
Turnpike  Company,  < 

change  of  charter  released  subscriber 

from  his  contract,  IX,  96,  97. 
power  of  eminent  domain  vested  In,  IX, 

103. 
Turnpikes,  regulation  of,  XIII,  3. 
Turntable  Cases, 
doctrine  of,  II,  149,  150. 
Twelfth  Amendment,  XI,  52,  601. 

Ultimate   Facts,  X,   211,   214,   218,  219, 

246,  283,  284,  287,  288,  405. 
determination  of,  X,  288,  405. 
by  rules  of  pleading,  X,  288. 
evidential  facts  distinguished  from,  X, 

284. 
in  equity,  X,  211,  214,  218,  219,  246. 
legal    tribunals    determine    what    evi- 
dence of,  is  required,  X,  287. 
Ultra  Vires, 

definition  of,  IX,  145,  146. 
acquisition  of  property,  when,  IX,  148- 

152. 
act  of  life  insurance  company  in  con- 
tributing   to    campaign    fund, 
IX,  190,  191. 
acts,  IX,  142,  143. 

acts  of  directors,  IX,  188,  255,  256,  259. 
liability  of  directors  for,  IX,   188. 
right   of   stockholder  to    sue   to   re- 
strain, IX,   255,  256. 
stockholder  cannot  ratify,  IX,  259. 
contracts,  I,  477;  IX,  160,  161-163. 
party    who    benefited   under,    cannot 

question  validity  of,  IX,  160. 
rescission  of,  IX,  161-163. 
contracts    of    municipality,    XIII,    191, 

192,  193. 
conveyance     by     private     corporation 

passes  title,  IX,  152. 
corporation  held  liable  for  torts  arising 

out  of  action,  IX,  167,  168. 
distinguished  from   illegality,   IX,   146, 

147. 
doctrine  of, 
cases  illustrating,  IX,  120-123. 
development  of  the,  IX,  147,  148,  163. 
sovereign  state  alone  may  raise  the 

question,   IX,    147,   163. 
treated  as  illegal  acts,  IX,  147. 
treated  as  void,  IX,  147. 
does  not  apply  to  torts  of  banking 

corporations,  IX,  442. 
modern  tendencies,  IX,  163,  164. 
every  ultra  vires  act  will  not  forfeit 
corporate  charter,  DC,  281. 


executed   contracts,    IX,   165,    166,    160, 
161. 
of  corporations,  IX,  156,  156. 
court  Will  not  interfere  when  fully 
executed    by   parties,    IX,    155, 
156. 
distinction  between  want  of  power 
and  abuse  of  power,   IX,    160, 
161. 
doctrine  of  estoppel  applied  to,  IX, 
161. 
executory  contracts,  IX,  152-165. 
of  corporations,  IX,   152-165. 
cannot  recover  damages  for  breach 

of,  IX,  154,  155. 
may  not  have  specific  performance 

of,  IX,  153,  154. 
reasons    why    corporation    cannot 
sue  or  be  sued  upon,  IX,  154, 
155. 
lease  by  ferry  company  of  one  of  its 

boats,  IX,  122. 
Lord  Justice  Buckley's  views,  IX,  120. 
mortmain  doctrine,  IX,  151,  152. 
national  banks  may  retain  possession 

of  bonds,  IX,  441. 
partially  executed  contracts,  IX,   156- 

161. 
railroad    operating    a    hotel    In    what 

cases,  IX,  121,  122. 
transactions  of  corporations,  IX,  145- 

164. 
transfer  of  property  by  corporations, 
IX,  152. 

Unauthorized  Trusts,  VII,  286,  287. 

Unconstitutional  Laws.  See  also 
Statutes. 

act  of  Parliament  cannot  be  unconsU- 
tutional,  XI,  13. 

conditions  under  which  statute  will  be 
declared  unconstitutional.  XI. 
74. 

conditions  under  which,  will  be  en- 
forced as  valid  laws,  XI,  76. 

effect  of,  XI,  78-80. 

English  laws  declared  unconstitutional 
when  contrary  to  immemorial 
custom,  XI,  13,  14. 

in  part,  XI,  76,  77. 

legislative  act  not  to  oppugn  a  consti- 
tutional principle,  XI,  69. 

power  of  courts  to  declare  laws  uncon- 
stitutional, XI,  64-81. 

statute  to  be  valid  must  conform  to 
constitution,  XI,  69,  70. 

"unconstitutional,"  as  applied  in 
United  States  and  England.  XI. 
66. 

Underflow, 

defined,  VI,  333. 

disturbance  of  sub-surface  flow,  reme- 
dies for,  VI,  334. 

land  made  productive  by  use  and  en- 
joyment of,  protected,  VI,  334. 

of  natural  streams  in  arid  regions.  VI 
333. 

percolation  distinguished  from,  VI,  336. 
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U  nderflow — Continued. 

seepage  waters  distinguished  from,  VI, 

337. 
"waters  of,  subject  to  appropriation  for 

beneficial  use,  VI,  333,  334. 
Underground   Streams,  VI,   331,   335. 
■"developed"  waters,  VI,  335. 
not  a  tributary  to  the  main  stream,  VI, 

335. 
"waters  of,  subject  to  appropriation,  VI, 

334. 
which   are   entirely   subterranean,   VI, 

334. 
which  form  part  of  the  surface  streams, 

VI,  334. 

Underwriting,  of  subscription  contract, 
IX,  99. 

Undisclosed  Principal, 
agent, 

authority  of,  acting  for,  rV,  247. 
contracts  of,   on  behalf  of,  IV,   249, 
250. 
agent,  liability  of,  personally,  IV, 

250,  251,  262. 
liability   of   third  persons   on,    IV, 

266,  267. 
principal  when   discovered   at   op- 
tion of  third  party  may  be  held 
liable,  IV,  250,  262. 
Undue  Influence, 
defined,  I,  417. 

as  ground  for  equitable  relief,  VTI,  172. 
«quitable  doctrine  of,  VL,  391. 
execution  of  will  by,  VI,  75,  78-81. 
in  contract,  I,  396,  416-419. 

ground  for  avoiding  contract,  I,  402. 
may  render  one  of  the  parties  incapa- 
ble, I,  416,  417. 
presumption   of  presence   of,   I,    417, 
418. 
obligation  secured  by,  VII,  390. 
^resumption, 

that   fiduciary   relationship    created, 

when,  VI,  80. 
that  testator  acted  as  a  free  agent, 
when,  VI,  79. 
Tight  to  rescind  for,  I,  419. 
Unenforclble    Contracts,   I,    372. 
Unfair   Competition,    II,    332-335;    XII, 

481,  482,  504,  505,  521-562. 
■defined,  Xn,  481,  524,  525,  528. 
accounting  of  profits  in,  XII,  554-556. 
See  also  Profits,  accounting  of. 
actions  for, 

federal    registration    of    trademarks, 
effect  of,  on,  XII,  556-562. 
J^merican   courts  first  to  adopt   term, 

XII,  527. 
as  to 

intellectual  products,  XII,  548,  549. 
physical  products,  XII,  548,  649. 
color,    similarity   of,    as,    XII,    532-534. 

See  also  Color,  similarity  of. 
configuration,  similarity  of,  as,  XII,  532- 
535.      See    also    Configuration, 
similarity  of. 


damages  for,  XII,  545,  547,  549,  653,  654. 
See  also  Damages,   in  actions 
for  unfair  competition, 
defenses  in  cases  of,  XII,  550-553.    See 
also   Defenses,    in    actions    for 
unfair  competition, 
diversion  of  trade  by  false  representa- 
tions, XII,  524,  525. 
doctrine  of,  Xn,  527-529,  552. 
fair,  II,  330-355. 
fraud,  iproving  of,  xn,  646,  547. 
fraudulent  intent  or  actual  deception, 

evidence  of,  XII,  637,  538. 
injunction   in   cases   of,  XII,   634,   545, 

546,  549,  550. 
intent  to  deceive,  XII,  504,  505. 
interference, 
with  plaintiff's  salesmen  as,  XII,  544, 
545. 
actual  and  punitive  damages,  XII, 

545. 
In  equity,  Xn,  545. 
persuasion,  effect  of,  XII,  545. 
law  of, 
an  outgrowth  of  law  of  trademarks, 

XII,  526. 
basis  of,  XII,  527. 
establishment  of,  Xn,  627-529. 
purpose  of, 
to 
protect    consuming    public    from 
deception,        imposition        and 
fraud,  XII,  527. 
protect    good-will     of     business, 

xn,  627. 
restrain  and  punish  trader  who  is 
competing    by    unfair    means, 
XII,  527. 
social  necessity  for,  XII,  527. 
local  use, 
as  affecting  plaintiff's  right,  XH,  531, 

532. 
where  defendant  has  located  in  near 
vicinity  of  plaintiff,  XII,  532. 
mediums  of, 
advertising  circulars  as,  Xn,  535,  536. 
cartons  as,  XII,  542. 
labels  as,  XII,  539-542. 
merchandise-delivery    wagons,     XII, 

548. 
signs  as,  XII,  535. 
trade  union  labels  as,  XII,  542-544. 
vehicles  of  rival  bus  company,  JCtl, 
547. 
natural  limitations  on,  XIII,  6-11. 
refilling   of   distinctive    containers    as, 
XII,  546. 
fraud,  burden  of  proof  of,  in,  Xn,  546. 
injunction  for,  XII,  646. 
relationship  of  good-will  to,  XII,   521- 

525. 
remedies  for,  XII,  549,  550. 
resemblance,  weighing  of,  XII,  636-539, 
541. 
assumed  point  of  view  of  purchasing 

public,  XII,   536. 
by  visual  inspection  and  comparison, 
XII,  538. 
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Unfair       Competition,       resemblance, 

-weighing    ot— Continued. 
expert  testimony  not  admissible   to 

explain    non-technical     words, 

XII,  538. 
eye  of  court  ultimate  Judgfi.  XII,  538. 
"get-up  of  an  article"  defined,  XII, 

637. 
in  trademark  cases,  XII,  536. 
Lord  Herschell's  view  on,  XII,  537, 

538. 
resemblances  such  as  are  lilcely  to 

mislead  customer,  XII,  537. 
rules  of,  XII,  536-539. 
test  of  resemblance,  application  of, 

XII,  541. 
right  of  trader  to  fair  competition,  XII, 

524. 
scope  and  range  of,  XII,  526,  528,  529. 

in  tort  cases,  XII,  528,  529. 
-"secondary  meanings,"  > 
defined,  XII,  53(K  531. 
element  of  time  in  establishment  of 

right,  XII,  530,  531. 
locality  of  use  as  affecting  right,  XII, 

531,  532. 
substitution  in  sale  of  competing  ar- 
ticle of  commerce  as,  XII,  545, 

646.     See  also  Substitution,  in 

sale    of    competing    article    of 

commerce, 
term, 
first  uses  of  the,  XII,  627. 
"passing  off"   in  Bnglish  cases  and 

"concurrence       deloyale"       in 

French    cases    equivalent    to, 

XII,  526. 
time,  element  of,  in  establishment  of 

plaintiff's  right,  XII,  530,  531. 
In  cases  where  word  is  incapable  of 

becoming  a  valid  maric,  XII,  531. 
trademarlcs, 
as  one  branch  of  law  of,  XII,  481. 
distinguished  from.  XII,  481. 
unclean  hands,  doctone  of,  applied  in, 

XII,  550. 

Uniform  Laws,  XI,  86,  87.  See  also  ref- 
erences under  Negotiable  In- 
struments Law,  Sales  Act,  Bills 
of  Lading  Act,  Warehouse. 

Bills  of  Exchange  Act,  England,  VIII, 
9,  42. 

of  bills  and  notes,  Vni,  9-11. 

Unilateral  Contracts,  defined,  I,  371. 

United  States, 

'actions  against,  XIII,  369,  370. 

as  party  to  action,  I,  283,  305,  478. 

Congress  of.    See  Congress. 

Constitution  of.  See  Constitution  of 
United  States. 

Department  of  State.  See  Department 
of  State. 

Department  of  Treasury.  See  Depart- 
ment of  Treasury. 

Department  of  War.  See  Department 
of  War. 


government  of,  may  subscribe  to  stock 

in  private  corporation,  IX,  78. 
House  of  Representatives.     See  House 

of  Representatives, 
liability  of  the,  for  acts  of  officers,  XIII,. 

369,  370. 
power  of,  I,  477. 
property  and  instrumentalities  of,  XI, 

403-405. 
relation   between   the    Union   and    the 

states,  XI,  83-114. 
Senate.    See  Senate. 
Supreme  Court.    See  Supreme  Court  of 

the  United  States. 
United    States    Courts.      See    Federal 

Courts  and  under  name  of  the 

particular  court. 
United    States   Courts  for   China,   ap- 
peals from  Consular  Courts,  I, 

320,  322. 

United   States   Supreme    Court, 
Jurisdiction  of,  X,  591,  592. 
in  admiralty,  X,  691. 
to  issue  writs, 
affecting  ambassadors,  consuls,  and 

public  ministers,  X,  591. 
in  aid  of  Jurisdiction,  X,  592. 
of  mandamus,  X,  594. 
of  prohibition  to  district  courts,  X, 
591. 

Unlawful    Assembly,    defined,    m,    77; 
XV,  101. 

Unpaid    Subscriptions,    IX,    270-272. 
Unpublished  Works, 
common  law  right,  in  XII,  454. 
copyright  in,  XII,  454,  462,  463. 
statutory  protection  of,  XII,  462,  463. 
Unwritten     Law,     common     law     and 

equity,  III,  343,  344. 
Usage,  proof  of,  I,  628,  529. 
Uses,   V,    126-135;   XV,    275.     See  also 

Trusts, 
defined,  VII,  199. 
advantages  of,  VII,  231. 
as  an  attack  on  feudal  system,  V,  130. 
cestui  que  use,  V,  126,  127,  130;  VII,  231; 

XV,  276. 
consideration  for  grant,  V,  127-130. 
creation  of,  VII,  231,  232. 
example  of  a  use,  V,  126. 
feoffee  to,  the  legal  owner,  V,  126;  VII, 

231. 
in  early  English  equity  procedure,  VII, 

4. 
introduction  of,  into  teudal  system,  V, 

130. 
invention  of,  VII,  119. 
not  subject  to  dower  or  curtesy,  VII, 

231. 
origin  of,  V,  126-130. 
predecessor    to    the    modern    passive 

trust,  VII,  283. 
rules  of  equity  applied  to,  VII,  232. 
shifting  or  springing  use,  V,  182. 
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Uses — Continued. 

Statute  of,  I,  146,  147;  V,  130-134;  VH, 

234-236. 
system  of, 
inconveniences  and  fraud  arose  fronx, 

V,  127. 
resorted  to  during^  civil  wars,  V,  126. 
trust  distinguished  from,  VII,  233,,  234. 
trusts  survive  the  Statute  of  Uses,  V, 

134,  135. 
use  on  a  use,  V,  134. 
uses    and    trusts    which    survived    the 

Statute  of  Uses,  VII,  236. 
Usury,  I,   483,  484;  VIII,  127,  142;   IX, 
175;  XI,  300;  XII,  62,  63;  XIV, 
14. 
Utility, 

of     Invention,     according     to     United 

States  patent  law,  XII,  412-416. 

burden  upon  defendant  to  prove  want 

of  utility,  XII,  419. 
comparative     utility     between     ma- 
chines or  processes,  XII,  413. 
examples  of  inventions  which  are  not 

useful,  XII,  412. 
extent  of  the,  immaterial,  XII,  416. 
inventions  injurious  to  morals,  health 
or  good  order,  as  affecting,  xn, 
41^-416. 
questions  of,   difficulty  of,   on  paper 

patents,  XII,  416. 
"useful"  explained,  XII,  412,  413. 
Vacancy, 

of  premises,  effect  of,  on  policy  of  fire 
insurance,  XIV,  223-226. 
"be  or  become,"  term  as  used  con- 
strued, XIV,  225. 
by   removal   of   owner   or   occupant, 

term  construed,  XIV,  225. 
ten    days'    vacancy    provision,    XIV, 

224. 
unoccupied,  defined,  XIV,  225. 
vacant,  defined,  XIV,  225. 
"vacant  or  unoccupied,"  clause  con- 
strued, XIV,  225,  226. 
"whether  intended  for  occupancy  by 
owner  or  tenant,"  clause  con- 
strued, XIV,  224. 
Vaccination,  justification  under  police 

power,  XI,  295. 
Vagrancy,  XI,  294;  Xm,  218. 
Value,  ' 

certainty  as  to,  in  pleadings,  X,  86. 
expert  opinion  as  to,   of  piece  of  real 

property,  X,  355. 
holder    in    due    course    must    become 
holder  of  bill  or  note  for,  VIII, 
106. 
rule    as    to,    in    measure    of    damages, 
XIV,  76-82. 
difference  between  contract  price  and 

market  price  rule,  XIV,  80. 
evidence  to  establish  value,  XIV,  77- 
82. 
direct  evidence,  XIV,  82. 
opinion  of  witnesses,  XIV,  82. 


proof  of  value,  XIV,  80-82. 
what  is  admitted,  XIV,  77-79. 
for  conversion,  XIV,  76-79. 
highest  intermediate  value,  when, 

XIV,  76,  77. 
highest  market  value,  when,  XIV, 

76. 
of  stocks,  Xrv,  76,  77. 
where   there   is   no   market   value, 
xrv,  77-79. 
highest    intermediate    value,    when, 

XIV,   76,  77. 
highest  market  value,  when,  XIV,  76. 
market  value,  XIV,  76,  80,  81. 
proof  of,  XIV,  80,  81. 
when,  xrv,  76. 
nominal    damages    recovered,    when, 

xrv,  81. 
where  painting  destroyed, 
of   special   value    to    owner  alone, 

xrv,  79. 
was  a  libel,  Xrv,  79. 
where    property    converted    or    de- 
stroyed was  nuisance,  XIV,  79. 
where  property  has, 
artificial  value,  XIV,  79,  81. 
a    special    value    to    owner    alone, 

xrv,  77,  79. 
no  market  value,  XIV,  77-79. 
testimony  of  an  ordinary  witness  as  to, 
in  certain  lines  of  business,  X, 
352,  353. 
transferee  of  bill  or  note  must  be   a. 

holder  for,  VIII,  111. 
value  received,  phrase  as  used  in  bills_ 

and  notes,  VIII,  56. 
|What  constitutes,  Vm,  112. 
Valued  Policy  Laws,  XIV,  243-246. 
Veins, 

of  minerals,  VI,  407,  418-420,  447,  448, 
451,  452. 
broad  lodes,  VI,  449,  450. 
chambers  and  lenses,  VI,  418. 
classification  of,  XIV,  418. 
contact,  VI,  418. 
continuity  and  identity  of,  necessary 

to  extralateral  right,  VI,  451. 
cross  and  intersecting,  VI,  407. 
genetic  theories  in  respect  to,  VI,  418. 
Intrusive  dikes,  VI,  418. 
of  segregation  and  replacement,  VI, 

41S. 
placer    deposits    distinguished    from, 

VI,  440. 
primary,  VI,  448. 

rock  in  place  necessary  to  make,  VI, 
420,  421,  452.  < 

true  tissue,  VI,  418. 
under  federal  acts  of  1866  and  1872, 
VI,  407. 
Venire-men.    See  also  Jury, 
challenging  of,  III,  316. 
summoning  of.  III,  315. 
Venue, 

defined,  I,  214;  III,  269;  X,  155,  166. 
change  of.  III,  271,  272. 

application  for.  III,   272. 
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Venue,  change  ot—ConHnuei. 
grounds  for,  III,  272. 
In  discretion  of  court.  III,  272. 
notice  of  proposed,  to  prosecuting 

attorney.  III,  272. 
statutory    provision    for.    III,    271, 
272. 
in  action  for  obtaining  goods  by  false 

pretenses.  III,  271. 
In  burglary.  III,  271. 
in   cases  where  offense   committed   in 

different  counties.  III,  270. 
In  embezzlement.  III,  271. 
in  general.  III,  269,  270. 
in  homicide.  III,  270. 
In  particular  offenses.  III,  270,  271. 
Jurisdiction  and,  I,  214,  215. 
necessary  to  be  proved  by  plaintiff  in 
civil  actions,  X,  179. 
question  of,  III,  270. 
want  of,  III,  270. 

Vendor  and  Vendee,  and  Purchaser, 

admissions   by    former    owner    of    real 

property  binding,  when,  X,  422. 

agreement   for  purchase  of  realty  on 

installment  plan,  form  of,  XIV, 

694. 

agreement  for  sale  of  realty,  form  of, 

XIV,  B93. 
assumption  of  mortgage  by  transferee, 

VIII,  358,  360. 
bona  flde  purchaser, 
freed  from  all  equities,  VII,  203,  204. 
how  question  may  arise,  VII,  205,  206. 
is  a  quitclaim  grantee  a,  VII,  204. 
of  land  with  mortgage,  VIII,  338. 
•     payment,  VII,  202,  203. 

purchaser  with  notice  from,  VII,  203, 

204. 
valuable  consideration,  VTI,  201,  202. 
with  actual  notice,  VII,  189-192. 
contract  of, 
concealment  of  facts,  VII,  20,  21. 
consideration,     inadequacy    of,    VII, 

169,  170. 
death  of  parties,  VII,  38-40. 
oral  lan^,  enforced  in  equity,  when, 
VII,  29,  30,  31,  32,  33,  444. 
payment,  specific  performance,  VII, 

30,  31. 
possession,  improvements,  services, 
specific   performance,    VII,    31- 
33,   444. 
reformation  and  rescission,   VII,   73, 

74. 
specific  performance  of  land,  VII,  13, 
14,    35,    36.     See    also    Specific 
Performance, 
contract  to  sell, 
intention  of  parties  as  gathered  from 

instrument,  VI,  231. 
land,  I,  457,  460. 

lease  distinguished  from,  VI,  231,  232. 
conveyance  Sy  mortgagor,  VIII,  356. 
landlord  and  tenant,   relation  of,   dis- 
tinguished from,  VI,  226,  227. 


liens,  VII,  40,  41,  158-160.     See  herein 
Vendor,  Vendee, 
grantor's  reserved,  VII,  160. 
vendor's,  VII,  40,  41,  168-160. 
notice,   constructive,   VII,   192-198,   200, 
201. 
by  Us  pendens,  VII,  194,  195. 
by  possession,  VII,   192-194. 
by  recording,  VII,  196-200. 
by  reference   in  chain  of  title,  VII, 

195,  196. 
to  agent  Is  notice  to  principal,  VII, 
200,   201. 
option  contracts,  I,  436;  XIV,  618. 
owner  at  time  of  taking  by  eminent  do- 
main entitled  to  compensation, 
XI,  366,  357. 
ownership  in  equity,  VII,  41,  42. 
partial  specific  performance,  VII,  34,  35. 
part  performance,  VII,  29-34,  221. 
purchaser    from    executor    of    a    will, 

rights  of,  VI,  164. 
purchase  price  of  land,  VII,  160,  161. 
specific  performance  against  third  per- 
sons, VII,  35. 
bona  fide  purchaser,  VII,  36. 
volunteer,  VEI,  36. 
sale, 
by  landlord,  VI,  271,  305,  306. 
will  not  of  itself  terminate  a  lease. 

VI,  305,  306. 

statement  of  vendor,  vn,  484,  486. 
as  to  price  paid,  a  statement  of  fact, 

VII,  484,  485. 

with  respect  to  quality  of  land,  an 
opinion,  VII,   484. 
subsequent  purchaser, 
must  be  a  bona  fide  purchaser  for 

value,  V,  468. 
rights  of,  V,  467,  468. 
unrecorded  deed  defeated  by  record- 
ing deed,  V,  468. 
title, 

chain  of,  Vn,  195,  196. 
doubtful,  VII,  26,  27. 
of  vendor,  mistake  as  to,  Vn,  434. 
passed,  at  receiver's  sale,  IX,  478. 
warranty  of,  VII,  434;  XIV,  122-125. 
vendee, 
lien  of,  on  real  property, 
from     trustee    without    notice     of 
trust,  for  amount  paid,  IV,  153. 
in  equity  upon  the  land  for  money 
paid,  IV,  153. 
vendor,  agent  of,  to  sell  land,  authority 
of,  IV,  227-229. 
lien  of,  in  sales  of  personal  property, 
rv,.125,  136-138,  331-338,  374. 
stoppage  in  transitu,  IV,  339,  340. 
lien  of,  in  sales  of  real  property,  IV. 
152,  153. 
enforcement  of,  IV,  166,  167. 
not  assignable,  IV,  153. 
waste,  care  as  to,  VH,  41,  42. 
Verdict, 

defined,  I,  212;  III,  328. 
of  jury,   X,    145,    146,    190-193,    426-428: 
XV,  367. 


815 


294 


INDEX 


Verdict,  of  Jury — Continued. 
amendment  of,  X,  191,  192. 
amount  of,  in  excess  of  amount  asked 
for  may  be  cured  by  remittitur, 
X,  192. 
arrived   at  by   chance,    collusion,    or 
duress  will  be  set  aside,  X,  190. 
'duty  of  court  in  respect  to,  X,  191. 
excessive,  I,  15;  XIV,  4. 
formerly  all  verdicts  were  delivered 

orally  in  open  court,  X,  190. 
forms  of,  X,  190. 
general  verdict,  defined,  X,  426. 
impeachment  of,  X,  192. 
in  criminal  case,  in,  284,  328,  329. 
judgment  on,  X,  194,  195. 
motion  to  direct,  X,  183,  184. 
by  defendant,  X,  183. 
by  plaintiff,  X,  183,  184. 
jury  has  no  discretion  as  to,  X,  183. 
"overruled,  exceptions  to,  X,  184. 
must  be  received  in  open  court,  X, 

190. 
of  no  binding  force  until  received  aiid 

recorded,  X,  191. 
oral,  X,  190. 
polling  of  jury,  X,  191. 
power  of  court  to  direct  signing  and 

sealing  of,  X,  191. 
reception  of,  X,  190,  191. 
sealing  of,  after  deliberations  of  jury, 

X,  189. 
setting  aside,  X,  428;  XIV,  4,  5. 
special  verdict,  X,  145,  426,  427. 
jury  cannot  be  compelled  to  ren- 
der, X,  427. 
written,  X,  190. 
Verification, 
of  petition  for  writ  of  habeas  corpus, 

X,  649. 
of  pleadings,  X,  100,  101,  233,  241,  242. 
by  oath,  X,  100,  101. 
in  equity,  X,  100,  233,  241,  242. 
under  codes,  X,  100. 
Vessels, 

admiralty  jurisdiction  of  United  States 
courts  over,  XIV,  294,  295. 
barges,    carfloats,    dredges,    floating 
docks,  lighters,  XIV,  294,  295. 
are  personal  property,  XTV,  301. 
bill  of  sale  of,  under  United  States  Re- 
vised Statutes,  XIV,  301. 
charter  parties,  XIV,  307,  308.    See  also 

Charter  Parties, 
contracts  of  affreightment,  XIV,   304- 
306.      See    also    Affreightment, 
contract  of. 
crews  of  different,  of  same  owner  not 

fellow-servants,  II,  452. 
jurisdiction  over,  XII,  34,  139-141. 
libelUng  of,  IV,  168;  XIV,  318. 
liens  attaching  to,  IV,   148. 
for, 
salvage,  rv,  149,  150. 
supplies  and  repairs,  rV,  148,  149. 
towage,  IV,  150. 
wharfage,  IV,  150. 


of, 
master,  IV,  149. 
pilots,  rv,  149. 
seamen,  IV,  149. 
stevedores,  IV,  149. 
maritime  liens  against,  XIV,   301-303. 

See  also  Maritime  Liens, 
nationality   of,    determined    how,    XII, 

142,  185. 
navigation  of,  XIV,  310-319. 
of  enemy  may  be  seized  during  war, 

XII,  184. 
of  neutrals  liable  to  capture,  when,  XII, 

200. 
ownership  of,  XIV,  301-309. 
owners  of,  liability,  XTV,  301-303. 
power  dt  Congress  to  inspect  and  regu- 
late, XI,  145. 
registration   and    enrollment   of,    XTV, 

301. 
seaworthy,  I,  527. 
transfer  of,  XIV,  301. 
transfer  of,  to  neutral  during  hostilities, 
utmost  good    faith    necessary, 

XII,  185,  202. 
use  of,  XIV,  301. 

Vested  Interests,  rule  of  perpetuities 
does  not  apply  to,  V,  201. 

Vested  Rights, 

impairing  of,  XI,  323-326. 

no  vested  right  in  pensions  and  sal- 
aries, xni,  334. 

of  creditors  of  a  municipal  corporation, 

XIII,  169,  170,  247. 

of  devisees  or  legatees  in  will,  VI,  47, 
48. 

protection  of,  XI,  322,  323. 

rights  to  particular  remedies  not,  XI, 
336. 

statutes  abolishing  estates  tail,  V,'  81, 
82. 

under  contracts,  impairment  of  obliga- 
tion, XI,  332. 

Vested  Remainders,  V,  39,  40,  149-153. 

defined,  V,  150. 

contingent  remainders  become,  V,  152, 
153. 

depend  on  language  creating  re- 
mainder, V,  151,  152. 

example  of,  V,  150,  151. 

livery  of  seisin  of,  V,  39,  40. 

remainder  said  to  be  vested,  when,  V, 
150. 

vesting  of  remainder,  V,  155,  156,  157. 
on   determination    of   particular    es- 
tate,  V,    155,   156. 
when  it  is  determined  who  will  take 
it,  V,  157. 

Veto  Power, 

of  President,  XI,  46,  132. 

of  state  governor,  XI,  27,  28. 

Vice.    See  Prostitution. 

Vice  President, 

of  the  United  States,  election  of,  XI, 
46,  49,  103. 

vote  of  electoral  college,  XI,  52,  501,  502. 
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VIce-PrlncIpal.  See  also  Fellow-Serv- 
ants; Master  and  Servant. 

distinction  between  fellow-servant  and, 
II,  460. 

doctrine  of,  n,  459-464. 

dual  relationship,  doctrine  of,  n,  462, 
464. 

grade  or  rank  of  servants,  n,  460,  461, 
463. 

non-assignable  duties  of  master,  II, 
459-463. 

operative  and  administrative  acts,  II, 
460. 

servant  as,  II,  459,  460. 

superior  officer  test,  11,  462,  463. 

vrrielns, 

defined,  V,  19,  35. 

land  held  by,  V,  19,  35. 

service  required  of,  V,  16,  35. 

Virginia,  constitution  of,^  XI,  24,  30. 
VIVum  Vadium, 
defined,  VIII,  285,  286. 
Welsh  mortgage  resembles  the,   vm, 
290. 

Void  Contracts,  I,  366,  371,  372. 
Voidable  Contracts,  defined,  I,   372. 
"Volenti  Non  Fit  Injuria,"  defined,  II, 

44. 
Voluntary  Appearance,  X-,  17. 

Voluntary  Non -Suit,  X,  181,  182. 

Volunteer, 

as  surety  not  entitled  to  subrogation, 
VIII,  220. 

equity  will  not  enforce  a  trust  agaiiist, 
VH;  251. 

surety's  right  to  follow  securities  re- 
leased into  hands  of,  VIII,  225. 

under  no  legal  obligation  to  pay  debt, 
cannot  recover,  VIII,  202,  203. 

Voting  Trusts,  of  stockholders,  IX,  241, 

242. 
Wage  Earner,  XII,  276. 
Wager  of  Battle,  I,  107. 
Wager  of  Law,  I,  105,  106. 
Wagers,  I,  481-483;  XIV,  131. 
Wages, 
assignment  of,  due  and  to  become  due, 

form  of,  XIV,  603. 
assignment  of  future,  VII,  163. 
payment  of,  by  bankrupt  not  considered 

as    preference    in    bankruptcy, 

XII,  356. 
priority  of,  due  clerks,  salesmen,  serv- 
ants or  workmen  In  bankruptcy 

xn,  361. 
Waifs,  IV,  18;  XV,  154. 
Waiver,  of  privileges  by  witnesses,  X, 

387,   388.     See  also  Witnesses, 

privileges  of. 
Waiver  of  Tort, 
defined,  VII,  385. 


recovery  in  quasi-contract  for, 
benefits    tortiously    obtained   by  de- 
fendant, VII,  374-389. 
benefit,  VII,  375-378,  382. 
necessity  of,    to  defendant,   VII. 

375-378. 
sufficient,  what  constitutes,  VII. 

377,  378. 
temporal,  VII,  377,  382. 
use  of:  word,  VII,  377. 
conversion  by  defendant,  VII,  380- 
382. 
barter   and   exchange   of  chattel 

for  another  chattel,  VII,  381 
destruction  of  chattel,   VII,   381. 
of    chattel    for    defendant's    own 

benefit,  VII,   381. 
right  to  waiver  of  tort  and    to 

sue  in  assumpsit,   VII,    380. 
sale  for  cash,  action  for  money 

had  and  refceived,  VII,  381. 
temporal    benefit    of    defendant. 

VII,  382.  • 
without   sale,   VII,   381,   382. 
damages  may, or  may  not  be  accom- 
panied by  benefit,  VII,  374. 
deceit,  VII,  385,  386. 
goods,  VII,  385. 
marriage,  VII,  386. 
money,,  VII,  385. 
services,  VII,  385,  386. 
derived    through    infringement    of 
copyright  and  patents,  VII,  387 
diminution    of    plaintiffs    tangible 

property,  VII,  379. 
election    between    tort   action    and 
action  of  assumpsit,  VII,   387- 

choice,  what  constitutes,  VII,  387. 
demand  of  proceeds  of  converted 

goods,  VII,  387. 
joint  tort-feasors,  VII,  388,  389. 
judgment,  pursuit  of  one  remedy 

to,  VII,  388. 
unequivocal  act  of  plaintiff  indi- 
cating his  choice,  VII,  387. 
unsatisfied  judgment,  VII,  389 
what  constitutes  election  binding 
on  plaintiff,  VII,  387. 
for    fees    and    salary    received    as 

usurper,  VII,  386,  387. 
for  services  of  apprentice,  VII,  386 
for  services  of  plaintiff,   VII,   374' 

384,   385. 
In  general,  VII,  374,  375. 
Injustice,  VII,  378. 
profits  of  defendant,  VII,  379. 
property  of  plaintiff,  must  be  dimi- 
nution, VII,  378-380. 
restriction  on   the   right  to  waive 

tort,  VII,  378. 
services,  VII,  374,  379,  384,  385. 
trespass  on  land,-VII,  382,  383. 
assumpsit   for   use   and   occupa- 
tion, VII,  382,  383. 
burning   of   plaintiff's    barn,    no 
quasi- contractual     right,     VII. 
383. 
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Waiver   of   Tort,    trespass    on   land— 
ConUnued. 
flooding    of    plaintiff's    crops    no 
quasi-contractual     right,     VII, 
383. 
severance  and  carrying  away  of 
coal,  ore,  stone  or  trees,  VII, 
383. 
trespass  to  the  person,  VII,  383-385. 
assault  and  battery,  VII,  383,  384. 
false  imprisonment,  VII,  384,  385. 
use  of  plaintiff's  horse,  VII,  379. 
'  use  of  telephone  of  which  plaintiff 

was  lessee,  VII,  379. 
use    of    underground    passages    in 
plaintiff's  mine,  VII,  380. 

War.  See  also  Contraband  of  War; 
Neutrality;  Belligerents. 

acts  of,  I,  679. 

articles  of,  I,  322. 

bombardment  of  undefended  towns  or 
villages  forbidden,  XII,  181. 

civil  war  may  exist  'without  declara- 
tion, XI,  162. 

commencement  of,  XII,  177,  178. 

conduct  of,  Xn,  177. 

creditor  may  recover  from  surety  when 
principal's  obligation  is  sus- 
pended by,  VIII,  234. 

Declaration  of  London  of  1910,  XII,  177, 
192,  193,  195-198.  See  also  Dec- 
laration of  London. 

Declaration  of  Paris  established  rules 
of,  XII,  162,  181. 

effect  of,  on  rights  under  life  insurance 
policy,  XIV,  260,  261. 

effect  of,  on,  private  rights  and  trea- 
ties, XII,  178,  179. 

foreign,  declaration  of  war  by  Congress 
necessary,  XI,  162. 

fulfills  function  of  executive  arm  of  in- 
ternational law,  XII,  175. 

laws  of,  XII,  175-185. 

laying  of  mines,  rules  respecting,  XII, 
181,  182. 

legal  limitations  on,  XII,  176. 

losses  from,  expressly  excepted  by  fire 
insurance  policy,  XIV,  231,  232. 

military  occupation,  law  of,  XII,  182, 184. 

nature  of,  Xn,  175-177. 

notice  to  neutrals  of  existence  of,  XII, 
177. 

on  land,  XH,  175,  176,  180,  181. 

on  sea,  laws  of,  XII,  181,  182. 

power  of  Congress  to  declare,  XI,  132, 
161-165,  490. 

power  of  waging,  XI,  85. 

refusal  to  give  quarter  forbidden,  XII, 
180. 

seizure  of  enemy's  property,  XII,  184, 
185. 
on  land,  private  property  of  enemy 
not  subject  to  seizure,  XII,  184. 
on  sea,  private  property  and  vessels 
of  enemy  subject  to  confisca- 
tion, XII,  184. 

suspends  agency  during  hostilities,  IV, 
216,  217. 


suspends  operation  contracts,  I,  580. 
treatment, 
of  prisoners  of,  Xn,  180. 
of  sick  and  wounded  during,  XH,  182. 
use  of, 
expanding  bullets  forbidden  in,  XII, 

180. 
flags  of  truce,  regulation  of,  XII,  180, 

181. 
poisoned  weapons  forbidden,  XII,  180. 
projectiles    containing    asphyxiating 
or  deleterious  gases  forbidden, 

XII,  180. 

treacherous    means    forbidden,    XII, 
180. 
Wardship,      See    also    Ouardian    and 

Ward, 
defined,  V,  15. 
an  incident  of  tenure  by  knight  service, 

V,  34. 
system  of  uses  defrauded  overlord,  V, 

127,  130. 
under  the  feudal  system,  V,  15. 
Warehouse  Receipts,  law  requiring  uni- 
form, XI,  87. 
Warehouse  Receipts  Act,  Uniform,  IV, 

330. 
Warehouse*.    See  also  Elevators, 
business  of,  may  be  subject  to  regu- 
lation as  a  public  calling,  IV, 
102.     . 
depositor  of  goods  may  maintain  ac- 
tion, VII,  238. 
in  case  of  insolvency  of  warehouseman, 
bailor  may  recover  his  goods, 
when,  IV,  74. 
liability  of  warehouseman, 
by  special  contract,  IV,  99. 
in  case  of  destruction  of  goods  by  flre, 

IV,  74,  99. 
through  negligence,  rv,  99. 
liens  of  warehouseman,  IV,  126,  127. 
property  in,  may  be  pledged,  IV,  139. 
receipts  of, 
defined,  IV,  330. 

not    generally    recognized    as    docu- 
ments of  title,  rv,  330. 
"to  the  order,"  IV,  330. 
Uniform    Warehouse    Receipts    Act, 
IV,  330. 
warehouseman,   IV,'  99;    VH,    105,   106, 

238;  Xni,  34,  44,  45,  96. 
Warrant,  IH,   274,  275;   XV,   416-418. 
Warrants,    of    municipal   corporations, 

XIII,  246,  247.    See  also  Munici- 
pal Warrants. 

Warranty,  I,  546-549.     See  also  Deeds, 
defined,  I,  646. 

as  used  in  law  of  real  property,  I,  546. 
breach  of,  I,  546. 
implied  warranty  in  sales,  XIV,  148. 
in  insurance,  XIV,  148,  149,  153,  155- 

157,  271,  272. 
of    personal    property,     measure    of 
damages  for,  IV,  415-421;  XIV, 
119-121. 
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Warranty,  breach   of — Continued. 
of  title  to  land,  measure  of  damages 

for,  XIV,  122-125. 
of  seaworthiness,  XIV,  304,  305. 
in  charter  parties,  I,  547. 
in  contracts,  I,  408,  409. 
in  deeds,  VTI,  474,  475. 
in  insurance  policies,  I,  547. 
in  sale  of  bills  and  notes,  VIII,  139-144. 
in  sale  of  personal  property,  I,  547;  II, 
223;  IV,  395-421. 
caveat  emptor,  rule  of,  IV,  395,  396, 
.  399,  401. 

commendation  of  seller  whether,  IV, 

411,  412. 
condition  distinguished  from,  TV,  419, 

420. 
express,  IV,  408-414. 
future  qualities  or  conditions  as,  IV, 

23,  413. 
implied,  II,  204;  IV,  395-407;  XV,  163. 
in  sale  by  sample,  IV,  413,  414. 
inspection    compared   with,    IV,    393, 

394. 
in  the  sale  of  foods  implied,  IV,  406- 
407. 
a  special  rule  of  warranty,  rv,  405. 
does  not  apply  to  sale  of  food  for 

animals,  IV,  407. 
means  of  knowledge  the  basis,  IV, 

406. 
of  dealers,  IV,  406. 
that  foods  are  wholesome  and  fit 
for    human    consumption,    IV, 
405,  406. 
matters  of  description, 
as  conditions,  IV,  419. 
as  warranties,  IV,  4l0. 
obvious  defect  of  which  buyer  should 
have    notice    defeats,    IV,    412, 
413. 
of  merchantability  Implied,  IV,  399- 
405. 
against  unusual  or  remarkable  de- 
fects, IV,  400. 
article  purchased  by  trade  name  or 

number,  IV,  405. 
as  expressed  in  Sales  Act,  IV,  400, 

402,  404,  405. 
caveat  emptor,  rule  of,  IV,  399,  401. 
fitness  for  particular  purpose,  IV, 
402-404. 
where  buyer  leaves  to  judgment 
of  seller  to  select,  IV,  402,  403. 
goods, 
not  subject  to  inspection,  rv,  400, 

401. 
subject  to  inspection,  IV,  401,  402. 
"known,  described  and  definite  ar- 
ticles," IV,  404,  405. 
quality,  IV,  399,  400.  ^ 

seller, 

the   dealer,   only,   IV,    401,   403. 
the  grower,  IV,  401,  403. 
the  manufacturer,  IV,  401-403. 
where  left  to  judgment  of  seller  to 
select,  IV,  402-404. 


of  quality. 

Implied,  IV,  399,  400. 
opinion  of  seller  as  to,  IV,- 410,  411. 
representations  as,  IV,  409. 
sale  by  sample,  IV,  413,  414. 
of  title  implied,  IV,  395-399. 
applied  .  to    liens,     encumbrances, 

etc.,  IV,  398,  399. 
caveat  emptor,  limitations  on  rule 

of,  rv,  395,  396. 
effect    of    buyer's    knowledge,    IV, 

398. 
fraud  of  seller,  IV,  399. 
goods, 
in  seller's  possession,  IV,  396. 
not  in  seller's  possession,  IV,  396, 
397. 
offer  of  goods  for  sale  in  seller's 
possession  amounts  to,  IV,  396. 
opinion  of  seller  not .  usually  a,   IV, 
410,  411. 
"fine"  or  "nice,"  IV,  412. 
seller  as  an  expert,  IV,  411. 
purchaser   must   act   in   reliance   on 
representations     of     seller     to 
make  out  a,  IV,  412. 
seller  need  not  have  knowledge  con- 
cerning   that    which    he    war- 
;    rants,  IV,  413. 
what  constitutes,  IV,  408-410. 
words   "warranty"    or   "guaranty" 
not  necessary,  IV,  11. 

Waste,  V,  323-331;  XV,  41,  44,  249. 

defined,  V,  323. 

accounting  for  past,  VII,  46. 

actions  for,  V,  331. 

active,  V,  32l 

alterations  in  premises  whether,  V, 
326,  327. 

alteration  or  change  in  interior  of 
buildings,  when,  VI,  284,  285. 

a  purely  statutory  offense,  V,  331. 

brewery  on  leased  land,  V,  327.  , . . 

changing  nature  of  use,  V,  327,  328. 

covenants  in  leases  not  to  commit,  VI, 
258,  284,  285.  , 

cutting  of  timber,  when,  V,  325,  326. 

equitable,  V,  323,  324;  VII,  46,  47,  221. 

implied  covenant  of  tenant  not  to  com- 
mit, VI,  279,  284,  285,  287. 

Injunction  against,  VII,  44-46. 

in  mining  operations,  injunction  to  re- 
strain, VI,  478. 

jurisdiction  of  equity  once  taken,  VII, 
225. 

legal,  defined,  V,  323. 

liberal  construction  of,  V,  324. 

malicious,  V,  324. 

manure,  removal  of,  V,  328. 

may  result  from  positive  acts  of  de- 
struction, VI,  284. 

mines,  working  of,  V,  329-331.  See  also 
Mines. 

mortgagee  must  not  commit,  VIII,  330. 

opening  of  a  new  mine  as,  at  common 
lay,  VI,  285. 

permissive,  V,  325,  331. 
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Waste — Continued. 

question  of,  arises  frequently  in  regard 
to  repairs,  VI,  284. 

raising  of  land  is  not,  V,  325,  326, 

removal  of  structure   erected  by  ten- 
ants, V,  328. 

rule  of  law  respecting,  V,  '327. 

tenants, 
at  will,  V,  325,  331. 

implied  duty  of,  to  repair,  V,  32i,  325. 

life,  liability  of,  for  allowing  property 

to  fall  into  decay,  V,  32S. 

vendor's  care  required  with  reference 
to  property,  VII,  41,  42. 

voluntary,  V,  323,  331. 

will  not  lie  in  cases  where  no  real  dam- 
age to  property,  V,  327. 

"without  Impeachment  of  waste,"  de- 
fined, V,  323. 

Water  Companies, 

action  against,  XIII,  24. 

as  public  service  companies,  XIII,  6,  14. 

"cutting  oft,"  Xin,  56,  184. 

excused    from    supplying   water,    Xm, 
120. 

extension  of  service,  Xin,  19,  114. 

failure  to  provide  proper  fire  pressure, 
liability  for,  II,  156. 
^junction  against,  VTI,  48;  Xin,  21. 

installation  of  meter,  XIII,  178. 

liability  of,  XIII,  78,  86. 

need  not  supply,  XIII,  17,  18.  

obligation  of  community  service,  Xm, 
18. 

prepayment  for  service,  XIII,  39. 

refusal  of  service,  XIII,  104. 

rights  of  occupiers  of  premises,  Xni, 
27,  28. 

test  of  the  public  character  of,  Xin,  14. 

use  of  streets  for  laying  of  water  mains, 
xm,  224. 

Water  Commissioners,  VI,   382. 

Watered  Stock,  what  is,  IX,   221,  273, 
274. 

Watermarks,  on  paper  as  trademarks, 
XII,  475. 

Waters, 

artificially  collected,  H,  395,  420,  421. 
liability  for  damage  from,  II,  420,  421. 

as  property,  VT,  355-369. 
private  titles  accrue  to  private  appro- 

priator,  how,  VI,  355. 
source  of  title,  VI,  355-357. 
from  government  of  United  States, 

VI,  355. 
from  state  in  which  stream  is  lo- 
cated, VI,  355,  356. 
under  acts  of. Congress  of  1866  and 

1870,  VI,  357,  358. 
under  Desert  Land  Act  of  1877,  VI, 
358,  35S. 

dams,  for  mill  purposes,  XI,  370,  371. 

ditches  or  other  conduits  to  facilitate 
the  natural  flojf,  II,  422. 

division  of  land  under,  V,  342. 

drainage  of,  naturally  deposited,  n,  421, 
422. 


ditches  or  other  conduits  to  facilitate 

natural  flow,  II,  422.    ' 
right  to  change  surface  of  land,  II, 

421. 
underground  streams,  II,  422;  V,  354. 
diversion  of,  II,  422. 
one  of  elements  to  which  idea  of  prop- 
erty attaches,  VI,  315. 
partition  in  the  use  of,  VII,  92,  93. 
percolating,  V,  352-354,  366. 
malice  in  diverting,  effect  of,  V,  354. 
no  right  to,  as  against  neighbor,  V, 

353. 
pollution  of,  actionable,  V,  353. 
right  of  support  of  land  subordinate 

to  rights  in,  V,  366. 
surface  water  distinguished  from,  V, 
353 
pollution  of,  11,  422,  423;  VH,  52. 
liability  for,  II,  422,  423. 
of  surface  waters,  II,  422. 
of  underground  waters,  II,  422. 
sewage  discharge,  II,  422. 
upper   riparian    owner,    duty   of,    11, 
422,  423. 
riparian   owners,    rights   of.    In   public 

lands,  V,  484. 
rights  to,  V,  347,  360;  VI,  316,  317,  322, 
328,  355,  360,  361,  370-384.     See 
also  Kiparian  Rights, 
rights  in,  V,  316,  317,  322,  328,  360,  361, 
370-381.      See      also      Riparian 
Rights, 
abandonment  of,  V,  370-373.    See  also 
Abandonment,  of  water  rights, 
acquisition    of,    by    prescription,    V, 
373,  374.     See  also  Prescription-, 
adjudication  of,  V,  375-381.     See  also 

under  this  heading,  title  in. 
adverse  user  of,    may  acquire  title, 

when,  V,  373. 
appurtenant,  V,   359,   360. 
are    incorporeal    hereditaments,    V, 

363,  364,  366. 
are  usufructuary,  V,  363,  364. 
as  property,  V,  355-369. 

do    not    extend    to    corpus   of    the 

water,  V,  362,  363. 
under  acts  of  Congress  of  1866  and 

1870,  V,  357,   358: 
under  Desert  Land  Act  of  1877,  V, 
358,  359. 
by  appropriation,  V,  317-320,  322,  340- 
354,    374.     See   also   Appropria- 
tion, of  water  founded  on  ben- 
eficial use. 
constitute  an  easement  in  the  ditch 
and  appurtenant  land,  V,   364. 
conveyance  of,  V,  364-366,  370. 

methods  of,  V,  365,  366. 
extent  of,  V,  362-364. 
extinguishment  of,  V,  370-374. 
for, 
agricultural  purposes,  V,  316.    ^ 
domestic  purposes,  V,  316. 

irrigation,  V,  116.  

manufacturing  purposes,  V,  316. 
mining,  V,  316. 
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Waters,  rights  In,  lor— Continued. 
navigation,  V, .  316. 
power  purposes,  V,  316,  317. 
the   incidental   advantages   to   the 
land  through  which  the  waters 
flow,  V,  316. 
Illustrated,  V,  316,  317. 
in  general,  V,  315. 
lease  of,  V,  201. 

prescriptive  right,  creation  of,  in,  V, 
373,  374.     See  also  Prescription, 
private,  V,  316. 
possess  the  attributes  of  property, 
V,  316. 
public,  V,  315,  316. 

for  navigation,  V,  315. 
regulation  of,  V,  316,  317,  375-384. 
by  adjudication,  V,  375-381. 
by  administration,  V,  381-384. 
systems  of,  V,  316. 
under  statutes,  V,  375-384. 
riparian,  V,  315,  322.     See  also  Ripa- 
rian Rights, 
severance   of,   from  property  rights, 

V,  360. 
statutory  regulation,  V,  375-381. 

of  titles  not  of  record,  V,  375-381. 
title  in,  V,  355,  358-360,  375-381. 
by  adjudication,  V,  375-381. 
-decrees,  V,  379-381. 

final,  when,  V,  380,  381. 
force  and  effect,  V.  380. 
founded  on  sworn  statements  of 

record,  V,  375. 
In  Colorado,  V,  378-381. 
Procedure,  V,   378,   379. 
proofs  taken  before  court  or  ref- 
eree, V,  379. 
statutory    provisions    respecting, 
V,  377-381. 
■by  administration,  V,  381-384. 
ty  operation  of  law,  V,  361. 
early  methods  of  determining,   V, 

376. 
not  of  record,  V,  375-381. 
source  of,  V,  355,  358. 
riparian      owners'      rights      to      erect 

wharves,  XI,  353,  354. 
rivers   and   harbors.    Improvement   of, 

XI,  364. 
aurJace,  V,  354-360. 
arrest  of,  jight  to,  V,  355. 
in  general  no  rights  in,  V,  354. 
owner    has    right    to    prevent,    from 
flowing  on  his  land,  V,  355. 
artiflcial    structure,    effect    of,    V, 

356. 
from      reaching      natural      water 
course,  V,  355. 
taking  of,  and  water  rights  for  public 

purposes,  XI,  353,  354. 
territorial  jurisdiction  in,  ,XII,  137-139. 
bays,  XII,.  13 8. 
marginal  seas,  XII,  138,  139. 
use  of  stream,  V,  366-360. 
doctrine   of    prior    appropriation,    V, 
359,  360. 


beneficial  use,  what  amounts  to,  V, 

359. 
for  irrigation  and  milling  purposes, 

V,  359. 
grown  up  in  western  states,  V,  359. 
not  known  at  common  law,  V,  359. 
right  to, 
by  prescription,  V,  347,  359. 
for  business  purposes,  V,  358. 
fair  share  allowed  in  America,  V, 
358. 
for  domestic  purposes,  V,  358. 
reasonable   and    economical   use, 
V,  358. 
Ice,  V,  360. 
pollute  or  make  deposit  in  stream, 

V,  360. 
reasonable  use,  V,  356-358. 
wells,    presumption   that  water   of,    is 

percolating  water,  V,  354. 
Waters    and    Watercourses,    Xin,    6; 

XIV,  642. 
Waterworks,  VI,  352,  385-392;  XIII,  X69, 

201. 
Waugh  v.  Carver, 
doctrine  of,  overthrown,  IX,  301. 
exceptions  to  rule' of,  IX,  299-301. 
rule  of,  applying  profit-sharing  test  as 
creating   partnership,    IX,    298, 
299. 

Way,  easement  of,  V,  347,  373-377,  380, 
381.      See    also    Basement,    of 
right  of  way. 
Wayside  Courts  of  England,  X,  10. 

Weeds,  noxious,  XI,  302. 

Weight  of  Authority,  defined  and  ex- 
plained, xrr,  7. 

Weights  and  Measures,  I,  480. 

metric  system  legalized  by  Congress, 
XL  153;  XII,  169. 

power  of  Congress  to  fix  the  standard, 
XI,  42,  153,  489. 

regulation  of  false,  XI,  297. 

use  of  false,  III,  184-186. 

Weapons,     - 

concealed,  XI,  236. 

directing  of  weapon  towards  person  as 
constituting  assault,  II,   17. 

discharge,  of  gun  over  another's  land 
as  constituting  trespass,  II,  35. 

liability  for  damage  from  firearms,  II, 
413-415. 

municipal  regulations  against,  XIII 
184,  218. 

repeating  pistol  patentable,  when,  XII, 
414. 

right  of  private  persons  to  carry  arms, 
XI,    236. 

unintentional  killing  of  man  by  care- 
less use  of  gun,  liability  for  bat- 
tery, II,  17. 

Wharfage,  IV,  133,  150;  XIII,  168. 

Wharfingers,  XIII,  8,  77. 

Wharves,  III,  27;  XI,  90;  XII,  219;  XIII, 
170. 
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White  Slave  Traffic, 
Act  of  1910,  Xn,  258-260. 

held  constitutional,  XII,  259,  260. 
provisions   of  act  summarized,  XH, 

258,  259. 
purpose  of,  XIX,  258. 
Union  for  Suppression  of  White  Slave 
Trade  (International),  XII,  170. 
Wife.     See  Husband  and  Wife. 

"Wlfe'»>  Equity  to  a  Settlement,"  in, 

445. 
"Wife's  Part,"  defined,  VI,  35. 

Wild  Animals, 

property  In,    subject   to  governmental 

authority    and    regrulation,    IV, 

11. 
title  to,  IV,  7-12. 

Wild's  Case,  Rule  of,  V,  71,  72. 

Wills.  See  also  Bstates;  Future  Es- 
tates; Gift. 

defined,  VI,  26-30,  63,  64;  XV,  204. 

acceptance  under,  VII,  495,  496. 

ademption  of  devises  and  legacies,  VI, 
133-138.     See  also  Ademption. 

administration  of  estates  under  a,  VI, 
142-183.  See  also  Administra- 
tion, of  estates;  Executor. 

advancement,  satisfaction  of  devise  or 
.  legacy  by,  VI,  125,  136,  137;  VII, 
186-188.  See  also  Advance- 
ment. 

agreement  will  property  enforced  in 
equity,  VI,  42. 

alteration  of  Interests,  V,  153,  154. 

alternative,  VI,  46,  47.  See  also  Alter- 
native Wills. 

at  common  law  construed  according  to 
intention  of  testator,  V,  68. 

attestation  of,  by  witnesses,-  VT,  69,  72, 
73,  96-104.  See  also  Attesta- 
tion, of  a  will. 

beneficiaries  of  a,  VI,  13,  15,  16,  40,  47, 
55-58.  See  also  Beneficiary,  of 
a  will. 

"bequest,"  ~VI,  27,  28.    See  also  Devise; 

T.gcrgrj'ir 

codicil,  VI,  29,  61,  70,  74,  105,  106,  124- 
128;  XIV,  746.    See  also  Codicil. 

conditional  limitations  In,  V,  169,  170. 

construction  and  operation  of,  VI,  4. 

decree  allowing  instrument  as  will 
without  personal  service  on 
heirs  of  testator,  when,  X,  521. 

definite  failure  of  issue,  V,  69. 

devise,  VI,  27,  129-133,  141,  142,  177; 
XIV,  326.     See  also  Devise. 

devise  or  bequest  to  a  corporation  in 
excess  of  amount  permitted, 
IX,  149-151. 

devise  to  a  class,  V,  154,  155. 

devisee,  defined,  VI,  28. 

devisor,  defined,  VT,  28. 

does  not  operate  until  death  of  testa- 
tor, VI,  29,  30. 

"dying  without  issue,"  V,  71,  205,  206. 

early  jurisdiction  of  canon,  I,  102. 


effect  of  Statute  of  Uses  on,  V,  135. 
election,  doctrine  of,  VII,  494,  495. 
"^  equitable    conversion   under,   VII,    138, 

139. 
equitable  liens  by,  IV,  155. 
execution  of  powers  under,  XII,  50,  51. 

See  also  Powers, 
execution  of  will,    declaration  of  evi- 
dence   to    show,    inadmissible, 

X,  340. 
form  of,  prescribed  by  statute,  X,  373; 

XIV,  749,  750. 
fraud,   duress,   or  undue  influence   in, 

declaration  of  testator  as  evl- 
^  dence  to  show,  X,  340. 
gift  over  on  failure  of  issue  creates  an 

estate  tall,  V,  69-71. 
gifts  distinguished  from,  VI,  29,  30. 
"give,"  explained,  VI,  27. 
history  of, 
in  general,  VI^  26-58. 
in  the  United  States,  VI,  36. 
holographic,  defined,   VI,  28. 
how  to  draw,  to  give  devisee  right  to 

sell  and  yet  have  remainder  go 

to  third  person,  V,  167,  168. 
Illinois  Statute  Wills,  VI,  72-74. 
indefinite  failure  of  issue,  V,  69. 
interpretation  of,  VII,  186-188;  XII,  50, 

86. 
intestate,  defined,  VI,  27. 
invalid,  VT,  47. 
Is  ambulatory  until  death.  VI,  69,  60, 

128,  129. 
Is  purely  statutory,  VI,  60-74, 
joint,  VT,  43,  44.    See  also  Joint  WiU. 
joint  and  mutual,  VT,  43-46.     See  also 

Joint  and  Mutual  Will, 
land  devised,  V,  170. 
"last  will  and  testament,"  VI,  26,  89. 
legacy,    VI,    28,    129-138,    171,    177,    178. 

See  also  Legacy, 
legatee, 

defined,  VT,  28. 
lost  will,  X,  341,  342. 
modern,  unknown  at  common  law,  VI, 

60. 
modifying  clauses,  V,  229,  230. 
mortmain  doctrine,  IX,  151,  152. 
must  be  the  product  of  the  testator's 

free  will,  VI,  79. 
mutual,  VI,  43-45.    See  also  Joint  Will; 

Joint  and  Mutual  Will, 
nuncupative,  VI,  28,  49.    See  also  Nun- 
cupative Wills, 
of, 
after-acquired  property,  VI,   41,  131. 

See  also  After-Acquired  Prop- 
erty, 
sailors,  VI,  29,  63,  69. 
soldiers,  VI,  29,  63,  69. 
of  land,  law  of  situs  of  land  applies  to 

testate  succession,  V,  48;  XII, 

48. 
of  personalty, 
law  of  domicile  at  time  of  decedent's 

death  applied  in  Illinois,   XII, 

49. 
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Wflls,  of  personalty — Continued. 
law  of  place  where  will  is  executed 

applied,  when,  XII,  49. 
passing'  of  personalty  by  operation  of 

law  of  situs,  XXL  49. 
to  illegitimate  child  afterward  legiti- 
mated, XII,  86. 

origin  of,  coincident  with  the  rise  of 
private  property,  VI,  31,  32. 

parol  evidence  rule  as  applied  to,  X, 
373-375. 

power  of  corporation  to  take  by  be- 
quest or  devise,  IX,  135. 

power  to  msike  a,  VI,  41-43.  See  also 
Testator.  ' 

probate  of  a,  I,  204,  208,  332. 

proposing  to  give  a  devisee  the  Income 
of  real  property,  V,  109. 

proving  of,  under  Statute  of  7  Wm.  IV 
&  1  Vict.,  VI,  70. 

republication  of,  Vt,  49,  124-126.  See 
also  Republication,  of  a  will. 

revival  of,  VI,  59,  126-128.  See  also 
Revival,  of  a  will. 

revocation  of,  VI,  105-123.  See  also 
Revocation,  of  a  will, 
law  of  domicile  at  time  of  revoca- 
tion governs  in  case  of  mov- 
ables, XII,  49,  50. 
law  of  situs  governs  in  case  of  im- 
movable, XII,  49. 

rights  under,  enforced  in  other  states, 
XI,  105. 

rules  relating  to,  are  rules  of  construc- 
tion, V,  196. 

separable  limitations,  rule  against  per- 
petuities applied  to,  V,  230,  231. 

status  of  a,  in  Sngland, 
after   the   Norman   Conquest,    A.   D. 

1066,  VI,  32,  33. 
in  the  fourteenth  and  fifteenth  cen- 
turies,   attempt    of    courts    of  ■ 
equity  to  revive  right  to  will 
lands,  VI,  33,   34. 
prior  to  the  Norman  Conquest,  A.  T>. 
1066,  VI,  32. 

Statute  De  Donis,  A.  D.  1285,  effect  of, 
on  wills,  VI,  33. 

Statute  of  Frauds,  A.  D.  1677,  provi- 
sions of,  in  relation  to  wills, 
VI,  60-63,  105. 

Statute  of  7  Wm.  IV  &  1  Vict.  c.  26, 
1887,  provisions  of,  relating  to 
wills,  VI,  36,  56,  63-72.  See 
also  Wills  Act. 

Statute  of  Uses,  effect  of,  on  wills,  VI 
34. 

Statute  of  Wills,  VI,  34-36.  See  also 
Statute  of  Wills. 

statutory  requirement  that  a,  shall  be 
in  writing,  VI,  60-63,  72. 

testamentary  power,  extent  of,  VI,  36- 
41. 

testate,  defined,  VI,  27.     " 

testator,  VI,  27,  28,  41-43,  49,  55;  VII 
,267;  X,  340,  341;  XH,  48,  49. 
See  also  Testator. 


testatrix,  defined,  VI,  27. 

trust  created  by,   vn,    249,   250;   XIV, 

748,  749'. 
unwritten,  defined,  Vt,  28. 
vested  rights  of  devisees  in  a,  VI,  47, 

48. 
words  "heirs"  or  "male  heirs"  V,  68, 

69. 
written,  defined,  VI,  28. 
Wills  Act, 

of  7  Wm.  IV  &  1  Vict.  o.  26,  A.  D.  183T, 
VI,  36,  56,  63-72. 
corporations    as    beneficiary    under, 

VI,  56. 
provisions  of,  in  full,  VI,  63-72. 
Wind    Insurance,   XIV,    129. 
Wireless  Communications,  held  to  be 

commerce,  XII,  210. 
Wireless    Telegraphy,    power   of   Con- 
gress to  regulate,  XI,  145. 
Wires,  XIj-  349. 

WIsbuy,  Laws  of,  XIV,  288,  289. 
Witnesses,  X,  379-404;, XV,  364. 
attorneys  should  not  te,  I,  33, 
auxiliary  jurisdiction  of  equity  for  ex- 
amination, VEI,  115,  116. 
calling  of,  X,  180. 
competency    of,    depends    on    law    of 

forum,  I,  214;  XII,  79. 
cross-examination  of,  JL,  181,  393,  399- 
403.     See-  also  Cross-Sxamina- 
tion. 
denial  of  compulsory  process  for  pris- 
oner's witness,  effect  of,  X,  647. 
depositions    of,    X,    175-178.      See    also 

Depositions, 
direct  examination  of,  X,  393-399.     Sea 
also      "examinations      of,      in 
chief,"  under  this  heading, 
duty  of  prosecuting  attorney.  III,  321. 
examinations  of,  X,   180,   181,   392-404; 
Xn,  320-323. 
in  chief,  X,  363,  396-399. 

impeachment  on,  X,  397-399. 
leading  questions,  X,  397. 
object  of,  X,  396,  397. 
of  subscribing  witness,  X,  398. 
order  in  which  matters  shall  be  pre- 
sented,    within     discretion     of 
court,  X,  396. 
personal  knowledge,  X,  394,  395. 
how  acquired,  X,  395. 
witnesses  must  testify  to  facts  not 
impressions,  X,  394. 
refreshing  recollection,  X,  394,  395. 
inspection  of  writing  by  adversary 
and  cross-examination  of  wit- 
ness upon  it,  X,  395. 
use  of  memorandum  made  by  wit- 
ness himself  or  another,  X,  395. 
exclusion  of,   from   court.  III,  321;  X, 

174,  175,  396. 
for  rebuttal,  X,  175. 
husband  and  wife  as,  III,  438,  439. 
impeachment  of,  X,  397-404. 
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Witnesses,  impeachment  of — Continued, 
inquiries    calculated    to    elicit   facts, 
not  considered  evidence  of  im- 
peachment, X,  397-403. 
of  subscribing  witness,  X,  398. 
on  cross-examination,  X,  400-404. 
on  direct  examination,  X,  397,  398. 
party  cannot  impeach  his  own  wit-~ 
ness,  X,  398. 
incompetency  of,  X,  379-384. 
names  of,  to  be  indorsed  on  indictment, 

m,  320. 
no   longer  incompetent  on  account  of 

interest,  XI,  283. 
number  of,  X,  180,  181. 
physicians  as,  XIV,  322-325.     See  also 
Expert  Testimony;  Physicians, 
as  witnesses, 
privileged  communications  of,  X,  388- 
392.     See  also  Privileged  Com- 
munications, 
privileges  of,  X,  383-392. 
against    self-incrimination,    X,    384- 
388. 
claim  of  privilege  by  ordinary  wit- 
ness, X,  386,  387. 
court  may  advise   witness  of  this 

privilege,  X,  386,  387. 
effect  of  assertion  of  privilege  by 

accused,  X,  385,  386. 
may  not  be  claimed,  when,  X,  388. 
scope  of  privilege,  X,  384,  385.    . 
under      Constitution      of      United 
States'  and   several  states,    X, 
384. 
unless  protected  by, 
pardon    extending   complete    im- 
munity, :3i,  384. 
Statute  of  Limitations,  X,  384. 
waiver  of  privilege  by  accused,  X, 

386. 
waiver    of    privilege    by    ordinary 
witness,  X,  387,  388. 
incompetency  distinguished  from,  X, 
383.   384. 
re-examination  of,  X,  393,  404. 

limits  of,  X,  404. 
right  of  accused  in  criminal  case.  III, 

314,  319,  320,  321. 
swearing  of,  X,  173,  174. 
testimony  of, 
personal  knowledge  defined,  X,   393, 

394. 
refreshing    recollection     during,     X, 

394,  395. 
taking  of  testimony  de  bene  esse  in 
equity,  VII,  116. 
to  a  will, 
can  have  no  beneficial  interest  in  the 

will,  VI,  69,  73,  96. 
competency  of,  VT,  96-98;  XV,  227. 
criminal  cannot  be  a,  VI,  97,  98. 
executor  as  a,  VI,  98,  99. 
father,  son  or  other  relative  when  a, 

competent,  VI,  98. 
husband   or  wife   of  beneficiary   not 
competent,  VI,  97. 


legatee  or  devisee  who  acted  as,  VI, 

96,  97. 
number,  VI,  96. 
should  see  testator  sign  instrument, 

VI,  99. 
signature  of,  what  amounts  to,  VI, 

101. 
under  Statute  of  Frauds  and  Illinois 

Statute  of  Wills,  -VI,  99. 

Woman  Covert.  See  Feine  Covert; 
Married  Women. 

Women.    See  Husband  and  Wife;  Mar- 
ried Women, 
as  citizens,  XI,  204. 
as  public  officers,  Xin,  312-315. 
hours  of,  regulation  of,  XI,  295. 
right  to  suffrage,  XI,  217. 

Words, 

as  trademarks,  XII,  471,  472,  483-486, 
491-493. 

Work  and  Labor,  whether  contract  is 
for,  or  for  sale  of  goods.  IV, 
423,  424. 

Workmen's    Compensation,      See    also 

Master  and  Servant 
defined,  U,  471. 
accident,  meaning  of,  in  British  Act, 

n,  479. 
acts,  adoption  of,  in  states  and  coun- 
tries, n,  472-479. 
comment  on  laws  already  adjudicated, 

II,  477,  478. 
compensation  for  injuries  to  workmen, 
II,  471. 
ampunt  to  be  awarded,  II,  471. 
awarded  by  board  of  arbitration,  II, 

472. 
in  event  of  death,  II,  478. 
non^assignable,  II,  471. 
not  subject  to  judicial  procedure,  II, 
471. 
constitutional    questions    involved,    II, 
473. 
Massachusetts  law  upheld,  II,  474. 
New  York  and  Montana  laws  invalid, 

II,  473,  474. 
state  laws  upheld,  n,  474-477. 
dependents,  who  are,  II,  479. 
distinguished  from  employers'  liability 

acts,  II,  471. 
"earnings  in  the  employment,"  II,  472. 
employer,  liability  of,  under,  II,  472. 
general  provisions  of  acts,  II,  478. 
Lord  Campbell's  Act,  11,  479. 
meaning  of  terms,  n,  478,  479. 
negligence  under,  II,  472. 
serious  and  wilful  misconduct,  n,  472, 

479. 
time  when  compensation  begins  in  case 

of  disability,  It,  478. 
workmen,  who  are,  II,  479. 

Workmen's  Industrial  Insurance,  dis- 
tinguished from  the  workmen's 
compensation  acts,  II,  472. 
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Wounds, 

classifleation  of,  XIV,  349,  350. 

from     medico-leeal    standpoint,    XIV, 

349,  332. 
medloo-legal    consideration    of,     XIV, 

350-351. 
Wrecks,  IV,  18,  19;  XV,  153. 
Wrestling     Match,    liability    of*  party 
causing    fatal   injury,    III,   137, 
138. 
Writing,  as  constituting  libel,  II,' 238, 

247. 
Writs,  X,  6,  7,  12,  14-16. 
consequences  of  suing  out  wrong  writ, 

X,  7. 
consimili  casu,  I,  124. 
evidence  under,  X,  15. 
for  every  form  of  action,  I,  128. 
importance   of  choice   of  proper  writ, 

X,  15,  16. 
In  aid  of  attachment,    form   of,    XIV, 

736,  737. 
justice  administered  In  King's  Court, 

I,  373. 
motion  to  quash  upon  return  of,  X,  151, 

152. 
of, 

account,  defined,  I,  374. 
attachment,  X,  431-473.    See  also  At- 
tachment, 
certiorari.    See  Certiorari,  Writ  of. 
course,  brevia  de  cursu,  I,  124. 
covenant,  I,  373. 
debt,  I,  119. 

entry,  actions  by,  X,  31,  51,  52. 
error,  I,  210,  252,  255,  261,  262;  XIV, 

685.    See  also  Error, 
execution,  form  of,  XIV,  738. 
formedon,  V,  76,  164. 
habeas  corpus,  I,  146,  158,  223,  232. 


237,  268,  270,  302,  309.     See  also 
Habeas  Corpus, 
injunction,  form  of,  XIV,  700,  701. 
mandamus,  I,  209,  223,  246,  255,  258- 
260,  268,  309.    See  also  Manda- 
mus, 
prohibition,  I,  121,  250,  255,  259,  260, 
268,  309.     See  also  Prohibition, 
quo    warranto.      See    Quo   Warranto 

Proceedings, 
replevin,  form  of,  XIV,  738. 
restitution,  form  of,  XIV,  739. 
scire  facias  to  revive  judgment,  form 

of,  XIV,  739. 
trespass,  I,  138,  374. 
original,  X,  6,  7,  12,  14-16,  56;  XV,  347. 
pleading  by,  X,  6,  7. 
power  of  chancellor  to  issue,  X,  11-13. 
prerogative,  X,  630. 
procedure  of  early  English  courts  by, 

VII,  3. 
treated  as  practically  fixed,  I,  125. 
writ-issuing  power,  I,   123-125. 
writ  process,  I,  111,  112. 
Written  Instruments, 
description  of.  III,  300. 
lost  or  destroyed.  III,  300. 
"purport,"  use  of  the  word,  HI,  300. 
"tenor,"  use  of  the  word.  III,  300. 
Written  Interrogatories,  X,  153. 
Written    Law,    constitutions,    statutes 

and  treaties  as,  III,  342,  343. 
Wrongful  Acts,  responsibility  for,  XIV, 

2,  3.     See  also  Torts. 
Wrongful  Death,  XV,  30. 
Wrongs.     See  Torts. 

Year  Books,  I,  128,  144,  145,  171. 
Yellowstone  Park.  See  National  Parks. 
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TABLE  OF  CASES 
EXPLANATORY  NOTE 

A  Table  of  Cases  is  a  reference  guide,  whidi  enables 
the  reader  to  find  out  where  in  a  series  a  particular 
decision  has  been  referred  to,  or  discussed. 

The  Table  of  Cases,  in  this  volume,  contains  not 
only  the  names  of  all  cases  cited  and  discussed  in  the 
fifteen  volumes  of  Modern  American  Law,  but  also 
indicates  which  of  the  leading  decisions  have  been 
reprinted  in  full.  It  enables  the  reader  to  j&nd  almost 
instantly  the  citation,  the  discussion  and  the  opinion 
of  a  case  in  which  he  may  be  interested. 

Finding  this  data  is  very  simple.  In  the  first  place, 
all  of  the  cases  are  arranged  in  alphabetical  order, 
giving  that  name  first  which  is  first  mentioned  in  the 
official  reporter.  Second,  the  volume  of  Modem  Amer- 
ican Law  in  which  the  case  is  cited  is  given  in  Roman 
numerals.  Next,  the  page  of  the  volume  is  in  Arabic 
figures.  Last,  an  asterisk  indicates  that  the  case  is 
reproduced  at  the  page  indicated.  For  example,  in  the 
Table  there  appears  the  case  of  Goddard  v.  Binney,  I, 
465 ;  IV,  426,  810.*  These  references  indicate  that  this 
case  is  cited  on  page  465  of  volume  I  and  page  426  of 
volume  TV.  It  is  also  reproduced  amoiig  the  Leading 
Illustrative  Cases  on  page  810  of  volume  IV  of  Modern 
American  Law. 
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X  EXPLANATORY  NOTE 

Throughout  the  text  material,  the  reader  will  find 
in  the  foot  notes  the  names  and  citations  of  cases,  to- 
gether with  the  phrase,  Leading  Illustrative  Cases. 
Such  cases  have  been  reported  in  full  in  this  series. 
They  can  be  quickly  located  by  using  the  Table  of  Cases 
as  just  indicated. 

This  Table  has  been  prepared  with  exacting  care,  and 
will  serve  the  reader  effectively  in  his  work  in  law. 
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~  (See  page  827  for  directions) 


Aaron  y,  Mendel,  VI,  197 

A.  B.  y.  Blackwood,  II,  249 

Abeles  y.  Bransfield,  III,  358 

Abbott  y.  Abbott,  III,  486 

Abbott  y.  Allen,  V,  441 

Abbott  y.  Conyerse,  III,  356 

Abbott  y.  Cottage  City,  V,  479 

Abbott  y.  McCartney,  X,  41,  731  • 

Abbott  V.  Smith,  IX,  345 

Abbott  y.  Town  of  Fremont,  VII,  384 

Abbott  y.  Yost,  XI,  439 

Abel  y.  Alexander,  VIII,  246 

Abell  y.  Munson,  I,  595 

Abercromble  y.  Abercromble,  IX,  110 

Aberdeen   Railway   Co.  y.  Blakle   Bros., 

IXr  197 
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